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Bryant  v.  Bu8K. 

Rolls.— 1997 :  November  19. 

ir,  after  a  oontract  for  lale  of  an  estate,  bat  before  the  title  is  aooepted,  the  title  deeded  destroyed 
bj  ftre,  this  oowt  will  not  compel  the  specific  performance  of  the  contract,  unless  the  TeDdor 
can  famish  the  parchaser  with  the  means  of  showinf  what  were  the  contents  of  the  destroyed 
deeds,  and  of  proving  that  snch  deeds  were  dalj  ezecated  and  delivered. 

The  bill  was  filed  for  the  specific  performance  of  a  contract,  entered  into  by 
the  defendant  for  the  purchase  of  an  estate  from  the  plainliff.  It  appeared  on 
the  pleadings,  that,  after  the  delivery  of  the  abstracts,  of  which  there  were 
several,  and  which  had  been  compared  with  the  deeds  by  the  solicitor  of  the 
defendant,  but  prior  to  any  approbation  of  the  title,  the  office  of  the  plaintiff's 
solicitor  was  consumed  by  accidental  fire,  and  some  material  title  deeds  Vere 
destroyed. 

At  the  original  hearing  of  the  cause  before  Lord  Gifford,  he  referred  it  to 
the  master  to  inquire,  whether  the  abstacts  delivered  disclosed  a  good  title, 
and  whether  the  plaintiff  could  then  make  a  good  title,  having  regard  to  the 
fact  of  the  destruction  or  loss  of  the  title  deeds. 

The  master  reported  that  the  abstracts  delivered  did  disclose  %  good 
title  to  the  estate*  and  that  the  ^plaintiff  could  then  make  a  jood  title,    [*'2] 
regard  being  had  to  the  fact  of  the  destruction  or  loss  of  the  title  deeds. 

The  defendant  excepted  to  the  report. 

The  cause  came  on  to  be  heard  in  July  last,  on  the  exceptions,  and  for  fur- 
ther directions. 

In  support  of  the  exceptions,  it  was  contended,  that  thg  master  had  (alien 
into  the  mistake  of  supposing  that  the  abstracts  were  evidence  of  the  contents' 
of  the  deeds,  and,  therefore,  being  admissible,  after  the  loss  of  the  originiU 
deeds,  would  enable  the  purchaser  to  defend  his  possession.  That  was  an 
error :  there  might  be  many  material  covenants  which  would  not  be  established 
by  the  production  of  an  abstract.  But  where  was  the. evidence  that  the  in-  • 
struments,  the  purport  of  which  was  contained  in  the  abstracts,  had  been  exe- 
cuted or  delivered  ?    The  vendor  ought,  at  least,  to  statt,  who  wer«  the  attest- 
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ing  witnesses;  not  because  it  was.^nec^sary  that  deeds  should  be  attested, 
but  because  Attesting  witnesses  ^v^rdb^gdnerally  the  only  persons  who  had  any 
information  as  to  the  dcli^ertfioitd  execution  of  the  instrunnents  which  were 
attested  by  them.  If  )here\Were  no  attesting  witnesses,  or  if  their  names 
couJd  not  be  ascerjau)>j!^^4he  puichaser  had  then  a  right  to  require  to  be  fur- 
nished with  sofD&^otfier  evidence  sufficient  to  protect  his  possession  :  but  no 
such  evideDC!«»  ifSM  furnished  ;  nor  was  it  pretended  that  any  such  evidence 
existed.*  ;/%.'•' 

,./2tZ^/S0.* — The  Master  ow  the  Rolls  was  of  opinion  that  the  plaiatiff  was 

.^  *^*idf* events  bound,  if  the  deeds  were  destroyed,  to  furnish  the  purchaser  with 

*She  means  of  proving  the  deeds  and  their  contents  ;  and  that,  if  the  abstracts 

were  sufficient  proof  of  their  contents  ;  yet  in  order  to  prove  the  execu- 
[^3]    tion  and  delivery  of  the  deeds,  *it  was  necessary  to  know  the  names  of 

the  attesting  witnesses.     He  therefore  referred  it  to  thd  roaster  to  in- 
quire who  were  the  attesting  witnesses  to  the  several  deeds  destroyed. 

On  a  subsequent  day,  the  plaintiff's  counsel  stated,  that  their  client  found 
upon  inquiry,  that  he  could  furnish  no  evidence  as  to  the  names  of  the  attest- 
ing witnesses,  or  as  to  the  execution  or  delivery  of  the  deeds,  and  was  ready 
to  consent,  that  the  cause  should  again  be  set  down  for  hearing,  as  if  the  mas- 
ter had  reported  that  no  further  evidence  could  be  furnished. 

November  12. — The  cause  now  came  on  accordingly. 

Mr.  Home  and  Mr.  Ching,  for  the  plaintiff. 

Mr.  Shadwell  and  Mr.  Theobald,  for  the  defendant. 

For  the  plakiliff  were  cited  Paine  v.  Meller,{a)  Revell  t.  Hussey,lb)  Mor- 
timer v.  Capper  :{c)  which,  it  was  said,  established  the  principle,  that  subse- 
quent events  will  not  vary  a  contract  fairly  entered  into,  or  affect  the  right  of 
a  parly  to  have  such  a  contract  specifically  performed.  And  it  was  insisted, 
that  the  defendant  having  become  by  the  contract  the  equitable  owner  of  the 
property,  the  destruction  of  the  title  deeds  was  his  loss,  and  he  must  neverthe- 
less abide  by  the  contract :  and,  further,  that  if  the  proposition  could  not  be 
maintained  to  that  extent,  yet  his  solicitor,  having  examined  the  deeds  with  the 
abstract,  had  the  opportunity,  before  the  fire  happened,  to  inform  him- 
[^4]  self  of  the  *names  of  the  attesting  witnesses  to  the  deeds,  and  if  he  had 
failed  to  do  so,  the  defendant  must  suffer  from  his  negligence. 

The  Master  of  the  Rolls  : — In  this  case  it  is  not  open  to  the  defendant 
to  contend,  that  the  mere  destruction  of  the  title  deeds  will  discharge  a  pur- 
chaser from  the  contract.  In  order  to  raise  that  question,  he  must  rehear 
Lord  Gifford's  decree,  which  necessarily,  infers,  that  a  purchaser  may  be 
bound,  notwithstanding  the  loss  of  the  title  deeds. 

The  case  of  Paine  v.  Metier  has  no  application  here.  There,  after  the  title 
was  accepted,  the  houses,  which  were  the  subject  of  the  contract,  were  des- 

(a)  7  Vef .  369.  (6)  9  BaR  &  Bei.  367.  {e)  1  Brown,  154. 
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troyed ;  and  Liord  Eldon  was  of  opinion,  that,  the  equitable  title  being  com- 
plete, the  loss  must  fall  upon  the  purchaser,  although  he  had  at  the  tioie  no 
conveyance.  The  other  cases  cited  refer  to  the  same  principle.  This  is  the 
case — not  of  the  destruction  of  the  property — but  of  the  destruction  of  the  title 
deeds  before  a  conveyance,  and  before  the  lille  was  accepted. 

Every  vendor  must  necessarily  be  bound  to  furnish  the  purchaser  with  the 
means  of  asserting  his  title  and  defending  his  possession.  The  title  deeds 
are  the  ordinary  and  primary  means  for  that  purpose.  If  the  primary  means 
do  not  exist,  ihere  may  be  secondary  means  to  the  same  end.  There  may  be 
means  of  proving  what  were  the  contents  of  the  deeds,  and  that  the  deeds 
were  duly  executed  and  delivered.  Assuming  that  tiie  abstracts  here  duly 
and  fully  prove  the  contents  of  the  deeds,  yet,  it  remains  to  be  proved  that 
such  deeds  were  duly  executed  and  delivered ;  and  the  vendor  must  furnish 
the  purchaser  with  the  meant  of  such  proof.  And,  it  being  admitted 
that  no  such  proof  *can  be  furnished,  the  purchaser  is  entitled  to  be  [*5] 
discharged. 

With  respect  to  the  alleged  specialty  in  this  case, — that  the  defendant's 
solicitor,  having  before  the  fire  examined  the  deeds  for  the  purpose  of  com- 
paring them  with  the  abstracts,  had  the  opportunity  to  learn  who  were  the  at* 
testing  witnesses,  and  that  the  defendant  must  sustain  the  inconvenience  of  his 
i^^glig^nce  in  that  respect,— it  is  to  be  observed,  that  the  purpose  of  the  ex- 
amination  of  the  deeds  by  the  defendant's  solicitor  was  merely  to  ascertain, 
whether  the  contents  of  the  deeds  corresponded  with  the  statement  in  the  ab- 
stract, and  not  to  learn  bow  the  deeds  were  to  be  proved  by  secondary  evidence, 
in  case  they  should  be  destroyed  ;  which  event  could  not  at  that  time  be  in 
the  contemplation  of  any  party  ;  and,  therefore,  it  cannot  be  imputed  to  him 
as  culpable  negligence,  that  he  did  not  inform  himself  of  the  names  of  the 
attesting  witnesses. 

The  bill  must,  therefore,  be  dismissed  ;  and,  as  the  plaintiff  fails  in  his  case, 
it  must  be  dismissed  with  costs. 


Mr.  Sudgen  then  nsked  that  the  plaintiff  might  be  ordered  to  return  the  de- 
posit ;  and  he  stated  that  Lord  Eldon,  in  dismissing  a  vendor's  bill  for  speci- 
fic performance,  had,  after  the  point  had  been  strongly  argued,  made  a  similar 
order.  The  plaintiff,  by  filing  his  bill,  gave  the  court  jurisdiction  over  him 
with  respect  to  the  deposit ;  and  the  defendant  ought  not  to  be  exposed  to  the 
vexation  and  expense  of  recovering  it  by  action. 

Mr.  Home  observed,  that  the  court  could  not  make  such  order,  because 
the  deposit  was  in  the  hands  of  the  auctioneer,  who  was  nol  a  party  to 
the  suit. 

•Mr.  Sudgen  replied,  that  the  money  was  in  the  hands  of  the  aoc-    [*6] 
lioneer  as  the  agent  of  the  plaintiff,  and  that  he  was,  therefore,  entitled 
to  an  order  for  payment.     However,  he  would  be  satisfied  with  a  direction 
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that  the  plaintiff  should  concur  with  the  defendant  in  an  order  upon  the  auc* 
tioneer  to  pay  the  deposit  to  the  defendant. 

The  court  was  inclined  to  make  an  order  to  that  effect ;  but  the  solicitors 
entered  into  an  arrangement,  which  rendered  it  unnecessary  to  give  any  direc* 
tionon  thepoint.[l] 


Page  i;.  Broom. 

ftoLu.— 1827  :  NoreroW.  13,  15, 19,  36. 

If  an  agreement  be  io  part  unperformed,  the  principle  of  a  ooort  of  equity  is  eompeiMation,  not  fof- 

ftitdre. 
Where  a  debtor,  bj  a  deed  poll,  difeetf ,  inUr  sZic,  the  leoehrer  of  the  roots  of  hie  estate  to  keep 

down  the  interest  of  a  eertain  debt,  the  direction  does  not  create  a  troit  in  faTor  of  a  creditor, 

if  it  be  withoot  consideration,  and  withoat  the  privity  of  the  creditor. 

There  bad  been  two  previous  hearings  of  this  cause.  The  first  was  be- 
fore one  of  the  judges,  assisted  by  two  masters,  sitting  for  Sir  Thomas  Plumer ; 
and  though  on  that  occasion  a  judgment  had  been  given,  it  was  satisfactory  to 
neither  party,  and  no  decree  had  been  drawn  up.  The  second  hearing  was 
before  Lord  Gifford  ;  but  his  Lordship  was  of  opinion,  that  there  was  a  de- 
fect of  parties  in  the  constitution  of  the  suit;  and  no  judgment  was  pronounced 
on  the  merit8.[2] 

The  cause  now  came  on  before  Sir  John  Leach«  Master  of  the  Rolls ;  and 
the  circumstances  of  the  case,  so  far  as  they  are  material  to  the  principles 
on  which  the  decision  proceeded,,  are  fully  stated  in  his  Honor's  judgment. 

Mr.  Pepys  and  Mr.  Knight^  for  the  plaintiff. 

Mr.  Horne^  Mr.  Wakefield^  and  Mr.  Barber^  for  the  defendants,  the  Brooms 
and  Rosser. 
[*7]      *Mr.  Sugden  and  Mr.  Teeei,  for  the  defendant  Miss  Linwood. 
Mr.  Treslove  for  the  defendant  Harris. 

Mr.  Agar^  Mr.  Bickersteth,  and  Mr.  Jeremy^  for  other  defendants. 


November  26. — The  Master  of  the  Rolls  : — In  the  month  of  Junf,  1806, 
the  late  Mr.  Thomas  Willows  was  seised  in  fee  simple  of  Saville  House,  in 
Leicester  Square,  with  the  yard,  stables,  coach  houses,  and  back  buildings 
belonging  thereto ;  and  of  certain  premises  in  Lisle  Street  behind  the  same, 
subject  to  a  mortgage  in  fee  for  6000/. :  which  mortgage  in  fee  was  vested  in 
the  late  Mr.  Richard  Samuel  White,  and  the  defendant  Richard  Rosser,  but  in 
trust,  as  to  3000/.,  for  Miss  Linwood ;  and  as  to  the  remaining  3000/.,  for 
Messrs.  John  and  Herbert  Broom.    It  appears  that  Messrs.  Broom  had  for 

[I]  Vide  Ckamjlin  ▼.  Pariah,  3  Edw.  Ch.  lUp.  581. 
[9]  Vide  Addendnm.  post.  3d  4. 
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some  lime  been  tenants  under  Mr.  Willows  of  a  part  of  Saville  House,  and  of 
certain  buildings  behind  it ;  that  Miss  Linwood  had  treated  with  Mr.  Willows 
for  the  purpose  of  having  certain  exhibition  rooms  for  her  use  erected  behind 
Saville  House,  on  the  site  which  was  then  occupied  partly  by  the  buildings 
in  possession  of  Messrs.  Broom,  and  partly  by  stables  and  coach  houses ;  and 
that  thereupon  it  had  been  agreed  between  those  three  parties,  that  Mr.  WiU 
lows  should  cause  the  coach  houses  and  stables,  and  other  buildings  behind 
Saville  House,  including  those  occupied  by  Messrs.  Broom,  to  be  pulled  down, 
and  new  buildings  to  be  erected  on  the  site  ;  and  that  four  rooms  on  the  first 
and  second  floor  of  the  new  buildings  should  be  let  to  Messrs.  Broom  in  lieu  of 
the^buiidings  occupied  by  them,  which  were  to  be  taken  down,  and 
*lhat  other  parts  of  the  new  buildings  should  be  let  to  Miss  Linwood.     [*d] 

The  plaintiff,  Mr.  Page,  was  the  builder  who  was  applied  to  by  Mr. 
Willows  for  the  purpose  of  doing  the  several  works  ;  and,  it  not  being  conve- 
nient to  Mr.  Willows  to  pay  at  once  the  whole  expense,  Mr.  Page  agreed  to 
execute  the  works  on  having  a  lease  of  all  the  new  buildings,  except  those 
which  were  to  be  let  to  Messrs.  Broom,  for  forty-nine  years,  at  a  rent  of  405. ; 
and  Miss  Linwood  agreed  to  take  from  Mr.  Page,  at  a  rent  of  250/.,  an  under 
lease  for  the  same  term  of  the  premises  which  she  was  to  occupy,  and  to  pay 
to  him  an  immediate  sum  of  1000/.  Mr.  Willows  further  agreed  to  take  of 
Mr.  P&ge,  for  the  same  term,  a  lease  of  the  remaining  part  of  the  new  build- 
ings, which  was  not  to  be  occupied  either  by  Messrs.  Broom  or  Miss  Linwood, 
at  a  rent  of  200/.  a  year.  The  effect  of  the  arrangement,  therefore,  was,  that 
Mr.  Page  was  to  be  paid  for  the  cost  of  those  works,  as  soon  as  they  should 
be  completed,  an  immediate  sum  of  1000/.  by  Miss  Linwood,  and  an  annual 
sum  of  450Z.,  until  he  was  fully  paid  all  principal  and  interest  due  to  him. 

These  several  agreements  were  carried  into  legal  effect  by  articles  of  agree- 
ment bearing  date  the  d7th  of  June,  1806,  to  which  Mr.  Willows,  Miss  Lin- 
wood, Messrs.  Broom,  Mr.  White  and  Mr.  Rosser,  (the  trustees  of  the  mort- 
gage,) and  Mr.  Page,   were  the  parties.     Mr.  Page,  engaged  to  pull  down 
the  old  buildings,  and  to  complete  the  new  works  on  or  before  the  30lh  of 
January,  1807,  according  to  certain  plans   and  specifications  referred  to,  and 
which  were  to  be  prepared  by  Mr.  Boyd,  a  surveyor,  and  to  be  signed  by  Mr 
Willows,  Miss  Linwood,  Mr.  White,  Mr.  Rosser,  and  Mr.  Page  :  all 
parties  agreed  to  join  in  a  lease  to  Mr.  Page  on  or  before  the  *25ih  of  [*9] 
March,  1807,  or  so  soon  as  the  buildings  should  be  completed,  for  a  term 
of  forty-nine  years  from  the  29th  of  September,  1806,  at  a  rent  of  40*.,  to  be 
paid  to  Messrs.  White  and  Rosser  ;  Miss  Linwood  agreed  to  pay  to  Mr.  Page 
a  sum  of  1000/.  by  four  half  yearly  instalments,  commencing  on  the  24lh  of 
June,  1807  :  and  Mr.  Page  agreed  thereupon  to  grant  a  lease  to  Miss  Lin- 
wood of  part  of  the  new  building  for  a  term  of  forty-eight  years  and  three 
quarters,  wanting  ten  days,  from  the  25ili  of  December,  1806,  at  a  rent  of 
250/. ;  and  to  grant  to  Mr;  Willows  a  lease  of  the  residue  of  the  new  build- 
ings, except  those  to  be  occupied  by  Messrs.  Broom,  for  the  same  term,  at  a 
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rent  of  2000/,  The  value  of  the  works  was  to  be  ascertained  by  Mr.  Page 
and  Mr.  Boyd  ;  and  Mr.  Page  was  to  keep  regular  accounts  and  to  strike  a 
balance  half-yearly,  and  was  to  produce  such  accounts,  and  all  vouchers,  to 
Mr.  Willows. 

On  the  2d  of  August,  1806,  an  indenture  of  four  parts  was  nnade  and  executed 
by  and  between  Mr.  Willows  of  the  first  part,  Miss  Linwood  of  the  second 
part,  Messrs.  White  and  Rosser  of  the  third  part,  and  Messrs.  Broom  of  the 
fourth  pari,  whereby  the  other  parties  joined  in  demising  to  Messrs.  Broom  the 
premises  which  they  then  occupied  in  Saville  House,  and  also  the  four  rooms 
which  they  were  to  occupy  in  the  new  buildings,  for  a  term  of  forty-nine  years 
and  a  half  from  the  25th  of  March,  1806,  at  an  annual  rent  of  275/.,  to  be  paid 
to  White  and  Rosser,  until  the  mortgage  of  6000/.  was  discharged,  and  then 
to  Mr.  Willows. 

On  the  20th  of  S.*ptember,  1806,  Mr.  Willows  executed  an  indenture, 
whereby,  after  reciting  the  agreement  of  the  27th  of  June,  1806,  and  the  lease 
of  the  2d  of  August,  1806,  and  the  mortgage  debt  of  6000/.,  and  a  certain 
[*10]  other  mortgage  debt  due  to  a  Mr.  and  Mrs.  Browning,  *he  appointed 
Messrs.  White  &  Rosser  to  be  receivers  of  the  rents  of  his  property  in 
Leicester  Square  and  Lisle  Street,  and  thereout  to  pay  all  taxes  and  charges, 
and  next  to  pay  the  interest  of  the  -6000/.,  and  then  to  pay  the  interest  on 
Browning's  mortgage,  and  all  other  incumbrances,  if  any,  and  to  pay  the  resi- 
due  first  in  discharge  of  the  principal  of  the  mortgage  of  6000/.,  and  then  in 
discharge  of  the  principal  of  Browning's  mortgage. 

On  the  30lh  of  September,  1806,  Mr.  Willows  executed  another  indenture, 
whereby,  after  reciting,  among  other  things,  the  agreement  of  the  27th  of  June, 
1806,  and  that  it  was  uncertain  whether  the  premises,  which  he  was  to  take 
on  lease  from  Page,  would  always  produce  a  clear  rent  of  200/.  a  year,  he 
directed  White  and  Rosser,  after  paying  off  the  6000/.  mortgage  and  interest, 
and  the  mortgage  debt  and  interest  to  Browning,  to  pay  the  rent  of  200/.  to 
Mr.  Page,  or  so  much  thereof  as  he,  Willows,  should  not  otherwise  pay  and 
satisfy. 

On  the  26th  of  November,  1P07,  Mr.  Willows  executed  a  deed  poll,  which 
was  endorsed  on  the  last  mentioned  indenture  of  the  30th  of  September,  1806, 
whereby, — after  reciting  that  Mr.  Page  had,  at  the  request  of  Mr.  Willows, 
advanced  considerable  sums  of  money  to  Mr.  Boyd,  which  had  been  expended 
or  applied  towards  the  improvement  of  Saville  House  and  the  adjoining  premi- 
ses, and  had  also  been  put  to  great  expense  in  making  alterations  in  the  old 
part  of  Saville  House,  which  were  not  included  in  the  agreement  of  June, 
1806 ;  and  that  it  had  been  agreed  between  Mr.  Willows  and  Mr.  Page,  that, 
in  compensation  for  and  in  satisfaction  of  such  alterations,  Mr.  Page  should 
receive  the  further  yearly  sum  of  200/.,  in  addition  to  the  200/.  mentioned  in 
the  indenture  of  the  20th  of  September,  1806,  making  together  the  sum 
X*ll]  of  *400/.  for  the  term  within  mentioned, — Mr.  Willows  directed  that 
White  and  Rosser  should,  out  of  the  surplus  cents  and  profits,  after 
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answering  the  purposes  mentioned  in  the  indenture  of  the  30th  of  September, 
1806,  for  the  residue  of  Mr.  Pagers  term  pay  the  further  yearly  sum  of  200/., 
over  and  above  and  in  addition  to  the  yearly  sum  of  300/.  mentioned  in  the  said 
indenture,  to  be  paid  and  payable  on  the  days  and  times  mentioned  and  ap- 
pointed for  the  payment  of  the  other  yearly  sum,  and  which  additional  yearly 
sum  Mr.  Page  thereby  covenanted  to  accept  in  full  compensation  and  satisfac- 
tion of  the  said  alterations  and  expenditure. 

It  may  be  proper  here  to  observe,  that  a  question  has  been  made  as  to  the 
construction  of  this  deed, — ^whether  the  purpose  was  to  give  an  additional 
security  for  the  whole  demand  of  Mr.  Page,  in  consideration  of  its  being 
greatly  increased  by  the  payments  made  to  Mr.  Boyd,  and  by  the  alterations 
in  the  old  house  which  were  not  included  in  the  contract ;  or  whether  the 
additional  200/.  a  year  was  merely  to  be  a  security  for  this  extra  expense, 
and  was  to  determine,  -  when  such  extra  expense,  was  satisfied.  The  ad- 
ditional 200/.  a  year  is,  in  expression,  limited  for  the  whole  term  of  Mr. 
Page's  lease,  and  is  made  payable  on  the  days  and  times  when  the  first  200/. 
was  to  be  paid.  There  is  no  word  which  imports,  that  the  additional  200/. 
was  to  cease  before  the  other.  The  first  was  to  endure  for  Mr.  Page's  whole 
term,  unless  Mr.  Page's  whole  demand  was  previously  satisfied  :  and  the 
reasonable  construction  is,  that  the  additional  200/.  a  year  would  have  the 
same  determination.  The  conduct  of  the  parties  is  cotemporaneous  evidence 
of  their  actual  intention.  The  works  which  were  in  the  contract,  and  those 
which  were  not  in  the  contract,  were  included  in  one  common  ac- 
count ;  which  could  not  have  been  the  *case,  if  the  extra  works  were  [*12] 
intended  to  be  the  subject  of  a  separate  security. 

On  the  18ih  of  Augu?t,  1808,  an  agreement  was  signed  by  Mr.  Willows 
in  the  form  of  a  letter  to  Messrs.  White  and  Rosser,  whereby  he  agreed, 
that,  by  way  of  further  security,  Mr.  Page  should  have  an  additional  lease  for 
fifty  years,  subject  to  the  same  covenants  as  were  specified  in  the  original 
agreement,  and  that  the  lease  of  the  room  over  Miss  Linwood's  exhibition 
room  should  be  made  to  Mr.  Page,  instead  of  being  made  to  him,  Mr.  Wil- 
lows. 

On  the  21  St  of  November,  1808,  a  further  agreement  was  entered  into  be- 
tween Miss  Linwood  of  the  one  part,  Mr.  Willows  of  the  second  part,  Mr. 
Page  of  the  third  part,  and  Messrs.  White  and  Rosser  of  the  fourth  part ; 
whereby, — after  reciting  the  agreement  of  the  27th  of  June,  1808,  and  that 
variations  had  been  made  from  that  agreement  with  respect  to  the  premises 
intended  to  be  leased  to  Miss  Linwood,  and  that  differences  had  arisen  between 
Miss  Linwood  and  Mr.  Page  upon  that  subject, — it  was  agreed,  that  the 
buildings  intended  for  Miss  Linwiod,  should  be  completed  according  to  cer- 
tain plans  and  specifications  annexed  to  that  agreement,  on  or  before  the  1st 
of  January,  1800,  or  so  soon  after  as  Mr.  Boyd  should  certify  that  they 
might  be  completed,  if  due  diligence  were  used  ;  that,  within  seven  days 
afterwaids,  all  parties  should  join  in  a  lease  to  Mr.  Page  of  the  ground,  pre- 
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mises,  and  buildings  intended  to  be  leased  to  hini  by  agreeaient  of  the  27th 
of  June,  1S06,  with  such  variations  as  had  taken  place  in  the  formations  of  any 
such  buildings,  for  a  term  of  forty-eight  years  from  the  29th  of  September, 
1807,  at  the  rent  and  subject  to  the  covenants  specified  in  the  first 
[*13]  agreement;  *and  that  thereupon  Mr.  Page  should  grant  a  lease  to 
Miss  Linwood  for  a  term  of  forty-seven  years  and  three-quarters, 
wanting  ten  days,  from  the  25th  of  December,  1807,  at  the  annual  rent  of 
250/.,  and  should  be  paid  the  1000/.  by  Miss  Linwood  by  four  half  yearly 
instalments,  commenceing  on  the  25th  of  March,  1809,  with  interest:  and 
Miss  Linwood  then  engaged  to  re-grant  to  Mr.  Page  the  rooms  over  her  exhi- 
bition rooms,  and  also  a  cellar  for  her  term  therein,  wanting  ten  days,  at  a 
pepper-corn  rent. 

On  the  construction  of  this  agreement  a  question  has  also  been  made, — 
whether  the  lease  here  agreed  to  be  granted  to  Mr.  Page  was  a  lease  of  all  the 
new  buildings  comprised  in  the  agreement  of  the  27th  of  June,  1806,  or  of  that 
part  only  which  were  to  be  leased  to  Miss  Linwood.  The  words  of  this 
agreement  were  clear  and  explicit,  that  all  parlies  are  to  grant  to  Mr.  Page  a 
good  lease  of  the  ground,  premises,  and  buildings,  agreed  by  the  recited  agree- 
ment of  the  27th  of  June,  1606,  to  be  leased  to  him :  and  there  does  not 
appear  to  be  any  sui&cient  ground  for  the  limited  construction  contended  for. 

On  the  29th  of  March,  1809,  Mr.  Boyd  certified  that  the  works  agreed  to  be 
done  by  Mr.  Page  for  Miss  Linwood's  rooms  were  completed,  and  that  Mr- 
Page  was  therefore  entitled  to  his  lease,  according  to  the  agreement  of  the  21st 
of  November,  1808. 

It  appears  by  the  evidence  of  Mr.  White,  that,  in  1809,  after  the  certificate 
of  Mr.  Boyd,  and,  as  it  should  seem,  about  the  month  of  May  or  June,  drafts 
of  the  several  leases,  which  were  necessary  to  give  effect  to  the  agreement  of 
the  27th  of  June,  1806,  and  ihe  subsequent  agreements,  were  prepared 
[*14]  by  Messrs.  White  •&  Fenner,  as  solicitors  for  Mr  Willows,  and,  on  the 
16th  of  March,  1810,  were  sent  by  them  to  Messrs.  Windus  &,  Hoilo- 
way,  as  solicitors  of  Mr.  Page.  Some  objections  appear  to  have  arisen  on  the 
part  of  Mr.  Page,  which  he  afterwards  abandoned  ;  and,  on  the  30ih  of  August, 
1812,  the  drafts  were  returned  as  approved  by  Messrs.  Windus  &,  Holloway, 
on  the  part  of  Mr.  Page,  except  as  to  an  alteration  in  the  draft  of  the  lease  from 
Mr.  Page  to  Miss  Linwood,  with  respect  to  the  commencement  of  the  term  in 
the  lease ;  which  alteration  was  plainly  made  by  mistake. 

The  leases  remained  unexecuted  ;  and  Mr.  Willows  died  in  1813. 

In  1814,  Messrs.  Broom  and  Mr.  Harris,  then  their  partner,  became  the 
purchasers  of  Mr.  Willows'  equity  of  redemption.  Mr.  Willows  is  stated  to 
have  died  intestate ;  and  the  conveyance  to  Messrs.  Davey,  as  trustees  for 
Messrs.  Broom  and  Harris,  was  executed  by  John  Willows,  his  heir  at  law, 
and  also  by  his  mother  Eleanor  Willows  and  his  two  sisters  Barbara  Willows 
and  Jane  Willows.  The  considerations  to  be  paid  to  these  persons  being 
charged  Qpon  the  premises,  they  were  made  parties  defendants  to  the  bill, 
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which  was  filed  in  the  year  1818  for  the  purpose  of  compelliog  the  execu- 
tion of  the  several  leases  to  be  granted  to  and  by  the  defendants,  and  for  the 
accounts  consequential  thereto. 

It  appears  by  the  evidence  of  JVf  r.  Boyd»  that  plans  and  specifica:lons  of  the 
several  works  to  be  done  by  Mr.  Page,  in  pursuance  of  the  agreement  of  the 
27th  of  June,  1806,  were  prepared  by  him,  although  they  are  not  now  produced  ; 
that  Mr.  Page  rendered,  not  half  yearly,  but  quarterly  accounts ;  and  that 
the  value  of  the  works  included  in  such  accounts  was  ascertained 
•by  Mr.  Page  and  Mr.  Boyd,  who  signed  the  same.  These  accounts  [*15] 
were,  according  to  the  agreement  of  June,  1806,  produced  to  Mr.  Wil- 
lows, who  signed  nine  certificates  in  acknowledgment  of  the  correctness  of  the 
accounts  ;  and  by  the  last  of  such  certificates,  which  was  dated  on  the  lOlh  of 
July«  1810,  he  admitted,  that,  on  the  25th  of  March,  1809,  there  was  due  to 
Mr.  Page  a  sum  of  13,291/.  Is.  6(Z.,  with  interest  from  that  day. 

It  will  be  observed,  that  Miss  Linwood  and  Messrs.  Broom  were  necessajry 
parties  to  the  agreement  of  the  27th  of  June,  1806,  not  merely  as  intended 
lessees  of  parts  of  the  premises  to  be  built  by  Mr.  Pagp,  but  as  mortgagees 
whose  concurrence  was  necessary  to  the  legal  validity  of  any  lease  to  be 
granted  to  Mr.  Page ;  and,  more  especially,  because  the  two  rents  of  250/. 
and  200/.,  which  were  to  be  paid  to  Mr.  Page  by  Miss  Linwood  and  Mr.  Wil- 
lows, would  have  priority  over  the  6000/.  mortgage,  as  to  the  premises  to  be 
comprised  in  the  lease  to  Mr.  Page.  Neither  Miss  Linwood  nor  the  Messrs. 
Broom  were  parties  to  the  subsequent  contracts,  by  which  an  additional  200/. 
a  year  was  to  be  paid  to  Mr.  Page,  and  by  which  an  additional  term  of  fifty 
years  was  to  be  granted  to  him.  In  their  character  of  mortgagees  they  aret 
therefore,  prima  facie  entitled  to  say,  that  the  demand  of  the  plaintiff  must  be 
dissected  and  separated  into  two  parts  ;  and  that  the  part  which  arises  out  of 
the  agreement  of  the  27lh  of  June,  1806,  to  which  they  are  parties,  is  alone 
to  be  paid  out  of  the  450/.  a  year  in  priority  to  their  mortgage,  and  that,  as  to 
that  part  which  arises  out  of  the  matters  not  comprised  in  the  agreement  of 
the  27th  of  June,  1806,  their  mortgage  has  priority  to  Mr.  Page's  demand. 

It  is  admitted  by  Mr.  Page,  that  to  make  this  dissection  of  the  ac- 
counts would  be  a  matter  of  great  expense  *and  difficulty  :  and,  in  [*16] 
order  to  avoid  it,  as  regards  Miss  Linwood,  it  has  in  the  progress  of  the 
cause  been  agreed,  that  the  plaintiff  shall  become  the  purchaser  of  Miss  Lm- 
wood's  n:u)iety  of  the  mortgage,  so  that  she  may  no  longer  have  any  interest 
in  calling  for  that  separation  of  the  accounts.  And,  as  to  Messrs.  Brooip,  it 
is  insisted,  that  the  rents  of  the  premises,  which  have  been  retained  or  received 
by  them,  and  which  must  be  applied  in  satisfaction  of  their  mortgage,  have 
long  since  extinguished  all  their  interest  in  that  respect.  Their  own  rent, 
payable  to  Mr.  Willows,  consists  of  two  sums  of  375/.  and  125/.,  making  to- 
gether 500/.  a  year  :  and,  besides  these  rents  retained  by  them  for  twenty 
years,  they  appear  to  have  received  considerable  sums  for  rents  due  from  other 
tenant!.    Messrs.  Broom,  however,  do  not  admit  that  their  moitgage  debt  of 
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3000/.  18  satisfied  ;  and  the  fact  will  necessarily  be  matter  of  inquiry  before 
the  master.  If,  upon  his  report,  it  should  appear  that  any  thing  remains  due 
upon  the  mortgage,  it  will  come  to  be  considered,  upon  further  directions,  what 
is  to  be  done  as  to  the  separation  of  the  accounts. 

Messrs.  Broom  and  Harris,  or  those  who  now  represent  them,  do,  in  their 
character  of  assignees  of  Mr.  Willows'  equity  of  redemption,  stand  in  the  place 
of  Mr.  Willows ;  and,  to  the  extent  in  which  the  estate  in  question  would  be 
chargeable  with  Mr.  Page's  demand,  if  Mr.  Willows  were  living,  it  will  be 
chargeable  with  that  demand  in  the  hands  of  those  to  whom  it  now  belongs. 

For  them,  however,  it  is  argued,  that,  if  Mr.  Willows  were  now  living.  Mr. 
Page  would  not  be  entitled  to  any  lease,  because  he  has  not  performed  all  the 
works,  which,  by  the  agreement  of  the  27th  of  June,  1806,  were  to  be 
[*17]  the  consideration  of  his  lease.  Mr.  Page  stipulates  for  *no  other  pay- 
ment than  by  the  leases  in  qilestion ;  and  rf  he  is  not  entitled  to  the 
leases,  he  is  not  entitled  to  any  payment.  This  is  not  a  case  in  which  certain 
specified  works  are  to  be  performed  for  a  stipulated  sum ;  and  the  party  de- 
mands the  stipulated  sum,  without  having  completed  the  works.  Mr.  Page 
was  to  be  paid  by  measure  and  value  for  the  works  which  he  should  perform  ; 
and  Mr.  Willows  has  admitted  that  he  has  performed  works  and  made  pay- 
ments to  the  amount  of  the  sum  which  he  demands. 

But  it  is  said,  still  he  has  not  performed  all  which  he  stipulated  to  do,  and 
therefore  he  is  to  be  paid  for  none.  The  fact  and  the  law  upon  this  point  are 
both  equally  questionable.  The  fact,  alleged  in  the  answer  of  J.  Broom,  is, 
that  Mr.  Page  did  not  finish  the  largest  of  the  several  rooms  which  were  to  be 
demised  by  Mr.  Page  to  Mr.  Willows,  nor  the  kitchens,  cellars,  and  passages 
under  Saville  House ;  and  that  Messrs.  Broom  agreed  with  Mr.  Willows  to 
become  tenants  of  the  rooms  which  were  to  be  demised  by  Mr.  Page  to  Mr. 
Willows,  at  the  same  rent  of  200/.,  which  Mr.  Willows  was  to  pay  to  Mr. 
Page,  and  also  to  become  tenants  of  the  kitchens,  cellars,  and  passages  under 
Saville  House,  at  a  rent  of  125/.,  on  condition  that  Mr.  Willows  should  allow 
them  the  expense  of  finishing  them  ;  and  that  they  did  accordingly  expend  in 
finishing  those  several  premises  the  sum  of  300/.  And  the  argument  is,  that 
Mr.  Page  ought  to  have  done  these  woiks,  and,  because  he  has  not  done  them, 
is  not  to  have  bis  lease. 

With  respect  to  the  kitchens,  cellars,  and  passages  under  Saville  House,  it 
is  plain  that  they  are  not  included  in  the  agreement  of  June,  1806;  and  ad- 
mitting that  they  were  unfinished,  it  could  not  touch  the  present  ques- 
[*18]  tion.  With  respect  to  the  large  room,  of  which  *Mr.  Broom  speaks, 
it  appears  that  Mr.  Willows  let  it,  in  1807,  to  a  Mr.  George  Hum- 
phray,  who  occupied  it  in  its  unfinished  state  as  a  warehouse,  and  that  he  was 
succeeded  in  his  tenancy  by  Messrs.  Broom.  The  inference  therefore  is,  that 
Mr.  Willows  did  not  require  Mr  Page  to  finish  it.  Being  able  to  make  a  pro- 
fit of  it  in  its  unfinished  state,  he  let  it  to  Mr.  Humphray  ;  when  he  aftei  wards 
let  it  to  Mr.  Broom,  he  seems  to  have  considered  it  to  be  more  convenient  that 
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they  should  finish  it  for  themseWes,  than  that  Mr.  Page  should  interfere :  and 
to  his  interest  it  was  indifferenti  whether  the  works  were  done  by  Mr.  Page  or 
Messrs.  firoom.  But  even  as  to  this  room,  it  appears  that  Mr.  Boyd,  being 
examined  by  Messrs.  Broom  upon  this  point,  states,  that  the  basement  story 
in  the  new  buildings,  and  a  large  room  and  certain  lobbies  and  passages  in  the 
roof  were  left  unfinished  ;  and  that,  if  Mr.  Page  were  bound  to  finished  them 
before  he  had  his  lease,  he  was  not  entitled  to  his  lease  ;  but  that  such  base- 
ment room,  lobbies  and  passages  were  not  included  in  the  specifications  pre- 
pared by  him,  Boyd,  and  referred  to  in  the  agreement  of  June,  180B.  The 
basement  story  spoken  of  by  Mr.  Boyd  is  the  large  room  mentioned  by 
J.  Broom  and  referred  to  by  Mr.  Boyd ;  and,  if  it  was  not  included  in  the 
specification,  then  there  was  in  the  agreement  of  June,  1806,  no  contract  on  the 
part  of  Mr.  Page  to  finish  them  ;  and  the  circumstance  of  *this  room  being  un- 
finished does  not  touch  the  present  question. 

It  is  stated  in  the  answers  of  J.  Broom  and  Harris,  and  in  the  evidence  of 
Mr.  Boyd,  that  Mr.  Page  left  unfinished  certain  apartments  in  the  upper  part 
of  Saville  House:  but  the  agreement  of  June,  1806.  did  not  include  these 
apartments,  or  the  works  to  be  done  in  them  ;  and  this  fact,  therefore,  does  not 
bear  upon  the  point.  Thus  it  is  not  established,  that  Mr.  Page  did 
*leave  unfinished  any  part  of  the  works  specified  in  the  contract  of  [*19] 
June,  1806. 

But  if  it  were  so,  and  Messrs.  Broom  had  actually  expended  dOOO/.  in 
works,  which  ought,  by  the  agreement  of  June,  1806,  to  have  been  perform- 
ed by  Mr.  Page,  would  that,  in  a  court  of  equity,  form  a  reason  why  Mr.  Page 
should  not  be  paid  any  part  of  the  admitted  amount  of  his  demand  upon  Mr. 
Willows  ?  The  doctrine  of  a  court  of  equity  is — not  forfeiture — but  compensa- 
tion ;  and,  in  such  a  case,  all  that  could  be  asked  by  the  defendants  would  be, 
that  they  should  be  put  in  the  same  situation  as  if  Mr.  Page  had  performed 
the  works  to  the  extent  of  300/.,  viz.  that  Mr.  Page  should  repay  the  persons 
who  had  performed  the  works,  and  should  add  the  sum  to  his  account. 

In  truth,  however,  neither  the  fact  nor  the  law  upon  this  point  are  of  much 
importance  in  this  case.  By  the  agreement  of  the  21st  of  November,  1608, 
Mr.  Willows  expressly  admits  Mr.  Pagers  title  to  his  lease,  wlien  the  works 
therein  specified  were  completed  ;  those  works  appear  by  Mr.  Boyd*s  certifi- 
cate, and  are  admitted*  to  have  been  duly  completed  :  and  in  the  drafts  of  the 
leases,  which  were  prepared  by  Messrs.  White  and  Fenner  on  the  part  of  Mr. 
Willows  in  1809,  and  sent  to  the  solicitor  of  Mr.  Page,  it  is  expressly  recited, 
that  all  the  works  contracted  to  be  done  by  Mr.  Page  had  been  duly  perform- 
ed. The  Brooms,  if  their  mortgage  debt  be  satisfied,  stand  only  in  the  place 
of  Mr.  W^illows,  and  are  consequently  bound  by  his  admission. 

It  must  therefore  be  declared,  that  the  plaintiff  Mr.  Page  is  now  entitled  to 
have  the   several  leases  executed  according  to  the  drafts  prepared  by  Mr. 
White  in  1809,  and  approved  on  the  part  of  Mr.  Page;  with  this 
Mifferencci  that  the  lease,  intended  te  have  been  made  by  Mr.  Page    [*20J 
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to  Mr.  Willows,  is  to  be  made  to  the  Brooms,  who,  by  agreement  with 
Mr.  Willows,  are  entitled  to  it ;  and  with  this  further  difference*,  that  the 
lease  to  Mr.  Page  most  be  made  for  the  additional  term  of  fifty  years,  provid- 
ed it  shall  appear  that  the  mortgage  debt  to  the  Brooms  is  satisfied. 

With  respect  to  Miss  Linwood,  the  only  question  is  as  to  interest  on  the 
principal  sum  of  1000/.  to  be  paid  by  her  to  Mr.  Page.  This  10002.  is  no- 
thing more  than  part  of  the  price  by  which  she  purchased  her  lease ;  and,  hav- 
ing been  in  possession  of  the  property  purchased,  it  necessarily  follows  that 
she  must  pay  interest  on  the  price  at  the  rate  of  4  per  cent.  An  account 
must  be  taken  of  the  principal  and  interest  of  the  1000/.,  from  the  respective 
times  when  the  instalments  were  to  have  been  paid,  according  to  the  draft  of 
lease  prepared  by  Messrs.  White  and  Fenner,  and  also  an  account  of  the 
rent  of  250/.  which  has  accrued  due  from  Miss  Linwood  according  to  such 
draft,  making  all  just  allowances  to  Miss  Linwood. 

An  account  must  also  be  taken  of  the  principal  and  interest  now  due  upon 
the  mortgage  ;  it  being  agreed  that  the  plaintiff  shall  take  an  assignment  of 
the  mortgage,  let  the  difference  between  the  amount  of  the  mortgage  money 
and  the  amount  of  the  account  of  rent  be  paid  by  the  plaintiff  to  Miss  Lin- 
wood, or  by  Miss  Linwood  to  the  plaintiff,  according  to  the  result  of  those 
accounts  ;  let  all  proper  parlies  join  in  the  assignment  of  the  mortgage 
to  the  plaintiff,  as  the  master  shall  direct ;  and  let  the  master  settle  the 
necessary  deed  or  deeds  of  assignment,  in  case  of  a  difference  between  the 

parties. 
[*21]  *With  respect  to  Miss  Linwood's  costs,  let  the  same  be  taxed,  and 

paid  by  the  plaintiff. 

The  plaintiff,  Mr.  Page,  under  the  deed  poll  of  the  26th  of  November, 
1807,  is  entitled  to  a  charge  upon  the  premises  for  the  purpose  of  supplying 
the  deficiency,  if  any,  of  the  rent  of  200/.  to  be  reserved  in  his  lease  to  Messrs. 
Broom,  and  also  for  the  payment  of  an  additional  200/.  a  year  during  the  term 
of  forty-eight  years,  or  until  his  whole  demand  is  satisfied.  It  does  not  ap- 
pear to  me  that  Mr.  Page  is  entitled  to  this  charge  for  the  additional  term 
of  fifty  years :  and  it  must  be  referred  to  the  master  to  settle  a  proper  deed 
for  that  purpose,  to  be  executed  by  all  proper  parties ;  but  such  charge  must 
be  postponed  to  Messrs.  Brooms*  mortgage,  if  it  be  not  satisfied.  In  case  it 
should  appear  that  Messrs.  Brooms'  mortgage  is  satisfied,  then  it  must  be  re- 
ferred to  the  master  to  compute  what  is  now  due  to  Mr.  Page  for  principal  and 
interest,  at  5  per  cent.,  on  the  sum  of  13,290/.  Is.  6c/.  from  the  25th  of 
March,  1809,  according  to  the  acknowledgment  of  Mr.  Willows,  which  bears 
date  on  the  19lh  of  July,  1810:  but  if  the  master  is  of  opinion  that  Messrs. 
Brooms'  mortgage  is  not  wholly  satisfied,  then  this  account  must  be  reserved 
for  further  directions. 

Mr.  J.  Broom  complains  in  his  answer,  that  there  are  excessive  charcres  in 
the  account,  and  complains  especially  of  charges  for  commission  and  com- 
pound interest,  and  that  Mr;  Willows  had  not  credit  for  sums  to  which  ho 
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was  juntly  entilled.  Bui  the  acknowledgment  of  Mr.  Willows  amounts  to  a 
settled  account ;  and  a  settled  account  cannot  be  opened  or  surcharged  and 
falsified  by  such  general  statements  in  an  answer.[l] 

^Tfae  Messrs.  Brooms  will  have  to  account  with  the  plaintiff  for  [*22] 
the  200/.  a  year  to  be  reser? ed  in  the  lease  from  the  plaintiff  from 
the  25th  of  December,  1807,  being  the  commencement  of  the  term  accord- 
ing to  the  draft  prepared  by  Messrs.  White  and  Fenner.  Mr.  J.  Broom,  Mr. 
Harris,  and  Mr.  Rosser,  must  account  for  their  several  receipts  and  payments, 
in  respect  of  the  parts  of  the  estate  which  are  not  comprised  in  the  lease 
from  Mr.  Page  to  Miss  Linwood  and  the  Brooms.  Mr.  Page  has  an  interest 
in  this  account,  first,  because,  from  the  result  of  this  account,  the  mortgage  due 
to  Messrs.  Broom  is  to  be  discharged ;  and,  next,  because,  after  the  mortgage 
money  due  to  the  Brooms  is  discharged,  he  will  be  entitled  to  have  the  prin- 
cipal and  interest  of  the  mortgage  debt,  assigned  to  him  by  Miss  Linwood, 
also  discharged.  He  would  be  entitled  to  have  this  mortgage  money 
discharged  rateably  with  the  mortgage  money  due  to  the  Brooms;  were 
it  not  that  he  waives  that  right,  with  a  view  to  be  relieved  from  the 
difficuhies  of  dissecting  his,  Mr.  Page's  accounts  into  two  parts.  Mr.  Page 
has  next  an  interest  in  this  account  in  respect  of  the  additional  200/. 
a  year,  which  he  will  have  a  right  to  claim,  at  all  events,  after  the  full  satis- 
faction of  the  mortgage  debts.  In  this  account  will  be  included  the  rent  of 
375/.  reserved  in  the  lease  of  the  2d  of  August,  1606,  and  the  rent  of  125/. 
agreed  to  be  paid  to  Mr.  Willows  for  the  kitchen,  cellars,  and  passages  under 
Saville  House,  from  the  16th  of  November  1808.  In  taking  this  account  the 
parties  must  have  all  just  allowances. 

It  is  said  in  the  answers  of  Mr.  J.  Broom  and  Mr.  Harris,  and  is,  indeed, 
proved  by  Mr.  Boyd,  that  Mr.  Page  for  some  years  retained  possession  of 
several  rooms  in  Saville  House,  and  that  Mr.  Willows  thereby  lost  the  oppor- 
tunity of  letting  them*  If  Mr.  Page  could  not  account  for  this,  and 
were  liable  to  make  compensation  *to  Mr.  Willows  in  respect  of  it,  ["^23] 
yet  that  could  not  benefit  the  Messrs.  Brooms.  It  would  be  a  de- 
mand on  the  part  of  the  personal  estate  of  Mr.  Willows  only :  and,  as  this  suit 
is  framed,  I  cannot  direct  any  inquiry  respecting  it. 

It  is  stated  in  the  answers  of  Mr.  J.  Broom  and  Mr.  Harris,  that  the  mother, 
brothers,  and  sisters  of  Mr.  Willows  had  claims  upon  Mr.  Willows'  property 
in  priority  to  the  plaintiff.  If  they  can  establish  that  fact,  and  that  they  have 
properly  made  payments  in  respect  thereof,  they  will  be  entitled  to  claim 
such  payments  under  the  head  of  just  allowances.  As  regards  the  costs  of 
these  parties — if  their  original  claims,  in  respect  of  which  their  annuities  were 
granted,  are  prior  to  the  plaintiff's,  and  no  relief  is  asked  against  them,  the 
bill  must  be  dismissed  with  costs  as  against  them,  to  be  paid  by  the  plaintiff. 

£t]  If  an  error  ia  a  wttlod  aecoant  w  discovered  and  corrected  before  lait,  and  a  bill  be  rabee- 
quentlj  filed  to  inrcbarge  and  fabif j,  tbe  corrected  error  ia  not  a  ground  for  a  decree  to  lurcbargo 
And  falaifj.    Davit  f  •  Spurting,  I  Rum.  6l  M.  61. 
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The  plaintiff  has  a  right,  if  he  pleases,  to  an  ioquiry,  whether  their  original 
claims  were  or  not  prior  to  his  rights  :  and  if  they  should  turn  out  to  be  subse- 
quent, the  plaintiff  will  not  have  to  pay  their  costs. 

.'  The  defendants,  the  Daveys,  being  mere  trustees  in  the  purchase  by  the 
Brooms,  are  not  entitled  to  claim  their  costs  from  the  plaintiff.  They  must 
claim  them  from  their  cestuis  que  trust. 

The  defendants  Sutton,  Sankey,  and  Hanbury,  were  made  parties  by  the 
plaintiff,  on  the  notion  that  they  were  subsequent  incumbrancers.  They  ap- 
pear, if  incumbrancers  at  all,  to  be  prior  incumbrancers :  and  the  plaintiff, 
praying  no  relief  against  them,  most  pay  their  costs. 

The  costs  of  Mr.  Rosser,  who  is  an  accounting  party,  must  be  reserved 
until  after  the  report. 
[*24]  *My  opinion  is,  that  the  Brooms  and  Harris,  as  representing  Mr. 
Willows,  ought,  without  suit,  to  have  conceded  to  the  plaintiff's  de- 
mands ;  and  the  inclination  of  my  opinion  is,  that  they  must  pay  the  plaintiff 
his  costs,  and  repay  him  the  costs  to  be  paid  by  him  to  Miss  Linwood.  But, 
as  the  result  of  the  mortgage  account  of  Messrs.  Broom  may  affect  this  ques- 
tion, I  will  reserve  the  consideration  of  costs  as  between  the  plaintiff  and  the 
defendants  Messrs.  Broom  and  Harris,  until  after  the  master  shall  have  made 
his  report. 

Under  the  very  special  circumstances  that  have  led  to  three  hearings  in  this 
suit,  (a)  I  think,  I  could  not  give  to  the  plaintiff,  as  against  the  Brooms  and 
Harris,  the  costs  of  more  than  one  hearing. 

With  respect  to  the  question,  whether  the  Brownings  were  necessary  par- 
ties, in  respect  that  Mr.  Willows  had  directed  that  Messrs.  White  and  Rosser, 
the  receivers  of  his  estate,  should  pay  interest  on  their  mortgage  after  certain 
other  payments,  I  am  of  opinion  that,  this  direction  being  made  without  their 
privity,  and  without  consideration  on  their  part,  it  was  not  binding  on  Mr.  Wil- 
lows, and  that  they  are  not  necessary  parties  to  the  receivers*  accounts. 

With  respect  to  the  appointment  of  a  receiver,  the  consideration  must  be 
reserved  till  after  the  master's  report.  Whether  the  mortgage  debt  assigned 
to  the  plaintiff  is  or  not  discharged,  and  whether  the  additional  sum  of  200/.  a 
year  is  made  a  legal  or  equitable  charge,  will  have  great  weight  on  that 
question.[l] 

<a)  It  had  l>een  contended  on  tlie  part  of  the  plaintiff,  that  he  ought  to  have  the  coetfl  of  at  least 
one  of  the  two  former  incfl&ctnal  hearinge,  in  additfon  to  the  coals  of  the  present  hearing. 

[1]  A  person  hy  deed  conveyed  to  tmstees  eeitam  personal  property,  opon  trost  to  sell  the  same, 
and  after  satisfying  certain  speciBed  ohargea  and  claims  in  a  prescribed  order  ont  of  the  proceeds, 
to  divide  the  residae  among  his  sehedaled  creditors,  none  of  whom  were  parties  or  privy  to  the  ex. 
edition  of  the  deed.  The  trustees  after  partially  executing  the  trusts,  by  mailing  sales  and  pay. 
ing  off  the  specified  charges  and  claims  in  the  order  directed,  concurred  with  the  grantor  in  doing 
sereral  acts  inconsistent  with  the  sQbsei|uent  tnists ;  and  it  was  held  that  after  the  death  of  the 
grantor,  a  scheduled  creditor  had  no  equity  against  the  trustees,  to  enforce  the  execution  of  the 
trusts,  the  conveyance  being  m  the  nature  of  a  private  arrangement  for  the  personal  convenience 
of  thegraator,  and  vesting  no  right  in  the  creditors.    €hnrrgrd  v.  Lord  Lauderdale^  3  Ross.  &  M. 
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^Hambrokb  v.  Simmons.  [*25] 

RoLU.— 1837  :  NoTcmber  90. 

Qaere,  Whether  m  domatw  mortit  mum  »  aroided  bj  the  faet,  that  a  will  or  codicil  it  lobie. 
qnentlj  made  7 — Whether  a  remainder  loaj  be  limited  oq  a  donatio  moriU  causa  ? — Whether, 
the  donatio  mortis  causa  being  of  a  mortgage  debt,  a  gift  of  the  aame  ram,  with  the  aame  re- 
mainder over,  in  a  subiequent  codicil,  is  to  be  considered  a  eatisfactioD  7 

The  question  in  this  cause  was,  lyhether  the  testator  had  or  had  not  given 
the  title  deeds  relating  to  a  mortgage  debt  of  600/.^  due  to  him  from  one 
James  Pollard,  by  way  of  donatio  mortis  causa^  to  one  of  the  defendants  ? 

The  defendant,  who  claimed  the  gift,  stated,  that  the  testator  bad  annexed 
to  it  the  condition  that  the  mortgagor  was  not  to  be  troubled  during  his  life  for 
either  principal  or  interest,  and  that,  at  the  death  of  the  donee,  the  6002.  was 
to  go  to  her  children.  The  gift  was  alleged  to  have  been  made  about  the  1st 
or  2d  of  March,  1819  ;  and,  on  the  15th  of  that  month,  the  testator  made  a 
regular  codicil  with  professional  assistance,  by  which  he  gave  the  like  sum  of 
600Z.  for  life  to  the  defendant  claiming  the  donatio  mortis  causa^  with  remain- 
der to  her  childien.  On  the  J  8th  of  March,  he  made  a  second  codicil :  and  in 
neither  of  the  codicils  was  there  any  notice  taken  of  this  alleged  donation  of 
the  mortgage.     He  died  about  the  middle  of  April. 

Two  witnesses  stated,  that,  after  making  the  first  codicil,  the  testator 
declared  that  be  had  thereby  done  something  more  for  the  donee  of  the 
mortgagee. 

Mr.  Sugden  and  Mr.  Beames,  for  the  plaintiff: — It  is  impossible  to  place 
any  reliance  on  the  evidence  which  has  been  adduced  by  the  alleged  donee. 
If  the  testator  had  made  a  gift  of  the  mortgage  to  her,  it  is  extraordinary  that 
he  should  not  have  alluded  to  it  in  either  of  his  codicils,  and  that  he  should 

451.  S.  C.  3  Sim.  1.  And  a  deed  of  that  deeeription  operatea  merely  as  a  power  to  the  trusteee 
to  applj  the  property  in  payment  of  debts,  and  inch  power  ii  reToeaUe  by  the  debtor.  Acton  r, 
Woodgatc,  3  Myl.  4l  K.  493 ;  and  aee  Foster  v.  Blaekstons,  1  Myl.  dt  K.  397.  BiU  v.  Curetont 
3  Myl  d&  K.  503.  Rovenshaw  ▼.  Hollier^  7  Sim.  3.  Im  Touehe  r.  Earl  of  Lucan,  io  Dom. 
Proc.  3  Dru.  Sl  W.  432 ;  reversing  tame  case  before  Lord  Plankett,  id.  371.  Field  v.  Lord 
Donoughmortt  id.  630.  Burbank  t.  Hammond^  3  Sumner,  439.  Cunningham  t.  Freeborn,  1  Edw. 
Ch.  Rep.  356.  Where  two  persona,  for  a  valoable  consideration  ttetween  themselvea,  covenant  to 
do  some  act  for  the  benefit  of  a  mere  stranger,  that  stranger  has  not  a  right  to  enforce  the  covenant 
against  the  two,  although  each  one  might  as  against  the  other.  Colyear  y.  The  Countess  of  MuU 
grate,  3  Koon,  81.  In  Acton  v.  Woodgate,  ubi  supra,  the  Master  of  the  Rolls  observes;  **  In  the 
case  of  Oarrard  v.  Iiord  Lauderdale,  it  seems  to  have  t>een  considered,  that  a  commonication,  by 
the  trasteee  to  crediton  of  the  fact  of  sneh  a  trust  would  not  defeat  the  power  of  nvoeation  by  the 
debtors.  It  appears  to  me,  however,  that  this  doctrine  is  qaestionable,  because  the  cveditors  being 
aware  of  such  trust,  might  be  thereby  induced  to  forbearance  in  respect  of  their  claims,  which  they 
would  not  otherwise  have  examined."  A  voluntary  trust  deed  for  the  benefit  of  future  children,  al- 
though  made  by  a  person  not  then  married,  and  not  contemplating  immediate  marriage,  is  inevo- 
eable.  Petre  v.  Espinasse,  3  MyL  d&  K.  496.  BiU  y.  Cureton,  id.  503.  That  a  yolonUiy  set. 
tiement,  where  the  trust  is  actually  created,  is  binding  upon  the  settlor,  has  been  long  and  is  fully 
esUblished.    BiU  v.  Cureton,  ubi  sup. 
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not  have  made  any  mention  of  it  to  the  attorney  who  drew  these  teata- 
f  *26]    mentary  instruments.    There  are  various  points,  also,  in  *which  there 

are  discrepancies  between  the  answers  and  ihe  depositions.  A  donatio 
mortis  causa  ought  to  be  established  by  clear  evidence  ;  here  the  case  stated 
is  utterly  improbable,  or,  at  least,  accompanied  with  circumstances  of  the  most 
suspicious  character.  These  imperfect  dispositions  are  sanctioned  by  the 
law  only  from  indulgence  to  a  party  who  is  in  extremis ;  and,  to  be  valid 
such  gifts  must  be  made  in  apprehension  of  death.  Here  the  alleged  gift  took 
place  six  or  seven  weeks  before  the  death^of  the  testator  ;  and  there  is  no  evi- 
dence that  at  that  time  his  life  was  in  danger.  Besides,  this  is  represented  as 
a  gift  not  to  the  donee  absolutely,  but  to  her  for  life,  subject  to  the  condition 
of  not  requiring  the  interest  from  the  mortgagor  during  his  life,  and  with  re* 
mainder,  after  her  death,  to  her  children.  Now  a  donatio  causa  mortis  cannot 
be  coupled  with  a  condition  or  made  subject  to  a  trust. 

Mr.  HomBf  contra  : — There  is  direct  evidence  in  support  of  the  gift ;  and 
the  discrepancies  are  only  in  minute  circumstances,  in  which  different  per- 
sons, telling  the  truth  without  concert,  will  be  generally  found  to  vary  a  little 
from  each  other.  The  gift  was  made  in  the  last  illness  of  the  donor  and  in 
contemplation  of  his  death  ;  which  is  sufficient  to  support  it. 

Mr.  Boteler^  on  the  same  side  : — The  allegation  that  it  is  essential  to  the 
validity  of  such  a  gift  that  it  should  be  made  in  extremis  or  in  apprehension  of 
death,  is  contrary  to  law.  **  Mortis  causa  donatio  est  qua  propter  mortis  Jit 
suspicionem.^\a)     Equally  groundless   is  the  assertion  that  a  donatio  mortis 

causa  cannot  be  coupled  with  a  condition,  or  made  subject  to  a 
[*27J    trust.     In  Drury  v.  Smith,{b)  the   deceased  had,  *in  his  last  illness 

given  a  bill  to  a  person  for  the  purpose  of  being  delivered,  in  the  event 
of  the  donor's  death,  to  his  nephew ;  and  Lord  Cowper  held  that  the  gift  to 
the  nephew  was  valid.  In  Blount  v.  Burrow,(c)  Lord  Commissioner  Eyre 
said,  '*  it  being  for  a  particular  purpose  did  not  prevent  its  being  a  donatio  mor^ 
tis  causa/*  According  to  the  civil  law,  a  donatio  mortis  causa  may  be  made 
subject  to  a  trust  or  a  condition.  *'  Eorum,  quibus  mortis  causa  donatum  est, 
iidei  committi  quoquo  tempore  potest :  quod  fidei  commissum  heredes,  salva 
Falcidise  ratione,  quam  in  his  quoque  donationibus  exempio  legatorum,  locum 
habere  placuit,  praestabunt.  Si  pars  donationis  fidei  commisso  teneatur,  fidei 
commissum  quoque  munere  Falcidiae  fungetur.  Si  tamen  alimenta  praestari 
voluit,  collationis  totum  onus  in  residue  donationis  esse  respondendum  erit  ex 
defuncti  voluntate,  qui  de  majore  pecunia  pnestari  non  dubie  voluit  integra.'' 
— Dig.  lib.  xxxi.  tit.  I.  77.  1.  '^  Ad  eo,  qui  neque  legatum  neque  fidei  com- 
missum neque  hereditatem  vel  mortis  causa  donationem  accepit,  nihil  per  fidei 
commissum  relinqui  potest." — Cod.  lib.  vi.  lit.  42. 1.  9. 

The  Master  of  the  Rolls,  after  commenting  upon  the  evidence,  and 
stating  that  there  was  great  doubt  as  to  the  facts,  directed  an  issue  in  the 

(tf)  Inst.  lib.  U.  tit.  7,  a.  1.  {h)  1  P.  Wnif.  404.  (c)  4  Bro.  C.  C.  75. 
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following  words:  *' whether  ihe  teiutor  made  any  gift  by  way  of  donatio 
mortu  causa  of  the  mortgage  debt  due  to  him  from  James  Pollard :"  (he 
judge  to  be  at  liberty  to  endorse  any  special  matters  upon  the  poMtea. 

Thb  Mastkr  or  ths  Rolls  observed,  that  this  form  of  issue  would  leave 
the  question  of  law  as  well  as  of  fact,  lo  the  consideration  of  a  court  of 
law.[l] 


^HoDQJis  V.  Grben.  [•29J 

]Uu4.-~1837;  NorenM  90. 

A  oonvey  Mce  of  an  estate  to  tfoiteei  upon  trust  to  sell  for  payment  of  debts,  Is  Bot  a  reTocation  of 
a  prior  wilt,  because  it  declares  that  the  surplus  moneys  arisin|r  from  the  sale  shall  be  personal 
estate  of  the  testator ;  but  if  it  have  the  further  purpose  to  prorile  an  annuity  for  the  sepamCe 
useofthe  wife«ntiltheeaU,itwiJlbearevoeatiMi,boMBse  th«  wife  vill  b«  antitlad  tQ  Uie  »n. 
noHy  alter  the  dealh  of  Ihs  hfwbaiydi  if  the  tal^  do  Mt  take  pla^e  in  his  lifetime. 

Thk  question  in  the  cause,  was,  whether  the  will  of  the  testator  was  revoked 
as  to  a  particular  estate  by  a  deed  subsequepily  executed. 

In  1806,  William  Hodges  made  his  will,  devising  all  his  real  estates.  By 
indentures  of  lease  and  release,  dated  in  December,  1811,  he  conveyed  certain 
estates  in  O^ifordshire  to  Charles  Green  and  George  Green,  and  their  heirs, 
upon  trust  for  sale  or  mortgage,  and  to  apply  the  money  to  arise  from  such  sale 
or  mortgage  in  payment,  first,  of  an  old  mortgage  debt  of  8000/. ;  secondly 
of  scheduled  debts  ;  and  then,  after  retaining  whatever  might  be  due  to  them 
for  expenses,  &c.,  of  a  recent  mortgage  debt  of  SOOOZ.  In  the  release  it  was 
further  declared,  that,  as  to  the  residue  or  surplus  of  moneys  to  be  received 
from  a  sale,  the  trustees  should  stand  possessed  of  the  same  in  trust  for  the 
testator,  his  executors,  and  administrators  as  personal  estate ;  and  that  as  to 
such  part  of  the  premises  as  should  not  be  sold,  the  trustees  should  stand 
seised  of  it  in  trust  for  the  testator,  his  heirs,  and  assigns ;  and  power  was 
given  to  Charles  Green  and  George  Green,  until  a  sale  should  take  place,  to 
demise  the  premises  and  to  fell  timber*  The  deed  further  provided,  that,  in 
the  meantime,  and  until  a  sale  was  effected,  the  trustees  should  receive  the 
rents  and  profits,  and  the  money  arising  from  the  sale  of  timber,  and  should 
apply  the  same  in  payment,  first,  of  the  interest  on  the  mortgage  of  8000/., 
and,  in  the  second  place,  of  an  annuity  of  750/.  a  year  to  Catharine 
*Kodges,  the  testator^s  wife,  for  her  sole  and  separate  use,  and  free  [*39] 
from  the  debts  or  control  of  Mr,  William  Hodges.  The  next  trust 
was,  for  discharging  the  interest  on  certain  other  debts ;  and  the  residae  of  the 
money,  if  any,  was  to  be  applied  in  payment  of  the  principal  of  the  debts, 

[I]  Tide  I  Story's  Eq.  569  et  aeq.   DuJl^eU  r.  ^/laM,  1  Blifirh  N.  $.  549.    8.  C.  \  $ioi.  &  $jLq, 
239.    gdwarda  v.  Joim«,  1  Hj\,  4t  Cr.  336.    S.  C.  7  Sira.  335. 
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The  deed  contained,  likewise,  a  co?enaiii  for  furtbei  assurance  by  the  tes- 
ator  and  bis  heirs. 

Mr.  Hodges  died  within  fourteen  months  after  the  execution  of  the 
deeds  of  December,  181 1.  No  part  of  the  estate  bad  been  sold  during  his  life- 
time. 

The  wife  was  entitled  by  her  marriage  settlement  to  an  annuity  of  800i. 
a  year,  after  the  death  of  the  husband. 

The  bill  was  filed  by  the  heir  at  law,  who  insisted  that  the  deeds  of 
December,  1811,  were,  as  to  the  estates  comprised  in  them,  a  revocation  of 
the  will. 

Mr.  Sugden  and  Mr.  PhilUmore^  for  the  plaintiflF: — A  conveyance,  which 
goes  beyond  the  purpose  of  a  mere  mortgage,  or  of  making  a  provision  for  the 
payment  of  mortgages  and  debts,  is  a  revocation  of  a  prior  will.  Here  the 
testator's  power  of  disposition  over  the  property  is  varied  in  essential  par- 
ticulars. An  annuity,  charged  upon  the  lands,  until  a  sale  shall  have  taken 
place,  is  given  to  the  separate  use  of  his  wife ;  the  trustees  have  power  to 
grant  leases  and  to  fell  timber ;  and  the  satisfaction  of  this  annuity  is  one  of 
the  first  purposes  to  which  the  rents  of  the  land  and  the  proceeds  of  the  tim- 
ber are  to  be  applied.  Suppose  the  deed  of  1811,  had  conveyed  the  estate 
to  trustees  upon  trust  to  sell,  and  in  the  mean  time,  out  of  the  rents  and 
profits  to  pay  to  the  wife  this  annuity  of  750/.  a  year,  who  can 
[*30]  doubt  that  ii  would  *have  been  a  revocation  of  the  will  ?  Can  it  be 
less  operative  as  a  revocation,  because,  along  with  that  purpose, 
other  purposes  are  conjoined,  which,  by  themselves,  would  not  have  revoked 
the  will? 

The  nature  of  the  testator's  interest  in  the  property  is  materially  changed 
by  this  deed.  The  surplus  moneys  arising  from  the  sale  are  to  go  to  him, 
his  executors,  and  administrators,  and  to  be  part  of  bis  personal  estate ;  so 
that  the  very  subject  matter,  on  which  the  will  was  to  operate,  is  totally 
altered  in  its  character,  and  tbrown  into  a  new  line  of  transmission.  Vann  v. 
Bamett{a) 

Mr.  Pepys  and  Mr,  Pemberton^  for  some  of  the  defendants  : — The  true 
question  is,  whether  the  deeds  of  181 1  contain  any  provision,  by  which  there 
is  manifested,  or  from  which  there  must  be  presumed  an  intention  to  revoke 
the  will  ?  There  might  have  been  some  ground  for  the  argument  of  the  plain- 
tiff, if  these  deeds  had  provided  for  purposes  which  were  to  be  answered,  after 
the  debts  were  satisfied.  But  when  once  the  debts  were  paid,  in  what  respect 
was  the  interest  of  the  testator  different  from  what  it  had  previously  been  ?  The 
surplus  moneys,  it  is  said,  arising  from  the  sale,  are  to  be  part  of  his  personal 
estate.  But,  without  any  express  declaration  to  that  effect,  the  rule  of  law 
would  have  made  such  moneys  personal  assets.  The  annual  payment  to  his 
wife,  until  a  sale  shall  be  effected,  was  introduced,  not  with  a  view  of  altering 

(a)  19  Yet.  103. 
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bis  interest  in  the  estate,  but  as  a  part  of  the  machinery  by  which  the 
trust  for  the  payment  of  debts  was  to  be  carried  into  effect  It  was  *a  [*31  ] 
purpose  subordinate  and  aaziliary  to  the  main  purpose  of  profiding  for 
the  discharge  of  the  debts,  and  not  a  distinct  and  ulterior  object.  When  the 
sales  were  effected,  there  would  unquestionably  be  a  considerable  surplus  ; 
but  if  in  the  mean  time  all  the  rents  and  profits  were  to  be  applied  for  the 
benefit  of  the  creditors,  his  family  would  be  left  without  provision.  He  there- 
fore provided  for  the  annual  payment  of  750/.  to  his  wife,  until  the  heredita- 
ments should  be  sold.  This,  however,  was  a  payment  which  was  not  intended 
to  continue,  and  which,  according  to  the  words  of  the  deed,  cannot  be  held 
to  have  continued  beyond  the  death  of  Mr.  Hodges,  and  which,  there- 
fore, could  in  no  way  alter  the  devisable  interest  which  his  will  disposed 
of.  He  contemplated  an  immediate  execution  of  the  trusts:  the  words 
excluding  the  marital  power,  which  accompany  the  gift  of  the  annuity, 
expressly  refer  to  Mr.  Hodges  himself,  and  not  to  any  future  husband  : 
and,  under  her  marriage  settlement,  the  lady,  upon  his  death,  would 
become  entitled  to  an  annuity  of  800/.  a  year  as  her  jointure  ;  so  that 
this  intermediate  provision  would  no  longer  be  necessary.  The  annuity 
of  750/.  would  necessarily  end  with  the  execution  of  the  trust  for  sale ; 
but  it  was  not  to  continue  in  every  event,  till  that  trust  was  executed.  Upon 
the  whole,  the  deeds  of  1811,  have  no  purpose  beyond  that  of  providing  for 
the  payment  of  debts  and  incumbrances^  and  there  is  nothing  in  them  to 
affect  the  will. 

Mr.  Home  and  Mr.  Pooley,  for  defendants  in  the  same  interest,  cited,  in 
support  of  the  will,  Vernon  v.  Jones^{a)  Earl  Temple  v.  The  Duchess  of  Chan- 
dos,{b)  and  Harmood  v.  Oglander.(c) 

*Mr.  Sugden^  in  reply  : — As  the  annuity  of  750/.  is  given  to  Catharine  L*^^] 
Hodges  without  any  limitation  of  time,  except  that  of  the  execution  of 
the  trust  to  sell,  it  would  continue  after  the  death  of  William  Hodges,  if  the 
estates  were  not  sold  in  his  lifetime  ;  and,  being  given  to  her  separate  use,  the 
marital  power  of  any  future  husband  would  necessarily  be  excluded.  It  is  true, 
that  the  rules  of  law  would  have  made  the  surplus  moneys  his  personal  estate,  if 
the  contracts  for  sale  had  been  entered  into  in  his  lifetime ;  but,  under  the  deed  of 
December,  1811,  these  surplus  moneys  may  be  claimed  by  his  personal  repre- 
sentative, although  the  sales  were  not  made  till  after  his  death  ;  so  that  the 
effects  of  the  conveyance  is,  to  give  to  the  personal  representative  what  would 
otherwise  have  belonged  to  the  heir. 

ThK  Master  of  the  Rolls  was  of  opinion,  that  the  direction,  that  the 
residue  of  the  money  arising  from  the  sale  should  be  personal  estate,  was  not 
a  purpose  beyond  the  payment  of  debts  so  as  to  revoke  the  will,  but  was  the 
mere  expression  of  that  which  would  be  a  consequence  of  law  from  the  execu- 

(c)  I^ree.  in  Cha.  33.    FreeiMa,  117.    9  Vem.  Ml.    1  Eq.  Cs.  Ak.  410.  (»)  8  ITee.  685 

(«)  8  Yfm.  197. 
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tion  of  the  trast :  for,  if  ibere  was  a  residue  of  money*  there  would  be  «  re* 
suiting  trust  to  the  testator  of  pertooal  estace^-^and  if  a  residue  of  liiid«  a  re* 
suiting  trust  of  real  esute  :  but  that  the  annoity  to  the  separate  use  of  the  wif« 
would  continue  after  the  death  of  the  testator,  if  the  estates  were  not  sold  in 
his  lifetime,  and  was  plainly,  therefore,  a  purpose  beyond  the  payment  of 
debts,  and  would  revoke  the  will :  and  he  made  a  declaraticA  accordingly  .(a) 


{*33]  •Sheriff  ©.  Axt. 

Rolls.— 1827;  NoTemberSfi. 

An  agent,  named  executor,  is  not  entitled  to  char^  dommiwion  on  bdsineiB  done  snbsequentlj  to 
the  testator^  death. 

This  was  a  bill  by  surviving  executors  against  the  personal  representative 
of  a  deceased  executor,  praying  the  repayment  of  a  sum  of  money  which  the 
deceased  executor  had  retained  as  for  his  commission  on  business  done  in  the 
affairs  of  the  testator. 

The  testator  was  captain  of  an  East  India  ship.  The  deceased  executor 
was  in  the  habit  of  acting  as  a  commission  agent  with  respect  to  East  India 
goods  ;  and  had,  under  a  power  of  attorney,  acted  in  the  affairs  of  the  testa- 
tor. The  commission  was  claimed  partly  on  moneys  which  had  been  received 
by  the  deceased  executor  in  the  lifetime  of  the  testator ;  partly  on  moneys 
tvhich  had  been  received  after  the  death  of  the  testator,  but  in  respect  of  sales 
made  through  the  agency  of  the  executor  in  the  lifetime  of  the  testator ;  and 
partly  on  moneys  received  after  the  death  of  the  testator,  where  the  sales  had 
also  taken  place  after  the  testator^s  death,  though  the  agency  had  commenced 
in  his  lifetime. 

The  plaintiffs  attempted  to  prove  from  a  correspondence  between  the  de- 
ceased executor  and  the  testator,  that  the  executor  had  undertaken  the  agency 
as  a  matter  of  friendship,  and  that  no  commission  could  therefore  be  charged. 
But  as  to  this  point, 

The  Mastes  of  rns  Rolls  held,  that  the  inferences  from  the  correspon- 
dence were  much  too  slight  to  deprive  the  deceased  executor  of  his 
[♦34]  prima  facie  right  to  ^commission  :  and,  as  to  the  other  points,  his  Honor 
declared,  that  the  deceased  executor  was  entitled  to  commission  on  all 
moneys  received  and  paid  by  him  prior  to  the  death  of  the  testator ;  and  that* 
as  to  all  moneys  received  or  paid  by  him  subsequently  to  the  death  of  the  tes- 
tator, he  was  entitled  to  be  paid  for  any  trouble  taken  by  him  before  the  death 
of  the  testator  in  regard  thereto,  at  the  same  rate  that  any  other  agent  would 
be  entitled  to  be  paid  for  such  trouble,  according  to  the  usual  course  of  mer- 
cantile employment :  and  he  referred  it  to  the  master  to  take  the  account  ac- 
cordingly .[1] 

id)  ViiMT  V.  J«/ery.  16  Tsa.  519.  t  ftoatsR,  479.    [487  itots.) 
[1  ]  Vide  poftf,  p.  G8,  note  of  American  edit. 
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Barveit  v.  CoofeB. 

RoLLB^ — 1837 ;  NuTember  26,  37.    December  3,  6. 

Where  legacies  are  given  opon  trust  to  actfUifiulate  the  interest  and  cfividends,  such  accumulated 

interest  tnd  dividends  will  Hot  frtin  by  «  gift  erer  of  tiie  principal  Mms,  iiiileee  (he  eotirt  It  satis* 

fied,  by  a  rsfereiioe  te  olher  ckkuese  of  tbe  wiU,  thad  the  iotefeat  sad  diridsBds  w«fe  oisilted  i* 

the  gift  over  by  clerical  mislake* 
A  transaction  cannot  be  considered  as  a  family  arrangement«  where  the  doubts  elistlng  as  to  the 

rights  alleged  to  be  compromiaed,  are  not  presented  to  the  mind  of  the  party  interested. 
A  defect  of  parfMs  May  be  cured  at  the  hearing,  by  the  •ndeKakfaig  ef  the  pkfaitiff  to  glte  M 

eftct  te  the  utasoet  rig hte  whibb  the  abenrt  parly  eouU  haf<e  elaiaedk  thoee  ffighte  beuif  a«eb  at 

do  not  adbct  the  rights  ef  defendanta. 

SimuBL  GoMOND,  by  bis  will,  bearing  dale  the  8fch  of  Jone^  1816,  devitcd 
and  bequeatlied  all  bis  freehold  and  leasehold  -estates,  and  all  his  personal  pro* 
perty  to  Cliarles  Gomond  Cooke,  William  Danson,  and  Christopher  North" 
cote,  their  heirs,  executors,  and  adniintstrators*  upon  trust  to  concert  the  santo 
into  money  ;  to  discharge,  out  of  the  proceeds,  his  funeral  and  testamentary 
expenses,  his  debts,  and  Tarious  legacies,  amouming  in  the  whole  to  aboul 
10,548{.,  among  which  were  legacies  of  500/.  to  Elizabeth  Herring,  and  of 
600/.  to  her  children ;  and  to  invest  the  residue  of  the  moneys  on  go«> 
Ternment  or  real  securities.    Out  of  the  dividends  *aiid  interest  of  this   [*35] 
fund  there  was  to  be  paid  to  bis  wife,  Mary  Gomond,  a  dear  annuity  of 
1050/.,  over  and  above  a  sum  of  150/.  a  year,  which  was  secured  to  her  by 
ber  marriage  settlement ;  and  if  tlie  dividends  and  interest  were  not  sufficient 
for  that  purpose,  so  much  of  the  principal,  as  might  be  necessary,  was  to  be 
appropriated,  to  the  satisfaction  of  the  annuity.    Subject  to  this  charge,  the 
testator  gave  his  residuary  estate  unto  and  equally  between  and  amongst  the 
children  of  Charles  Gomond  Cooke,  Richard  Gomond,  and  Elisabeth  Herring, 
tlie  same  to  be  paid  and  assigned  whei^.aad  as  soon  as  the  youngest  of  such 
children  should  have  atuined  the  age  of  twenty-one  years ;  but  tbe  interest 
and  dividends  thereof  were,  in  the  mean  time,  to  be  paid  and  applied  for  their 
respective  use  and  benefit.     He  further  directed,  that,  in  case  any  person, 
claiming  to  be  benefited  under  his  will,  should  contest  or  dispute  its  validity, 
or  otherwise  disturb  bis  executors  in  the  execution  Uiereof.  the  bequest  given 
to  such  person  shall  be  null  and  void,  and  should  sink  into  the  residue :  and 
he  appointed   Charles  Gomond  Cooke,  William  Danson,.  and   Chrislopher 
Northcote,  his  executors. 

The  tesutor  died  in  May,  1819.  Charles  Gomond  Cooke  bad  only  ono 
child,  a  daughter ;  Richard  Gomond  had  four  children  ;  and  Mr».  Herring  had 
six  children.  At  the  institution  of  the  suit  all  the«e  children  had  attained 
lwenty*one. 

Edmund  Gomond,  tbe  father  of  Samuel  Gomond,  had  died  in  1784<  As 
no  will  was  produced,  be  was  supposed  to  have  died  intestate  ;  and  Samuel 
Gomond,  as  his  only  cbiki  and  solo  next  of  kin,  had  obuided  ad minist ration 
to  him,  and  taken  possession  of  all  bis  property.    B«it,  a  short  time  after 
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Samuers  death*  there  was  foand  in  one  of  the  secret  drawers  of  a 
[*36]  bureau,  a  will  of  his  father  ^Edmund  Gomond,  which  bore  date  the 
10th  of  September,  1783. 
By  this  will  the  testator,  after  devising  a  leasehold  house  to  his  son,  with 
limitations  over,  gave  his  brother,  Thomas  Gomond,  a  specific  sum  of  5000/. 
four  per  cent,  consolidated  bank  annuities,  another  specific  sum  of  530(M.  three 
per  cent,  consolidated  bank  annuities,  and  a  sum  of  3000/.  which  he  had  at 
interest  on  a  mortgage  of  the  estate  of  Lord  Clifford,  upon  trust  to  receive  the 
interest  and  dividends  of  these  sums,  and  apply  such  parts  thereof,  as  he  in 
bis  discretion  should  see  fit,  in  the  maintenance  and  education  of  all  or  any  of 
the  children  of  his  son  Samuel  Gomond,  until  they  should  respectively  attain 
the  age  of  twenty-one  years,  or  be  married,  with  such  consent  as  was  therein 
mentioned ;  and,  upon  further  trust,  to  place  out  the  surplus  of  such  interest 
and  dividends  at  interest  on  government  or  freehold  securities,  so  as  to  accu- 
mulate for  the  benefit  of  the  persons  to  whom  the  same  was  thereinafter  be« 
queathed.  He  then  proceeded  to  direct,  that  '^the  said  pnncipal  sums,  and  the 
accumulated  interest  thereof*  should  be  paid  to  such  one  or  more  of  the  children 
of  his  son  Samuel,  as  should  attain  the  age  of  twenty-one  years  or  day  of  mar* 
riage  with  consent,  subject  to  a  power  of  appointment  in  the  father. 

''  Butt"  continued  the  testator,  ''if  there  shall  not  be  any  child  or  children  of 
my  said  son  Samuel,  or,  being  such,  they  shall  all  happen  to  die  without  at- 
taining as  aforesaid,  then  I  give  and  bequeath  the  interest,  dividends,  and  pro* 
duce  of  the  same  principal  sums,  unto  the  said  Thomas  Gomond  for  his  life, 
for  his  own  use  and  benefit,  and  from  and  after  his  decease,  then  in  trust  that 
the  executors  or  administrators  of  the  said  Thomas  Gomond  do  and 
[*37]  shall  pay  the  interest,  dividends,  and  ^profits  of  the  same  principal  sums 
unto  the  said  Mary,  the  daughter  of  the  said  Thomas  Gomond,  for  and 
during  the  term  of  her  natural  life  ;  and  from  and  after  her  decease,  in  trust  to 
pay  and  apply  such  patts  of  the  interest,  dividends,  and  produce  of  the  said 
principal  moneys,  as  he  the  said  Thomas  Gomond,  his  executors  or  admin- 
istrators, shall  see  proper,  in  the  maintenance  and  education  of  all  and  every 
the  children  of  my  said  niece  Mary  Gomond,  until  they  shall  respectively  attain 
their  age  of  twenty^-one  years,  or  be  married  with  such  consent  as  aforesaid, 
and  to  place  out  the  surplus  of  such  interest,  dividends,  and  produce,  as  the 
same  shall  be  received,  at  interest  on  government  or  other  freehold  security, 
for  the  benefit  of  the  persons  to  whom  the  same  is  hereafter  bequeathed,  and 
in  trust  to  pay  the  said  principal  sums^  and  the  unapplied  interest  thereof,  unto 
such  one  or  more  of  the  children  of  ray  said  niece  Mary  Gomond  who  shall 
live  to  attain  the  age  of  twenty-one  years,  or  day  of  marriage  with  such  con- 
sent as  aforesaid,  in  such  parts,  shares,  &c.,  as  she  the  said  Mary  Gomond  by 
any  deed  or  writing,  &c.  shall  appoint ;  and  in  default  of  such  appointment,  &c., 
in  trust  to  pay  and  divide  the  said  principal  sums  onto  and  amongst  all  and 
every  the  child  and  children  of  the  said  Mary  Gomond  who  shall  live  to  attain  the 
age  of  twenty-one  years,  or  day  of  marriage  with  such  consent  as  aforesaid ; 
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ice :  and  if  there  shall  not  be  any  child  or  children  of  my  said  niece  Mary 
Gomond,  or,  being  such,  they  shall  all  happen  to  die  without  attaining  as  afore- 
said, then  in  trust  to  pay  one-fourth  part  of  the  said  principal  numeys  unto  my 
nephew  Charles  Cooke,  his  executors  or  administrators;  and  in  trust  to  pay 
one-fourth  part  of  the  said  principal  moneys  unto  my  nephew  Richard  Gomond, 
his  executors  and  administrators ;  and  in  trust  to  pay  one  other  fourth  part 
of  the  said  principal  moneys  unto  my  brother  Walter  Gomond,  his 
^executors  or  administrators ;  and  in  trust  to  pay  the  remaining  foorth  [*d8j 
part  of  the  said  principal  moneys  unto  my  sister  Mrs.  Elizabeth  Row- 
ley, her  executors  or  administrators :  and  it  is  my  wilU  intent,  and  meaning,  that 
so  much  money  as  shall  have  been  allowed  by  the  said  Thomas  Gomond,  his 
executors  or  administrators,  towards  the  maintenance  and  education  of  any  of 
the  children  of  my  said  son  and  my  said  niece  Mary  respectively,  more  than 
shall  have  been  advanced  towards  the  maintenance  and  education  of  the  others 
of  such  children,  shall  be  deducted  and  allowed  out  of  the  parts  of  such  chil- 
dren respectively  in  the  same  trust  moneys,  when  the  same  shall  become  pay- 
able, so  that  all  their  shares  in  the  said  trust  moneys  may  be  thereby  made 
equal.** 

The  lesutor  further  gave  the  sum  of  200/.  upon  trust  to  pay  the  dividends  to 
his  son  Samuel  during  his  life,  and,  after  his  decease,  to  pay  the  principal,  with 
the  accumulated  interest,  to  such  of  Samuel's  children  as  attained  twenty^one 
or  married  with  consent ;  and  if  there  were  no  such  children,  to  pay  one* 
fourth  of  the  principal  moneys  to  Charles  Cooke ;  another  fourth  part,  to 
Richard  Gomond  ;  another  fourth  part,  to  Walter  Gomond  ;  and  the  remaining 
one-fourth,  to  Elizabeth  Rowley.  He  likewise  gave  Elizabeth  Rowley  the  in- 
terest of  200/.  during  her  life.  The  residue  of  his  property  he  bequeathed  to 
his  son  Samuel  Gomond,  and  appointed  him  his  executor. 

Thomas  Gomond,  Charles  Cooke,  Walter  Gomond,  Richard  Gomond,  and 
Elizabeth  Rowley  all  survived  Edmund  Gomond,  and  all  died  in  th  elifetime 
of  Samuel  Gomond. 

Samuel   Gomond   had  intermarried,   after  his  father's  death,   with  his 
cousin   Mary  Gomond,  the  daughter  of  Thomas;  but  there  never 
was  any  issue  of  the  marriage.    *She  survived  him ;  and,  in  18 1§,    [*d9] 
was  about  fifty-six  yeais*  of  age.    Her  father,  Thomas  Gomond,  had 
died  in  1794. 

At  Samuel's  death  the  rights  of  Charles  Cooke  under  the  will  of  Edmund 
Gomond  were  vested  in  his  son  and  personal  representative,  the  defendant  C. 
G.  Cooke :  those  of  Richaid  Gomond,  in  his  personal  representative  Susannah 
Gomond  ;  and  those  of  Walter  Gomond  and  Elisabeth  Rowley,  in  Ann  Row 
ley,  who  was  the  personal  representative  of  both.  Subject  to  Mary  Go- 
mond's  life  interest,  and  the  contingent  limitations  to  her  children,  these 
three  persons,  in  the  events  which  bad  happened,  were  entitled  to  the  benefit 
of  the  bequest  contained  in  the   ultimate  disposition  of  the  specific  sums 
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of  slock  and  of  the  mortgage  debt :  and  ibey  were  further  eotitled  to  the 
legacy  of  2000/. 

Upon  ihe  discovery  of  the  will  of  Edmund  Gomood,  C.  G.  Cooke  procur* 
ed  the  letters  ef  administration  of  Edmund's  estate*  which  had  been  granted 
to  Samuel,  to  be  re-called  ;  and  he  himself  took  out  administration  to  Edmund, 
with  the  will  annexed. 

It  was  now  necessary  to  ascertain  what  was  amount  of  the  claim  of  Ed-' 
lyiund's  esUie  against  Samuers  estate ;  and  that  wouU  depend  principally  on  the 
question,  whether  (sapposing  Edmund  to  have  been  possessed,  at  the  time  of  hia 
death,  of  the  sums  of  stock  and  the  mortgage  dehi  which  he  bequeathed)  the  ul- 
timate gift  overpassed  only  those  sunw  of  stock  and  that  debt,  or  the  stock  and 
debt,  with  all  the  accumulations  of  interest  during  the  life  of  Samuel.  In  Octo« 
ber,  1619,  Mr.  Bell  was  conaulied  on  behalf  of  the  executors.   His  opinion  was, 

that  the  executors  of  Samuel  could  not  act  with  safety ,-except  under  the 
[^iO]   direction  of  the  court ;  that  only  *the  principal  of  the   5000/.  4  per 

cent,  stock,  5300/.  8  per  eeot.  stock,  and  the  3000/.  passed  by  the  gift 
over ;  and  that  the  accumulations  of  interest  on  them,  being,  in  the  events 
which  had  happened^  undisposed  of  during  the  life  of  Samuel  went  to  Sam« 
uel  as  the  residuary  legatee.  In  the  following  January,  Mr-  Cooke  obtained 
from  another  professional  gentleman  a  similar  opinion  with  respect  to  the  con* 
struction  of  Edmund's  will.  C.  G.  Cooke,  however,  as  representative  of 
Edmund,  claimed  against  himself  and  his  two  co-executors,  as  representatives 
of  Samuel,  the  sum  of  42,003/.  \&s. ;  being,  according  to  his  calculation,  the 
amount  of  the  two  sums  of  stock  and  tbe  mortgage  debt,  with  all  the  accumu* 
lations  of  interest  and  dividends  from  1764.  The  assets  of  Samuel,  exclu- 
sive of  a  small  freehold  estate,  amounted  to  about  52,000/. ;  andt  after  satis- 
fying the  demand  of  tbe  42,003/.  14^.,  and  the  legacy  of  2000/.  given  by  the 
will  of  Edmund,  there  did  act  remain  a  fund  sufficient  to  answer  Samuel's 
debts,  funeral  and  testamentary  expenses,  and  pecuniary  legacies.  The  coo- 
sequence  was,  that,  if  the  claim  of  Edmund's  administrator  could  be  sustain- 
ed to  its  full  amount,  the  residuary  legatees  of  Samuel  would  derive  no  benefit 
from  their  testator'*6  bounty. 

To  noake  an  immediate  provision  for  Mrs.  Herring  and  ber  family,  as  some 
compensation  for  what  they  had  thus  lost,  and  in  ordiffr,  aa  was  alleged,  to  pre« 
vent  litigation  and  family  disputes,  an  arrangement  was  entered  into  in  No- 
vember, 1819,  between  Ann  Rowley,  Mary  Gomond  the  widow,  Susannah 
Gomood,  and  Charles  Gomogd  Cooke,  with  tbe  assent  of  Elisabeth  Herring, 
and  sueh  of  her  children  aa  were  then  of  age.  The  outline  of  this  agreement 
was,  that  Mary  Gomond  should  give  up  ail  her  claims  against  tbe  assets  of 

Edmund  Gomond  and  Samuel  Gromond,  on  having  the  annuity  of 
[Hi]    1050/.  secured  to  ber,  and  ^receiving  the  annuity  of  150/.,  to  whicb 

sbe  was  entitled  by  her  marriage  settlemeDt ;  that  Aon  Rowley  shotjtld 
iflEMMdiately  receive  one  moiety  of  the  said  sum  of  42>003/.  15^.,  after  de- 
ducting her  share  of  the  expenses  and  legacy  duties,  and  should  immediately 
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tranfffer  the  sum  of  10,000/.  4  per  cent,  annuities  to  traatees  upon  trust  for 
the  said  Elizabeth  Herring  and  her  family  upon  certain  terms;  and  that 
Charles  Gomond  Cooke  and  Susannah  Gomond  should,  ontof  their  propor- 
tions of  the  42,003/.  15^.,  satisfy  all  the  pecuniary  legacies  of  Samuel 
Gomond,  and  pay  the  annuity  of  1050/.  to  his  widow. 

Accordingly  an  indenture  was  executed,  which  was  dated  the  I4th  Decem- 
ber, 1819,  and  was  made  between  Ann  Rowley  of  the  first  part;  William 
Milton,  Philip  Ferdinand  Christin,  and  Robert  Moser,  of  the  second  part ;  and 
Elizabeth  Herring  of  the  third  part.  It  stated  that  Edmund  Gomond  by  his 
will  bequeathed  certain  specified  stocks  and  moneys  due  upon  mortgage,  upon 
trusts,  by  virtue  whereof  and  of  a  release  from  his  widow  Mary  Gomond,  she 
Ann  Rowley  was  entitled  to  two  equal  fourth  parts  of  the  said  stocks  and  mo- 
neys, and  of  the  accumulated  interest  thereof ;  that  C.  6.  Cooke,  as  adminis- 
trator of  Edmund  Gomond,  had  caused  an  account  to  be  stated  of  the  demand 
which  he  had  upon  the  estate  of  Samuel  Gomond  in  respect  of  the  said  stocks 
and  moneys  specifically  bequeathed,  and  of  the  dividends  and  interest  received 
thereon,  together  with  interest  for  the  sums  received  up  to  the  decease  of 
Samuel  Gomond,  and  that  the  sum  of  42,003/.  \5s.  was  the  total  amount  of 
such  demand  ;  that,  after  payment  of  that  sum  and  of  the  other  ttie  debts  and 
funeral  and  testamentary  expenses  of  Samuel  Gomond,  the  whole  of  bis  es^ 
tate  and  efiecls  was  not  sufficient  to  pay  the  pecuniary  legacies  be^ 
queathed  by  him  ;  and  that,  by  reason  of  such  claims  *as  aforesaid  to  [*42] 
the  accumulated  sum  of  42,003/.  15i.,  the  children  of  Elizabeth  Her- 
ring would,  as  appeared  by  the  recitals  thereinbefore  contained,  be  deprived 
of  the  benefit  intended  for  them  by  the  will  of  Samuel  Gomond  :  in  considera- 
tion whereof  Ann  Rowley,  as  being  absolutely  entitled  to  two  equal  fourth 
parts  of  the  accumulated  sum  of  42,003/.  155.»  was  desirous  to  make  a  pro- 
vision for  them  and  their  mother  Elizabeth  Herring,  by  transferring  the  sum 
of  10,000/.  4  per  cent,  consolidated  bank  annuities  into  the  names  of  trustees. 
After  these  recitals,  the  deed  proceeded  to  declare  that  Milton,  Christin,  and 
Moser  should  stand  possessed  of  the  10,000/.  4  per  cent,  bank  annuities, 
which  Elizabeth  Rowley  had  transferred  into  their  names,  upon  trust  to  pay 
an  annuity  of  100/.  to  Elizabeth  Herring  during  her  life  ;  and  subject  thereto* 
upon  trust,  as  to  one  equal  sixth  part,  for  each  of  her  six  daughters,  who  were 
to  receive  the  dividends  to  their  separate  use  during  their  respective  lives ; 
with  remainder,  on  the  decease  of  each  of  them,  as  to  her  share,  for  the  bene- 
fit of  her  children.  The  deed  contained  also  a  declaration,  that  the  provision, 
thereby  made  for  Elizabeth  Herring  and  her  issue  was  intended  to  be  and 
should  be  accepted  by  them  in  full  satisfaction  of  all  claims  and  demands, 
which  they  or  any  of  them  had  or  might  at  any  time  have  upon  any  person 
under  or  by  virtue  of  the  will  of  Samuel  Gomond ;  for  which  end  it  was 
agreed,  that,  if  Elizabeth  Herring,  or  any  of  her  six  children,  or  their  respec- 
tive executors,  administrators,  or  any  husband  with  whom  any  of  them  might 
intermarry,  should  neglect  or  refuse,  for  the  space  of  three  calendar  months 
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after  the  same  should  have  been  tendered  to  them  respectively,  to  execute  a 
deed  or  deeds  for  releasing  or  extinguishing  all  such  claims  and  demands  as 
aforesaid,  or  should  in  the  mean  time  attempt  to  enforce  any  such  claim 
[*4d]  or  demands,  the  provisions  ^thereby  made  for  every  such  person,  who, 
or  whose  executors,  administrators,  or  assigns,  should  so  neglect  or  re- 
fuse, or  so  attempt  to  enforce  such  claims  or  demands  as  aforesaid,  and  also 
tho  provision  thereby  made  for  the  child  or  children  of  such  person  (being  a 
daughter  of  Elizabeth  Herring,)  should  be  absolutely  forfeited,  and  should  be 
held  in  trust  for  Ann  Rowley,  her  executors,  administrators,  or  assigns. 

At  the  same  time  a  deed  of  release  was  prepared,  bearing  date  on  the  I4ih 
of  December,  J  819,  and  made  between  Mrs.  Herring  and  her  six  daughters, 
of  the  first  part,  Ann  Rowley,  of  the  second  part,  and  the  executors  of  Samuel 
Gomond,  of  the  third  part.  After  mentioning  the  substance  of  Samuel  Go- 
mond's  will,  and  the  discovery  of  his  father*s  will,  it  stated  that  Charles  Go- 
mond Cooke,  as  administrator  of  his  father,  had  caused  an  account  to  be 
stated  of  the  demand  which  he  had  upon  the  estate  of  Samuel  Gomond  in 
respect  of  divers  stocks  and  moneys  specifically  bequeathed  in  trust  by  the  will 
of  Edmund  Gomond,  and  of  the  interest  and  dividends  received  thereon, 
together  with  interest  on  the  sums  so  received  up  to  the  2d  day  of  November, 
1819,  and  that  the  sum  of  42,003/.  15^.  was  found  to  be  the  total  amount  of 
such  demand ;  that,  after  payment  of  such  demand,  and  the  other  debts,  and 
funeral  and  testamentary  expenses  of  Samuel  Gomond,  the  whole  of  his  estate 
was  not  suflScient  to  pay  the  pecuniary  legacies  which  he  had  bequeathed  ; 
that  Elizabeth  Herrring  and  her  children  had  agreed  to  accept  the  provision 
made  for  them  by  the  before  mentioned  indenture  of  the  14th  of  December, 
1819,  in  satisfaction  of  all  their  claims  upon  the  residuary  estate  of  Samuel 
Gomond ;  and  that  his  executors  had  consented  to  pay  the  legacy  of  5002. 
bequeathed  to  Mrs.  Herring,  and  the  legacy  of  600/.  bequeathed  to  her 
(*44]  children  :  and  it  was  thereby  ^witnessed,  that,  in  consideration  of  that 
provision,  and  of  the  payment  of  the  two  legacies,  Mrs.  Herring  and 
her  six  daughters  released  Charles  Gomond  Cooke,  })anson,  and  Northcote, 
from  all  claims  or  demands  on  the  estate  of  Samuel  Gomond  under  Samucrs 
will. 

This  deed  was  executed,  at  or  about  the  time  when  it  bore  dale,  by  Mrs. 
Herring  and  three  of  her  daughters,  who  were  then  of  age.  Charlotte,  another 
of  the  daughters,  attained  her  full  age  in  March,  1820.  She  executed  the 
release  on  the  28lh  of  April  following  ;  and  some  time  afterwards  intermarried 
with  the  plaintiff  Harvey.  It  was  executed  by  the  other  two  daughters  in 
June,  1822,  and  April,  1^23. 

In  May,  1820,  Mary  Gomond,  the  widow  of  Samuel,  died. 

The  legacies  of  500/.  and  600/.,  and  the  dividends  of  the  10,000/.,  had  been 
duly  paid  to  Mrs.  Herring  and  her  daughters  ;  and,  till  June,  1823,  no  com- 
plaint was  made  of  the  arrangement  which  had  been  entered  into,  nor  was  any 
claim  preferred  against  Mr.  Cooke  and  hit  co-executon. 
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The  present  bill  wat  filed  by  Harvey  and  bis  wife  Charlotte.  It  alleged 
thati  wben  she  executed  the  release,  she  was  ignorant  of  her  rights  under  the 
will  of  Samuel  Gomond,  not  having  read  either  that  will  or  the  will  of  Edmund, 
and  not  having  been  informed  of  the  opinion  given  by  Mr.  Bell ;  that  she  had 
not  had  the  assistance  of  any  professional  adviser ;  that  no  accounts  of  the 
trust  property  had  ever  been  rendered  to  ber ;  that  the  instrument  had  not 
been  read  over  or  explained  to  her;  and  that  she  executed  it  under  the  influ- 
ence of  representations,  that  it  was  for  her  advantage  to  do  so.  The 
prayer  was,  that  the  will  of  *Samuel  Gomond  might  be  established  ;  [*45] 
that  the  accounts  of  bis  estate  might  be  taken ;  and  that  the  release 
might  be  declared  fraudulent. 

Charles  Gomond  Cooke  and  his  two  co-executors,  by  their  answers,  insisted 
on  the  deeds  of  December,  1819,  as  a  valid  family  arrangement  which  had 
been  carried  into  execution.  They  stated  that  Edmund  Gomond,  at  the  date 
of  his  will,  and  at  the  time  of  his  death,  was  possessed,  not  of  5000/.  4  per 
cent,  stock,  and  5300/.  3  per  cent  stock,  but  of  5300/.  4  per  cent,  stock,  and 
5000/.  3  per  cent,  slock;  that  the  account,  by  which  it  appraied  that  42,003/. 
15i.,  was  due  from  the  estate  of  Samuel  Gomond  to  that  of  Edmund  in  re- 
spect of  the  three  specific  bequests,  had  been  computed  by  adding  to  the  prin- 
cipal of  the  legacies  the  dividends  of  the  stock  and  interest  on  the  mortgage  at 
4  per  cent.,  together  with  interest  at  4  per  cent,  on  the  dividends  and  interest, 
from  the  times  at  which  such  interest  and  dividends  became  due  ;  but  that, 
upon  making  the  calculations  over  again  for  the  purpose  of  preparing  the  an- 
swer, it  appeared  that  the  amount  of  the  claim,  computed  according  to  that 
principle,  ought  to  have  been  only  41,961/.  35.  Id.  i  that  the  sums  of  42,003/. 
155.  and  2000/.  had  been  claimed  by  Charles  Gomond  Cooke  against  the  es- 
tate of  Samuel,  and,  being  allowed  by  his  co-executors,  had  been  paid  out  of 
Samuel's  assets ;  and  that,  after  satisfaction  of  that  demand,  the  real  and  per- 
sonal estate  of  Samuel  were  insufficient  for  the  payment  of  bis  debts,  funeral 
and  testamentary  expenses,  and  pecuniary  legacies,  by  upwards  of  2000/. 
Mr.  Cooke  further  stated  his  belief,  that,  either  on  the  morning  of 'the  28th  of 
April,  1820,  or  on  the  day  before,  be  fully  explained  the  release  to  the  plaintiff 
Charlotte;  but  be  and  his  co-executors  admitted  that  no  accounts  of  the  trust 
property  had  ever  been  rendered  to  her,  **  because  she  never  required 
any  ^account,  being  well  aware  that  the  estate  of  Samuel  Gomond  [*46] 
was  insufficient  for  the  payment  of  bis  debts,  funeral  and  testamentary 
expenses,  and  pecuniary  legacies.*^ 

It  appeared  from  the  evidence  of  Mr.  Rogers,  the  solicitor  of  the  executors, 
that,  on  the  28th  of  April,  about  the  middle  of  the  day,  Mr.  Cooke  took  the 
plaintiff  Charlotte,  who  was  his  niece,  to  the  office  of  Mr.  Rogers  in  Bristol, 
and,  producing  the  release,  stated  that  he  bad  brought  her  there  for  the  purpose 
of  having  the  instrument  executed  by  her  and  her  execution  attested  by  Mr. 
Rogers.  The  latter  inquired,  whether  she  was  aware  of  the  nature  and  con- 
tenti  of  the  instrument,  or  bad  consulted  with  any  friend  as  to  the  propriety 
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of  executing  it.  She  replied  in  the  negative.  Mr.  Rogers  told  her,  that  she 
had  better  take  some  advice,  before  she  executed  the  instrument ;  and  she  and 
her  uucle  went  away  with  the  instrument  not  executed. 

Mr.  Webb,  a  certificated  conveyancer  practicing  in  Bristol,  who  was  exam  - 
ined  on  behalf  of  the  defendants,  stated,  that,  on  the  afternoon  of  the  same 
28ih  of  April,  he  was  sent  for  to  the  house  of  Northcote  to  witness  the  execu- 
tion of  the  release,  which  was  there  put  into  his  hands  either  by  Northcote  or 
by  Cooke.  Having  been  introduced  to  the  plaintiff  Charlotte,  he  asked  her 
whether  she  had  read  the  deed.  She  answered  that  she  had  been  informed 
what  it  was  ;  and,  upon  his  asking  her  whether  she  knew  the  contents  and 
meaning  of  it,  she  said  she  did.  Mr.  Webb  then  urged  her  to  have  the  deed 
read  over,  and  offered  to  explain  it  to  her,  if  there  should  be  occasion  ;  she 
replied  that  there  was  no  occasion  for  it.  He  then  said  that  he  should  read  it 
over,  and  that  it  would  be  no  additional  trouble  for  him  to  read  it  out ; 
[M7]  but  she  said  there  was  no  occasion  to  *read  it  out.  Mr.  Webb  then, 
for  his  own  satisfaction,  read  the  deed  or  writing,  and  afterwards  gave 
her  a  pen  for  the  purpose  of  signing  it ;  and  before  she  affixed  her  signature, 
she  remarked  that  her  mother  and  sisters  had  already  signed  it.  After  she 
had  executed  it,  she  observed  that  she  was  very  happy  that  so  good  an  ar- 
rangement had  been  made  for  the  family,  as  it  would  save  much  trouble  in 
going  to  law. 

At  the  hearing  of  the  cause,  there  was  some  discussion  as  to  whether  the 
mortgage  for  3000/.  was  subsisting  at  the  time  of  Edmund's  death,  and  whether 
he  left  assets  sufficient  for  the  payment  of  the  legacy  of  2000Z.  But  the  two 
principal  questions  were  the  following : — 

I.  Whether  the  ultimate  bequest  of  the  three  specific  legacies  in  the  will  of 
Edmund  passed  only  the  principal  of  the  legacies,  or  passed,  along  with  the 
principal,  all  the  accumulations  of  interest  and  dividends,  till  the  period  of 
Samuel's  death. 

n.  Whether  the  rights  of  Mrs.  Harvey  were  bound  by  the  release. 

Mr.  Sugden  and  Mr.  Wakefield^  for  the  plaintiffs,  contended,  on  the  first 
point,  that  t)ie  bequest  over,  on  failure  of  children  of  Mary  Gomond,  passed 
only  the  principal  of  the  three  legacies.  The  bequest  over,  they  argued,  pur- 
ported to  give  to  each  of  the  persons  there  named  '^  one-fourth  part  of  the  said 
principal  moneys  ;"  a  form  of  expression,  which  occurred  four  successive  times. 
Throughout  the  whole  of  the  preceding  bequests,  the  principal  sums  and  prin- 
cipal moneys  were  carefully  distinguished  from  the  accumulated  interest  and 
the  unapplied  interest.  The  first  trust,  as  to  these  bequests,  was  to  pay 
L*48]  the  principal  sums  and  the  accumulated  interest  to  *the  children  of 
Samuel ;  and  as  there  was  no  child  of  Samuel,  the  dividends  ought  to 
have  accumulated  during  his  life.  The  next  trust  was,  if  there  were  no  chil- 
dren of  Samuel  who  attained  a  certain  age,  to  pay  the  interest  of  the  principal 
sums  to  Thomas  Gomond ;  but  this  was  a  trust  which  could  not  take  effect 
during  the  life  of  Samuel,  and  as  Thomas  died  in  Samuers  lifetime,  it  had  no 
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effect  at  ail.  After  the  decease  of  Thomas  Gomond,  Mary  Gomond  waa  to 
enjoy  the  benefit  of  the  three  bequests ;  but  she,  like  her  father,  was  to  hare 
the  interest  only  of  the  ''  principal  sums  ;"  and  her  title  to  the  enjoyment  could 
not  commence  till  it  was  ascertained  by  the  death  of  Samuel,  that  there  could 
be  no  children  of  his  to  take  under  the  prior  gift.  The  bequest  to  her  children, 
after  her  death,  had  failed.  In  the  e? ents  which  had  happened,  therefore,  there 
was  no  disposition  of  the  interest  and  di? idends  of  these  three  legacies  during 
the  life  of  Samuel ;  and,  he  being  residuary  legatee,  his  estate  was  entitled  to 
that  interest  and  those  dif  idends.  Wyndham  v.  Wyndham,{a)  Shaw  v.  Ctin- 
liffe.{b) 

If  Edmund  were  considered  to  ha?e  died  intestate  with  respect  to  the  inter- 
mediate produce  of  the  fund,  the  result  would  be  the  same ;  inasmuch  as 
Samuel  was  the  sole  next  of  kin  of  his  father.  The  only  demand,  therefore, 
which  the  estate  of  Edmund  could  have  against  the  estate  of  Samuel  at  the 
death  of  the  latter,  consisted  of  the  amount  of  the  two  sums  of  stock,  and  of  the 
30001.  and  the  2000/. 

Even  if  it  were  supposed,  that  Thomas  Gomond  and  Mary  Gomond 
successirely  were  to  enjoy  the  interest  *and  dividends  of  the  three  lega-  [*49] 
cies  from  the  death  of  the  testator,  until  Samuel  had  a  son  born,  (a  con- 
struction which  would  not  be  consonant  either  to  authority  or  to  the  language 
of  the  will,)  still  the  result  would  be,  that,  from  1794  to  1819,  Samuel  Gomond, 
was  in  the  receipt  of  dividends  and  interest  which  belonged  to  his  wife.  He 
was  entitled  to  receive  these  dividends  by  virtue  of  his  marital  rights ;  and  no 
charge  cotild  be  made  against  his  estate  in  respect  of  them. 

It  was  not  very  important  to  consider  the  bequest  to  the  children  of  Mary 
Gomond,  except  in  so  fdr  as  it  might  be  supposed  to  assist  the  construction  of 
the  other  clauses  of  the  will.  The  testator  did*  not  seem  to  have  intended  that 
the  accumulations  of  the  interest  and  dividends  should  take  place  during 
the  life  of  Samuel,  except  for  the  benefit  of  Samuel's  children  :  the  whole 
that  the  children  of  Mary  Gomond  were  to  take,  consisted  of  the  principal 
sums,  and  such  portions  of  the  surplus  interest  and  dividends,  accrued  due 
from  the  time  when  the  interest  and  dividends  became  applicable  to  their 
maintenance,  as  their  mother  should  appoint ;  and  if  she  made  no  appoint- 
ment, they  were  to  take  only  the  principal  of  the  legacies.  But  even  if  it 
should  be  held,  that  the  children  of  Mary  Gomond  were,  in  the  event  of 
their  becoming  entitled,  to  take  both  the  principal  and  the  accumulated  inte- 
rest of  the  three  legacies,  it  was  clear  that  such  a  construction  could  be 
adopted  only  on  the  ground  of  a  presumption  in  their  favor  arising  upon  the 
previous  dispositions  contained  in  the  will,  No  such  presumption  existed  in 
favor  of  the  objects  of  the  ultimate  bequest  over;  and  they  could  take 
nothing  beyond  what  was  expressly  given  to  them. 

Mr.  Hornet  Mr.  Preston,  and  Mr.  Duckworth^  for  the  defendant  Cooke  : — 

(•)  3  Bra.  C.  C.  m  (»)  4  Bra.  C.  C.  141. 
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[*60]     *Tbe  interest  and  dividends  of  each  legacy  are  directed  to  be  accumu- 
lated for  the  benefit  of  the  persona  to  whom  the  same  are  there* 
inafter  bequeathed.    The  accumulations  would,  probably  in  any  event,  and 
certainly  in  some  events,  continue  during  the  life  of    Samuel  Gomond  :  it 
is,  therefore,  contrary  to  every  rule  of  rational  construction  to  suppose  that 
these  accumulations  were  meant  to  be  bequeathed  to   him ;  and  to  regard 
them  as  not  disposed  of  would  be  in  direct  opposition  to  the  language  of 
the  testator.     After  tbe  decease  of  Mary  Gomond,  the  principal  sums,  and 
the  unapplied  interest, — that  is,  the  accumulations  of  interest, — were  to  go 
to  her  children  in  such  shares  as  she  should  appoint :  and,  when  the  tes- 
tator goes  on  to  direct  that,  in  default  of  appointment,   the  trustees  shall 
divide  *'  the  said  principal  suras'^  amongst  all   her  children  who  should  live 
to  attain  the  specified  age,  be  must,  by  the  **  said  principal  sums,**  mean  the 
fund  over  which  her  power  of  appointment  extended  ;  that  is,  the  original 
capital  of  the  legacies,  with  all  tbe  subsequent  accumulations,  which  by  in- 
vestment, had  been  converted  into  principal.     Then,  when  he  proceeds   in 
the  next  clause,  in  the  event  of  there  being  no  children  of  Mary  Gomond 
who  should  be  entitled,  to  give  *'  the  said  principal  moneys'*  to  certain  othe  r 
persons  he  must  mean  to  dispose  of  all  that  the  children  of  Mary  Gomond 
would  have  taken — that  is,  of  the  original  legacies,  with  the  accumulations  of 
interest. 
Mr.  Knightf  for  Aan  Rowley,  adopted  the  same  line  of  argument. 
The  Master  of  thb  Rolls,  in  the  course  of  the  argument,  stated,  that 
he  had  a  clear  opinion  on  the  construction  of  the  will  of  Edmund  Gomond^ 
and  that  tliere  was  nothing  in  that  will  to  subject  the  estate  of  Sam- 
[*51]      uel  *Gomond   to  payment  of  interest  on  the  two  legacies  of  stock 
and  the  legacy  of  the  €000/.  due  on  mortgage.     His  Honor  was  of 
opinion  that  Mary   Gomond*s  children,  if  she    had  .had    children  and  had 
made  no  appointment,  would  have  taken  not  only  the  principal  of  these  lega- 
cies, but  also  the  accumulated   interest,  although,  in  the  gift  to  them,  the 
expression  ''  principal  sums'*  was  alone  used.     But  he  came  to  that  conclusion, 
— not  because  he  thought  that  the  testator  meant  under  the  words  "  princi- 
pal sumb*'  to  include  the  accumulated  interest,  or  that   those  words  passed 
the  accumulated  interest, — but,  because,  upon  reference  to  other  parts  of  the 
will,  it  appeared  that  the  terms  '*  accumulated  interest"  were  to  be  considered 
as  omitted  in  that  clause  merely  by  clerical  mistake,  and,  consequently,  that 
they  were  to  be  supplied   by  reference  to  the  other  parts  of  the  will.     His 
Honor  was  of  opinion,  that  there  was  no  reference  to  other  parts  of  the  will, 
which  could  authorize  the  court  to  supply  the  words  "  accumulated   interest," 
in  the  gift  over  to  the  four  persons  who  took  the  principal  moneys  in   default 
of  Mary  Gomond's  children  ;  and  consequently,  he  could  not  supply  the  words 
there.    There  being  nothing  to  which  on  legal  principlefi  a  court  could  refer, 
in  order  to  introduce  such  terms  into  the  gift  over,  those,  who  took  under  the 
gift  over»  were  entitled  to  the  principal  sums  only,  and  not  to  the  interest. 
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In  the  events  which  had  happened,  Samnel  Gomond,  as  residuary  legatee, 
would  take  the  interest  upon  those  sums  accumulated  during  his  life ; 
and  his  estate,  therefore,  could  not  be  charged  with  interest  on  the  three 
legacies. 


On  the  second  point,  which  related  to  the  validity  of  the  release,  it 
was  argued  on  behalf  of  the  plaintiffs^  that  having  regard  to 
the  true  construction  of  the  *will  of  Edmund  Gomond,  the  transac-  [^52] 
tion  was,  in  the  view  of  a  court  of  equity,  grossly  fraudulent ;  for  it 
proceeded  on  a  representation  that  Cooke,  as  administrator  of  Edmund, 
had  a  claim  on  the  estate  of  Samuel  to  the  amount  of  42,000{.,  when,  in 
truth,  the  utmost  extent  of  his  demand  could  not  have  exceeded  ten  or  twelve 
thousand  pounds.  Even  if  Edmund's  will  were  to  receive  the  construction  for 
which  Mr.  Cooke  contended,  still  the  claim,  which  he  had  made  against 
Samuel's  estate,  could  not  be  sustained.  He  admitted,  that  the  sum,  which 
had  been  allowed  him,  exceeded  the  whole  of  what  could  be  claimed  accord- 
ing to  his  own  mode  of  estimating  the  demand  :  and  that  mode  was,  by 
charging  compound  interest  upon  interest  and  dividends,  from  the  moment 
when  such  interest  and  dividends  would  have  become  payable,  without  the 
least  reference  to  the  time,  when,  according  to  the  usual  course  of  trans- 
actions, they  would  have  been  actually  received. 

Independently  of  the  taint  communicated  to  the  whole  transaction  by  setting  up 
this  ficlitiousdemand  of  42,000/.,  the  proceeding  was  in  every  step  irreconcilable 
with  the  acknowledged  principles  of  a  court  of  equity.  It  was  the  duty  of 
Cooke,  as  executor  of  Samuel  Gomond,  to  have  protected  his  testator's  estate, 
and  the  rights  of  the  residuary  legatees  under  the  will :  in  assuming  the 
character  of  administrator  of  Edmund,  he  undertook  to  discharge  incompatible 
duties ;  and,  as  might  have  been  expected,  the  duty,  which  was  opposed  to 
his  interest  was  forgotten  in  the  supposed  duty  with  which  his  interest 
coincided.  The  plaintiff,  when  she  was  called  upon  to  execute  the  release, 
had  recently  attained  her  full  age :  no  information  was  communicated  to  her 
with  respect  to  her  rights,  except  what  was  contained  in  the  delusive 
representation,  tliat  there  •were  no  assets  to  satisfy  any  claim  which  [*63] 
she  might  have  under  the  will  of  Samuel  Gomond :  the  opinion  of 
Mr.  Bell,  which  would  have  shown  that  such  a  representation  was  inaccurate 
was  not  communicated  to  her:  no  account  was  ever  laid  before  her  of  the 
assets  of  Samuel  Gomond  :  she  had  no  professional  assistance  ;  she  acted  under 
the  influence  of  her  uncle,  whose  interest  was  adverse  to  hers ';  and  even  her 
mother  was,  in  substance,  bribed  to  co-operate  in  bartering  away  the  rights  of 
her  children,  by  having  secured  to  her  an  annuity  of  100/.  a  year,  to  which 
she  could  have  no  claim  under  Samuel's  will. 

The  defendants  affect  to  treat  the  transaction  as  a  family  arrangement. 
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But  in  family  arrangemenU,  says  Lord  Eldon,(a)  **  there  must  not  only  be 
good  faith  and  honest  intention,  but  full  disclosure  ;  and  without  full  disclo- 
sure, honest  intention  is  not  sufficient."  Here  there  was  neither  good  faith, 
nor  honest  intention,  nor  full  disclosure. 

On  behalf  of  the  principal  defendants  it  was  argued,  that  the  plaintiff 
Charlotte  had  executed  the  release  deliberately  and  with  full  knowledge  of 
her  rights ;  considering  it  to  be  for  the  advantage  of  herself  and  her  family, 
to  secure  a  certain  benefit  instead  of  incurring  the  hazards  of  litigation.  The 
construction  of  the  will  of  Edmund  Gomond  was  at  least  a  matter  of  reasona- 
ble doubt :  and  a  family  arrangement  was  not  the  less  binding,  because  to  some 
of  the  parties  it  did  not  give  all  that  a  successful  adverse  assertion  of  the  claims 
might  have  procured  them.  No  fact,  which  could  affect  the  rights  of  the 
plaintiff,  was  concealed  from  her :  the  opinion  of  Mr.  Bell  was  not  a 
[*5i]  fact,  which  could  either  ^increase  or  lessen  those  rights.  Not  only 
was  the  release  executed  deliberately  and  with  full  means  of  informa- 
tion; she  and  her  husband  affirmed  it  repeatedly  by  receiving  their  portion  of  the 
surplus  dividends  of  the  10,000Z.  4  per  cent,  stock.  No  claim,  incompatible 
with  the  arrangement  of  December,  1819,  was  advanced  by  her,  till  the  death 
of  Mary  Gomond  had  made  a  great  addition  to  the  value  of  the  interests  of 
the  residuary  legatees  of  Samuel  Gomond.  In  December,  1819,  the  proba- 
bility was,  that  Mary  Gomond  would  live  many  years ;  and  her  annuity  would 
have  gone  far  to  exhaust  the  utmost  residue  of  Samuel  Gomond's  estate. 
Mary  Gomond  died  ;  and  then  for  the  first  time  the  plaintiffs  impeached  an 
arrangement,  to  which,  had  the  testator's  widow  still  been  alive,  they  would 
probably  have  been  glad  to  adhere. 

The  following  cases  were  cited ;  Hotctdcis  v.  Dickson,(b)  Davis  v.  Up' 
hilly{c)  Gordon  v.  Gordon^{d)  Stockley  v.  SlockleyXe)  Stapilton  v.  Stapih 
ton^ig)  Cann  v.  Cann,{h)  Pullen  v.  Ready^{i)  Cory  v.  Cory^ilk)  Lansdown  v. 
Lansdown,(l)  Bingham  v.  Bingham,(m)  Dunnage  v.  Whiie,{n) 


In  the  course  of  the  argument,  the  court  stated  that  a  difficulty  arose  from 
the  circumstance  of  the  trustees  under  the  settlement  of  10,000/.  stock  not 
being  parties  to  the  suit ;  because  the  future  children  of  Mr.  and  Mrs.  Harvey 

had  an  interest  under  that  settlement*  which  would  be  lost,  if  the 
[*55]    release  were  set  aside,  and  *the  plaintiffs  were  to  take  only  under 

the  will  of  Samuel.  To  remove  this  objection,  Mr.  Sudgen  under- 
took, on  behalf  of  the  plaintiff,  the  husband,  that  whatever  should  be  re- 
covered in  the  suit  should  be  settled,  so  far  as  the  wife  and  children  were 
interested,  on  the  same  trusts  as  were  expressed  in  the  deed  of  December, 
1819. 

(ff)  3  Sveanst.  477.  (6)  d  Bligb.  303.  (c)  1  Swintt.  1S9. 

(tf)  3  Swaust.  400.  (e)  I  Ves.  &  Bea.  S3.  (g)  I  Alk.  3. 

(A)  1  P.  Wmi.  723.  (i)  2  Atk.  637.  (A)  I  Ve^  len.  19. 

(Z;  Mo0.  364.  (m)  1  Vm.  len.  127.  (»)  1  Swanst.  137. 
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December  6. — The  Master  of  the  Rolls  : — ^This  case  has  been  treated  in 
the  argument  as  a  family  arrangement,  entered  into  for  the  purpose  of  com- 
promising adverse  claims  arising  out  of  the  doubtful  construction  of  the  will 
of  the  late  Edmund  Gomond.  Upon  carefully  reading  the  pleadings  and  the 
evidence  in  the  cause,  and  especially  the  seveial  deeds  which  are  component 
parts  of  the  arrangement,  it  does  not  appear  to  me  that  such  a  view  of  the 
case  is  accurate.  The  deed  of  settlement  of  the  10,000/.  stock  made  by  Ann 
Rowley,  to  which  the  trustees  of  Mrs.  Herring,  the  mother,  are  parties,  does 
not  represent  that  there  was  any  doubtful  question  arising  upon  the  will  of 
Edmund  Gomond,  which,  according  to  one  construction,  would  materially 
affect  the  interests  of  the  residuary  legatees  under  Samuel  Oomond*s  will,  and 
that  it  was  therefore  agreed  that  the  family  of  Mrs.  Herring,  as  some  of 
Samuel  Gomond's  residuary  legatees,  should  accept  the  provision  thereby 
nlade  for  them  by  way  of  compromise.  On  the  contrary,  after  reciting  parts 
of  the  wills  of  Edmund  Gomond  and  Samuel  Gomond,  it  states,  as  certain 
and  admitted  facts,  that  the  estate  of  Samuel  Gomond  was  indebted  to  the  es» 
tate  of  Edmund  Gomond  in  a  sum  of  42,000/.  155. ;  that,  in  consequence 
thereof,  the  estate  of  Samuel  Gomond  was  insufficient  to  pay  even  his  pecu* 
niary  legacies  ;  that,  by  reason  thereof,  the  children  of  Elisabeth  Her- 
ring would  be  deprived  of  the  benefit  ^intended  for  them  by  Samuel's  1*56] 
will ;  and  that,  in  consideration  thereof,  Ann  Rowley,  out  of  the  bene- 
fits which  she  derived  under  the  will  of  Edmund  Gomond,  makes  the  provi* 
sion  thereby  given  to  Mrs.  Herring  and  her  children,  who  were  her  near  rela- 
tions. Upon  the  face  of  this  deed  of  settlement,  therefore,  it  is  not  a  deed  of 
compromise,  but  a  deed  of  gift ;  although  it  does  contain  a  stipulation  that 
Mrs.  Herring  and  her  children  tre  to  accept  the  provisions  thereby  made  for 
them  in  satisfaction  of  all  claims  under  Samuel  Gomond*s  will. 

The  language  of  the  subsequent  deed  of  release,  which  is  eiecuted  by  Mrs. 
Herring  and  her  children,  is  to  the  same  eflcct.  The  joint  answer  of  Mr. 
Cooke  and  Mr.  Danson  is  also  to  the  same  effect.  This  answer  asserts,  not 
that  the  sum  of  42,000/.  155.  was  a  doubtful  claim  upon  the  assets  of  Samuel, 
but  that  it  was  a  certain  debt,  which  had  been  allowed  to  Mr.  Cooke  by  his 
co-executors,  and  actually  paid  to  him  out  of  Samucrs  assets  on  the  2d  of 
November,  1819  ;  that,  by  reason  thereof,  the  assets  of  Samuel  were  insuffi- 
cient to  pay  hia  pecuniary  legacies,  by  the  sum  of  2140/. ;  and  that,  in  con- 
sequence  of  the  disappointment  occasioned  thereby  to  Mrs.  Herring's  family, 
who  were  near  relations,  arrangements  bad  been  made  between  the  several 
parlies  claiming  under  Edmund's  will,  which  led  to  the  settlement  by  Ann 
Rowley  :  and  there  is  not  to  be  found  in  the  answer  one  word  which  imports, 
that  Mrs.  Herring  and  her  children  accepted  the  provision  made  by  Ann  Row- 
ley as  the  terms  of  compromise  of  a  doubtful  right :  the  representation  is,  that 
they  rather  considered  it  as  a  voluntary  and  most  liberal  provision  made  for 
them  by  their  relations,  in  respect  of  their  disappointment  under  Samuel's 
will.     Mr.  Cooke  in  his  answer  further  states,  that,  although  he  doe^  not  dis- 
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tinctly  recollect  it,  be  has  no  doubt  that,  eilhcr  ou  the  day  the  deed 
[*57]  was  ^executed,  or  the  day  before,  he  fully  explained  the  release  to 
Mrs.  Harvey  ;  but  he  admits  that  no  account  of  the  trust  property  was 
rendered  to  her  previous  to  her  execution  of  the  release,  inasmuch  "  as  she 
never  required  any  account,  being  well  aware  that  Samuel  Gomond*s  estate 
was  insufficient  for  the  payment  of  his  pecuniary  legacies,  and  being  perfectly 
satisfied  with  the  said  family  arrangements."  From  these  passages  there  can 
be  no  doubt  what  the  sort  of  explanation  was,  which  Mr.  Cooke  had  given  to 
Mrs.  Harvey.  He  had  represented  to  her  that,  Samuel's  estate  being  insuffi- 
cient for  the  payment  of  his  pecuniary  legacies,  the  residuary  legatees  could 
have  no  right  to  a  single  shilling ;  and,  with  that  impression  on  her  mind,  she 
could  not  fail  to  be  well  satisfied  with  what  is  called  the  family  arrangement. 

With  respect  to  Mr.  Webb,  who  was  called  in  to  advise  Mrs.  Harvey  on 
the  day  the  release  was  executed,  all  his  information  on  the  subject  was  de- 
rived from  the  perusal  of  the  deed,  which  stated,  as  a  certain  fact,  that  Samuel's 
estate  was  not  sufficient  to  pay  his  pecuniary  legacies.  No  explanation  was 
given  to  him  of  the  nature  of  the  demand  arising  out  of  Edmund's  will,  or  of 
the  state  of  the  assets  of  either  Edmund  or  Samuel ;  and  assuming  the  recitals 
of  the  deed  to  be  true,  he  could  not  fail  to  advise  Mrs.  Harvey  to  execute  it. 

Considering,  therefore,  that  Mrs.  Harvey  executed  this  release,  not  as  a  com- 
promise of  a  family  question,  but  under  an  impression,  produced  from  the 
language  of  the  instrument  and  the  explanations  of  Mr.  Cooke,  that  there  was 
no  question  of  compromise,  but  that  she  was  indebted  to  the  liberality  of  her 
relations  for  the  provision  thereby  tnade  for  her  ;  and  considering  that 
[''^^S]  this  language  of  the  deed  and  these  explanations  of  Mr.  *Cooke  were 
a  misrepresentation  of  the  fact : — I  am  of  opinion  that  this  deed  cannot 
stand,  and  that  Mrs.  Harvey  is  as  free  to  require  the  accounts  of  both  estates, 
as  if  this  deed  had  not  been  executed  by  her. 

The  alleged  acts  of  confirmation  by  her  subsequent  receipts  are  of  no 
weight ;  it  not  being  suggested  that  she  or  her  husband  were  then  better  in- 
formed of  the  facts,  than  she  had  been  when  she  executed  the  deed.[l] 

The  subsequent  early  death  of  Mrs.  Mary  Gomond  might  in  some  circum- 
stances have  been  important^  but  has  no  weight  under  the  actual  facts  of 
the  case. 

If  this  case  could  have  been  treated  as  a  family  compromise  of  doubtful 
rights,  it  would  have  been  extremely  difficult  to  have  maintained  it ;  not  because 
it  would  have  proceeded  on  a  mistaken  notion  of  the  rights  of  the  parties, — for 
this,  in  a  family  arrangement,  is  of  no  importance, — but  because  there  was  not 
that  full  disclosure  of  the  legal  opinions  which  Mr.  Cooke  had  received,  and  of 
the  state  of  the  accounts,  which  the  rules  of  a  court  of  equity  require. 

Inasmuch  as  any  children,  whom  Mrs.  Harvey  may  have,  would  take  a  bene- 
fit in  remainder  under  the  settlement  of  Ann  Rowley,  it  appears  to  me  that  the 

[1]  Vide  CockereU  t.  CholmeUy,  S  Rum.  57<  note. 
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trustees  of  that  settlement  would  have  been  proper  parties  to  this  suit,  in  order 
to  assert  the  interests  of  such  children;  but  as  the  plainiiSs  are  willing  to 
undertake  that  all  moneys,  recovered  by  the  result  of  this  suit,  shall  be  settled 
upon  the  same  trusts  for  the  benefit  of  Mrs.  Harvey  and  her  children  as  are 
contained  in  Ann  Rowley's  settlement,  the  absence  of  the  trustees  from  the 
suit  will  create  no  difficulty  ;  and,  upon  that  undertaking  by  the  plain- 
tiffs, it  must  now  be  declared,  that  *the  plaintiffs  are  not  bound  by  the  [^59] 
release  executed  by  Mrs.  Harvey. 

I  have  already  stated  my  opinion,  that  the  persons,  entitled  in  remainder 
under  Edmund  Gomond's  will  to  the  specific  legacy  of  the  two  sums  of  stock 
and  the  mortgage  money,  and  to  the  legacy  of  2000Z.,  were  not  entitled  to  the 
interest  or  dividends  thereon  during  the  life  of  Samuel  Gomond,  and.conse- 
quently  that  the  estate  of  Samuel  Gomond  is  not  chargeable  with  such  interest 
or  dividends.  If  the  plaintiffs  think  it  necessary,  there  must  be  an  inquiry, 
whether  Edmund  Gomond,  at  his  death,  was  or  not  possessed  of  Lord  De  Clif- 
ford's mortgage  debt  of  30007. ;  and  also  an  inquiry,  whether  Samuel  Gomond 
did  or  not  possess  assets  of  Edmund  Gomond  sufficient  to  pay  the  legacy  of 
2000/.  If  the  master  should  find  that  Edmund  Gomond  was  at  his  death  pos- 
sessed of  Lord  De  Clifford's  mortgage  debt,  and  that  Samuel  Gomond  did 
possess  assets  of  Edmund  Gomond  sufficient  to  satisfy  the  legacy  of  2000Z., 
then  he  must  take  an  account  of  what  is  now  due  from  the  estate  of  Samuel 
Gomond  to  the  estate  of  Edmund  Gomond  in  respect  of  the  said  specific 
legacy,  and  of  the  said  legacy  of  2000/. :  and  the  master  must  also  take  the 
common  accounts  of  Samuel  Gomond's  estate. 

The  effect  of  this  suit  on  the  sum  of  10,000/.  stock  settled  by  Ann  Rowley 
will  be,  that  the  share  intended  for  Mrs.  Harvey  will  become  the  property  of 
Ann  Rowley,  and  it  must  be  so  declared :  and  an  account  must  be  taken  of 
the  dividends  which  have  been  received  by  the  plaintiffs,  or  either  of  them, 
under  the  settlement ;  and  the  plaintiff  must  be  decreed  to  pay  the  same  to 
Ann  Rowley.    Further  directions  and  costs  must  be  reserved. 


"  •The  material  declarations  of  the  decree  were,  •'  that  the  indenture  [*601 
of  release,  bearing  date  the  14th  of  December,  1819,  executed  by  the 
plaintiff  Charlotte  Harvey  before  her  marriage,  so  far  as  regards  such  execution 
by  her,  is  fraudulent  and  void,  and  that  the  same,  so  far  as  effects  the  said 
Charlotte  Harvey,  ought  to  be  set  aside,  and  her  signature  erased  therefrom  : 
and  that  Edmund  Gomond  did  by  his  will  in  the  several  gifts  over  to  Charles 
Cooke,  Richard  Gomond,  Walter  Gomond,  and  Elizabeth  Rowley,  on  failure 
of  issue  of  Mary  Gomond,  intend  to  pass  only  the  principal  moneys  of  6000/. 
bank  3  per  cent,  annuities,  of  5300/.  bank  4  per  cent,  annuities,  and  3000/. 
secured  on  mortgage,  and  not  the  dividends  or  interest  thereon." 
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\^7 Salvr&j  t.  Salway. 


SALWAt   ©.  SaLWAY. 

RoLLi^— 18-27;  November  99. 

A  reoqiTer  appointed  by  the  ooturt  b  not  anawerable  Ibr  a  loae  of  motieya  by  tbo  failure  of  a  banker 
if  they  are  oot  rolled  with  hie  own  moneye,  and  are  bona  fidg  dspovited  for  aoouriiy  only,  under 
eircumetancee  in  which  they  oould  not  have  been  properly  paid  into  eourt. 

Thb  object  of  this  petition  was  to  charge  a  receiver  or  his  sureties  with  a 
loss  occasioned  by  the  fiilure  of  two  country  banks,  with  whom  the  receiver 
ship  moneys  had  been  deposited. 

The  receiver,  Mr.  White,  had  applied  to  a  Mr.  Adams  and  a  Mr.  Boukoa 
to  be  his  sureties,  to  which  they  consented  upon  White  agreeing  that  a  Mr« 
Anderson,  who  was  a  partner  in  business  with  Mr.  Adams,  should  attend  at 
the  rent  days  and  have  the  rents  paid  over  to  him,,  which  should  thereupon  be 
deposited  with  Messrs  Prodgcrs,  bankers,  in  the  names  of  Mr.  Adams  and 
Mr.  Boulton  ;  and  that  no  money  should  be  drawn  out,  except  by  drafts,  the 
body  of  which  should   be   written   by   Mr.   Anderson  and   signed   by   Mr. 

White.  This  agreement  was  acted  upon  accordingly.  In  the  month 
[*61]     of  •December,    1824,  Messrs.  Prodgers  became  bankrupts,   having 

the  sum  of  1464/.  2«.  2d.  receivership  moneys  in  their  hand ;  and 
that  sum  was  proved  under  Messrs.  Prodgers^  commission  by  Mr.  Adams,  Mr. 
Boulton,  and  Mr.  White. 

Upon  the  bankruptcy  of  Messrs.  Prodgers,  a  new  account  was  opened, 
tipon  the  same  principles,  with  Messrs.  Coleman  and  Morris,  in  the  names  of 
Mr.  Adams  and  Mr.  Boulton  ;  and,  in  the  month  of  April,  1S26,  Messrs.  Cole- 
man and  Morris  became  bankrupts,  having  about  1300Z.  receivership  moneys 
in  their  hands.  At  the  time  of  the  proof  of  this  sum  under  their  commission, 
Mr.  Adams  was  dead,  and  the  proof  was  made  by  Mr.  Boulton  alone  :  and,  ha 
having  a  private  account  with  Messrs.  Coleman  and  Morris,  the  two  sums  were 
added  together  and  made  the  subject  of  one  proof,  together  with  a  sum  added 
as  for  interest  on  both  sums.  It  appeared  by  Mr.  White's  affidavit,  that  he 
was  ignorant  of  the  fact,  that  Messrs.  Coleman  and  Morris  allowed  interest 
Upon  their  deposits. 

On  the  5th  of  August,  1824,  Mr.  Salway,  the  testator  of  the  petitioners,  ob- 
tained  an  order  from  the  then  Master  of  the  Roll.-*,  that  Mr.  White  the  receiver 
should  pay  to  him,  Mr.  Salway,  a  sum  of  617/.  175.  7d.,  being  the  balance  in 
his  hands  upon  the  last  account  passed  by  him,  after  deducting  out  of  it  the 
costs  of  the  application  ;  and  that  Mr.  White  should  also  pay  to  Mr.  Salway 
all  future  balances  upon  his  subsequent  accounts,  as  they  should  be  reported 
due  from  him,  in  respect  of  his  receipts  up  to  Midsummer,  1824.  After  this 
order  of  the  6th  of  August,  1824,  and  in  ignorance  of  it,  Mr.  White  remitted 

the  sum  of  617/.  17*.  7d.,  being  the  balance  of  the  last  account  which 
[•62]    he  had  passed,  to  his  solicitor  in  London,  •with  instructions  to  pay  it 

to  the  accountant  general,  pursuant  to  the  order  by  which  he  had  been 
appointed  receiver ;  but,  upon  application  to  the  accountant  general's  office, 
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ihe  order  io  fafor  of  Mr.  Salway  being  known,  it  was  not  received  by  the 
accountant  general.  The  London  solicitor  kept  the  money  in  his  hands  for 
vome  months,  and  then  returned  it  to  Mr.  White.  Mr.  Salway  died  in  Feb- 
ruary*  1825 ;  and  it  did  not  appear  that  he  had  e?er  made  any  application  to 
Mr.  White  or  his  London  solicitor  for  this  sum.  Mr.  Salway*s  will  was  not 
proved  till  the  year  1837.  In  the  mean  time,  the  receivership  moneys  were 
dealt  with  as  above  stated  ;  and  no  account,  subsequent  to  that  upon  which 
the  balance  of  617/.  lis*  Id.  was  found  to  be  due  from  the  receiver,  was  pass- 
ed, until  after  the  probate  of  Mr.  Salway's  will.  Finally,  upon  such  subse* 
quent  accouott  a  balance  of  2843/.  lOj.  3^cl.,  including  the  617/.  Ms.  7</.,  was 
found  to  be  due  from  him  to  Mr.  Salway,  under  the  order  of  the  6th  of  August* 
1824. 

Under  this  state  of  circumstances,  it  was  contended  on  the  part  of  Mr.  Sal- 
way's  executors,  that  the  receiver  or  bis  sureties  must  pay  the  full  sum  of 
2843/.  XOs.  2\d. :  first,  because  the  receiver  had  dealt  improperly  with  the 
money,  and  had  put  it  under  the  control  of  other  persons  ;  secondly,  because, 
when  he  found  there  was  no  personal  representative  of  Mr.  Salway,  he  ought 
to  have  paid  the  money  into  court ;  aud,  thirdly,  because  interest  had  been 
made  of  the  money. 

Mr.  Sugden  and  Mr.  Wakefield^  for  the  petition. 

Mr.  Rose,  for  the  receiver. 

Mr.  BickerMtethg  for  the  sureties. 

*The    following  cases  were  cited :   Knight  v.  Plymouth,(a)  Beau^    [^^3] 
champ  V.  Silverhck^ib)  HorsUy  v.  CAa/oA«r,(c)  Ex  parte  BelcKier,{d) 
Rider  v.  Bickerston,{e)  Routh  v.  HoweXg)  Wren  v.  Kirton.(h) 

The  Mastbe  of  thb  Rolls  : — If  Mr.  White  had  so  dealt  with  this  money 
as  to  place  it  under  the  control  of  other  persons,  in  a  manner  which  would 
have  expoised  it  to  loss  or  prejudice  by  the  conduct  of  such  other  persons, 
there  would  have  been  much  weight  in  the  argument  which  has  been  used 
against  him.  But  in  truth  the  money  never  was  under  the  control  of  Mr. 
Adams  and  Mr.  Boulton,  or  exposed  to  loss  or  prejudice  by  being  placed  in 
their  names.  Ttie  bankers  being  specially  directed  to  pay  only  by  drafts 
signed  by  the  receiver,  it  could  not  be  applied  by  Messrs.  Adams  and  Boul- 
ton to  any  foreign  purposes ;  nor  could  it  have  been  deemed  their  property, 
if  they  had  become  bankrupts.  The  precautions  used  were  meant  to  secure 
the  due  application  of  the  moneys  by  Mr.  While  to  receivership  purposes 
only ;  and  so  far  were  beneficial,  and  not  injurious  to  the  trust  estate. 

As  to  the  alleged  duty  of  Mr.  White  to  pay  the  moneys  to  the  account*' 
ant  general,  when  it  was  found  that  there  was  no  personal  representative 
of  Mr.  Salway, — it   is   to  be   observed,   that    they   could   not  be  so  paid. 

(a)  3  Atk.  480,  oit.  3  V^.  5Q6.  (ft)  3  Chan.  Rep.  9.  (e)  aVet^Mn.  84. 

{d)  Amb.  218.  («)  5  Bso.  Ab.401.  Or)  3  Vea.  565.  {h)  U  Vei.  377.   , 
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The  accountant  general  could  not  ha?e  received  these  sums  without  a  spe- 
cial order. 

With  respect  to  the    interest   proved    under  the  commission    of 

[*64]      Messrs.    Coleman  6c  Morris,  the   receiver  ^states   in  his    affidavit, 

that  he  was  not  aware  that   interest  was  made:   and  it  could  not, 

therefore,  have  been  with  a  view  to  the  profit  of  interest,  that  the  deposit 

was  made  with  Messrs.  Coleman  &  Morri8.[l] 

Upon  the  whole,  I  am  of  opinion,  that  the  receiver  and  his  sureties  are  not 
responsible  for  the  loss  sustained  by  the  failure  of  the  two  bankers.  Tha 
receiver  must  account  with  the  executors  of  Mr.  Salway  for  all  dividends  paid 
on  the  proof,  ai^d,  if  required,  must  assign  to  them   all  future  dividends.[2] 


Thomas  v.  Brigstocke. 

RoLU.— *1837  :  November,  39. 

A  mortgagee  has  no  title  to  the  rents  of  the  mortgaged  premises,  which  have  l>een  paid  into  eoort 
by  a  receiver  appointed  in  a  snit  for  establishing  the  will  of  the  mortgagor;  notwiUistanding 
that,  after  the  appointment  of  a  receiver,  he  gave  notice  to  the  tenants  to  pay  the  rents  to 
him. 

He  oaght  to  have  followed  up  that  notice  by  moving  to  discharge  the  receiver. 

This  was  the  petition  of  a  mortgagee,  to  be  paid  the  rents  of  the  mort- 
gaged premises,  which  had  accrued  due  since  the  18th  of  June,  1816,  and 
had  been  paid  into  court  by  a  receiver,  who  was  appointed  on  the  22d  of 
May,  1818,  in  a  suit  to  which  the  mortgagee  was  not  a  party,  and  which 
was  instituted  for  the  purpose  of  carrying  into  execution  the  trusts  of  the 
mortgagor's  will. 

After  the  appointment  of  the  receiver,  the  mortgagee,  whose  title  was  at 

[1]  Vide  Shaw  v.  Rkodes^  9  Ross.  539. 

[2]  Reversed  by  Lord  Brougham,  on  the  ground  that  (he  receiver  had  put  the  fnnd  lieyond  his 
own  control,  by  his  agreement  that  the  body  of  the  drafts  should  be  written  by  AnderMn,  2  Rues . 
&,  M.  215.  The  reversal  was  affirmed  by  the  house  of  lords.  The  Lord  Chancellor  says,  ••  it  is 
admitted  on  all  hands,  that  if  a  receiver  puts  a  fond  out  of  his  own  control,  so  that  other  persons 
shall  be  able  to  deal  with  it,  he  guaranties  the  solvency  of  those  persons,  and  becomes  answerable 
for  any  loss  that  may  ensue."  Ibid.  Trustees  and  executors,  who  for  upwards  of  a  yetr  afier  their 
testator's  death,  allowed  a  considerable  portion  of  the  assets  to  lie  unproductive  in  the  hands  of 
a  banker  who  failed,  were  under  the  circumstances,  charged  with  the  loss.  Moyle  v.  MoyU,  2  Rnsr. 
&  M.  710.  **  If  any  rent  has  been  lost  by  the  neglect  of  the  receiver,  he  most  make  it  good  to 
the  estate,  and  the  surety  ought  only  to  pay  what  the  receiver  did  not  get  from  the  tenant, 
and  could  not  have  got  it,  if  he  had  used  doe  diligence.**  M'Mahon,  M.  R. ;  Skerrelt,  nunor*9, 
2  Hog.  192.  Where  executors  and  trustees  deposited  part  of  the  assets  of  their  testator,  in  the 
hands  of  bankers  on  their  notes  carrying  interest,  without  showing  that  It  was  necessary  for  the 
purposes  of  ^the  will  to  have  a  balance  in  hand,  they  were,  on  failure  of  the  bankers,  held  personally 
responsible  for  the  loss.  Darke  v.  Mariyn,  1  Beav.  525.  A  trustee  who  stands  by  and  sees  a  breach 
of  trust  committed  by  his  co.trostee,  becomes,  responsible  for  that  breach  of  trust  Booth  v. 
Bootht  1  Beav.  125.    And  set  Dawoon  v.  Itainea^  2  Rots.  466.    Sfode  v.  Smithy  3  Ross.  511. 
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that  time  disputed,  bad  given  notice  to  the  tenants  of  the  mortgaged  estate 
to  pay  their  rents  to  him  ;  but,  in  consequence  of  the  appointment  of  a  re- 
ceiver, the  notice  had  been  disregarded. 

In  March,  1827,  a  petition  was  presented  by  the  mortgagee,  praying  that 
the  receiver  might  be  discharged  :  and,  on  the  6lh  of  August,  1827,  an  order 
discharging  the  receiver,  was  made. 

*The  rents  in  court  had  accrued  due  between  the  time  of  the  recei-  [*65] 
ver's  appointment  and  the  time  of  his  discharge. 

Mr.  Sugden  and  Mr.  Ching^  for  the  petition. 

Mr.  Bickersteth  and  Mr.  Jacobs^  contra. 

For  the  petitioner,  the  mortgagee,  it  was  argued,  that  he  had  entitled  him* 
self  at  law  to  the  rents  by  his  notice  to  the  tenants  in  June,  1818,  and  that 
equity  would  not  permit  the  appointment  of  a  receiver  to  deprive  the  mortgagee 
of  his  legal  rights. 

Bertie  v.  Abingdon,{a)  and  Gresley  v.  Adderlet/,{b)  were  cited. 

The  MASTBa  of  the  Rolls  : — A  mortgagee  is  entitled  only  to  such  rents  as 
accrue  due  when  he  is  in  possession  of  the  mortgaged  premises.  His  notice  to 
the  tenants  could  not  devest  the  possession  of  the  receiver,  which  was  in  truth 
the  possession  of  those  who  claimed  under  the  will  of  the  mortgagor.  For  the 
purpose  of  devesting  the  possession  of  the  receiver,  an  application  to  the  court 
was  necessary ;  and  it  seems  that  the  mortgagee  actually  made  application  a 
few  months  since,  and  obtained  an  order  for  the  discharge  of  the  receiver. 
From  the  lime  of  the  discharge  of  the  receiver,  or  perhaps  from  the  time  when 
his  application  was  first  made  for  that  discharge,  he  may  be  considered  in  pos- 
session ;  but  he  can  have  no  intermediate  rents,  when  he  was  out  of  possession. 

*The  mortgagee  appealed  from  this  decision.  [*66] 

Mr.  Sugden  and  Mr.  Ching^  in  support  of  the  appeal : — The  notice 
given  to  the  tenants  in  1818  completed  the  legal  title  of  the  mortgagee  to  re- 
ceive the  rents ;  if  the  court  had  not  interposed,  the  tenants  could  have  made 
no  payments,  except  to  him  ;  and,  as  against  the  mortgagee,  the  appointment 
of  a  receiver  was  a  wrongful  act.  The  court,  if  its  attention  had  been  called 
to  the  claim  of  the  mortgagee,  would  have  refused  to  make  any  order  to  the 
prejudice  of  his  rights ;  and  in  discharging  the  receiver  on  his  application,  it 
has  in  fact  declared,  that,  as  against  him,  no  receiver  ought  to  have  been  ap- 
pointed. If  the  moneys,  which  came  into  the  hands  of  the  receiver,  had  been 
paid  away,  they  could  not  have  been  brought  back ;  bat  they  remain  in  court ; 
they  have  not  been  received  by  the  mortgagors,  and  the  only  question  is,  for 
whose  benefit  are  they  to  be  considered  as  secured  ?  The  mortgagee  had  a 
perfect  legal  title  to  the  rents  from  the  moment  of  his  notice  to  the  tenants  ; 
and  there  is  no  equity  which  can  be  set  up  against  him.  The  possession  of 
the  receiver  cannot  be  of  more  avail  against  the  mortgagee  than  the  possession 

[fl)  3  Mer.  560.  (6)  1  Sinrntt.  573. 
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of  a  sequestrator  would  have  been  ;  and,  in  Hamblyn  ▼.  Let/^{a)  sequestrators, 
who  had  obtained  possession,  were  ordered  to  a«!count  for  ihtf  rents  and  pi^ofits 
to  the  persons  who  had  obtained  a  prior  conveyance. 

Mr.  Bicker steth  and  Mr.  Jacob,  contra. 

The  Lord  Chancellor  dismissed  the  petition  of  appeal  with  costs.[l] 


[•67]  •Howell  v.  EomrNDs. 

Rolls.— >1827 ;  November  30.    December  6. 

The  payment  of  a  •ulicitof'f  bill  pending  a  rait,  does  not  preclude  sabseqaeiit  taxation. 

This  was  a  petition  to  discharge  an  order  obtained,  as  of  course,  by  a  client 
for  the  taxation  of  his  solicitor's  bill,  after  the  only  bill  deli? ered  had  been 
settled  and  paid.  The  bill  had  been  delivered  about  or  before  the  middle  of 
1826  ;  the  payment  took  place  in  November,  1826  ;  and  the  order  of  taxation 
bore  date  on  the  3d  of  July,  1827. 

ft  appeared  upon  the  affidavit  of  the  client,  that,  at  the  time  of  the  bi1|  de- 
livered, the  suit,  in  which  it  had  been  incurred,  was  then,  and  still  contitiued 
to  be,  pending;  and  that  the  money,  with  which  the  demand  for  costs  was 
satisfied,  had  been  borrowed  by  the  client  on  mortgage,  in  consequence  of  the 
solicitor's  threatening  to  arrest  him,  unless  the  bill  were  paid. 

Mr.  Knighty  for  the  petition  : — After  a  bill  of  costs  has  been  paid,  it  is  ir- 
regular to  obtain  an  order  of  course  for  taxation  ;  the  client,  if  be  desire  to 
have  the  bills  taxed,  must  make  a  special  application,  and  must  support  his 
application  by  showing,  that  they  contain  improper  and  exorbitant  charges. 
Here  the  petition,  on  which  the  order  was  obtained,  contains  the  common  re- 
cital, that  many  of  the  charges  are  extravagant  and  unreasonable ;  but,  not 
even  in  the  affidavit  which  has  been  filed,  in  opposition  to  the  present  applica- 
tion, are  specific  items  pointed  out  and  impeached  as  extravagant. 
[*68]  •Mr.  J.  Russell,  contra : — It  is  not  the  mere  payment  of  a  bill  of 
costs,  but  it  is  payment  with  long  acquiescence,  that  precludes  taxation, 
where  items  of  gross  overcharge  are  not  specified.  "  If  a  bill  of  costs,"  says 
Lord  Eldon  in  Langstaffe  v.   Tat/lor,{h)  '•  has  been  settled  and  paid,  and 

(a)  3  Sfranit.  301,  note.  (6)  4  Ves.3G3. 

[1]  Where  tlie  mortgagee  Ukea  possession  of  tlie  mortgaged  pramtet  before  faredosoTe,  and  oo« 
cupies  them  himself,  he  must  aceoant  for  the  rents  and  profits,  at  the  rate  of  rent  which  the  premi- 
ses by  ordinary  care  would  have  produced  ezclosive  of  Uxes  and  repair*.  Fsn  Buren  v.  OimMtead, 
5  Paige,  9.  As  to  mortgagee  aecounting  for  rents  and  prefica,  see  Stee  t.  Mknknitmn  (h ,  1  Pliig«, 
81.  Vroom  ▼.  DUma$,  4  Paige,  534.  QtUn  ▼.  BrUtmim,  1  Hofi  Sap.  851.  A  nortgagae  wUl  net 
be  allowed  fur  improvements,  unless  made  with  consent  of  the  mortgagor;  hot  only  for  necessary 
repairs.  Quin  ▼.  Brittaint  ubi  sup.  So,  he  will  be  allowed  for  taxes  charged  upon  the  property, 
and  paid  by  him,  but  not  for  premiums  of  insaranoe  eflected  without  the  oooaentof  the  mortgagor. 
Faur$  T.  WinanM,  Hopk.  283. 
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t  he  payment  has  been  acquiesced  in,  Xhe  court  will  not  refer  the  bill  to  be  taxed 
as  a  matter  of  course.''  If  the  payment,  having  been  made  recently,  has  been 
accompanied  with  a  protest,  or  has  been  made  under  pressure,  or  during  the 
continuance  of  the  relation  of  solicitor  and  ch'ent,  the  client  is  entitled  to  have 
the  bills  taxed,  without  impeaching  specific  items  as  exorbitant :  and  though 
it  may  be  the  more  regular  course  to  obtain,  under  such  circumstances,  ao 
order  of  taxation  on  special  application,  it  is  not  the  habit  of  the  court  to  dis* 
charge  an  order  of  taxation  obtained  as  of  course,  when  it  is  satisfied,  that, 
upon  a  special  application,  an  order  for  taxation  would  certainly  be  made,  Ben^ 
nett  f .  HarU(a)  Crossley  ? .  Parker, {Jb)  Hazard  v.  LaneJ(^c)  Gower  t.  Pop' 
kin,{d)  Harrison,  Chan.  Pract.  397.  ed.,  1808. 


December  6. — The  Mastbr  of  the  Rolls  : — The  bill  in  question  must  cer- 
tainly be  taxed,  not  only  because  the  suit,  in  which  it  was  incurred,  was  pend- 
ing wlien  the  bill  was  paid,  from  which  circumstance  influence  and  pressure 
upon  the  client  will  be  assumed  ;  but  because  there  was,  in  fact,  actual  pres- 
sure by  the  threat  of  an  arrest.  Considering  it,  however,  not  regular  to  obtain^ 
after  payment,  un  order  for  taxation  as  of  course,  though  I  shall  dismiss  this 
petition,  it  shall  be  without  costs.[l] 

(c)  Sayer,  323.  (6)  1  Jmc.  &.  W.  460.  (e)  3  Mer.  S85.  {d)  3  Stark.  85. 

[I]  The  subject  of  the  taxation  of  folicitoi's  bille  of  coete  was  entered  into  and  discossed,  verj 
folly,  tnd  with  relerenee  to  Uie  preceding  decisions  in  Harloek  ▼.  Smith,  and  Wmiert  t.  Taylor^ 
9  Mjl.  A.  Cr.  495,  536.  The  doctrine  lo  be  egtracted  from  those  eases  is,  that  after  a  solicitor's 
InU  has  been  paid,  or  secoritj  given  fur  the  amount,  where  the  soJicitor  has  exercised  no  nnduo 
piewara  over  bis  client,  by  withholding  necessary  papers,  or  otherwise  availing  himself  improperly 
•f  his  silaation,  the  court  will  not  after  a  considerable  lapse  of  time  order  a  Uxation,  althoogh  the 
bill  eonlained  objectionable  items,  unless  they  were  so  improper  in  themselves,  or  exorbitant  in 
amooBt  as  to  raise  a  presomption  of  fraud.  The  petition  for  a  Uxation  is  assimilated  to  a  bill  to 
open  an  aecoont.  **  In  this  case,**  says  Lord  Cottenham,  3  Myl.  d&  Cr.  523,  ••  as  in  a  bill  to  open 
an  aecoont,  prima  fmeie  erron  are  not  enough ;  the  error  most  be  alleged  and  proved.  I  apprehend 
that  it  is  absolutely  neeeasary,  that  when  an  application  for  taxation  is  made  upon  the  gronnd  of 
wrora,  it  should  be  distinctly  stoted  in  the  petition,  and  proved  that  such  erron  exist.**  And  aga«n, 
page  556,  •*  No  doubt  the  settlement  or  payment  of  a  solicitoi«s  bills,  pending  a  suit,  and  whilst 
tbe  relalion  continues,  affords  grounds  upon  which  the  account  will  be  much  more  easily  opened, 
and  the  bills  referred  for  taxation,  than  in  other  cases  ;  but  if  these  circumsUnces  alone  were  in 
all  eases  to  be  held  sufficient  ground  for  a  taxation,  no  solicitor  who  continues  to  act  for  a  client 
would  be  secnra  of  any  settlement  during  the  life  of  his  client :  and  the  continuance  of  one  of 
these  suite,  which  not  unfreqnently  occur  in  this  court,  would  prevent  Um  poesibility  of  any  i-ettle. 
nent  between  the  solicitor  and  the  client.  It  is,  however,  unnecessary  to  consider  this  point  fur- 
ther, because,  in  this  case  {W^ers  v.  Taylor,)  I  find  acquiescence,  for  from  twcnty^ix  to  eighteen 
yean,  and  Um  enjoyment  of  the  forbearance  during  that  Ume,  and  the  consequent  destruction  of 
▼ottchers.  and  delivering  np  of  papers,  and  the  important  fact  of  the  purchase  by  the  solicitor,  with 
the  privity  of  the  client,  and  tot  bia  benefit,  of  part  of  the  debt  so  secured,  and  the  absence  of  anjr 
proof  of  improper  dealtog  on  the  part  of  the  solicitor,  or  of  any  such  erron  in  the  bills  settled,  as 
the  decided  cases  require  for  the  purpose  of  opening  an  account  setUed,  and  sending  a  solicitor's 
bill,  so  long  nettled  and  secured,  to  a  texation.**  In  Now  York,  and  probably  in  most  of  the  sUtes 
of  the  Union,  the  quantum  of  the  fees  of  sdiciton  and  attorneys  is  regulated  by  sUtnte,  and  no 
other  charges  are  admitted  in  a  bill  of  costs,  than  such  as  are  provided  for  by  the  stetute.  Extra 
services,  not  reguUted  by  the  tariff  of  fees,  as  for  insUnee  going  into  tbe  coontry  to  attend  a  trial 
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1827.^Read  ▼.  Stewart. 


[*69J  •Read  v.  Stbwart. 

Rolls — 1827;  December  1. 

A  bequett  of  a  cabinet,  with  whatever  it  containe  **  except  money,"  will  not  paei  a  piumiteoiy 
note  pa)rable  to  the  testatrix  of  a  date  anterior  to  the  will,  and  whieh,  at  her  death,  wai 
ibond  in  the  cabinet.  x 

Thb  will  of  Mary  Bullock,  dated  the  29th  of  October,  1823,  containe  d  the 
following  bequest :  '*  I  give  to  Sarah  Clewer  the  sum  of  100/.  money,  to  be 

at  nisi  prioa— (as  in  the  oaae  of  Horloek  t.  Smithy  abi  rapra,)  moat  be  arranged  bj  afreement  be- 
tween  the  solicitor  and  bis  client,  or  left  to  a  jarj  lo  determine  on  a  quantum  meruiL  Although 
the  client  is  entitled  to  a  taxation  of  the  costs  accruing  in  each  epeci6c  sait  for  whieh  he  ia  charged 
by  bis  attorney  or  solicitor,  yet  the  general  liquidation  of  their  accounts  ia  not  in  New  York  an  ob- 
ject of  taxation  ;  see  Doe  v.  Oreen,  2  Paig%  353.  Havey  ▼.  Hovey,  5  Paige,  551.  In  tkt  Mmiier 
o//?oo<,  8  Paige,  627. 

Since  the  above  waa  written,  the  editor  haa  met  with  a  later  English  ease  (1838)  in  which  the 
Vice-chancellor,  Sir  L.  Shadwell,  at  first  said,  •*  that  it  was  not  generally  true  that  all  matters 
pending  between  a  solicitor  and  his  client  were  to  be  investigated  under  the  common  order  for  tax- 
ation of  the  solicitor's  bill  ;**  but  that  he  would  conault  the  masters.  On  a  subsequent  day,  after 
stating  that  he  had  consulted  the  masters  **  and  that  they  were  of  opinion  that,  under  the  oommon 
order  for  taxing  a  solicitoi's  bill,  the  master  was  bound  to  take  a  general  account  between  the  soli- 
citor and  client,  he  should  refer  it  back  to  the  master  to  review  his  certificate  as  far  as  he  had  cer- 
tified that  he  conceiTed  that  he  was  not  authorised,  by  the  order,  to  take  a  general  account,"  dLC. 
Rus$eU  ▼.  Buchanan,  9  Sim.  167.  As  to  the  lien  of  the  solicitor  for  the  general  balance  of  his  ac- 
counts, vide  Ex  parte  Shaw,  Jac.  270.  Baker  t.  Hendermn,  4  Sim.  97.  Bell  ▼.  TayUr,  8 
Sim.  216.  Warburton  ▼.  Edge,  9  Sim.  508.  Worrall  r,  Johnaon,  S  Jac.  Sl  Walk.  914.  1 
Hofi^.  Pract.  34,  5.  See  further  Balme  ▼.  Paver,  Jac.  305.  Where  a  solicitor  waa  a  trustee,  he 
was  not  allowed  for  services  in  that  capacity,  but  only  for  coats  paid  out  of  pocket ;  although  tlie 
trust  deed  allowed  him  to  retain  all  reasonable  cosu,  charges  and  expenses  which  he  might  sua. 
tain,  or  be  put  unto.  Moore  v.  Frowd,  3  Myl.  dt  Cr.  45.  Shaw  v.  Rhode*,  9  Russ.  539,  and  note 
ibid.  In  the  Matter  of  the  Bank  of  Niagara,  6  Fiige,  913,  where  in  pursuance  of  a  statute  of  the 
state  of  of  New- York,  receivers  bad  been  appointed  for  the  estate  and  eflfects  of  an  inaolvent  cor- 
poration, the  master,  to  whom  the  accounts  of  the  receivers  were  referred,  **  made  an  allowance  to 
one  of  the  receivers  who  was  an  attorney  and  counsellor,  for  examining  certain  claima  in  favor  of 
and  against  the  company  ;  in  addition  to  between  two  and  three  thousand  dollars  of  taxed  costs  in 
relation  to  the  fond.**  Mr.  Chancelkur  Walworth  said  : — **  The  receiver  waa  not  entitled  to  char||» 
for  extra  counsel  fees  to  himself,  in  addition  to  the  legal  taxable  costs  in  suits  proeecuted  or  de- 
fended by  him  as  attorney  or  solicitor ;  nor  waa  he  entitled  to  any  allowance  in  the  character  of 
counsel  for  himself,  or  his  ccreceiver,  in  relation  to  any  other  matter.  The  employment  of  counsel 
and  the  payment  of  a  proper  allowance  for  such  services,  when  necessary,  requirea  the  exercise  of 
a  sound  discretion  on  the  part  of  the  receivers,  or  the  trustee  of  the  fund  out  of  which  such  ser- 
vices are  to  be  paid.  It  would  therefore  be  as  unsafe  to  allow  a  receiver  or  other  trustee  to  con« 
tract  with,  and  pay  himself  for  such  extra  services,  as  it  would  be  to  allow  him  to  became  the  pur. 
chaser  of  the  trust  property  which  it  is  his  doty  to  sell  to  the  best  advantage  for  the  benefit  of  the 
estate.  If  he  employs  third  persons  as  counsel,  and  where  he  has  no  interest  in  employing  and 
paying  them  for  services  which  are  not  absolutely  necessary,  there  is  comparatively  little  danger, 
that  the  estate  entrusted  to  his  care,  will  be  charged  with  counsel  fees  which  might  safely  have 
been  dispensed  with.  No  allowance  for  extra  counsel  fees  to  himself,  can  therefore  be  made  to  a 
receiver,  or  other  trustee,  upon  the  settlement  of  bis  accounts."  As  to  dealings  between  solicitor 
and  client  see  further  Jonee  v.  Tripp,  Jac.  392.  Lord  v.  WormUighion,  id.  580,  83,  and  note  ibid. 
Waiiame  v.  Piggott,  id.  598,  609  and  note  ibid. 
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paid  iwel?e  months  after  my  decease.     My  cabinet  with  whalCTer  it  contains, 
eicept  money,  I  gire  to  Sarah  Clewcr  in  addition  to  the  legacy  of  100/." 

In  the  cabinet  mentioned  in  the  bequest,  there  was,  at  the  death  of  the  testa- 
trix, beside*  various  other  things,  a  promissory  note  in  the  following  form  : 

''London,  April,  24th,  1822.  £lOO.  Five  years  after  date  I  promise  to 
pay  to  Mrs.  Mary  Bullock  the  sum  of  one  hundred  pounds,  which  I  owe  to 
her  for  money  lent  to  me.  E.  Broom." 

The  bill  was  filed  by  Sarah  Clewer  and  her  husband  for  the  purpose  of 
enforcing  their  claim  to  the  promissory  note  against  the  eiecutor  and  residuary 
legatees ;  and  the  only  question  in  the  cause  was,  whether  the  note  passed 
by  the  bequest. 

It  did  not  appear,  whether  the  note  was  in  the  cabinet  at  the  date  of  the 
will. 

Mr.  /.  Russell,  for  the  plaintiffs. 

Mr.  Girdlestone,  contra. 

The  cases  of  Jones  r.  Selby{a)  and  Southcot  ▼.  Watson,{b)  were  ci- 
ted. 

*Ths  Mastbr  of  the  Rolls  was  of  opinion,  that  the  testatrix    [*70] 
did  not  intend  that  the  promissory  note  should  pass  by  the  bequest  of 
"  the  cabinet  with  whatever  it  contained  except  money  :"  and  he  dismissed  the 
bill  without  cosu.[i] 


Butter  v.  Ommaney. 


RoLiA— 1827 ;  Deeenber  5.    1838 ;  Aoguit 

A  bequest  to  aU  the  children  of  A.  and  their  iMoe,  ihare  and  ihare  alike,  and  to  be  paid  iweUe 
monthf  after  the  tesUtort  deeeaee,  ia  an  absolute  gift  to  each  cbildiwn  of  A.  as  are  lif  ing  at 
the  tesUtor's  death. 

A  tcrtator  beqa«alhed  the  residoe  of  his  esUle,  after  the  death  of  two  pcrwni,  to  sneh  children 
of  B.  as  should  be  then  living:  and  as  to  soeh  of  them  as  should  be  then  dead  leaving  ehiU 
dran,  he  dineted  that  the  children  should  sUod  in  the  plaee  oi  their  parenU :  Held,  that  the 
children  of  such  children  of  B.  as  died  m  the  tesUtof  s  lifetime  took  no  share  of  the  residue. 

Bernard  Butter,  by  his  will,  dated  oo  ibc  7th  of  August.  1818,  bequeath- 
ed  to  the  children  of  his  brother  Joseph  Batter  and  their  lawful  issue,  in  case 
any  of  them  should  die  leating  lawful  issue,  the  sum  of  2000/.  to  be  equally 

(a)  Prec.  itfChan.  289— SOl.  (*)  ^  Atk.  227. 

ril  As  to  what  may  bo  inelpdsd  under  the  tenn  ineiitfy,  in  a  will,  see  Kendall  r.  Kendall, 
mlt,  aSO  Ommamay  r.  Butcher,  Tuio.  dt  Russ.  3d0.  Legge  r.  Aegill,  ibid.  note.  Goeden 
VDotiefHU  1  MyL  &  K.  5$.  Beneon  t.  Wkiiiam,  2  Sim.  493.  8.  C.  5  Sim.  22.  Brooke  r. 
Turner,  7  Sim.  671.  Deweon  ▼.  Gaokam,  2  Keen.  14.  Rogers  ▼.  TkmnMO,  id.  8.  Ooffney  r. 
JHs«ey/lDra.dtW.12. 
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divided  among  them,  and  payable  one  year  after  their  father'*  and  hi»»  the 
testator's,  decease,  but  without  interest  iu  the  noean  time.  Then,  after  a  aimi* 
)§r  bequest  of  2000/.  to  the  children  of  his  late  sister  Betty  Pratt  aod  their 
lawful  issue,  in  case  any  of  fhem  shonld  die  leafing  lawful  ia»iio,  he  gave 
"  unto  and  amongst  all  and  every  the  child  and  children  of  his  late  brother, 
Jacob  Butter,  deceased,  and  their  issue,  (except  his  nephew  Bernard  Butter,) 
the  sum  of  2000/.,  to  be  equally  divided  amongst  them,  share  and  share 
alike,*'  to  be  paid  within  twelve  months  next  after  his,  the  testator's  decease. 
As  to  the  residue  of  his  estate,  real  and  personal,  after  providing  for  certain 
payments  and  creating  a  trust  for  accumulation,  be  gave  it,  after  the  death  of 
his  wife  and  his  brother  Joseph,  to  be  equally  divided  between  the  children  of 
his  said  brother  Joseph  Butter,  and  his  late  sister  Betty  Pratt,  and  late  brother 
Jacob  Butter,  (except  Bernard  Butter,)  who  should  be  then  living,  in  equal 
shares  and  proportions ;  and  as  to  such  of  them  as  should  be  then 
[•71]  dead,  leaving  a  child  or  •children,  such  child  or  children  were  to  be 
and  stand  in  the  place  or  places  of  his,  her,  or  their  parent  or  parents. 

The  suit  was  instituted  by  Jacob  Butter,  Benjamin  Butter,  and  James  But- 
ter, who  were  the  only  children  of  the  testator's  brother,  Jacob  Butter,  living 
at  the  death  of  the  testator,  or  at  the  date  of  his  will.  They  had  children 
living.  There  had  been  other  children  of  Jacob  the  brother,  who  had  died 
leaving  children. 

The  question  was,  whether  the  plaintiffs  took  the  2000/.  absolutely ;  or 
whether  their  issue  and  the  issue  of  deceased  children  of  Jacob  Butter,  or  any 
of  such  issue,  had  any  interest  in  the  bequest. 

Mr.  Home  and  Mr.  Wray,  for  the  plaintiffs,  argued  that  the  bequest  to  the 
children  of  Jacob  Butter  and  their  issue,  gave  the  children  of  Jacob  Butter, 
who  were  living  at  his  death,  a  quasi  estate  tail,  Lampley  v.  Blower  \{a)  and, 
therefore,  that  the  plaintiffs  were  entitled  to  the  legacy  absolutely. 

Mr.  Sugden  and  Mr.  J.  Russell,  for  the  children  of  a  daughter  of  Jacob  But- 
ter, who  died  in  the  testator's  lifetime,  contra. 

It  is  apparent  from  the  bequests  to  the  families  of  Joseph  Butler  and  Betty 
Pratt,  and  also  from  the  residuary  clause,  that  the  issue  of  deceased  nephews 
and  nieces  were  among  the  objects  of  the  testator's  bounty,  and  that  he  meant 
them  to  participate  with  their  uncles  and  aunts ;  and  the  clause  relating  to  the 
children  of  Jacob  Butter,  though  the  language  of  it  is  not  so  full  as 
[•72]  •the  expressions  in  the  beques.s  to  Joseph  and  Betty  and  in  the  residu- 
ary disposition,  may  be  fairly  construed  as  a  gift  to  the  children  of  Jacob 
living  at  the  testator's  death,  and  to  the  issue  of  such  of  them  as  should  be  then 
dead. 

If  this  construction  be  not  adopted,  the  words,  '«•  and  their  issue,"  are  words 
not  of  limitation,  but  of  purchase  :  and,  under  the  gift  to  children  of  Jacob  and 
theii  issue,  all  persons  will  take,  who  answer  the  description  either  of  children 

(a)  3  Atk  396. 
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of  Jacob  or  of  istoe  of  children  of  Jacob.  Co.  Litt.  9,  a.  WiUUfs  ca$ej{<a) 
Cook  ?.  Cook.(b)  In  Alcock  t.  Ellen,{c)  a  term  was  deTiaed  to  a  woman  and 
her  children,  ahe  baring  then  three  children  ;  and  it  was  held,  that  she  and  the 
three  children  took  jointly.  In  Oaies  t.  Jack$onf{di  the  devise  was  to  a  woman 
and  her  children  of  her  body  begotten  by  her  then  haaband,  and  their  heirs  ; 
and  it  was  held,  that  she  and  her  children  took  as  joint  tenants  in  fee.  In  Buffar 
▼.  Bradford,{e)  a  portion  of  the  residue  was  gi?en  to  the  testator's  niece  and 
the  children  bom  of  her  body  ;  the  niece  had  no  child  at  the  date  of  the  will, 
but  died  afterwards  in  the  testator^s  lifetime,  leaving  a  child  :  Lord  Hardwicke 
decided,  that,  had  they  both  lived,  she  and  the  child  would  have  taken  as  joint 
tenants ;  and  that,  she  being  dead,  the  child  took  the  whole. 

Mr.  Capron^  in  support  of  the  same  constniction,  cited  Hamillon  v.  Roifle.(g) 
The  Master  op  the  Rolls  held,  that  the  legacy  of  2000/.  vested 
absolutely  in  the  three  children  of  Jacob  *Butter,  the  brother  of  the  tes-    [*73] 
tator,  who  were  living  at  the  testator's  death,  to  the  exclusion  both  of 
the  issue  of  those  three  children,  and  of  the  issue  of  such  children  of  Jacob  the 
brother  as  died  in  the  testator's  lifetime. 


1828 ;  August. — ^The  cause  was  heard  on  further  directions  before  the  Yice- 
Chanoellor ;  and  the  question  then  was,  whether,  under  the  residuary  clause, 
the  children  of  such  children  of  the  testator's  brothers  and  sister  as  died  in  his 
Hfetime,(A)  were  entitled  to  a  share  of  the  residue. 

On  behalf  of  the  daim  of  the  children  of  such  deceased  children,  it  was 
argued  that  the  plan  of  the  testator  was  to  substitute  the  issue  of  deceased 
nepliews  and  nieces  as  objects  of  his  bounty  in  the  place  of  their  parents ;  and 
that  whatever  the  parent  would  have  taken,  had  he  or  she  been  alive  at  the 
tiaie  of  the  distribution  of  the  fund,  was  to  go  to  their  children.  It  was  of  no 
importance  whether  a  nephew  or  niece  died  in  the  lifetime  of  the  testator  or 
after  his  death  :  in  neither  case  could  he  or  she  take,  if  they  died  before  the 
period  fixed  for  the  division  of  the  fund  ;  but  if  they  left  children,  those  child- 
ren were  to  take  in  their  stead.  The  direction,  that  '^  such  children  were  to 
stand  in  the  place  of  their  parent,"  did  not  mean  that  they  were  to  take  what 
had  become  vested  in  the  parent ;  for  no  share  of  the  residue  vested  in  the 
nephews  and  nieces,  till  the  time  of  the  distribution  arrived  ;  and  the  limitation 
in  favor  of  the  children  of  nephews  and  nieces  had  reference  to  the  children 
of  such  nephews  and  nieces  only  as  had  died  previously.  The  clause, 
therefore,  was  an  express  'direction,  that,  if,  when  the  period  of  distri-  [*74] 
butioo  came,  any  of  his  nephews  and  nieces  were  dead,  leaving  children, 
those  chiMren  were  to  take  what  the  parent,  if  alive,  would  have  taken  :  and 
to  exclude  children  of  nephews  and  nieces  who  bad  died  before  the  testator, 

(c)  6  Rep.  17.  (6)  2  Vara.  545.  (e)  Fraem.  185. 

{d)  8  flkmiga,  IITSL  (<)  3  Alk.  990.  (f)  4  Vm.  4S7. 

(A)  The  ohOdrtn,  wko  died  inhji  liretime,  were  all  dead  at  the  dateof  the  wUL 
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was  to  impose  on  the  bequest  a  restriction  not  prescribed  or  justified  by  the 
words  of  tLe  will. 

Thb  Vice-Chakcbllor  held,  that  the  children  of  such  children  of  Joaoph 
Butter,  Betty  Pratt,  and  Jacob  Butler,  as  died  in  the  testator's  lifetime,  were 

not  entitled  to  any  share  of  the  residue.(a) 


**  Declare  that  the  clear  residue  of  the  testator's  esute  and  effects  vested  in 
such  of  the  children  only  of  the  testator's  brothers  and  sisters,  Jacob  Butter, 
Joseph  Butter,  and  Betty  Pratt,  as  were  living  at  his  decease,  in  equal  shares, 
subject,  as  to  each  of  such  shares,  to  be  divested  in  favor  of  their  children,  as 
joint  tenants  of  the  parent's  share,  in  case  of  the  parentis  death  before  the 
period  of  division." 


[♦75]  •Amphlbtt  t;.  Parke. 

BouM, — 18S7;  DaeeemlMrS. 

Iv  this  case  a  testatrix,  having  devised  her  real  and  personal  estate  to  trus- 
tees upon  tiusts  for  sale,  directed  that  the  proceeds  of  her  real  estate  should 
be  taken  as  part  of  her  personal  estate ;  and  that,  out  of  t!ie  nioneys  to  arise  by 
such  sale,  and  out  of  all  other  her  personal  estate,  several  legacies  should  be 
paid  ;  and  she  then  gave  the  residue  to  Elizabeth  Parke  for  life,  with  remain- 
der over. 

The  personal  estate  was  not  sufficient  to  pay  the  legacies ;  and  some  of  the 
legatees  died  in  the  testatrix's  lifetime.  One  question  was,  whether  the  real 
estate  was  absolutely  converted  into  personalty,  so  that  the  lapsed  legacies  fell 
into  the  residue,  or  whether  the  conversion  was  partial  only,  and  therefore 
those  legacies  belonged  to  the  heir  ? 

TJie  pecuniary  legacies  were  not  paid,  until  the  end  of  a  year  after  the  tes- 
tatrix's death ;  and,  the  funds  out  of  which  those  legacies  were  paid,  produced 
rents  or  dividends  in  the  mean  time.  A  second  question  was,  whether  this 
income  belonged  to  the  tenant  for  life,  or  was  to  be  considered  as  capital  of 
which  she  would  take  only  the  interest  ? 

The  case  had  been  argued  before  Sir  John  Leach,  as  Vice-chancellor,  who 
held  that  the  real  estate  was  absolutely  converted  into  personalty ;  that  the 
lapsed  legacies  belonged  to  the  residuary  legatee,  and  not  to  the  heir ;  and  that 
the  year's  income  of  the  fund,  with  which  the  legacies  had  been  paid, 
[^76J  formed  part  of  the  ^capital  of  the  residue,  and  did  not  belong  to  the 
tenant  for  life.  The  facts  of  the  case,  and  his  Honor's  judgment,  are 
reported  in  1  Sim.  275. 

(a)  CArtttopA«r«m  t.  N^yUr,  1  Mer.  930.    [Wmigk  v.  WumgK  S  Myl.  St  K.  41.    TfiherMgk 
▼.^ar6iii,6  8im.  SS9.] 
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The  parties  had  differed  in  drawing  up  the  minotes  of  the  decree,  and  the 
case  was  again  brought  on  to  be  heard  before  Sir  John  Leach  at  the  rolls. 

Mr.  Sugden  and  Mr.  Andrews^  for  the  heir»  in  addition  to  the  cases  referred 
to  in  the  former  argument,  cited  Collins  ?.  Wakeman.(a) 

The  Master  op  the  Rolls  came  to  the  same  conclusion  on  both  questions, 
as  at  the  former  hearing.[i] 


Walker  v.  Mackib. 

JtoLU.--1837 ;  Dee.  6. 

A  will  ie  deemed  a  good  ezeoution  of  a  power,  if  it  diapoeeof  the  aubjeet  of  the  power,  althoofb  it 

doea  not  refer  to  the  power. 
The  anbject  of  the  power  will  paaa  by  the  worda  of  **  all  other  my  property,*  if  it  be  plain,  from 

other  ezpreaaioiia  in  the  wUl,  that,  wider  theae  faoeial  worda  abe  eonaidered  the  property  onder 

the  power  to  be  included. 

The  tesutrix  in  this  case  had  power  to  appoint  by  will  a  certain  leasehold 
estate,  and  certain  sums  of  3  per  cent,  stock,  which  were  standing  in  the  name 
of  the  accountant  general  of  the  court  of  chancery.  She  was  entitled  to  both 
for  her  life ;  and  the  stock  had  been  transferred  to  the  accountant  general  upon 
a  bill  filed  by  her. 

The  testatrix  began  her  will  by  giting  certain  pecuniary  legacies,  and  then 
gave  "  all  the  rest  and  residue  of  her  bank  stock  to  her  god-daughter  Mary 
Ann  Wood,  with  her  wearing  apparel,  goods,  and  chattels  of  every  kind 
whatsoever,  and  all  other  property  she  possessed  *at  the  time  of  her  [*77J 
decease,  excepting  502.  of  her  bank  stock,  which  she  gave  thereout  to 
her  executors."  It  was  proved,  that  she  had  no  bank  stock,  nor  any  stock 
whatsoever,  except  the  stock  in  court,  over  which  she  had  a  power  of  appoint- 
ment. 

The  question  was,  whether  the  will  was  a  good  execution  of  the  power,  so 
as  to  pass  the  stock. 

Mr.  Sugden  and  Mr.  PhUlimaref  for  the  plaintiff. 

Mr.  Beames^  for  the  defendant. 

The  Master  of  the  Rolls  was  of  opinion  that  the  will  was  a  good  exe- 
cution of  the  testatrix's  power  as  to  the  3  per  cent,  stock  in  court ;  that  her 
pecuniary  legacies  were  payable  out  of  it :  and  that  the  will  was  also  a  good 
execution  of  her  power  as  to  the  leasehold  estate :  it  being  plain  that  she 
meant  to  describe  the  property,  over  which  her  power  extended,  under  the 
words — "  all  other  property  which  she  possessed," — ^by  excepting  out  of  it  50/. 
of  her  bank  stock,  which  she  gave  to  her  executors.[2] 

(m)  2  7ea  jtttt.683. 

[1]  Reversed  by  Lord  Brongham,  3  Roaa.  &  M.  221. 

[2]  Vide  Napier  v.  Napier,  1  Sim.  28.  Farmer  ▼.  Parmer,  3  Run.  354.  Adame  ▼.  Auetin,  id. 
461.  Lewie  w.  UeweUym  Tom.  dt  Rom.  104.  Hughee  v.  Twmer,  3  Myl.  &  K.  666,  LoveU  t. 
Knight,  3  Sim.  275.  Bradieh  ▼.  Oib^,  8  Johna.  Ch.  Rep.  551.  Heyer  v.  Burger,  1  Hoff.  Rap. 
18.    Orwi  X,  Lynam,  poat,  292. 
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[*78]  *£dwarp8  a.  Alliston. 

Rolls.— 1*^7  ;  December  6,  10. 

Cron  remaindem  cannot  be  implied  in  a  deed,  and  are  not  created  m  to  accruing  efaarM  by  a  limi- 
tation of  the  entire  estate  to  an  only  eurriTinf  child  and  hie  iMoe,  or  by  a  gift  over  of  tbe  entire 
eatate  in  remainder  after  the  failure  of  all  ijkue,  or  by  an  expnm  erration  of  croea  remahideil 
aa  to  the  original  ihareo. 

Bt  indentures  of  lease  and  release  bearing  date  on  the  26th  and  27th  uf 
August,  1782,  being  the  settlement  made  on  the  marriage  of  James  Crompton 
and  Sarah  Corney,  Thomas  Sandford,  the  uncle  of  Sarah  Corney,  conveyed 
certain  lands  and  tenements  to  the  use  of  Sarah,  the  wife  of  him  Thomas 
Sandford,  and  her  assigns,  for  her  life  ;  remainder  to  the  use  of  James  Crorap* 
ton  and  his  assigns,  during  his  natural  life  ;  "  remainder  to  the  use  of  Birk- 
head  Hitchcock  and  Robert  Dean,  and  their  assigns,  during  the  life  of  James 
Crompton,  upon  trust  to  support  contingent  remainders ;  remainder  to  the 
use  of  Sarah  Crompton,  and  her  assigns,  during  her  life  ;  remainder  to  the 
use  of  all  and  e? ery  the  child  and  children  of  the  body  of  James  Crompton  on 
the  body  of  Sarah  his  wife,  lawfully  begotten  or  to  be  begotten,  equally  to  be 
divided  between  or  among  them  ;  if  more  than  one,  share  and  share  alike  as 
tenants  in  common,  and  not  as  joint  tenants,  and  to  the  use  of  the  several  and  re- 
spective heirs  of  the  body  and  bodies  of  all  and  every  such  child  and  children 
lawfully  issuing  ;  and  if  there  should  be  a  failure  of  issue  of  the  body  or  bodies 
of  any  such  child  or  children  then  as  to  tbe  part  or  share,  or  parts  or  shares,  of 
such  child  or  children,  when  issue  should  so  fail,  to  the  use  of  the  remaining 
and  other  children  of  the  body  of  James  Crompton,  on  the  body  of  Sarah  his 
wife  lawfully  begotten  or  to  be  begotten,  equally  to  be  divided  between  or 
amongst  them,  if  more  than  one  share  and  share  alike,  and  they  to  take  as 
tenants  in  common  and  not  as  joint  tenants,  and  to  the  use  of  the  sev- 
[*79]  eral  and  respective  heirs  of  the  *body  and  bodies  of  such  remaining 
and  other  children  lawfully  issuing;  and,  in  case  there  should  be  a 
failure  of  issue  of  the  bodies  of  all  such  children  but  one,  or,  if  there  should 
be  but  one  such  child,  then  to  the  use  of  such  only  remaining  or  only  child, 
and  the  heirs  of  his  or  her  body  lawfully  issning :"  and  for  default  of  such 
issue,  to  the  use  of  the  right  heirs  of  Thomas  Sandford  for  ever. 

There  were  seren  children  of  the  marriage,  four  of  whom  died  without  issue: 
Tiz.  James  Dickinson,  who  died  in  1823 ;  Thomas,  who  died  in  1785 ;  Joshua 
who  died  in  1800 ;  and  Margaret,  who  died  in  18!  1.  In  1825.  Mary,  Sarah, 
and  Louisa,  the  three  surviving  children  and  their  husbands  suffered  a  common 
recovery,  which,  it  was  declared,  should  enure  to  the  use  of  Edwards  and  Bar- 
low, and  their  heirs  upon  certain  trusts. 

Edwards  and  Bariow,  having  agreed  with  the  defendanU  for  a  sale  of  the 
premises,  filed  a  bill  to  enforce  the  performance  of  the  contract  The  usual 
reference  was  directed  ;  and  the  defendant  canied  in  rarious  objections  to  the 
title.     Of  these  the  principal  was  tbe  following : — That,  in  consequence  of  the 
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want  of  words  in  the  indenture  of  the  27th  of  August,  1782,  to  create  cross 
remainders  as  to  the  surviving  shares  taken  by  the  children  who  afterwards 
died  without  issue,  the  vendors  had  not  shown  a  title  to  the  three-sixtlis  of  the 
one-seventh  share  alleged  to  have  belonged  to  Thomas  Crompton,  which,  on 
bis  death  without  issue,  survived  to  his  brothers  James  and  Joshua,  and  his 
sister  Margaret ;  nor  to  the  two-fifths  of  the  one-seventh  share  alleged  to  have 
belonged  to  Joshua,  vihich,  on  his  death  without  issue,  survived  to  James  and 
Margaret ;  nor  to  the  one-fourth  of  the  one-seventh  share  alleged  to 
have  belonged  *to  Margaret,  which,  on  her  death  without  issue,  sur-  [*80] 
Tived  to  James. 

The  master  reported  that  a  good  title  was  shown ;  and  the  defendants  ex* 
cepted  to  the  report. 

Mr:  Tyrrell,  in  support  of  the  exception,  cited  the  note  by  Williams  in  1 
Saunders*  Reports,  186,  Nevell  v.  NeveU,{a)  Counden  v.  C/erA,(6)  King  v. 
MellingSs)  Doe  v.  Wainewright,(d)  Doe  v.  Dorvell,{e)  Doe  v.  Worsley,{g) 
Meyrick  v.  Whishaw,{h)  Levin  v.  Weatherall,(i)  These  authorities,  he  ar- 
gued, established  the  rule,  that,  in  a  deed,  cross  remainders  cannot  be  raised 
by  implication,  however  evident  it  mayl>e  tfaat  the  probable  intention  of  the 
parties  was,  thai  there  should  be  cross  remainders.  Here  the  property  was 
limited  to  the  children  in  tail  as  tenants  in  common  ;  and  there  was  a  direc* 
tion,  that  the  part  or  parts  of  a  child  or  children,  whose  issue  should  fail, 
should  go  to  the  remaining  children.  But  if  any  of  these  remaining  children 
should  die  without  issue,  though  their  original  shares  were  by  the  words  iim* 
ited  over,  there  were  no  words  which  would  carry  the  share  or  shares  which 
might  have  accrued  to  them. 

Mr.  Sagden  and  Mr.  Seton^  for  the  plaintiffs  : — The  words,  which  are  used 
here,  are  as  sufficient  to  create  cross  remainders,  as  the  words  in  Doe  ▼* 
WainerigM,  The  question  is  one,  not  of  implication,  but  of  construction. 
We  do  not  say  that  cross  remainders  are  to  be  implied  ;  but  we  con- 
tend that  no  precise  form  of  *words  is  necessary  in  order  to  create  [•81] 
cross  remainders,  and  that  the  words,  which  are  used  here,  if  fairly 
construed,  so  as  to  give  them  full  effect,  are  sufficient  to  carry  the  original,  as 
well  as  the  accrued,  shares  to  the  surviving  children.  There  is  an  express 
limitation,  that,  if  there  should  be  a  failure  of  issue  of  the  body  or  bodies  of 
any  of  the  children,  the  part  or  parts,  share  or  shares,  of  such  child  or  chil- 
dren, shall  go  to  the  remaining  children,  and  the  heirs  of  their  bodies  respec- 
tively, as  tenants  in  common.  Cross  remainders,  therefore,  are  created—' 
created  beyond  all  doubt  as  to  the  original  shares ;  and  the  only  question  is, 
what  interpretation  shall  be  put  on  the  words,  *'  part  or  parts,  share  or  shares.'' 
Do  they  denote  all  the  share  of  interest  which  each  child  has,  when  he  or  she 
shall  die  without  issue  ?     Or  do  they  denote  only  that  share  of  interest  which 

(a)  1  Roll.  Ab.  8»T.  (ft)  Hob.  34.  (<r)  1  Veiitr.  995.  (d)  5  T.  IL  497. 

(ff)  5  T.  B.  518.  (F)  I  £Mt,  41&        (A)  9  B.  4ft  A.  81Q.  (t>  1  trod  ^  0.  401, 
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the  child  took  originally  1  The  former  construction  is  the  more  natural,  eyen 
if  we  do  not  extend  our  view  beyond  this  clause  of  the  deed.  At  all  events, 
the  words  must  be  admitted  to  be  ambiguous ;  if  they  may  mean  only  original 
shares,  they  may  also  mean  both  original  and  accrued  shares.  But  the  set- 
tlor has,  in  the  subsequent  part  of  the  deed,  explained  the  meaning  of  terms, 
which,  in  themselves,  might  be  deemed  of  doubtful  signification.  For  there 
is  a  limitation,  that,  in  case  there  shall  be  a  failure  of  issue  of  the  bodies  of 
all  the  children  but  one,  the  whole  of  the  property  is  to  go  to  that  one  child. 
Suppose  that  there  had  been  only  three  children  of  the  marriage,  and  that  one 
of  them  had  died  without  issue,  the  share  of  the  one  so  dying  would  have 
accrued  to  the  other  two ;  suppose  one  of  these  two  to  have  died  without 
issue,  the  whole  estate,  by  force  of  the  deed,  would  have  been  vested  in  the 
survivor ;  so  that,  in  such  a  state  of  circumstances,  it  is  clear  that  the  words 
'*  part  or  parts,  share  or  shares"  must  mean  accrued,  as  well  as  origi- 
[*62]  nal,  shaies.  Such  being  the  construction,  which  *must  have  been  put 
upon  the  words,  if  there  had  been  only  three  children,  it  would  be  ab- 
surd to  construe  them  differently,  because  there  have  been  seven  children. 
Four  of  these  seven  children  have  died  without  issue  :  but  if,  instead  of  four, 
six  had  so  died,  the  words,  to  which  we  have  alluded,  would  have  carried  the 
whole  estate,  that  is,  all  the  shares  both  original  and  accrued,  to  the  sole  sur- 
viving child.  How  could  this  effect  have  been  wrought,  if,  at  the  death  of 
each  child,  his  or  her  original  share  alone,  and  not  the  accrued  shares,  had 
gone  over  from  time  to  time  to  the  survivors  ? 

If  there  should  be  a  failure  of  issue  of  all  the  children,  the  whole  estate  is 
limited  over  to  the  heirs  of  the  settlor.  This  purpose  could  not  be  effected, 
unless,  upon  the  death  of  any  of  the  children  witliout  issue,  all  the  share, 
whether  original  or  accrued,  which  had  belonged  to  a  child  so  dying,  went 
over  to  the  survivors. 

The  clauses,  which  provide  for  the  events  of  all  the  children,  or  of  all  the 
children  except  one,  dying  without  issue,  distinguish  this  case  from  all  those 
in  which  it  has  been  held  that  cross  remainders  were  not  created. 


December  10. — ^Thb  Master  op  the  Rolls  : — In  this  case,  the  impres- 
sion, which  wasroade  upon  my  mind,  in  favor  of  the  title,  has  been  removed 
by  an  attentive  consideration  of  all  the  authorities. 

The  bill  is  filed  for  the  specific  performance  of  a  contract  for  the  sale  of  an 
estate.     Upon  a  reference  to  the  master,  he  reported  in  favor  of  the   title  ; 

and  to  his  report  the  purchaser  took  an  exception. 
[*83]  •The  objection  to  the   title  was,  that,  although   cross  remainders 

were  limited  as  to  the  original  shares  of  each  child,  yet  they  were  not 
limited  as  to  the  shares  which  accrued  to  the  remaining  children  by  the  sub- 
sequent deaths  of  others  ;  and  consequently,  that  the  three  remaining  children 
could  not  make  a  good  title  to  the  parts  or  shares,  which,  upon  the  succes- 
sive deaths  of  the  three  children,  who  had  died  last,  had  respectively  accrued 
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to  those  chiidren.  For  the  vendor  it  was  argued,  that  the  limitation  of  the 
whole  estate  to  the  only  remaining  child,  and  the  heirs  of  his  body,  in  case 
there  should  be  only  one  remaining  child,  and  the  limitation  oyer  of  the  whole 
estate  in  default  of  all  issue,  added  to  the  express  limitation  of  cross  remain- 
ders with  respect  to  the  original  shares,  not  only  left  no  doubt  of  the  settlor's 
intention  to  create  cross  remainders  as  to  the  accruing  shares,  but  amounted, 
eyen  in  a  deed,  to  a  sufficient  declaration  of  his  purpose  to  give  effect  to  his 
intention. 

Of  the  intention  of  this  settlor  to  create  cross'remaindturs,  as  to  the  accruing 
shares,  there  can  be  no  reasonable  doubt.    The  question  is,  whether  he  has 
so  expressed  that  intention,  as  to  give  effect  to  it  in   a  deed  ?    The  direc- 
tion that  the  estate  should  go  wholly  to  an  only  surviving  child,  and   should 
wholly  go  over  in  remainder,  if  there  was  a  failure  of  issue  of  all  children, 
plainly  denotes  the  settlor^s  intention ;  because  these  ultimate  purposes  could 
not  be  effected  without  cross  remainders  as  to  the  accruing  as   well  as   the 
original  shares :  and  it  must  be  inferred,  that  he  who  intends  a  particular  pur- 
pose, must  intend  the  means  by  which  that  purpose   is  to  be  accomplished. 
But  the   authorities   say,  that  this  is  mere  implication,  and  that,  although  it 
would  give  effect  to  a  will,  it  cannot  operate  in  a  deed :  and  such  is  the  re- 
sult of  several  cases  which  have  been  cited  in  this  argument.     It  did 
not,  however  occur  in  *the  decided  cases,  that  the  settlor   had  ex-      [*84] 
pressly  created  cross  remainders  as  to  the  original  shares   of  the 
children  :  and  it  is  contended  that  this  circumstance,  added  to  the  direct  limi- 
tation of  the  entire  estate  to  the  only  surviving  child,  and  the  gift  over  of  the 
entire  estate  in  remainder  upon  the  failure  of  all  the  children  and  their  issue, 
not  only  clearly  manifest  the  settlor's  intention,  but  amount  altogether  to  a 
sufficient  expression  of  that  intention  in  a  deed. 

It  must  be  admitted,  that,  under  these  several  circumstances,  no  doubt  can 
be  entertained  of  the  settlor's  intention  ;  but  sti!!  the  difficulty  remains,  whether 
you  can  arrive  at  this  conclusion  without  'that  sort  of  implication,  which  in 
such  cases  is  excluded  from  the  construction  of  a  deed.  If  the  inference  that 
the  settlor  must  have  intended  that  cross  remainders,  as  to  the  accruing  shares, 
should  be  created,  because  he  has  intended  a  purpose  which  could  be  effected 
only  by  such  means,  is  to  be  considered  as  an  implication  which  is  to  be  re- 
jected in  the  construction  of  a  deed — must  not  the  inference,  that  the  settlor 
intended  that  cross  remainders  should  l^e  created  as  to  the  accruing  shares, 
because  he  has  expressed  such  an  intention  as  to  the  original  shares,  be  con- 
sidered also  as  an  implication,  which  is  to  be  equally  rejected  in  a  deed? 
Can  this  additional  circumstance  do  more  than  afford  additional  implication 
of  the  same  intention  ?  And  if  the  court  cannot  act  at  all  in  this  matter  by 
implication,  can  it  be  of  importance,  whether  there  is  one  circumstance  only 
or  ten  circumstances,  which   afford    the  same   implication  T    The  case  of 
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Doe  ▼,  Wainewr%ght{a)  has  been  referred  loin  this  argument.  Id  lba| 
[*85J  case,  as  in  ibis,  there  was  a  ^limitalioD  of  the  entire  estate  to  aq 
only  child,  and  the  remainder  over  of  the  entire  estate  was  limited 
upon  the  failure  of  all  issue;  and  in  that  case,  as  in  this,  tbere  was  also  aa 
express  creation  of  cross  remainders  as  to  the  original  shares.  But  in  thai 
case  there  immediately  followed  these  words : — *'  and  so,  toties  quoties,  as  an j 
of  the  said  children  should  die  without  issue,  till  there  should  be  only  one 
child  left.''  These  latter  words,  which  unfortunately,  are  not  found  in  ihia 
case,  were  very  properly  considered  as  expressly  extending  the  cross  re- 
mainders to  the  accruibg  shares  ;  and  that  case,  therefore,  is  no  authority  for 
this. 

Upon  an  accurate  view  of  all  the  cases,  I  am  compelled  to  declare,  that,  al- 
though there  is  no  doubt  here  of  the  settlor's  intention,  yet,  there  is  no  authorit j 
to  be  found  in  the  books,  which  would  justify  me  in  slating,  that  the  settlor 
has  used  here  such  expressions,  with  respect  to  the  accruing  shares,  as  are  io 
a  deed  necessary  to  raise  cross  remainders  with  respect  to  the  accruing  shares  ; 
and,  least  of  all,  can  I  come  to  that  conclusion  as  against  a  purchaser. 

The  exception  to  the  master's  report  of  a  good  title  must  be  allowed. 


f*86]  •Farmer  «.  Mills. 

Rous. — 1897 ;  December  6. 

A  testator,  by  hie  will,  gmve  oertftin  annoitiet,  and  directed  that  the  ranif  eet  apart  to  eecim  tbem, 
■boald,  ai  the  annoitants  died,  sink  into  the  r<  eidae  of  hii  personal  estate :  By  a  codicil  to  hio 
will,  he  stated,  that,  m  case  his  property  would  not  provide  an  income  equal  to  the  amuiitiasw 
they  should  be  rateably  reduced :  His  estate  was  deficient,  and  the  annuiUes  were  rateably  re- 
duced :  Upon  the  death  of  any  annuitant,  the  sum,  set  apart  to  secure  the  reduced  annuity,  will 
belong  to  the  residuary  legatees,  and  is  not  to  be  applied  to  increase  the  reduced  annuities  to  the 
amount  given  by  the  will. 

The  testator  in  this  case  by  bis  will  gave  certain  annuities,  which  were  to  be 
secured  by  the  investment  of  sufficient  sums  either  in  the  funds  or  on  mort- 
gage :  he  directed,  that«  as  the  annuitants  should  die,  the  sums,  by  which  the 
annuities  were  secured,  should  sink  into  and  become  a  part  of  the  residue  of 
his  estate  :  and  he  named  several  persons  as  his  residuary  legatees.  By  a 
codicil  to  his  will  he  stated,  that,  upon  reflection,  he  considered  it  to  be  proba- 
ble, that,  after  full  payment  of  his  funeral  expenses,  debts,  and  legacies,  there 
plight  not  be  property  left,  which  would  be  adequate  to  produce  interest  suffi- 
cient to  pay  the  annuities  given  by  his  will ;  and  in  such  case  he  directed  that 
an  equal  deduction  should  be  made  from  each  annnity  rateably  according  to  its 
amount,  after  the  expiration  of  six  months  from  his  death  :  in  which  time  he 

(a)  5  T.  Rep.  427. 
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considered  that  bis  affairs  might  be  closed,  so  as  to  ascertain  the  amount  of  his 
property. 

His  estate  did  prove  insufficie.nt  for  the  full  payment  of  the  several  annuities 
given  by  bis  will :  and  the  question  in  the  cause  was,  whether,  upon  the  death 
of  any  annuitant,  the  sum  set  apart  to  secure  his  reduced  annuity  should  be 
applied  to  increase  the  other  annuities,  until  they  were  made  to  amount  to  the 
sums  given  by  the  will  ?  or,  whether  the  sum  so  set  apart  should  belong  lo  the 
residuary  legatees  ? 

The  Master  of  the  Rolls  : — If  the  case  had  rested  upon  the  will, 
the  residuary  legatees  could  have  taken  no  benefit,  until  the  annuities 
*were  fully  provided  for.  By  the  codicil  the  testator,  in  case  of  the  [*87] 
deficiency  of  his  property  to  supply  by  its  interest  the  whole  amount  of 
the  annuities  given  by  his  will,  directs  that  those  annuities  shall  be  rateably 
reduced,  so  as,  upon  the  whole,  not  to  exceed  the  income  of  his  property. 
The  annuitant,  who  receives  his  reduced  annuity,  receives  all  that  the  testator 
intended  he  should  receive,  in  case  of  the  deficiency  of  his  property  ;  and  the 
sum  set  apart  to  secure  the  reduced  annuity  will  sinkJnto  the  residue,  in  the 
same  manner  as  it  would  have  done,  if  the  property  had  been  adequate  to  pro- 
vide for  the  sum  given  by  the  will.[l] 

[1]  ^  It  apptsrs  to  be  weft  settled,*  my  ChaaMilor  Walwortli,  in  JtmuB  v.  James,  4  Paige,  117, 
•*  th^t  in  a  will  of  pewenal  eatato*  a  genml  nMmery  beqoeat  cafiiea  to  «he  feridMiry  legateea  not 
only  every  thing  not  diapoeed  of  in  terma  or  by  neeawary  implieatkHH  bat  alao  ovaryliiinf  wAioh 
tama  cot  not  to  have  been  legally  diapoeed  of,  ao  aa  to  paaa  to  the  penone  intended  aa  the  objeota  of 
the  tcatator'fi  bounty.**  The  Ibllowing  extract  from  the  opinion  of  Vice>Chancellor  McCoon,  in 
Ming  V.  W^odkuUf  3  Edw.  Cb.  Rep.  89,  ia  inaerted  from  ita  bearing  on  the  anbjeet : — *•  And  ai  a 
ll^naral  role  with  reapeet  to  reaiduary  be«|a«sts  of  peraenal  eatale,  a  raaidoary  legatee  ia  entitled  not 
only  tq  what  remaina  after  the  payment  of  debta  and  legaciea,  but  whatever  may  by  lapaa,  invidid 
dispoaitiun,  or  any  caaaalty,  after  the  making  of  Uie  will,  fall  into  the  reaidoe.  9  Roper  on  Leg. 
453;  JanuM  t.  James,  4  Paige,  117.  To  entitle  a  residuary  legatee  to  the  benefit  of  a  lapaed  or 
▼Old  bequest,  however,  he  moat  be  a  legatee  of  the  reaidoe  generally,  and  not  partially  ao ;  for, 
where  it  ia  manifeat,  from  the  expreaa  worda  of  the  will,  that  a  gift  of  the  residue  is  oonfined  to  the 
residue  of  a  particular  fund  or  deaoription  of  property,  or  to  aome  eertain  ruiduum,  he  will  l>e  re- 
atrioted  to  what  is  thus  particularly  gives,  ainoe  a  legatee  OMinot  take  more  than  is  fairly  within 
the  scope  of  the  gift.  But  to  exclude  what  may  fall  by  lapse  or  invalid  dispoaition.  from  the  gift  of 
the  reaidoe,  aa  it  may  be  auppoaed  that  the  testator  did  not  intend  to  die  inteatate  as  to  any  portion 
of  hia  property,  when  he  aet  about  making  a  wilU  and  ia  auppoaed  to  exclude  the  residuary  legatee 
only  for  the  sake  of  the  particular  legatee,  the  law  requirea  that  he  should  use  very  special  words, 
clearly  limiting  the  gift  of  the  reaidue,  and  ahowing  in  express  terms,  an  intention  to  exclude  auch 
portions  of  hta  estate  as  may  fail  to  pass  under  previous  clauses  of  the  will,  in  order  to  take  it  out 
of  the  general  rale  above  atated.**    8oe  Ommaney  v.  Butcher ^  Turn.  &  Runs.  360. 
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Braddon  t;.  Farrand. 

Rouji.— 1837 ;  December  7. 

A  tofltalrix  appointed  A.  B.  to  be  her  executor,  to  see  that  her  will  wai  pot  in  force ;  the  exeeator  m 
a  trustee  for  the  next  of  kin. 

The  testatrix  in  this  case  was  a  person  of  inferior  station  in  life,  and  had 
formerly  lived  as  a  servant  in  the  family  of  Mr.  Ferrand,  a  merchant  in  the 
city  of  London.  She  began  her  will  in  the  following  words :  I  constitute  and 
appoint  Robert  Farrand  of  Fenchurch  street,  Esq.,  my  executor,  to  see  that 
my  will  is  put  in  force."  She  then  gave  pecuniary  legacies  to  various  per- 
sons :  but  the  instrument  contained  no  express  disposition  of  the  residue. 

No  legacy  was  given  to  Mr.  Ferrand  ;  and  the  question  in  this  cause  was, 
whether  Mr.  Farrand  was  beneficially  entitled  to  the  residue  ? 

Mr.  Sugden^  for  the  plaintiff^  who  claimed  as  next  of  kin  to  the  testatrix, 
cited  Seley  v.  Woodj{a)  White  v.  Evans^ib)  Giraud  v.  Hanhury.{c) 
[•88]  *Mr.  Home  and  Mr.  Matthews^  contra. — The  will  merely  appoints 
an  executor ;  the  words,  '^  to  see  that  my  will  is  put  in  force,'*  express 
nothing  whrch  is  not  necessarily  implied  in  the  appointment  of  an  executor  : 
the  character  of  the  executor  gives  the  person,  who  is  clothed  with  it,  a  right 
to  the  residue  not  disposed  of,  unless  there  is  a  plain  indication  that  he  is  not 
to  take  a  beneficial  interest :  and  here  no  such  indication  can  be  pointed  out. 

The  Master  of  the  Rolls  : — ^The  question  is,  whether  this  testatrix  can 
be  considered  as  having  expressed  an  intention  to  confer  an  office  only  upon 
Mr.  Ferrand,  and  not  a  beneficial  interest  7  She  states  the  purpose  of  her  ap- 
pointroent  was,  that  Mr.  Farrand  should  see  that  her  will  was  put  in  force  ; 
and  her  purpose,  therefore,  was,  to  confer  an  office  and  not  a  beneficial  interest. 

Declare  that  Mr.  Farrand  is  a  trustee  of  the  residuary  estate  for  the  benefit 
of  the  testatrix's  next  of  kin.[l] 


[*89]  Harries  v.  Bryant. 

Rolls. — 1837  ;  December  10. 

The  atai^nee  of  a  lease  Tor  lives,  which  contained  a  covenant  for  a  renewal  npon  the  dropping  of 
any  life,  provided  application  were  made  within  six  months,  having  omitted,  upon  the  death 
of  one  of  the  cestui*  que  vie  to  apply  for  a  renewal  within  the  eix  months,  filed  his  bill  praying 

(a)  10  Yes.  75.  (ft)  4  Yes.  91.  {e)  3  Mer.  150. 

[1]  As  to  execotoi's  taking  a  l>eneficial  interest,  see  WeUman  v.  Bowring,  ^  Ruas.  374.  S.  C.  1 
Sim.  &.  Stu.  34.  Ommaney  v.  Butcher,  Turn.  &  R.  360.  Dawmn  v.  Thorne,  3  Russ.  335.  Cot. 
lUr  V.  Squire,  id.  467.  Wood  v.  Cox,  3  Myl.  &  Cr.  684.  S.  C.  1  Keen,  317.  Stocks  v.  DodeUy, 
1  Keen,  335.  Hamet  v.  Hamee,  3  Keen,  646,  633,  note.  Mr.  J.  Story  says,  that  in  America,  the 
surplus  is  by  law  univenally  distribotable  among  the  next  of  kin  in  the  absence  of  all  contrary  ex. 
prwsions  of  Intentkni  by  the  tesUtor.    3  Story*i  £q.  453. 
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relief,  upon  the  ground  that  he  did  not  within  the  eiz  months,  know  that  the  penon  waa  dead 
or  that  the  deceased  person  was  one  of  the  cestuis  que  vie  named  in  the  lease :  the  bill  was, 
dismissed  with  coats ;  becaose  the  plaintiff  might  have  known  the  facts,  if  he  had  used  rea- 
sonable diligence,  and  acted  with  ordinary  pradenoe. 

The  plaintiff  had  taken  an  assignment  of  a  lease  for  three  lives,  which 
contained  a  covenant  for  renewal  from  time  to  time,  on  the  falling  of  each 
life,  upon  payment  of  a  small  fine,  provided  application  were  made  for  re- 
newal within  six  months  after  the  life  dropped.  Alcock,  one  of  the  cestuis 
que  vie  named  in  the  lease,  died  on  the  dlst  of  January,  1822 ;  no  application 
was  made  for  a  renewal,  until  the  I2th  of  November,  1822;  and,  renewal 
being  then  refused,  this  bill  was  filed. 

Alcock  had  removed  from  the  place  where  he  resided  at  the  granting  of 
the  lease;  but  died  in  the  immediate  neighborhood  of  the  plaintiff;  having 
been  for  some  years  the  overseer  of  a  parish  adjoining  to  that  in  which  the 
plaintiff  resided.  The  plaintiff  alleged,  that  he  neither  knew  that  the  deceased 
person  was  the  life  named  in  the  lease,  nor  that  he  was  dead,  until  after 
expiration  of  the  six  months. 

Mr.  Sugden  and  Mr.  Cooper ^  for  the  plaintiff: — The  principle  of  a  court 
of  equity  is  compensation,  not  forfeiture  :  and  here  the  compensation  can  be 
easily  ascertained  ;  for  the  only  injury,  which  the  landlord  has  suffered,  is 
the  non-payment  of  a  pecuniary  fine.  In  Eaton  v.  Lyon,(a)  Lord  Alvanley 
says,  **  if  by  unavoidable  accident,  if  by  fraud,  by  surprise,  or  ignorance  not 
wilful,  parties  may  have  been  prevented  from  executing  a  covenant 
literally,  a  court  of  equity  will  interfere  ;  and,  *upon  compensation  [*90] 
being  made,  the  party  having  done  every  thing  in  his  power,  and 
being  prevented  by  the  means  I  have  alluded  to,  will  give  relief."  In  Bate" 
man  t.  Murray, (b)  in  the  house  of  lords.  Lord  Thurlow  said,  "  Courts  of 
equity  will  relieve  the  lessee,  if  he  has  lost  his  right  by  fraud  of  the  lessor, 
or  accident  on  his  own  part ;  but  will  never  assist  him  where  he  has  lost 
his  right  by  his  own  gross  laches  or  neglect :"  and  again  :  '*  Where  the  les- 
see has  lost  his  legal  right,  he  must  prove  some  fraud  on  the  part  of  the 
lessor  by  which  he  was  debarred  the  exercise  of  his  right,  or  some  accident 
or  misfortune  on  his  own  part,  which  he  could  not  prevent,  by  means  whereof 
he  was  disabled  from  applying  for  a  renewal  at  the  stated  times,  according  to 
the  terms  of  his  lease."  In  the  present  case,  Alcock  was  by  trade  a  shoe- 
maker ;  and  it  was  not  to  be  expected  that  the  death  of  an  obscure  individual 
should  be  immedately  known,  beyond  the  circle  of  bis  immediate  acquaintance. 

It  cannot  be  imputed  to  the  plaintiff  as  gross  laches  or  neglect,  that  he 
was  not  informed  of  Alcock's  death,  till  more  than  six  months  had  elapsed ; 
but  as  soon  as  he  was  apprised  of  the  fact,  he  applied  for  a  renewal.  His 
ignorance  could  not  be  called  wilful ;  and  it  was  merely  from  ignorance  or 
misfortune,  that  the  lease   was  not  renewed   within  the   prescribed  time. 

(a)  3  Vcs^  699.  (h)  Cited  in  4  Bro.  417. 
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Rawstorne  v.  Bentley^{a)  Saunders  ▼.  Pope.(b)  The  equity,  on  which  this 
bill  is  founded,  was  at  one  time  carried  to  an  extreme  length  in  Ireland  ;  and 
when  it  was  brought  within  reasonable  limits  by  the  decision  of  the  house  of 
lords  in  Kane  v.  Hamihon(c}  and  Bateman  v.  Murray,{d)  the  Irish  tenantry  act, 
19  and  20  6.  3,  c.  30.  was  passed,  which  at  once  recognized  and  de- 
[*91]  fined  the  principle  *on  which  equity  should  in  such  cases  interfere. 
The  decisions  on  that  act  are  authorities,  by  analogy,  for  this  plain- 
tiff's claim  to  relief.    Jackson  v.  Saunders^{e)  Lennon  r,  Napper{g) 

The  Master  of  the  Rolls  : — A  court  of  equity  will  relieve  against  the 
effect  of  an  express  covenant,  where  strict  perfcMrmance  of  the  condition  is 
prevented  by  ignorance  not  wilful,  or  by  unavoidable  accident.  Ignorance  is 
considered  to  be  wilfuU  where  a  person  neglects  the  means  of  information, 
which  ordinary  prudence  would  suggest ;  and  accident  is  not  unavoidablci 
which  reasonable  diligence  might  have  prevented. 

When  the  plaintiff  became  the  assignee  of  a  lease  containing  such  a  condi- 
tional covenant  for  renewal,  ordinary  prudence  would  have  suggested,  and 
reasonable  diligence  would  have  required,  that  he  should  have  ascertained 
who  the  lives  were,  and  have  taken  measures  to  secure  early  infornoation  of 
their  deaths.  All  this  he  appears  to  have  neglected  ;  his  ignorance,  tlierefore* 
was  wilful,  and  the  accident  not  unavoidable,  assuming  the  facts  to  be  as  he 
alleges  them.     Let  the  bill  be  dismissed,  and  with  costs.[l] 


[♦92]  •Law  y.  Thompson. 

"RoLLB 1827[;  Deeember  13,  13. 

The  intention  of  a  testator,  that  hie  gift  ehoald  not  rest  in  the  legatee,  until  it  shoald  be  aetaally 

lemitted  to  him,  wiH  prarail,  when  clearly  expresMd,  profided  the  remitUnce  be  not  delayed  by 

negligenoe  or  inevitable  accident. 

The  testator,  Clotworthy  Thompson,  who  was  a  lieutenant  in  the  East  In- 
dia Company's  service  on  the  Madras  station,  made  his  will  in  India,  bearing 
date  on  the  20lh  of  August,  1775,  and  containing  the  following  bequests: — 

••  I  give  and  bequeath  to  my  father,  John  Thompson,  of  Muchamoro.  near 
Antrim,  Ireland,  the  sum  of  6000  star  or  current  pagodas  of  Madras,  for  his 
sole  and  proper  use ;  but,  in  case  of  bis  death  before  the  said  sum  of  5000 
star  or  current  pagodas  be  paid  into  his  hands,  then  and  in  that  case  I  will  and 
bequeath  the  same  to  my  uncle  Thomas  Thompson,  of  Green  Mount,  near 
Antrim,  Ireland,  to  be  by  him  justly,  equally,  and  equitably  divided  and  dis- 
tributed among  all  my  brothers  and  sisters  alrve,  when  this  my  last  will  and 
testament  shall  be  put  into  ezectuion.^    He  then  gave  two  small  legacies,  one 

(a)  4  Bro.  C.  C.  415.  (6)  U  Vee.  390-393.  (<-)    1  Ridgeway,  180. 

(d)  1  Ridgway,  187.  («)  1  Sch,  dt  Uf.  443 ;  3  Dow, 437.        CS')  2  Sch.  dt  Lef.  683, 

[1]  Vido  1  Story'i  Eq.  117, 8.    3  Story's  Eq.  S54,  5. 
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of  which  was  to  a  charity  in  Ireland,  and  the  other  was  payable  in  India  ;  and 
proceeded  thus  : — "  I  also  appoint  Lieutenant-Colonel  Russell,  Captain  Gib- 
bings,  and  Lieutenant  Knox  to  be  th«  joint  eiecutors  of  my  will,  to  whom  my 
whole  property  is  to  be  paid ;  and  I  request  that,  after  they  have  received 
what  money  is  or  may  be  due  to  me,  whether  by  bonds  or  notes,  as  will  be 
found  in  my  escritoire^  or  by  the  amount  of  my  effects,  d(c.  d:c.  when  sold  by 
their  authority,  or  rather  as  soon  as  a  court  of  inquiry  shall  have  taken  an 
inventory  of  them,  (for  I  request  of  the  commanding  officer,  that,  as  soon  as 
the  said  inventory  is  sent  off  to  my  executors,  he  will  afterwards,  as 
^conveniently  or  as  advantageously  as  he  may  think  proper,  order  the  [*93l 
whole  of  my  things  and  effects  to  be  sold,)— I  say  I  [request  that  then 
my  executors  will,  by  the  first  good  opportunity,  remit  the  whole,  I  mean  that 
part  bequeathed  and  given  to  my  father,  or,  in  case  of  his  death,  to  my  uncle 
for  the  use  of  my  brotheis  and  sisters,*'  as  well  as  the  legacy  given  to  the 
charity  in  Ireland,  '*  to  my  good  friends  Messrs.  Allen,  Marlar,  Sc  Boyd, 
merchants  in  London,  to  be  by  them,  and  under  the  inspection  of  my  execu- 
tors remitted  as  above  mentioned  to  my  father,  dec.  &c.,  as  above  described- 
Lastly  and  finally,  I  do  direct,  that,  if,  after  my  property  is  collected  and 
eSecis  sold,  there  remains  any  sum  over  and  above  what  I  have  herein  be* 
queathed,  it  shall  be  added  to  that  which  I  have  bequeathed  to  my  father,  or, 
in  case  of  his  death  to  my  uncle,  for  the  use,  and  to  be  divided  amongst,  my 
brothers  and  sisters,  and  is  also  to  be  remitted  as  above  directed  to  my 
friends  Allen,  Marlar  ic  Boyd,  in  London.  Should  there  be  any  deficiency, 
ID  my  whole  properties  not  amounting  to  the  sums  or  legacies  within  men- 
tioned or  bequeathed  them,  then  and  in  that  case  I  desire  such  deficiency 
may  be  deducted  from  that  sum  above,  which  is  herein  bequeathed  and 
given  to  my  father;  and  not  by  any  means,  or  on  any  account  whatsoever, 
to  infringe  upon  or  to  be  deducted  from  either  of  the  sums  given  and  be- 
queathed by  me  herein  for  charitable  uses." 

He  afterwards  made  the  following  codicil  to  his  will : — "  I  further  bequeath 
unto  the  child  named  Martha  Fletcher,  left  to  my  care  by  its  parents,  the  sum 
by  them  appropriated  to  its  use,  namely,  1000  star  pagodas  ;  the  child,  with 
the  above  lOOO  pagodas,  to  be  sent  to  Europe  to  the  Charge  of  my  father,  or, 
in  case  of  his  death,  to  my  brothers  and  sisters  jointly :  as  the  sum 
of  1000  pagodas  is  to  revert  tome,  should  the  said  child  die  *before  [*94] 
its  amount  is  appropriated  to  its  use,  I  do  will  and  bequeath  it  in  such 
case  to  my  father,  or  in  case  of  his  death,  to  my  brothers  and  sisters  alive, 
equally  to  be  divided  ;  and  it  is  to  be  remitted  in  the  manner  directed  by  my 
will  for  the  sum  left  to  my  father,  or  in  case  of  his  death,  to  my  brothers  and 
sisters.^ 

I'he  testator  died  in  India,  in  1779.  The  executors  named  in  his  will  re- 
nounced the  probate  ;  and  tl>e  testator's  brother,  John  Thompson,  who  was  in 
IiKlia,  administered  to  his  will,  and  afterwards  died  in  December,  1779.  Be- 
tween the  making  of  the  will  and  bis  death,  the  testator  purchased  one  of  the 
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nabob  of  Arcot*8  bonds  for  a  sum  of  7000  pagodas ;  and  from  the  death  of 
John  Thompson,  the  administrator,  until  iheyear  1807,  there  was  no  personal 
representative  of  the  testator ;  but,  in  1897,  the  testator's  brother  the  defend- 
ant Hugh  Thompson,  took  out  administration  de  bonis  non^  for  the  purpose  of 
claiming  the  amount  of  the  nabob's  bond  from  the  commissioners  appointed 
under  the  act  of  parliament  for  the  liquidation  of  the  nabob's  debts.  This 
claim  was  admitted ;  and  a  large  sum  of  Carnatic  stock  was  appropriated  in 
satisfaction  of  the  bond. 

The  first  administrator,  John  Thompson,  had  received  some  part  of  the 
testator's  estate,  but  made  no  remitunces  to  Europe,  and  died  insolvent. 
Other  small  parts  of  the  testator's  estate  were  afterwards  collected  on  ac- 
count of  the  family,  during  the  life  of  the  father ;  but  no  remittance  was 
ever  made  to  him  :  and  the  Nabob's  bond  constituted  the  great  bulk  of  the 
property. 

After  the  death  of  the  administrator,  John  Thompson,  this  bond  was»  in 
the  year  1783,  delivered  over  by  General  Orr,  with  whom  John  l^homp* 
[*95]  son  bad  deposited  *it,  to  Mr.  Boyd  in  India,  who  acted  undei  a 
power  of  attorney  for  the  father.  The  father  died  in  1796,  when  no 
money  had  been  received  on  account  of  the  bond  ;  and,  by  bis  will,  be  gave 
his  interest  under  the  testator's  will  to  two  of  his  sons,  who  were  defendants 
to  the  suit. 

The  plaintiffs  claimed  in  right  of  the  other  brothers  and  sisters  of  the  tes- 
tator ;  and  filed  their  bill,  contending,  that,  by  the  death  of  the  father,  before 
any  pan  of  the  testator's  property  came  to  his  hands,  the  gift  over  to  the  bro- 
thers and  sisters  look  effect. 

The  defendants,  who  claimed  through  the  father,  insisted,  that  the  father's 
interest  vested  at  the  death  of  the  testator ;  or  that  otherwise  the  delivery  of 
the  nabob's  bond  by  General  Orr  to  the  agent  of  the  father,  was  equivalent 
to  the  payment  of  the  money  into  his  hands  ;  or  that,  as  the  bond  might  have 
been  sold  duiing  the  father's  lifetime,  his  interest  was  not  to  be  defeated  by  the 
omission  to  sell  it. 

Mr.  Sugden  and  Mr.  Koe^  for  the  plaintiffs : — The  testator  has  said  in  ex- 
press terms,  that,  in  cast  his  father  dies  before  he  shall  have  actually  received 
the  money,  the  legacy  shall  go  to  the  brothers  and  sisters  living  at  the  time 
when  the  trusts  of  the  will  are  carried  into  execution  :  and  the  purpose,  thus 
clearly  expressed,  must  govern  the  construction  which  the  will  is  to  receive. 
The  court,  it  is  true,  will  not  upon  conjecture,  impute  to  a  testator  the  inten- 
tion that  a  bequest  is  not  to  vest,  till  the  property   is  realized  and  the  money 
actually  paid  ;  but  it  is  equally  certain,  that  a  testator  may  so  dispose  of  his 
property,  that  none  shall  take,  except  those  who  live  to  receive  with 
[*96]    their  own  hands  ;  and  the  only  question  *isy  whether  the  words  of  the 
will  afford  suflScient  evtdehpe,  that  he  did  not  mean  his  bequests  to 
vest  absolutely*  till  the  property  was  actiully  received  ?    That  doctrine  is  es- 
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tablisbed  by  ibe  decisions  of  Sir  William  Grant  in  Bernard  v.  Montague,{a) 
Eboin  T.  Elwifitib)  and  Gaskell  t.  Barman  :{c)  and  ihotigh  the  decree  in  the 
latter  case  was  reversed  by  Lord  Eldon,  the  reversal  proceeded  exclusively 
on  the  ground,  that  the  will  did  not  manifest  a  clear  intention  that  the  property 
should  vest  only  as  it  was  received  and  converted  into  money.  The  decision 
of  Lord  Thurlow  in  Hutckeon  v.  Mannington{d)  does  not  contradict  or  vary 
the  doctrine :  it  shows  merely,  that  ambigioas  words  are  not  a  sufficient 
ground  for  imputing  to  a  testator  an  intention  of  postponing  the  vesting  of  a 
bequest ;  and  it  was  so  regarded  by  Lord  Eldon  :  *'  I  admit/'  says  Lord 
Eldoii,(e)  "the  soundness  of  the  proposition,  appearing  by  the  report  to  have 
been  suted  by  the  Master  of  the  Rolls,  that,  if  a  tesutor  thinks  proper — 
whether  prudently  or  not — to  say  distinctly,  showing  a  manifest  intention,  that 
his  legatees,  pecuniary  or  residuary,  shall  not  have  the  legacies  or  the  residue, 
unless  they  live  to  receive  th^m,  in  hard  money,  there  is  no  rule  against  such 
intention  if  clearly  expressed.  But  that  would  open  to  so  much  inconvenience 
and  fraud,  that  the  court  \$  not  in  the  habit  of  making  conjectures  in  favor  of 
such  an  intention.  In  the  case  of  Hutckeon  v.  Manningy{g)  I  admit  I 
thought  the  meaning  of  those  words  was,  what  they  shall  have  received ;  and 
I  thought  so  after  the  decision.  The  use  I  have  since  made  of  that  case  is 
as  an  authority^  that,  if  the  words  will  admit  of  not  imputing  to  the 
testator  suck  an  intention,  it  shall  not  be  imputed  to  him.  If  that 
^intention  can  be  supposed,  it  was  natural  in  that  case.  The  natural  [[*97J 
construction  of  that  will  was,  if  the  legatee  should  die  before  the 
property  should  be  actually  remitted  to  him.  But  Lord  Thurlow,  looking  to 
those  considerations,  which  he  expressed  with  considerable  anxiety,  the  more 
perhaps  as  he  perceived  many  of  the  bar  did  not  go  along  with  him,  thought 
himself  at  liberty  to  put  a  construction  upon  the  will,  that  by  possibility  might 
be  put  upon  it ;  supposing^n  intention,  that  there  should  be  an  inquiry  as  to 
each  and  every  part,  when  it  might  be  said  that  it  could  have  been  received.*' 
In  the  present  casci  the  words  of  the  will  show  plainly,  that  the  legacy 
was  meant  for  the  personal  comfort  of  the  father,  and  if  he  died  before  it  was 
remitted  to  him,  other  persons  were  to  be  substituted  as  the  objects  of  the 
testator's  bounty.  The  gift  over  is  to  take  effect,  *'  in  case  of  the  father's 
death  before  the  5000  pagodas  be  paid  into  his  hands ;"  and  that  event  actual- 
ly took  place.  In  the  directions  which  are  given  with  respect  to  remitting  the 
property,  it  is  clear,  that,  if  the  remittance  cannot  be  made  to  the  father  per- 
sonally, it  is  to  be  for  the  use  of  the  brothers  and  sisters.  In  the  codicil,  the 
testator  has  disposed  of  a  sum  of  1000  pagodas,  in  the  event  of  the  death  of 
Martha  Fletcher ;  and  it  can  scarcely  be  denied,  that,  if  the  father  had  died 
before  Martha  Fletcher  had  been  sent,  and  the  money  remitted,  to  Europe, 
the  testator's  brothers  and  sisters,  then  alive,  would  have  been  entitled  to  the 

(«)lMer.493.  *      (6)  8  Vm.  547.  (e)  6  Ves.  5S0.    11  Vet.  489. 

(O  1  Ves.  Jan.  365.    4  Bro.  C  C.  491,  n.  (<)  11  Yea.  497.  {g)  1  Vet.  jun.  365. 


99  CASES  IN  CHANCERY. 


1837.— Law   ▼.  Thompton. 


benefit  of  the  bequest.  This  affords  collateral  support  to  that  constfoclion  of 
the  bequest  of  5000  pagodas,  which  is  according  to  the  plain  and  literal 
meaning  of  the  words* 

With  respect  to  the  residue,  the  words  **  in  case  of  his  death"  in  the  residu- 
ary gift  must  bear  the  sanne  meaning  as  in  the  former  part  of  the  will— ^name>j, 

in  case  of  the  father's  death,  before  the  money  is  paid  into  his  hands. 
[*98]       •Mr.  Pepys  and  Mr.  Collinson^  contra  : — Hutcheon  r.  Mannington 

is  expressly  in  point ;  the  decision  there,  whatever  speculations  may  be 
indulged  in  as  to  the  ground  on  which  it  proceeded,  affords  the  rule  which  the 
court  must  follow  here  :  and  the  general  principle  of  construction  leads  to  the 
same  result-  "  The  court,'*  says  Lord  Ekion,(a)  "  has  said,  the  best  construc- 
tion is  generally  to  consider  the  interest  rested  and  in  band,  though,  strictly, 
not  collected  for  the  purpose  of  enjoyment,  as  between  the  particular  interests 
and  the  capital :  and,  if  that  is  wise,  the  court  will  not  conjecture  in  favor  of 
an  intention  against  the  general  rule."  He  adds,  it  is  true,  that,  if  a  contrary 
intention  be  clearly  expressed,  it  must  be  carried  into  execution.  But  so  far 
is  this  will  from  manifesting  the  intention  on  which  the  plaintiffs  rely,  that  the 
phraseology  of  it  shows  that  no  such  intention  was  in  the  testator's  mind.  He 
manifests  an  anxiety  that  his  property  should  be  converted  into  money  without 
loss  of  time,  and  remitted  to  his  father  by  the  first  good  opportunity  ;  and  he 
directs  the  child  Martha  Fletcher,  with  her  fortune  of  1000  pagodas,  to  be  sent 
to  Europe.  When,  therefore,  he  provides  for  what  is  to  be  done,  in  case  of 
his  father's  death,  he  must  have  meant  his  death  within  such  a  period  of  time, 
as,  in  the  common  course  of  things,  would  be  necessary  for  making  the  remit- 
tance  to  England  ;  and  it  never  could  be  his  purpose,  that  the  interest  of  the 
legatee  should  be  dependent  upon  the  accidental  circumstance  of  the  period 
which  might  elapse  before  the  assets  were  realised ;  a  period,  which,  without 
misconduct  on  the  part  of  the  executors,  might  be  -longer  or  shorter  accord- 
ing to   the   mode   in   which  they  might  think  it  prudent  to  act.     In  some 

cases  there  has  been  a  manifest  purpose,  that  legacies  should  not  be 
[*99]    *paid  or  a  residue  distributed,  till  a  certain  state  of  things  should  have 

arisen  ;  and  that  circumstance,  wherever  it  occurred,  has  always  been 
very  much  relied  on,  when  questions  of  this  kind  have  been  discussed,  as  a 
ground  for  postponing  the  period  of  vesting.  Elwin  v.  Elwin,(b)  Sitwell  v. 
Barnard.{c)  Here  there  is  no  such  purpose ;  the  testator  did  not  mean  to 
delay  the  payment  of  the  bequest  to  his  father,  till  other  objects  were  accom- 
plished ;  on  the  contrary,  his  desire  was,  that  the  money  should  be  remitted 
with  all  possible  speed  ;  and  the  delay,  which  prevented  the  father  from  ac- 
tually receiving  the  money,  though  he  survived  his  son  by  seventeen  years, 
arose  out  of  accidents  which  the  testator  never  contemplated. 

The  executors  did  not  prove  the  will ;  and,  during  a  period  of  nearly  thirty 
years,  there  was  no  personal  representative  of  the  testator.     Who  can  say, 

(a)  11  Vc.  499.  (*)  8  Vet,  547.  [(c)  6  Vw  520. 
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how  far  the  speedy  collection  and  due  reinittsoce  of  the  assets  may  have  been 
impeded  by  that  state  of  things  ?  £?en  if  payment  of  the  nabob's  bond  could 
not  have  been  enforced,  it  might  have  been  BoJ^'y^ktid  the  produce  of  the  sale 
ought  to  have  been  remitted  to  the  father,  wBoi^il^imerest  is  not  to  be  de- 
feated by  the  omission  to  do  what  a  personal  repre^ecjtjUive  might  with  pro- 
priety have  done.  *'••;•*.•. 

Though  the  father  had  not  the  money  paid  into  his*Kan3s^he  got,  in  one 
sense,  possession  of  the  assets,  so  as  to  give  him  a  title,  evenfacoording  to  the 
construction  for  which  the  plaintiffs  argue.  John  Thompson,*rbjf*.irdip  nistra- 
tor,  delivered  the  bond  to  Colonel  Orr,  and  Orr  delivered  it  to  BoykfiTWho  was 
the  father's  agent.  This  possession  of  the  bond  by  the  father,  through**/  .*. 
his  agent  *Boyd,  with  the  assent  of  the  administrator,  was  equivalent  \f*t6pi 
to  actual  receipt  of  the  legacy. 

The  Master  of  the  Rolls  : — In  the  case  of  Hutcheon  r.  Mannington^ 
Lord  Thurlow  considered  that  the  words  used  as  at  the  death  of  the  legatee 
were  too  vague  to  express  a  definite  time  upon  which  he  could  act  with  cer- 
tainty :  but  Lord  Eldon,  who  was  connsel  in  that  cause,  has  in  the  discussion 
of  other  cases  frequently  stated,  that  he  was,  at  the  time  of  the  argument,  and 
continued  to  be,  of  a  different  opinion,  and  that  the  only  use  he  had  made  of 
that  case  was,  to  consider  it  as  an  authority  for  the  principle,  that  the  intention 
of  the  testator  in  similar  cases  must  be  clearly  expressed. 

Here,  the  property  of  the  testator  being  in  Tndia,  he  has  directed  it  to  be 
collected  by  his  executors,  and  to  be  remitted  by  them  to  merchants  in  London, 
and  by  these  merchants  remitted  to  his  father  in  Ireland ;  and  he  has  most 
clearly  expressed  his  purpose,  that,  in  case  of  his  father's  death  before  he 
should  receive  the  remittance,  the  property  should  go  over  to  his  uncle  for  the 
benefit  of  his  brothers  and  sisters.  In  this  case  there  is  no  difference  between 
the  legacy  of  the  5000  Qagodas,  and  the  residuary  estate,  and  the  legacy  cf 
1000  pagodas  given  by  the  codicil  in  case  of  the  death  of  the  infant.  The 
condition  as  to  the  death  of  the  father  before  the  money  is  remitted,  is  plainly 
to  be  referred  as  well  to  the  gift  of  the  residuary  estate,  as  to  the  legacy  of 
1000  pagodas  given  by  the  codicil. 

It  has  been  considered  to  be  doubtful  what  the  testator  meant  by  the  ex- 
pression, that,  in  case  of  the  death  of  his  father,  the  legacy  of  5000  pago- 
das should  be  distributed  amongst  all  his  brothers  and  sisters,  who 
•should  be  alive  when  his  will  should  be  put  into  execution.  It  would  [*101] 
have  been  reasonable  to  suppose,  that  he  meant  the  same  thing  \%  he 
had  jnst  before  expressed  in  other  words  with  respect  to  his  father,  namely, — 
brothers  and  sisters  who  should  be  alive,  when,  in  the  execution  of  his  will, 
the  money  should  be  remitted  ;  but  the  codicil  bears  strongly  upon  this  point. 
The  infant's  legacy  of  1000  pagodas  is  given  to  the  father,  or,  in  case  of  his 
death,  "  to  his  brothers  and  sisters  alive,  equally  to  be  divided,"  and  to  be  re- 
milted  in  the  manner  directed  by  his  will.  "  In  case  of  the  death  of  his 
father f^  plainly  means  iti  case  of  Ids  death  before  the  money  is  remitted :  the 
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inference  therefore  is,  that  the  ndift^  is  to  be  equally  divided  between  his 
brothers  and  sisters  who  shall  ^pive  when  the  money  is  remitted ;  and  this 
same  construction  must  appl{«  w/ih  respect  to  ihe  interest  of  the  brothers  and 
sisters  in  the  legacy  of  5(Ji9(}*|)agodas  and  the  residuary  estate. 

It  has  been  argued/.^that  the  delivery  of  the  naboh*s  bond  by  General 
Orr  to  the  fat  herV.  agent  in  India  was  tantamount  to  his  possession  of  the 
money.  But  tbjsVaAer  had  no  lille  to  the  bond,  nor  had  general  Orr  any 
authority  to.jEl^liv^r  it.     Neither  could  the  bond  have  been  sold. 

If»  ho^Vei}.'lhe  executors  named  in  the  testator's  will,  having  taken  upon 
themsel.vH*%he  administration  of  his  estate,  could,  with  reasonable  diligence 
hav^.  Qpfifdcted  it,  and  remitted  the  produce  to  his  father  in  his  lifetime,  I 
^hoillkf'be  of  opinion  that  the  rights  of  the  father  could  not  be  defeated  by 
the'accidental  circumstances  of  this  case  :  and,  upon  that  principle,  it  must 
be  referred  to  the  master  to  inquire,  whether,  if  the  will  had  been  proved 
by  the  executors  named  in  it,  and  reasonable  diligence  had  been  used 
[*102]  by  them,  any  •and  what  part  of  the  iebtator*s  property,  given  to  the 
father,  could  have  been  remitted  to  him  in  his  lifetime ;  with  liberty 
to  the  master  to  state  any  circumstances  specially. 


The  Attorney  General  t;.  The  Bishop  of  Ely. 

RoLLs.^l8S7;  Deeember  17. 

Every  prcsamption  is  to  be  maida  to  lopport  a  rifhtof  renewal,  where,  from  1689,  leeeee  for  twenty- 
one  years,  at  a  small  rent  and  6ne  certain,  of  the  tithes  of  a  parish,  had  been  redrularly  granted 
by  the  respectire  bishops  of  £Iy,  who  were  impropriate  rectors  of  the  parish,  to  the  vicars  for  the 
time  iMinf. 

This  was  an  information  filed  by  the  attorney  general,  at  the  relation  of 
the  Rev.  Wm.  White,  vicar  of  Stradbrooke,  in  the  county  of  Suffolk,  against 
the  bishop  of  Ely,  praying  that  the  bishop  might  be  decreed  to  grant  to 
the  relator  a  lease  of  the  tithes  of  corn,  grain,  and  hay  throughout  the  parish 
of  Stradbrookc,  for  a  term  of  twenty*one  years,  from  the  5ih  of  October, 
1826,  at  the  annual  rent  of  8/.  and  a  fine  of  63/. 

On  the  lOih  of  October,  1682,  the  then  bishop  of  Ely,  who  was,  in  right 
of  his  see,  impropriate  rector  of  the  parish  of  Stradbrooke,  granted  to  the  then 
vicar  of  that  parish  a  lease  of  the  tithes  of  corn,  grain,  and  hay  for  a  term 
of  twenty-one    years,  at  a   yearly  rent  of   8/.  and    a   fine  of  100  marks. 

This  lease,  after  reciting  that  the  principal  intention  of  granting  the  de- 
mise  was  to  make  some  augmentation  to  the  vicar  of  Stradbrooke,  con- 
tained  a  covenant  on  the  part  of  the  lessee,  that  in  case  he  should  cease  to  be 
such  vicar  during  the  term,  he  or  his  executors  or  administrators  should,  wiihin 
sixty  days  afterwards,  assign  the  lease  to  the  next  succeeding  vicar,  provided 
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he  should  be  prewnlcd  lo  ihc  vicarage  by  the  bishop  of  Ely-    The  leasee 
also  covenanted  lo  repair  ihe  chancel  of  ihc  church  during  ihe  term, 
to  pay  the  *reserved  rent  regularly,  and  to  yield   up  the   premises    [M03] 
at  the  expiration  of  a  lease.    There  was  the  usual  clause  of  re-entry 
upon  non-payment  of  the  rent. 

At  the  expiration  of  that  lease,  a  similar  lease  was  granted  for  the  same 
term,  and  at  the  same  rent  and  fine,  by  the  then  bishop  of  Ely  to  the  then 
vicar  of  Stradbrooke  :  and  so  from  lime  to  time,  at  the  expiration  of  every 
term  of  twenty-one  years,  similar  leases  were  granted  by  the  bishop  of  Ely 
for  the  time  being  lo  the  vicar  of  Stradbrooke  for  the  time  being,  at  the  same 
rent  and  fine  ;  except  that,  in  the  lease  granted  in  1764,  and  in  all  succeeding 
leases,  the  fine  paid  was  63Z.  instead  of  100  marks,  which,  however,  was  con- 
sidered  by  the  court  as  subsUnlially  the  same  sum.  The  last  of  such  leases 
expired  on  the  5ih  of  October,  1825. 

The  relator  was  presented  by  the  bishop  of  Ely  to  the  vicarage  of  Strad- 
brooke, in  the  month  of  February,  1823,  upon  the  death  of  the  late  vicar ;  and, 
in  the  month  of  April,  1823,  the  then  subsisting  lease  was  duly  assigned  by 
the  executors  of  the  late  vicar  to  the  relator,  in  pursuance  of  the  before  recited 
covenant  to  that  effect  contained  in  the  lease. 

The  relator  founded  his  claim  upon  the  letter  of  Charles  the  Second,  dated 
the  Ist  of  June,  in  the  twelfth  year  of  his  reign,(a)  and  addressed  lo  the 
bishops,  deans,  •prebends,  &c,  recommending  the  augmentation  of   [•104] 
vicarages  by  the  impropriate  rectors,  and  upon  the  statute  of  the  29 
C.  2,  c.  8,(6)  which  made  such  augmentations  perpetual.     He  insisted,  that  it 

(a)  GibBon*B  Codex,  756.  By  this  letter  the  king  ordered, — "  That  no  lease  be  granted  of  any 
rectories  or  parsonages  belonging  to  yuar  see,  belonging  to  yon  or  your  succeseors,  until  yon  shall 
pf«vide  that  the  respective  Tiearages,  or  cnrates*  places  where  are  no  Ticarages  endowed,  have  so 
much  revenoe  m  glebe  tithes,  er  other  emolonients  as  eommonly  will  amoont  to  1001.  or  801.  per 
annum,  or  more,  if  it  will  bear  it ;  and  in  good  form  of  law,  aBtUe  U  upon  them  and  their  snecesson. 
And  where  the  rectories  are  of  small  valoe,  and  cannot  admit  of  such  proportions  to  the  Ticar  and 
curate  ;  our  will  is,  that  oncbalf  of  the  profit  of  such  a  rectory  be  reserved  for  the  maintainancc  of 
the  vicar  or  curate,  as  is  agreeable  to  the  rates  and  proportions  formerly  mentv>ned.'' 

(4)  By  the  second  section  of  this  act,  it  is  enacted,  «*  That  all  and  every  augmentation  of  what  na- 
ture soever,  granted,  reserved,  or  agreed  to  be  made  payable,  or  intended  to  be  granted,  reserved, 
or  made  payable  since  the  said  1st  day  of  June,  in  the  twelfth  year  of  his  said  majesty's  reign,  or 
which  shall  at  any  time  hereafter  be  granted,  reserved,  or  made  payable  to  any  vicar  or  curate,  or 
reserved  by  way  of  increase  of  rent  to  the  lessors,  but  intended  to  be  to  or  for  the  use  or  benefit  of 
any  vicar  or  curate  by  an  archbishop,  bisliop,  dean,  provost,  dean  and  chapter,  or  other  ecclesiasti- 
cal corporation,  person  or  persons,  shall  be  deemed  and  adjudged  to  continue  and  be,  and  shall  for 
ever  hereafter  continue  and  remain,  as  well  during  the  continuance  of  the  estate  or  term  opoa 
which  the  said  augmentations  were  granted,  reserved,  or  agreed  to  be  made  payable,  as  after- 
wards, in  whose  hands  soever  the  said  rectories  or  portion  of  the  tithes  shall  be  or  come  :  which 
veetories  or  portion  of  the  tithes  shall  be  chargeable  therewith,  whether  the  same  be  reserved  again 
or  not ;  and  the  said  vicars  and  curates  respectively  are  hereby  adjudged  to  be  in  the  actual  posses, 
•ion  thereof,  for  the  use  of  themselves  and  their  successors,  and  the  same  shall  for  ever-hereafter 
be  taken,  received,  and  enjoyed  by  the  said  vicars,  curates,  and  their  successors,  as  well  during  the 
coQtinnaMo  of  the  term  or  estate  upon  which  the  said  augmentations  were  granted,  reserved,  or 
agreed  to  be  made  payable,  as  afterwards." 
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wa9  to  be  presumed,  ihat,  in  obedience  to  the  king's  letter,  a  lease,  similar  to 
that  of  1682,  had  been  made  in  1661  by  the  then  bishop  of  Ely  for  twenty-one 
years,  to  the  then  vicar  of  Stradbrooke,  at  the  same  rent  and  6ne ;  that,  by 
force  of  the  statute,  the  vicar  of  Stradbrooke  acquired  a  perpetual  right  of  re- 
newal of  such  lease;  and  that  the  lease  of  1682,  and  all  subsequent  leases, 

were  granted  by  virtue  of  that  right. 
[*105]  *The  defendant  insisted  that  the  language  of  the  lease  imported 
merely  a  voluntary  grant,  and  contained  no  covenant  of  renewal ;  that 
the  covenant  on  the  part  of  the  vicar  to  yield  up  the  premises  at  the  expiration 
of  the  term,  and  the  clause  for  re-entry  upon  nonpayment  of  rent,  were  incon- 
sistent with  the  right  of  renewal ;  that  the  statute  of  Charles  applied  only  to 
cases,  where,  on  the  granting  of  a  lease  by  an  impropriate  rector,  either  a 
part  of  the  rent  was  reserved  to  the  vicar,  or  it  was  understood  and  agreed 
that  he  should  receive  a  part  of  the  rent ;  that  there  was,  in  the  archives  of 
the  bishopric,  a  book  containing  entries  of  all  leases  granted  from  1628,  to  the 
20th  of  March,  1662,  and  other  books  containing  like  entries  from  1674  to  the 
present  tin«e,  but  no  books  referring  to  the  period  between  1662  and  1674: 
that  the  entries  in  such  subsequent  books  were  not  in  the  form  required  by 
the  statute  of  Charles  :  and  that,  if  a  lease  had  been  granted  in  1661  in  obe- 
dience to  the  king's  letter,  it  would  have  been  entered  in  the  book  which  ex- 
tended to  1662,  but  that  such  book  contained  no  intimation  of  any  such  lease. 
Mr.  Sugden  and  Mr.  Rbupell,  for  the  relator. 

Mr. Home  and  Mr.  Lloyd^  for  the  defendant: — ^This  lease  does  not  corres- 
pond with  the  augmentations  contemplated  by  the  letter  of  Charles  the  Se- 
cond, and  the  subsequent  act  of  parliament.  The  letter  directs  that  no  lease 
be  granted  of  any  rectory,  until  provision  be  made  for  the  vicar,  and  that, 
where  the  rectory  is  of  small  value,  one-half  of  the  profit  be  reserved  for  the 
vicar's  maintenance.  The  29  Car.  2.  c.  8,  recites,  that  ecclesiastical  persons, 
upon  the  renewing  of  leases  of  rectories  or  tithes,  had  made,  or  might  there- 
after make  reservations  beyond  the  ancient  rent,  to  the  intent  that  the 
[*106]  same  might  be  payable  to  the  vicars  in  augmentation  of  *iheir  endow- 
ments :  and  it  enacts,  that  the  augmentations  shall  be  perpetual,  and 
that  the  vicars  shall  have  remedy  for  the  same  by  distress  or  action  of  debt 
The  legislature,  therefore,  had  in  view,  not  a  lease  granted  to  a  vicar,  but  a 
lease  granted  to  a  third  person,  reserving  rent  payable  to  the  vicar :  and  that 
construction  of  the  act  is  strengthened  by  the  tenor  of  the  eighth,  ninth,  and 
tenth  sections.  This  lease  being  a  demise  of  the  rectory,  or  at  least  of  the 
rectorial  tithes  to  the  vicar,  does  not  come  within  the  scope  of  the  statute  or 
of  the  royal  letter. 

The  fourth  section  of  the  act  provides,  that  "  every  lease  or  grant,  wherein 
any  such  augmentation  is  made,"  shall  be  registered  in  a  certain  form.  Had 
this  lease  been  an  augmentation  of  the  vicarage  of  Stradbrooke,  within  the 
meaning  of  the  act,  it  would  have  been  registered  :  but  there  is  no  trace  of  any 
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such  registry ;  nor  is  there  even  any  entry  of  the  lease  in  the  archiTes  of  the 
see ;  and,  therefore,  the  claim  of  the  plaintiff  cannot  be  sustained  without  pre- 
•uming  that  e? ery  successive  bishop  and  every  soccessive  registrar  of  the  dio- 
cese ha?e  neglected  their  respective  duties. 

The  form  of  the  lease  is  not  compatible  with  the  hypothesis  of  its  being  a 
perpetual  augmentation.  There  is  no  covenant  for  perpetual  renewal.  If  a 
vicar  were  presented  by  any  person  other  than  a  bishop  of  Ely,— -as  for  in 
stance,  in  the  event  of  a  lapse, — ^the  'tithes  would  unquestionably  be  severed 
from  the  vicarage  :  if  a  vicar  were  unable  to  pay  the  fine  for  renewal,  he  could 
not  possibly  claim  a  demise  of  the  tithes ;  or,  if  he  failed  in  the  due  payment 
of  rent,  the  bishop  would,  by  the  very  form  of  the  lease,  be  entitled  to  re-enter. 
These  are  characteristical  circumstances,  which  would  not  have  been  found  in 
the  lease,  if  the  tithes  had  been  united  inseparably  with  the  vicarage. 

•Mr.  Sugden,  in  reply  : — Whether  the  tithes  be  demised  to  a  third  [*107J 
person*  reserving  a  rent  of  which  part  is  payable  to  the  vicar,  or 
whether  they  are  demised  to  the  vicar,  reserving  a  rent  payable  to  the 
bishop,  the  result  is  the  same.  In  either  case  a  provision  is  made  for  the 
vicar  out  of  the  profits  of  the  rectory  ;  and,  by  the  statute  of  Charles,  every 
augmentation,  granted,  reserved,  or  agreed  to  be  made  payable,  is  rendered 
perpetual. 

The  objections  founded  on  the  form  of  the  lease,  lose  all  their  weight, 
when  we  look  back  to  the  origin  of  augmentations  like  this.  When  the 
royal  letter  was  issued,  the  bishop  of  Ely  could  not  have  made  any  grant 
or  demise  of  the  tithes,  either  to  the  vicar  or  any  other  person  other  than 
for  the  term  of  one  and  twenty  years,  or  three  lives,  reserving  the  accus- 
tomed rent;(a)  and  the  payment  of  the  rent  would  necessarily  be  enforced 
by  the  usual  power  of  re-entry.  The  act  of  Charles  did  not  authorize  the 
bishops  and  other  ecclesiastical  persons  to  make  perpetual  grants ;  but  it 
gave  perpetual  endurance  to  the  grants  which  they  had  made  or  might 
thereafter  make,  though,  in  themselves,  such  grants  would  have  continued 
only  for  a  limited  term  of  years.  It  thus  became  necessary  for  the  purposes 
of  the  act  to  continue  the  machinery  in  the  old  form.  The  covenants  which, 
have  been  the  subject  of  the  defendant's  criticism,  were  all  necessary  and 
proper,  when  the  lease  was  first  granted  by  way  of  augmentation  ;  and,  after  the 
statute,  they  were  necessarily  retained  in  the  succeeding  leases  ;  for  to  have 
omitted  them  would  have  taken  away  from  the  see  profits  of  which  it  was 
in  possession  at  the  time  of  the  act,  and  given  to  the  vicarage  a  beneficial 
interest  which  the  bishop  had  never  annexed  to  it.  It  is  true,  that, 
if  the  lessee  failed  to  pay  the  rent,  the  bishop  might  re-enter:  *still,  [*10S] 
however,  he  would  in  the  view  of  this  court,  be  a  trustee  of  the  sur- 
plus income  of  the  tithes,  after  retaining  the  rent  and  costs,  for  the  vicar ; 


(a)  1  Eliz.  c  19. 
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and  be  would  be  cooapelkd  to  grant  a  renewal,  oa  the  vicar  paying  the 
rent  and  entering  into  the  necessary  stipulations. 

The  objections,  which  ha? e  been  insisted  on,  would  all  have  applied  witb 
equal  force  to  a  lease  of  the  tithes  to  a  third  person,  reserving  a  rent  of 
which  part  was  made  payable  to  the  vicar.  Such  a  lease  would  have  con- 
tained a  clause  of  re-entry  on  non-payment  of  the  rent ;  but  if  the  bishop 
had  re-entered,  he  must  still  have  made  the  proper  payments  to  the  vicar : 
the  destruction  of  the  legal  interest  of  the  lessee  would  not  have  affected  the 
equitable  rights  of  the  vicarage. 

Under  these  circumstances,  the  succession  of  leases  which  have  been 
granted  by  the  bishops  of  Ely,  and  the  constant  enjoyment  of  the  tithes  in 
question  by  the  vicars  of  Slradbrooke  upon  the  terms  which  have  never 
varied  ia  any  material  respect,  create  a  presumption,  that  a  lease,  similar 
to  that  which  has  lately  expired,  was,  shortly  after  the  date  of  the  royal  letter, 
granted  by  the  then  bishop  of  Ely  to  the  then  vicar  of  Stradbrooke,  by  way 
of  augmentation  of  the  vicarage.     Roe  v.  Irelan(L{a) 


The  Master  of  the  Rolls  : — In  1682,  tbe  then  bishop  of  Ely,  as  im- 
propriate rector  of  Stradbrooke,  granted  ta  the  vicar  of  Stradbrooke  a  lease 
for  twenty-one  years  of  the  tithes  of  corn,  grain,  and  hay  in  and  throughout 
the  parish  of  Stradbrooke,  at  the  rent  of  8/.  and  a  fine  oi  100  marks.  At 
the  expiration  of  that  lease,  a  similar  lease  was  granted  to  the 
[*109]  then  vicar  at  the  same  rent  and  fine ;  and  so  from  *time  to  time 
at  the  expiration  of  every  lease,  similar  leases  have  been  grant- 
ed, at  the  same  rent  and  on  the  same  fine,  or  what  is  substantially  the 
same  fine,  by  the  bishops  of  Ely  for  the  time  being  to  the  successive 
vicars  of  Stradbrooke,  until  the  last  of  such  leases  expired  on  the  5th 
of  October,  1826.  These  leases  comprised  the  whole  profits  of  the  impro- 
priate rectory  ;  and  it  must  be  presumed,  that  what  has  been  so  long  enjoyed 
by  one  party  and  conceded  by  the  other,  was  founded  on  a  rightful  title,  and 
could  not  have  depended  upon  the  mere  caprice  or  pleasure  of  the  bishop 
for  the  time  being.  The  vicar  founds  a  title  on  the  letter  of  Charles  the 
Second,  dated  the  ]»t  of  June,  1661,  addressed  to  bishops,  deans,  and  other 
ecclesiastical  persons  who  might  happen  to  be  impropriate  rectors,  and  urging 
the  augmentation  of  vicarages,  and  on  the  subsequent  statute  of  the  29  Car. 
2.  And  tbe  first  question  is,  whether,  by  that  letter  and  statute,  a  rightful 
title  to  a  perpetual  renewal  of  such  leases  coqld  be  conferred. 

The  material  words  of  the  letter  as  to  this  point  are  as  follows  : — "  Our  will 
is,  that  no  lease  be  granted  of  any  rectories  or  parsonages  belonging  to  your 
see,  or  belonging  to  you  and  your  successors,  until  you  shall  provide  that  the 
respective  vicarages,  or  curates*  places,  where  there  are  no  vicarages  endowed, 
have  so  much  revenue  in  glebe  tithes  or  other  emoluments  as  commonly  will 
amount  to  lOOL  or  80Z.  per  annum,  or  more  if  it  will  bear  it."    Under  these 

(a)  13  Eut,  380. 
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words  no  question  can  arise,  that  an  augmentation,  not  by  reserfing  a  part  of 
the  rent  to  the  vicar,  but  by  an  actual  grant  br  lease  of  the  tithes,  or  any  part 
of  them,  would  have  been  a  good  augmentation  within  the  view  and  intention 
of  the  king's  letter.  The  29  Car.  2,  is  entitled  "  an  act  confirming  and  per- 
petuating augmentations  made  by  ecclesiastical  persons  to  small  vicar- 
ages and  curacies."  The  •preamble,  after  reciting  the  king's  letter,  1*110] 
refers  to  augmentations  made  by  reservations  of  part  of  the  rent,  where 
the  vicar  had  no  convenient  remedy  for  the  recovery  thereof ;  and  the  provi- 
sions are  principally  directed  to  such  cases.  But  the  first  enacting  clause  of 
the  statute  expressly  states,  '*  that  all  and  every  augmentation  of  what  nature 
soever,  granted,  reserved,  or  agreed  to  be  made  payable  since  the  1st  of  June, 
in  the  twelfth  year  of  his  majesty's  reign,"  (the  date  of  the  king's  letter,)  "  shall 
be  deemed  and  adjudged  to  continue  and  be,  and  shall  for  ever  hereafter  con- 
tinue and  remain,  as  well  during  the  continuance  of  the  estate  or  term  upon 
which  such  augmentations  were  granted,  reserved,  or  agreed  to  be  made  pay* 
able,  as  afterwards,  in  whose  hands  soever  the  said  rectories  or  portions  of 
tithes  shall  be  or  come."  Now,  although  the  particular  provisions  of  the  act 
are  applied  to  the  cases  of  reservation  of  rent,  it  is  clear  that  the  general  in- 
tent of  the  act  is  to  make  perpetual  all  augmentations  whatsoever,  which  took 
place  in  consequence  of  the  king's  letter.  It  is  probable  that  the  common 
mode  of  augmention  was,  by  reservation  of  rent ;  and,  without  the  aid  of  the 
particular  provisions  of  this  statute  the  several  vicars  would  have  had  no  legal 
remedy  for  their  portion  of  such  rents :  but  where  the  augmentation  was  made 
by  a  lease  of  tithes,  the  vicars  required  no  aid  from  the  legislature,  except  to 
confer  that  perpetual  right  of  renewal  which  the  express  words  of  this  statute 
give.  If,  therefore,  a  lease,  similar  to  that  of  1682,  had  been  granted  in  pur- 
suance of  the  king's  letter,  it  is  clear  that  the  29  Car.  2,  gave  to  the  vicar  a 
perpetual  right  of  renewal  of  such  lease. 

The  remaining  question  is,  whether,  in  the  absence  of  direct  evidence  of  the 
fact,  it  is  reasonable  to  presume  in  this  case,  that  a  similar  lease  had 
been  granted  in  'pursuance  of  the  king's  letter.  The  coincidence  of  {*111] 
time  is  remarkable.  The  king's  letter  is  dated  the  1st  of  June,  1661. 
A  similar  lease,  granted  in  obedience  to  it,  would  probably  have  commenced 
at  Michaelmas,  1661,  and  determined  at  Michaelmas,  16S2,  which  is  the  com- 
mencement of  the  lease  in  question.  The  lease  itself  expresses,  that  it  was 
made  with  the  intention  of  granting  an  augmentation  to  the  vicar. 

For  the  defendant,  it  is  argued,  that  the  covenants  in  the  lease  do  not  fit  the 
case  of  perpetual  renewal.  The  answer  is,  that  the  first  lease  was  a  temporary 
grant  only,  and  had,  therefore,  the  proper  form  of  such  grant ;  and,  the  statute 
conferring  only  the  perpetual  right  of  renewal,  the  form  must  necessarily  re- 
main the  same.  • 

The  objection  that  a  lease  in  1661  is  not  to  be  presumed,  because  it  is  not 
noticed  in  the  bishop's  book  which  extended  to  1662,  is  of  little  weight.  The 
lease,  though  commencing  retrospectively  in  October,  1661,  might  not  have 
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been  actually  executed  till  after  March,  1662.  But  if  the  books  had  been 
regularly  preaeiTed,  and  no  entry  of  any  leaae  of  1661  had  been  found  in 
them,  I  am  of  opinion  that  such  omission  would  have  had  no  weight  in  opposi- 
tion to  the  presumption  of  right,  which  arises  from  an  uninternipted  possession 
of  nearly  150  years,  and  that  it  would  have  been  the  duty  of  the  court  to  come 
to  the  conclusion,  that  a  lease,  similar  to  that  of  1682,  had  been  previously 
granted  in  obedience  to  the  king's  letter,  and  that  the  29  Car.  2,  conferred  upon 
the  vicars  for  the  time  being  a  perpetual  right  of  renewal  of  such  lease. 

Declare,  therefore,  that  the  relator  is  entitled  to  a  new  lease  according  to 
the  prayer  of  the  information ;  and  the  defendant  must  pay  the  costs  of  tho 
suii.[l] 


[•1 1 2]  ♦Field  v.  Sowlx. 

RoLLB.— I*^ ;  December  17. 

Where  a  /nw  Mverf,  harfaig  eepftnite  property,  Joioe  in  a  aeeiirity  for  monej  tdraiieed  to  tier  has- 
band,  the  eonrt  aete  apoo  it,  not  ai  an  af reeoMot  to  ehaife  her  aepaiate  property,  bat  aa  an 
eqaitable  appointment  nnder  the  letUement,  to  be  satisfied  from  the  rente  and  profits  of  that  pro- 
perty, and  not  by  sale  or  wotigtigt. 

The  death  of  the  bosband,  after  the  filing  of  the  bill,  and  before  the  hearinf ,  makes  no  difierenoe. 

If  the  /ems  covsri  insists  upon  the  exercise  of  ondae  infiaenoe  by  the  hosband,  she  most  prore  it ; 
and  it  is  not  for  the  plaintiff  to  prove  a  negati^re. 

Bt  a  settlement  made  previous  to  the  marriage  of  the  defendant  Sarah  Sowie 
with  the  defendant  Charles  Sowle,  he,  Charles  Sowle,  covenanted  with  the 
defendant  Richard  Winkles,  who  was  named  as  a  trustee  on  the  part  of  the 
intended  wife,  that  he  would  join  with  her  in  conveying  and  surrendering  cer- 
tain freehold  and  copyhold  property,  to  which  she  was  entitled,  to  the  use  of 
Richard  Winkles,  his  heirs  and  assigns,  upon  trust  to  pay  the  rents  and  profits 
for  the  sole  and  separate  use  of  the  intended  wife  during  the  coverture,  with 
power  to  her  to  appoint  the  property  by  any  deed  or  other  writing,  or  by  her 
last  will  and  testament  executed  in  manner  therein  mentioned. 

After  the  marriage,  the  defendant  Sarah  Sowle  joined  her  huBbami  in  a 
promissory  note  to  the  plaintiff  Field  for  the  sum  of  130Z.  advanced  by  him  to 
the  husband.  The  plaintiff  Field  afterwards  advanced  other  sums  to  the  hus- 
band, so  as  to  make  up  the  full  sum  of  220Z.  The  wife  did  not  join  in  any 
security  for  the  subsequent  advances  ;  but  she  wrote  certain  letters  to  the 
plaintiff,  which  were  insisted  upon  as  amounting  to  an  agreement  to  charge 
her  separate  estate  with  the  full  sum  of  220Z.  The  bill  prayed  that  the  whole 
sum  due  to  Field  might  be  raised  by  sale  or  mortgage  of  Mrs.  Sowle's  freehold 
and  copyhold  estate. 

The  defendant,  Sarah  Sowle,  in  her  answer  had  said,  that  she  joined 
[*lld]    in  this  transaction,  not  of  her  own  free  *will,  but  under  the  influence 

[1]  Vide  Case  of  Quettes  ColUge,  Jao.  34,  and  note  ibid. 


CASES  IN  CHANCERY.  114 


1827 — ^Field  ▼.  Sowle. 


and  by  the  compulsion  of  her  husband;  but  no  efidence  was  given  on  her 
part. 

Mr.  Sugd&n  and  Mr.  Parker^  for  the  plaintiffs. 

Mr.  Bickersteth^  for  Sarah  Sowle. 

Mr.  /.  Russelly  for  the  defendant  Winkles. 

The  defendant,  Charles  Sowle,  was  dead  at  the  time  of  the  hearing. 

Upon  the  argument,  the  Master  of  the  Rolls  suggested,  that  he  knew  of 
no  case  in  which  it  had  been  decided,  that  a  court  of  equity  would  compel  a 
feme  covert  specifically  to  perform  a  contract  for  sale  or  mortgage  ;  and  that 
the  court  acted  upon  her  separate  property  by  considering  a  security,  in  which 
she  joined,  as  an  appointment. 

The  counsel  for  the  plaintiff  then  confined  their  claim  to  the  130/.;  and  a 
question  was  made,  whether  the  1 301.  was  to  be  raised  by  sale  or  mortgage  of 
the  estate,  or  from  the  rents  and  profits  only. 

The  Master  of  the  Rolls  : — The  signature  of  the  promissory  note  by 
the  defendant  Sarah  Sowle  is  prima  facie  evidence  to  charge  her  ;  and  it  is 
upon  her  to  repel  the  effect  of  her  signature  by  evidence  of  undue  influence, 
and  not  upon  the  plaintiff  to  prove  a  negative.  The  death  of  the  husband 
before  the  hearing  makes  no  difference  in  the  case. 

The  plaintiff  can  have  no  other  equitable  relief  than  such  as  the  transaction 
entitled  him  to  at  the  time  it  took  place.  The  court  acts  upon  the 
security  of  the  *wife,  not  as  an  agreement  to  charge  her  separate  [^114] 
property,  but  as  an  equitable  appointment  under  the  settlement. 
Without  the  consent  of  the  defendant,  I  cannot  order  the  property  to  be 
either  sold  or  mortgaged  ;  and  the  decree  must  be  for  satisfaction  out  of  the 
rents  and  profits.{l  J 

[1]  Where  a  married  woman  whoae  real  eetale  waa  eetUed,  on  her  marriage,  to  rach  otee  as  alio 
•hould  by  any  deed  or  inatniraeDt  in  writing,  attested  bj  one  witness,  or  by  her  will,  appoint,  and  in 
default  of  appointment,  npon  trusts  for  her  sole  and  separate  ose  for  life,  with  remainder  orer,  made 
her  will  in  pursuance  of  the  power,  and  thereby  charged  her  real  estate  with  payment  of  her 
debts ;  it  was  held  that  this  was  a  good  charge  on  the  real  estate  of  all  her  written  engagements ; 
and  also  it  seems  of  her  debts  generally,  whethef  eridenced  by  writing  or  not ;  and  the  Lord 
Chancellor,  observes :  **  So4  that  document,**  (i.  e.  the  written  promise  of  the  wife  to  pay  a  oer- 
tam  sum  which  it  was  sought  to  charge  upon  her  estate,)  "  alone  within  the  authority  of  cases 
which  have  been  decided,  wonld  have  been  operative  upon  her  separate  estate,  but  not  by  way  of 
the  execution  of  a  power,  although  that  has  been  an  expression  sometimes  used,**  (as  by  the  Mas- 
ter of  the  Rolls,  in  the  ease  in  the  text,)  •*  and,  as  I  apprehend  very  inaccurately  used,  in  cases 
where  the  court  has  enforced  the  contracts  of  married  women  against  their  separate  estate.  It  can- 
not be  an  execution  of  the  power,  because  it  neither  refers  to  the  power  nor  to  the  eubject  matter 
of  the  power  ^  nor,  indeed  in  many  of  the  cases,  has  there  been  any  power  existing  at  all.  Be- 
sides, as  it  was  argued  in  the  ease  of  Murray  v.  Barlee,  (3  Myl.  dt  K.  309,)  if  a  married  woman 
enten  into  several  agreements  of  this  sort,  and  all  the  parties,  oome  to  have  satisfaction  out  of  her 
separate  estate,  they  are  paid  pari  pa$9u  ;  whereas,  if  the  instruments  took  effect  as  appointments 
under  a  power,  they  would  rank  according  to  the  priorities  of  their  dates.  It  is  quite  clear  there- 
fore that  there  is  nothing  in  such  a  transaction  which  has  any  resemUanoe  to  the  executkm  of  a 
power,  what  it  is,  it  is  not  easy  to  define.  It  has  someUmes  been  treated  as  a  disposing  of  the  par- 
ticular estate,  for  a  promissory  note  is  roeraly  a  eontraot  to  pay,  not  saying  out  of  what  it  is  to  be 
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FbREDAY  V.  WiGHTWICK. 

RoLiA— 1837;  December  19. 

The  petition  of  a  defendant  prayed  that  he  might  be  at  liberty  to  examine  one  of  the  plaintiffe  as 

a  witnees ;  the  plaintifis  were  oo-partoen,  and  bad  a  common  interest  adverse  to  the  petitioner ; 

the  petition  was  dismissed  with  costs. 

William  Turton,  by  indenture  dated  the  26th  of  February,  1814,  assigned 
twenty  shares  of  divers  leasehold  coal  mines  and  hereditaments  to  trustees 
upon  trust  to  secure  to  Wightwick  an  annuity,  fur  which  he  had  paid  to  Tur- 
ton  4000Z.     The  bill  was  filed  by  fifteen  persons,  partners  with  Turton  in  the 

paid,  or  by  what  means  it  is  to  be  paid ;  and  it  is  not  oorreot  aceordinf  to  legal  principles  to  say  that  a 
contract  to  pay  is  to  be  construed  into  a  contract  to  pay  out  of  a  particular  property,  so  as  to  con- 
stitute a  lien  on  that  property.  Equity  lays  hold  of  the  separate  property,  but  not  by  rirtoe  of 
any  thinf  etpraased  in  the  contract :  and  it  is  not  very  consistent  with  eonoet  principles  to  add  to 
the  contract  that  which  the  party  has  not  ihooght  fit  to  introduce  into  it.  The  Tiew  taken  of  the 
matter  by  Lord  Thnrlow  in  Hulme  ▼.  Tenant,  (1  Brow.  C.  C.  16,  31,)  is  more  correct  Accord. 
ing  to  that  view,  the  separate  property  of  a  married  woman  being  a  creature  of  equity,  it  follows, 
that  if  she  has  a  power  to  deal  with  it,  she  has  the  other  power  incident  to  property  hi  general ; 
namely,  the  power  of  contracting  debts  to  be  paid  ont  of  it ;  and  inaamoch  as  her  crediton  have 
not  the  means  at  law  of  compelling  payment  of  those  debts,  a  court  of  equity  takes  «pon  itself, 
to  give  effect  to  them,  not  as  personal  liabilities,  but  by  laying  hold  of  the  separate  property,  as 
the  only  means  by  which  they  can  be  satisfied.**  Oieent  v.  DiekinBon,  1  Cr.  dc  Ph.  48.  In  Muf 
ray  y.  Barlet,  ubi  sup.  a  married  woman  having  a  separate  estate,  and  living  apart  from  bor  hus- 
band, employed  a  solicitor  in  various  transactions,  and  promised  by  letters  to  pay  him,  but  without 
referring  to  her  separate  estate,  and  it  was  held  that  her  separate  estate  was  liable  to  the  payment 
of  the  solicitor's  bill  of  costs ;  and  it  seems  that  the  separate  estate  of  a  feme  covert  is  liable  in 
equity  to  her  general  engagements,  as  well  upon  an  implied  undertaking  as  by  a  written  obligation. 
S.  C.  4  Sim.  83.  That  the  equitable  estate  of  a  feme  covert  is  liable  for  the  payment  of  all  her 
equitable  debts,  to  the  same  extent  as  though  such  debts,  were  contracted  by  a  feme  sole,  see 
Jflfues  T.  The  MethodiMt  Chureh^  17  Johns.  Rep.  548.  North  American  Coal  Company  v. 
Hyefl,  7  Paige,  9,  nor,  is  the  assent  of  the  trustee  necessary,  where  no  restraint  upon  her  power 
is  contained  in  the  deed  or  instroment,  ander  which  such  separate  estate  is  held.  Ibid.  But 
where  an  estate  is  vested  in  a  trustee,  in  trust  for  a  feme  covert  for  life,  with  remainder  to  her 
children,  she  cannot  without  the  assent  of  the  trustee  contract  any  debt  which  will  be  a  charge 
upon  the  remainder  to  the  children  even  for  expenditures  which  are  beneficial  to  the  whole  estate. 
North  American  Coal  Company  v.  Dyett^  ubi  supra.  Freeholds  were  conveyed  by  lease  and  release 
to  trustees  to  the  use  of  a  feme  covert  for  her  separate  use  for  life,  or  to  the  use  of  such  person  as 
she  should  by  writing  sealed,  4tc.,  appoint,  and  in  default  of  appointment  in  trust  to  pay  the  rents 
to  her  for  her  separate  use.  The  husband  and  wife  by  writing  not  under  seal,  for  valuable  consid- 
eration, undertook  to  execute  a  mortgage  of  the  property  when  required :  and  the  husband  having 
died  and  no  mortgage  having  been  executed,  it  was  held  that  the  agreement  was  binding  on  the 
surviving  wife.  Stead  v.  NeUon,  3  Beav.  345.  It  has  been  held  that  personal  chattels  bequeathed 
to  a  single  woman  for  her  separate  uve,  but  without  the  intervention  of  any  trustee,  cannot  be 
seised  in  execution  by  a  judgment  creditor  of  an  after  taken  husband.  Newlande  v.  Paynter,  4 
Myl.  &,  Cr.  408.  But  where  certain  furniture  was  bought  by  the  wife  with  moneys  bequeathed 
to  her  for  her  own  use,  and  it  was  used  in  common  by  the  husband  and  wife  who  lived  together, 
and  the  former  mortgaged  it  for  a  bona  fide  debt  of  his  own,  paid  a  part,  and  renewed  the  mort- 
gage ;  the  court  refused  to  establish  the  fumitors  as  the  wife's  separate  estate ;  she  should  in 
good  time  have  secured  it  in  a  proper  trustee.  Shirley  v.  Lambert^  3  £dw.  Ch.  Rep.  336.  And 
see  BartUtt  w,  GUlard,  3  Russ.  149.    Stead  v.  Clay,  post,  550. 
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Moat  Colliery  Company,  who  claimed  a  lien  on  ihese  shares  for  moneys 
due  from  William  Turton  to  the  partnership :  and  one  of  the  objects  of  it 
was,  to  assert  a  priority,  in  respect  of  that  lien,  o?er  the  assignment  to  Wight- 
wick. 

Wightwick  by  his  answer  stated,  among  other  things,  that  the  assignment 
of  the  26th  of  February,  1814,  was  prepared  by  the  plaintiff  Henry  Smith, 
who  was  an  attorney,  and  that  it  was  executed  in  his  presence,  and  subscribed 
by  him  as  an  attesting  witness  ;  that  Richard  Smith,  another  of  the  plaintiffs, 
had  advised  William  Turton  to  raise  the  sum  of  4000/.  by  the  grant  of  the 
annuity,  and  had  been  present  at  the  house  of  William  Smith  on  several  oc- 
casions, when  the  negotiations  for  the  grant  of  the  annuity  were  going  on  ; 
that  the  plaintiffs  Richard  Smith  and  Henry  Hudson  were,  at  the 
time  of  the  execution  of  the  assignment,  in  the  bouse  where  *it  was  [*]  1 5] 
executed,  and  received  2000/.,  which  they  knew  to  be  part  of  the 
money  advanced  by  Wightwick  as  the  consideration  for  an  annuity  secured 
on  William  Turton's  twenty  shares  of  the  premises  before  mentioned. 

The  cause  being  at  issue,  Wightwick  presented  a  petition,  praying  that  he 
might  be  at  liberty  to  exhibit  interrogatories  for  the  examination  of  the  plain- 
tiffs John  Turton  Fereday,  Henry  Hudson,  Henry  Smith,  Richard  Smith,  and 
William  Spurrier,  and  of  the  defendant  William  Turton,  as  witnesses  on  his 
behalf,  saving  all  just  exceptions.  The  petition,  and  the  affidavit  filed  in  sup- 
port of  it,  stated,  that  he  could  not  safely  proceed  to  a  hearing  without  the  evi- 
dence of  those  plaintiffs :  that  they  could  prove  the  several  facts  and  circum 
stances  slated  in  his  answer  with  respect  to  the  preparation  and  execution  of 
the  assignment,  the  advice  under  which  Turton  had  acted  in  granting  the  an- 
nuity, the  knowledge  which  several  of  the  plaintiffs  had  of  that  transaction,  the 
purpose  for  which  the  4000Z.  was  raised,  and  the  persons  to  whom  the  money 
was  ultimately  paid  ;  and  that  those  facts  and  circumstances  could  not  be 
proved  by  any  other  evidence. 

Mr.  WilsoHy  for  the  petition  : — Phillips  v.  The  Duke  of  Buckingham^{a) 

Armiter  y.  Swanton,{b)  Mayor  and  Aldermen  of  Colchester  v. ,(c) 

Troughton  v.  Getley,(d)  Walker  v.  Wingfieldy{e)  are  authorities  which  prove 
that  the  court  may  make  the  order  which  is  sought ;  and,  in  the  present  case, 
such  an  order  is  absolutely  necessary  for  the  purposes  of  justice. 
ft.  *Mr.  Rolfe,  for  all  the  plaintiffs  :— It  is  contrary  to  all  rule,  that  a  [*116] 
defendant  should  be  able  to  examine  a  plaintiff  as  a  witness  against  his 
consent.  He  may  file  a  cross  bill,  if  he  pleases,  or  a  bill  of  discovery ;  and 
what  one  plaintiff  admits  in  his  answer  will  be  evidence  against  all  the  com- 
plainants ;  for,  by  joining  as  plaintiffs,  they  render  themselves  liable  to  be 
bound  by  the  admissions  of  each  other  ;  but  he  has  no  right  to  examine  any  of 
them  on  interrogatories.  In  Walker  v.  Wing  field,  the  plaintiff,  whom  it  was 
proposed  to  examine,  consented  to  the  order ;  and  that  must  have  been  the 

(a)  1  Vcrn.  227.     (6)  Arab.  393.     (c)  1  P.  Wnw.  596.    (d)    1  Dick.  382.    («)  15  Vci.  178. 
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case  likewise  in  Ttoughton  y.  Geiley ;  for  Lord  NorlhingtoQ  is  there  said  *'  lo 
have  laid  it  down  as  a  rule  in  law  and  equity,  that  a  defendant  may  eiamine 
a  plaintiff  as  a  witness.''  He  states  the  rule  to  be  the  saoae  here  as  at  law ; 
now  at  law,  though  a  defendant  may  examine  a  plaintiff  who  chooses  to  be  a 
witness,  who  ever  heard  of  a  plaintiff  being  compelled  to  give  evidence  against 
himself?  The  doctrine,  which  he  lays  down,  would  not  have  applied,  if  the 
plaintiff,  to  whom  the  motion  related,  was  unwilling  to  be  examined.  Besides, 
Trovghton  v.  Getley  has  always  been  considered  as  of  very  dubious  autho- 
rity.  It  is  stated  to  have  been  doubted  at  the  time  by  almost  the  whole  bar, 
and  was  afterwards  reprobated  by  Lord  Thurlow.(a) 

The  order  is  proposed  to  be  taken,  "  saving  just  exceptions.**  It  will  there- 
fore be  nugatory,  for  all  the  co-plaintiffs  have  an  interest,  and  that  interest  will 
disqualify  them  as  witnesses. 

Mr.  O,  Anderdon^  for  other  parties  in  the  same  interest. 

Mr.  WUsorif  in  reply  : — We  propose  to  examine  these  'plaintiffs 
[*117]  against  their  ^interest ;  and  if  we  are  willing  to  run  the  risk  of  call- 
ing such  witnesses,  no  objection  can'  be  raised  on  that  ground.  The 
effect  of  the  order  will  be  to  get  rid  of  the  objection  which  arises  to  their  being 
witnesses,  from  the  circumstance  of  their  being  parties  on  the  record  ;  and 
that  objection  is  one,  which,  the  authorities  prove,  the  court  will  interfere  to 
remove. 

The  Master  of  the  Rolls  : — ^There  is  no  authority  which  would  justify 
me  in  making  the  order  prayed  for  ;  and  it  would  in  effect  be  to  dispense  in 
all  cases  with  a  bill  of  discovery.  In  Armiter  v.  Swanton  the  plaintiffs  were 
trustees  ;  and  in  Walker  v.  Wingfeld  the  plaintiff  consented  lo  be  examined, 
which  removed  the  objection  to  compelling  a  parly  in  a  suit  to  be  a  witness 
against  himself.    Let  the  petition  be  dismissed  with  costs.  (&)[]] 

(a)  3  Dick.  800. 

(6;  Eglantyne  v.  CoUU,  31st  October,  1809.  On  application  of  the  plaintiffi^  and  the  defen- 
dants consenting,  an  order  was  made  to  examine  oo-plaintifls  as  witneasce.  Reg.  Lib.  1807.  A. 
1281. 

[1]  Vide  Miller  v'.StarkSt  13  Johns.  Rep.  517.  Supeniwn  ofCkeAango  ▼.  Bird$att,  4  Wend. 
453.  Benjamin  v.  Coventry,  19  Wend.  353.  Eekford  ▼.  De  Kay,  6  Paige,  565.  Although  the 
plaintifi  in  a  creditor's  snit  have  no  common  interest,  jet  the  eourt  will  not,  even  after  decrae, 
allow  one  of  them  to  examine  the  other,  as  a  witness  in  the  master's  office,  in  support  of  his  debt ; 
as  he  has  an  interest  in  maintaining  the  suit,  to  the  costs  of  which  he  would  be  liable  in  case  the 
bill  should  be  ultimately  dismissed.    Edwards  ▼.  Coodioin,  10  Sim.  133. 
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Jones  v,  Mudd.  1*118] 

1837;  NoTember,  5,  7. 

A  pnrehuer  wbo  has  not  been  in  potMeeion,  is  bound  to  pay  intereat  on  the  pnrchaae  money,  and 

take  the  rents  and  profits,  only  from  the  time  when  a  food  title  was  first  shown,  and  not  from 

the  time  fixed  by  the  aj^reement  for  the  eompletion  of  the  purchase. 

Bt  articles  of  agreement  bearing  date  the  14th  of  November,  1820,  and 
made  between  Jones  of  the  one  part,  and  Mudd  of  the  other  part,  Jones  agreed 
to  sell,  and  Mudd  agreed  to  purchase  a  certain  farm  at  the  sum  of  4150/. 
It  was  stipulated  that  Jones  should,  within  four  months,  deliver  unto  Mudd 
a  satisfactory  abstract,  and  deduce  a  iharketable  title  to  the  estate ;  and  that 
he  should,  on  or  before  the  11th  of  October  then  next,  upon  receiving  from 
Mudd  the  sum  of  4150/.,  or  security  for  the  same,  effectually  convey  to  him 
the  farm,  and  deliver  up  all  deeds  and  evidences  relating  to  it.  Mudd  on  the 
other  hand,  agreed,  that,  upon  such  conveyance  and  assurance  being  executed 
and  perfected,  and  upon  receiving  possession  of  the  estate  on  the  11th  of 
October,  then  next,  he  would  pay  unto  Jones,  1 150/.*  and  would  execute  to 
him  a  valid  mortgage  of  the  premises  contracted  to  be  purchased,  as  a 
security  for  the  sum  of  3000/.  and  interest  at  5  per  cent.  Jones  was  to  be 
entitled  to  the  rent  of  the  farm  till  Michaelmas,  1821,  and  was  to  clear  ail 
outgoings  up  to  thai  time. 

After  the  delivery  of  an  abstract  pursuant  to  the  agreement,  Mudd  refused 
to  perform  the  contract,  on  the  ground  that  a  good  title  to  the  estate  was  not 
made  out;  and  Jones,  in  February,  1823,  filed  his  bill  for  specific  perform- 
ance. 

In  December,  1823,  an  order  was  made,  referring  it  to  the  master  to  inquire 
whether  a  good  title  could   be  made  to  the  farm ;  and  in  case  the 
master  should  find  *a  good  title  could  be  made,  he  was  to  inquire,    [*119} 
when  it  was  first  shown  that  such  good  title  could  be  made. 

The  master  certified,  that  he  was  of  opinion  that  a  good  title  could  be  made 
to  the  estate,  and  was  first  shown  on  the  16lh  of  January,  1827. 

By  an  order  made  on  petition  in  April,  1827,  the  Vice-Chancellor  ordered 
the  agreement  to  be  specifically  performed ;  and  he  directed  that  the  de- 
fendant should  pay  and  secure  to  the  plaintiff  the  sum  of  4150/.  with  interest 
at  5/.  per  cent,  from  the  15th  of  January,  1827,  deducting  thereout  the  rents 
and  profits  received  by  the  plaintiff,  which  had  accrued  since  the  15th  of 
January,  1827,  or  which  might  accrue  or  be  received  by  him  before  the  ex- 
ecution  of  the  assurances  thereinafter  directed  to  be  made.  The  costs  of  the 
suit  up  to  the  date  of  the  master's  report  were  to  be  borne  by  the  plaintiff. 

The  plaintiff  appealed  from  this  order,  and  insisted,  that  interest  ought  to 
have  been  computed  on  the  purchase  money,  not  from  the  15th  of  January, 
1827,  but  from  the  11th  of  October,  1821 ;  the  defendant  being,  on  the  other 
hand,  entitled  to  an  account  of  the  rents  accrued  due  from  that  time. 

Mr.  Treslove  and  Mr.  Rolfcy  in  support  of  the  appeal : — ^Where  the  specific 
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performance  of  a  contract  for  the  purchase  of  an  estate  is  uliiaiately  decreed, 
the  estate  is  considered  in  equity  as  belonging  to  the  purchaser  from  the  date 
fixed  by  the  agreement  for  the  completion  of  the  purchase,  and  the  money  is 
considered  as  having  become  the  property  of  the  vendor  from  the  same 

time.  And  from  this  principle  the  rule  is  derived,  that  from  that 
[*120]    *time  the  vendor  must  account  for  the  rents  and  profits  of  the  estate, 

and  is  entitled  to  receive  interest  on  his  purchase  money.  Harford  v. 
Purrier.{a)  "  The  usual  course,"  says  Sir  Thomas  Plumer,  in  Burton  v. 
Toody{b)  !*  is,  that  the  purchaser  shall  receive  the  rents,  and  pay  4/.  per  cent, 
interest  on  the  purchase  money,  a  practice  rather  hard,  where  the  delay  is  not 
caused  by  him :  the  rents  seldom  yield  4Z.  per  cent.,  and  the  purchaser,  after 
having  been  deprived  of  the  enjoyment  of  his  estate,  receiving  it  at  last  in  a 
worse  condition.  That  rule  was  founded  upon  the  principle  recognized  by 
courts  of  equity,  that  from  the  moment  of  the  contract,  although  no  purchase 
money  is  paid,  the  estate  is  to  be  considered  as  the  property  of  the  purchaser, 
and  the  purchase  money,  the  property  of  the  vendor.*'  The  rule  is  laid  down 
in  text-books  of  the  highest  reputation  as  setAed  beyond  doubt  ;(c)  and  there 
is  no  trace  of  authority  in  support  of  the  principle  on  which  this  order  pro- 
ceeds,— namely,  that,  where  a  time  is  fixed  for  the  completion  of  the  contract, 
and  the  purchaser  does  not  show  a  good  title  till  a  time  lon^  subsequent,  in- 
terest is  to  run  from  the  latter  period,  and  not  from  the  former.  In  order  to 
protect  a  purchaser  from  paying  interest,  it  has  always  been  deemed  neces- 
sary that  he  should  show  not  only  that  the  delay  in  the  completion  of  the  pur- 
chase was  occasioned  by  the  default  of  the  vendor,  but  that  the  purchase 
money  had  been  lying  dead.  In  general,  too,  he  must  have  given  notice  to 
the  vendor  that  the  money  was  unproductive^  and,  notwithstanding  such  no- 
tice, if  it  appeared  that  he  made  any  use  of  the  money,  or  derived  any  ad- 
vantage from  it,  or  that  it  was  not  bona  fide  appropriated  to  the  purchase,  he 

would  be  charged  with  interest.  In  the  present  case,  there  was  an  ex- 
[*121]   press  contract,  that,  on  the  1 1th  of  October,  1 821,  part  of  the  •money 

should  be  paid,  and  a  security  given  for  the  residue  and  5/.  per  cent, 
interest ;  and  the  court  has  no  power  to  relieve  the  purchaser  from  the  effect 
of  that  stipulation. 

Mr.  Sidebottom,  contra  : — The  true  doctrine  of  the  court  on  this  point  has 
been  stated  by  Sir  John  Leach  in  Esdaile  v.  Stephensonid) : — '*  Where  there  is 
no  stipulation  as  to  interest,  the  general  rule  of  the  court  is,  that  the  purchaser, 
when  he  completes  his  contract  after  the  time  mentioned  in  the  particular  of 
sale,  shall  be  considered  as  in  possession  from  that  time ;  and  shall  from  thence 
pay  interest  at  4/.  per  cent,  taking  the  rents  and  profits.  If,  however,  such 
interest  is  much  more  in  amount  than  the  rents  and  profits,  and  it  is  clearly 
made  out  that  the  delay  in  completing  the  contract  was  occasioned  by  the  ven- 
dor, then,  to  give  effect  to  the  general  rule  would  be  to  enable  the  vendor  to 

(a)  1  Mad.  538.        ,(^  1  Swant.  960.         (e)  Sqgden'e  Vendon  and  Purehuen,  479.  480. 
(d)  1  Sim  &  Sta.  139. 
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profit  by  his  own  wrong ;  and  the  courts  therefore,  gives  the  vendor  no  interest, 

but  leaves  him  in  possession  of  the  interim  rents."     His  Honor  followed  the 

same  rule  in  a  late  case  of  Monk  v.    Hu$kis$on{a)     Here  it  is 

*clear  that  the  delay  in  completing  the  contract  was  occasioned  by  the    [*I22] 

vendor;  for  till  the  15th  of  January,  1827,  he  did  not  show  a  good 

title  ;  and,  accordingly,  he  *has  been  ordered  to  pay  the  defendants    [*12d] 

costs  of  suit  up  to  that  time.    The  stipulation  in  the  contract,  that,  on 

(a)  a  oon tract  of  parehaie  oontaioed  a  Rtipnlatiofi,  that,  if  by  reason  of  any  nnforeseen  or  unavoidable 
obstacItM,  the  conveyance  could  not  be  perfected  for  execution  before  the  da^  fixed  for  the  com- 
pletion of  the  purchase,  the  purchaser  should  from  that  day  pay  Interest  at  51.  per  cent,  on  his 
purchase-money,  and  be  entitled  to  the  rents  and  profits  of  the  premises :  the  vendor  did  not 
show  a  £ood  title  till  long  after  the  specified  day :  Held  that  he  was  not  entitled  to  interest 
except  from  the  time  when  a  good  title  was  first  shown. 

In  the  case  of  Monk  v.  Hutkiamm,  the  contract  which  was  dated  the  30th  or  June,  1819,  and 
was  entered  into  by  the  commtssionera  of  his  majesty's  woods  and  forests  and  land  revenues,  as 
purchasers  on  behalf  of  his  majesty,  contained  the  following  stipulations : — ^that  the  vendors  would 
show  m  good  title  and  execute  a  conreyance,  on  or  before  the  25th  of  December  then  next ;  that 
the  crown,  on  payment  of  the  purchase  money,  should  be  entitled  to  the  rents  from  that  day ;  and 
that,  **  if,  by  reason  of  any  unforeseen  or  unavoidable  obstacles,  the  conveyances  and  assurances 
liforesaid  cannot  be  prepared  or  perfected  for  execution  on  the  said  25th  of  December,  the  said 
William  Huskisson.  William  Daeres  Adams,  and  Henry  Dawkins,  or  the  commissioners  for  the 
time  bemg  of  his  majesty's  woods,  forests,  and  land  revenues,  shall,  by  or  out  of  the  land  revenues 
of  the  crown,  pay  interest  for  the  said  purchase-money  from  the  said  25th  of  December,  (from  ^ 
which  time  his  majesty  is  to  be  entitled  to  the  rents  and  profits  of  the  said  premises)  after  the  rate 
of  5Z.  per  cent,  per  annum,  until  the  completion  of  the  said  assurances.** 

Objections  to  the  title  being  taken  on  the  part  of  the  parehasert,  the  vendors  filed  a  bill  for  spe- 
cific performance ;  and,  in  may,  1822,  a  decree  was  made,  referring  it  to  the  master  to  inquire, 
whether  the  plaintiffs  could  make  a  good  title,  and  if  the  title  was  good,  when  it  was  first  shown, 
that  such  good  title  could  be  made. 

The  master,  by  his  report,  certified  in  favour  of  the  title,  but  found  that  a  good  title  was  not 
shown  till  after  the  decree. 

April  27, 1827. — ^The  defendants  excepted  to  the  report ;  and,  the  cause  coming  on  to  be  heard 
before  Sir  John  Leach  then  Vice-Chancellor,  upon  the  exceptions  and  for  further  directions,  [ilpri/ 
1837,]  His  Honor  overruled  the  exceptions,  (the  decision  on  the  question  of  title,  raised  by  the  ex. 
ceptions,  is  reported  in  1  Sim.  280,)  and  decreed  specific  performance,  but  gave  the  plaintifii  interest 
onlr  from  the  time  when  a  good  title  was  shown. 

Before  the  decree  was  drawn  up,  application  was  made  to  His  Honour  at  the  rolls  on  behalf  of 
the  plaintifi^  for  permission  to  have  the  cause  put  into  the  paper,  for  the  purpose  of  haring  tlie 
minutes  varied  in  the  direction  as  to  interest.  Permission  was  given  :  and  the  question  as  to  in. 
terest  was  discussed. 

July  17.^~Mr.  Sugden^  for  the  plaintiifi,  contended,  that,  even  If  the  general  rule  were  that  a 
purchaser  was  to  take  the  rents  and  profits  and  pay  interest  only  from  the  time  when  a  good 
title  was  shown,  the  express  ptipulations  of  the  contract  excluded  its  application  to  the  present  case. 
The  contingency  of  the  conveyance  not  being  perrected  by  the  25th  of  December,  1819,  was 
Contemplated ;  and  it  was  expressly  provided,  that,  in  that  case,  the  crown  was  to  pay  interest 
mt  5/.  per  cent,  from  the  25th  of  December  1819  until  the  completion  of  the  assurances,  and  was  to 
be  entitled  to  the  rents  and  profits  accruing  during  the  same  period. 

Thi  Mastie  or  thi  Rolls  adhered  to  the  rule,  that  the  vendor  was  not  entitled  to  interest 
before  the  time  when  a  good  title  was  shown ;  and  he  stated  that  the  effect  of  the  stipulations,  which 
had  been  relied  on,  was  not  to  give  interest  when  interest  would  otherwise  not  have  been  payable, 
iNit  to  At  the  rate  of  the  inlerest,  to  which  the  vendors  might  be  entitled,  at  5(.  per  cent,  instead  of 
4f .  per  cent. 
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the  11th  of  October,  1821 »  1160L  should  be  paid,  and  a  secarity  given  for 
3000/.  and  interest  at  5l.  per  cent,  was  not  absolute  :  it  was  dependant  on  a 
condition  to  be  perforoaed  by  the  vendor ;  for  the  payment  was  to  uke  place 
only  upon  having  a  conveyance  of  the  estate  executed  and  receiving  posses- 
sion ;  and,  till  the  15th  of  January,  1827,  the  vendor  was  not  in  a  situation  to 
require  the  purchaser  to  take  possession  or  to  accept  a  conveyance. 

November  7. — The  Lord  Chancellor  expressed  his  assent  to  the  rule 
as  stated  by  Sir  John  Leach  in  Esdaik  v.  Stephenson^  and  dismissed  the  ap- 
peal.[l] 


[•1241  •Nanny  o.  Edwards. 

1897 ;  NoTember  8. 

A  6rat  ftpplioatkm  by  s  mortgagor  to  enki^go  the  UnM  for  paTOMOt  of  the  mortgage  mooej  !•• 
fused. 

The  bill  was  filed  in  1824,  by  a  second  mortgagee  for  5000Z.»  to  redeem  a 
first  mortgagee  for  7000/.,  and  to  foreclose  the  mortgagors,  and  a  third  mort- 
gagee for  3000/.  The  decree  for  redemption  and  foreclosure  was  made  in 
May,  1826.  The  master's  report  of  what  was  due  on  the  mortgages  was 
made  in  the  following  December.  The  plaintifi*  redeemed  the  prior  incum- 
brancer; and,  in  June,  1827,  the  second  report  was  made,  stating  the  sum 
due  to  the  plaintiff  to  be  upwards  of  14,0001.,  and  fixing  a  day  for  the  payment 
of  it. 

A  motion,  on  behalf  of  the  mortgagor,  to  enlarge  for  three  months  the  time 
fixed  for  the  payment  of  the  mortgage  money,  had  been  made  before  the  Vice- 
Chancellor,  but  was  refused. 

It  was  now  renewed  before  the  Lord  Chancellor. 

The  motion  was  supported  by  an  affidavit  that  the  estate  was  worth  upwards 
of  20,000/. ;  that  the  mortgagors  had  endeavored  to  sell  the  estate  ;  and  that 
they  hoped  to  raise  the  money  within  three  months. 

On  the  other  hand,  an  affidavit,  filed  in  opposition  to  the  motion,  stated,  that 
the  rental  of  the  property  was  only  550Z.  a  year,  and  that  the  plaintifi'  had  been 

obliged  to  borrow  money  in  order  to  pay  ofi*  the  first  incumbrancer. 
[*125]  *Mr.  Wyatty  for  the  motion  : — It  is  the  habit  of  the  court  to  enlarge 
the  time  for  the  payment  of  mortgage  money.  This  enlargement  is 
usually  granted  thrice  ;  and  has  even  been  granted  four  times.  Edwards  v. 
Cunliffe.{a)  Here  the  time  has  not  been  enlarged  at  all ;  and  there  is  no  in- 
stance of  refusing  such  an  application,  when  no  previous  indulgence  has  been 

(a)  I  Mad.  287. 

[1  ]  Vide  DU$  ▼.  Olover,  1  Hoff.  Rep.  71.  How  the  aeooont  ia  to  be  taken  where  the  rent  exeeede 
the  interest,  see  Donotan  v.  Fneker,  Jac.  165.  As  to  intenat  where  the  completioii  of  the  par' 
chaaer  is  delayed  by  unfounded  objeetiona  to  the  tiUe,  aee  Semman  t.  UteAt,  8  Paigre,  662. 
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granted  to  the  owners  of  the  equity  of  redemption.  As  we  must  pay  the  in- 
terest now  due  and  the  costs,  the  situation  of  the  mortgagee  will  be  rendered 
better  rather  than  worse. 

Mr.  Sugden  and  Mr.  Duckworth,  contra. 

Thb  Lord  Chancellor  : — ^The  court,  in  order  to  induce  it  to  enlarge  the 
time  for  redemption,  must  hare  some  reason  assigned  (though  it  does  not  re- 
quire a  very  strong  one,)  why  the  mortgagor  did  not  pay  the  interest,  principil, 
and  costs  at  the  time  appointed  by  the  report.  In  this  case  no  excuse  for  his 
default  is  stated. 

The  motion  was  refused  with  costs.[l] 


•Brown  v.  De  Tastbt.  [•126] 

1837  ;  NoTamber  8,  5. 

Ii  is  oompetent  to  the  court,  on  the  houingrof  exeeptioni,  at  tbe  mne  time  it  allowi  an  exception 
taken  by  tbe  defendant,  and  direct!  the  maater  to  review  bis  report  generally,  to  order  the  de- 
fendant to  pay  a  anm  of  money  into  conrt,  if  it  is  satisfied  that  ultimately  that  sum  will  be  found 
doe  from  the  defendant. 

Under  a  decree  directing  intricate  partnership  accounts  to  be  taken,  the  mas- 
ter made  a  report,  according  to  which  a  very  large  sum  would  have  been  due 
from  the  defendant ;  and  exceptions  were  taken  by  both  parties. 

1827 ;  ApriL — Some  of  the  exceptions  having  been  argued,  Lord  Eldon 
made  an  order,  which,  after  allowing  one  of  the  exceptions,  and  declaring  that 
It  was  unnecessary  to  pronounce  any  judgment  on  the  other  exceptions,  re- 
ferred it  back  to  the  master  to  review  his  report,  and  directed  that  the  defen- 
dant should  pay  into  court  upwards  of  18,000/. 

There  was  no  notice  of  motion  for  payment  of  money  into  court. 

A  motion  was  made  on  behalf  of  the  defendant,  that  the  order  for  the  pay- 
ment of  the  money  into  court  might  be  discharged. 

Mr.  Htaldy  Mr.  Pepys,  and  Mr.  Kotj  in  support  of  the  motion,  contended, 
that  it  was  contrary  to  established  practice  to  order  money  to  be  paid  into 
court,  when  exceptions  were  allowed,  and  the  master  was  directed  to  review 
his  report  generally.  The  report  not  being  confirmed,  there  was  no  ground 
upon  which  the  order  could  proceed  ;  and  such  an  order  could  not  be  made, 
even  if  it  were  right  in  substance,  unless  upon  motion,  or  at  the  hearing  on 
further  directions. 

*Mr.  Home  and  Mr.  Pemberton,  contra : — The  order  was  right  in    [•127] 

[1]  Aco.  Eyre  t.  Hanson^  2  BeaT.  478.  The  condition  on  which  the  order  is  usaally  granted 
is  payment  of  the  interest  and  costs  reported  due,  on  or  before  the  time  appointed  by  tbe  master 
for  the  payment  of  the  whole.  The  indulgence  has  frequently  been  for  six  months  in  the  first  ap. 
plication.  In  this  case  it  was  ordered,  nnder  the  circumstances,  that  on  paying  the  amount  of  in. 
teiest  and  oosts  within  a  month,  the  time  for  redemption  might  be  enlarged  for  five  months ;  but 
in  default  of  paying  that  amount,  the  defendant  was  to  stand  absolutely  foreclosed*    Ibid. 
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gnbstance ;  because  Lord  Eldon,  though  he  could  not  coofinn  the  report, 
was  satisfied  that  ultimately  a  much  larger  balance  would  be  found  due 
from  the  defendant ;  and  it  was  competent  to  the  court,  on  hearing  ex€)ep« 
tions,  to  make  any  order  which  the  justice  of  the  case  might  require.  In  the 
present  case,  considering  the  adTanced  age  of  the  defendant,  and  the  great 
delay  which  would  necessarily  occur  in  reviewing  the  report,  it  was  reason* 
able  that  a  sum,  which,  in  every  view  of  the  accounts,  would  belong  to  the 
plaintiff,  should  be  secured  in  the  mean  time. 

Thb  Lord  Chancellor  held  that  the  order  was  not  irregular,  and  refused 
the  motion. 


1828:  May;  June;  July;  July  3. — Afterwards  the  order  on  the  excep- 
tions was  reheard  upon  the  merits. 

The  Lord  Chancellor  stated,  that  he  was  unable,  in  the  present  stage  of 
the  cause,  to  arrive  at  any  safe  conclusion  with  lespect  to  the  probable  result 
of  the  accounts  on  the  principle  on  which  the  master  was  now  to  proceed  in 
taking  them ;  and  he  therefore  reversed  so  much  of  Lord  Eldon^s  order  aa 
directed  the  money  to  be  paid  into  court.[l] 


[*128]  •MoNTAGOB  t;.  Hill. 

1837  ;  Joly  28.    November  13. 

Where  the  obligor  in  t  bond  has  obtained  the  comnioii  iojnaotion  to  reatnin  the  obligee  from  pro* 

oeeding  in  an  aotion  whioh  has  been  oommenoed  in  hie  anme  by  an  aaaignee  of  Uie  bond,  the 

answer  of  the  obligee  cannot  be  read  in  oppoaition  to  a  motion  to  diaaolve  the  injunction  made 

by  the  assignee. 
Qu,  Whether  the  proceedings  of  the  assignee  In  the  name  of  the  obligee  are  stayed  by  an  injvne. 

tion,  which  restrains  only  the  assignee,  hie  eoonsellora,  and  agents. 

Montague  was  the  obligor  in  a  bond,  in  which  Hill  was  the  obligee.  Hill 
assigned  the  bond  to  Pritchard;  and,  after  Pritchard's  death,  his  personal 
representative,  Smith,  brought  ^an  action  on  the  bond  in  the  name  of  Hill 
against  Montague,  and  obtained  judgment 

Montague  then  filed  his  bill  against  Hill,  Smith,  and  other  defendants,  im- 
peaching the  bond  on  the  ground  of  fraud,  and  stating  circumstances  which,  as 
between  Montague  and  Hill,  were  represented  as  constituting  a  case  of  equi* 
table  satisfaction.  The  prayer  was,  that  certain  accounts  might  be  taken  :  that 
Hill  might  be  restrained  from  proceeding  in  the  action,  and  from  bringing  any 
other  action  ;  and  that  the  other  defendants  might  be  restrained  in  like  manner 
from  proceeding  in  the  action  in  the  name  of  Hill  or  otherwise,  and  from 
bringing  any  other  action  in  his  name  or  otherwise. 

[1]  Vide  8.  C.  in  a  pro?ioas  sUge,  Jac  384. 
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The  common  injunction  issued  for  want  of  answer ;  but  it  issued  only 
against  Hill,  his  counsellors  and  agents,  and  did  not  name  the  other  defendants. 

Hill  answered ;  the  other  defendants  put  in  their  answers  :  and,  after  a  con- 
siderable lapse  of  time,  Smith  obuined  an  order  nisi  for  dissolving  the  in- 
junction, which  recited  that  the  defendants  had  put  in  full  answers  to  the 
plaintiff's  bill,  and  denied  the  whole  equity  thereof. 

•Difficulties  having  occurred  in  drawing  up  the  order,  the  situation  [•129] 
of  the  citpse  was  m'entioned  to  the  Vice- Chancellor ;  and  it  was  stated 
that  his  Honor,  after  communicating  with  the  registrar,  had  been  of  opinion, 
that  Smith,  in  order  to  get  rid  of  the  injunction,  ought  to  give  a  special  notice 
of  motion.  Such  a  notice  of  motion  was  accordingly  given.  The  molion 
to  dissolve  the  injunction  absolutely  was  made,  both  on  the  special  notice 
and  on  the  order  nisi ;  and  the  Vice-chancellor  ordered  the  injunction  to  be 
dissolved. 

That  order  the  plaintiff  now  moved  to  discharge. 

Unless  the  answer  of  Hill  were  allowed  to  be  read,  there  was  no  ground  for 
the  injunction ;  and  the  substantial  question  was.  whether  the  answer  of  Hill 
could  be  read  against  Smith,  for  the  purpose  of  supporting  an  injunction  to 
restrain  an  action  which  was  proceeding  in  Hill's  name  ? 

Mr.  Shadwell  and  Mr.  Davies  argued,  that,  as  the  action  was  brought  in 
Hill's  name,  and  as  the  injunction  was  against  Hill,  it  could  be  dissolved  only 
upon  Hill's  answer  ;  and  the  plaintiff  had  therefore  a  right  to  avail  himself  of 
the  statements  in  that  answer  for  the  purpose  of  continuing  the  injunction. 

Mr.  Home  and  Mr.  Simpkinson^  contra,  insisted,  that,  as  the  motion  was 
made  on  behalf  of  Smith,  and  as  the  action  was  in  fact  the  action  of  Smithy 
though  in  point  of  form  he  was  compelled  to  bring  it  in  Hill's  name,  the  ans- 
wer of  Smith  was  the  only  answer  to  which  the  court  could  look,  in  order  to 
determine  whether  he  should  be  restrained  from  asserting  his  legal  lights. 


^November  12. — The  Lord  Chancellor: — On  the  answer  of  L*130] 
Smith  it  appears  that  there  is  no  ground  for  continuing  this  injunction, 
80  far  as  he  is  concerned.  He  denies  any  knowledge  of  the  matters  stated  as 
grounds  of  equity  in  the  bill ;  and  be  adds  this  material  fact,  that,  successive 
applications  having  been  made  to  Montague  for  payment  of  the  bond,  he  did 
not  pretend  to  have  any  defence  to  the  demand,  but  merely.prayed  time  and 
indulgence.  If,  therefore^  an  injunction  had  issued  to  restrain  Smith  from 
proceeding  in  the  name  of  Hill,  that  injunction  must  have  been  dissolved. 

The  injunction  was  against  the  proceedings  of  Hill  individually  and  by 
name ;  and  if  the  action  had  been  really  Hill's  proceeding,  it  would  have  been 
a  matter  of  course  that  the  court  should  look  at  the  facts  disclosed  in  his 
answer.  But  in  looking  at  his  answer,  I  find  he  says  that  he  has  had  no  con- 
cern with  the  action,  and  that  it  has  not  been  brought  with  his  privitj  and  cour 
sent.  There  appears,  therefore,  to  be  no  reason,  why  so  far  as  relates  to 
Smith,  this  injunction  should  be  continued. 
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as  should  be  necessary  fur  effecting  and  keeping  on  foot  a  certain  insarance  on 
the  life  of  Charles  Morley  Balders,  in  the  public  stocks  or  funds,  or  on  real  or 
government  securities,  at  interest  in  the  names  of  the  trustees ;  and 
[*134]  in  like  manner,  from  time  to  time  to  lay  out  and  invest  *the  dividends, 
interestt  and  annual  produce  of  such  money,  stocks,  funds,  and  secu- 
rities in  their  names,  in  order  to  accumulate  in  the  nature  of  compound  interest, 
until  the  moneys,  so  to  be  from  time  to  time  invested,  should  amount  to  a  sum 
equal  to  that  which  should  have  been  originally  advanced  upon  the  security 
of  the  term  of  500  years,  or  so  much  thereof  as  should  not  be  actually  received 
by  virtue  of  that  security."  The  indenture  contained  also  a  declaration,  that 
the  trustees,  and  the  survivor  of  them,  his  executors  and  administrators,  should 
stand  possessed  of  and  interested  in  such  accumulated  fund,  and  the  dividends, 
interest,  and  annual  produce  thereof,  from  the  time  such  accumulations  should 
cease,  as  a  security  for  the  sum  of  3000/.  and  the  interest  thereof,  and  sub- 
ject thereto,  in  trust  for  Charles  Morley  Balders,  his  executors,  administra- 
tors, and  assigns. 

The  marriage  was  solemnized  ;  and  several  children  were  the  fruit  of  it. 

In  February  and  June,  1810,  Charles  Morley  Balders  granted,  for  valuable 
consideration,  to  the  Albion  Insurance  Company,  two  redeemable  annuities — 
the  one,  of  485/., — the  other,  of  258/., — charged  on  the  lands  of  which  he  was 
tenant  for  life  under  his  father's  will ;  and,  to  secure  the  payment  of  the  an- 
nuities,  he  demised  the  lands  to  a  trustee  for  ninety-nine  years. 

The  annuities  having  fallen  into  arrear  to  the  amount  of  more  than  2000/., 
the  Albion  Insurance  Company,  by  their  secretary  and  trustees,  filed,  in  1814, 
a  bill,  praying  that  the  indenture  of  settlement  and  the  deed  of  covenant,  dated 
respectively  the  1 5ih  of  January,  1 803,  might,  so  far  as  respected  the  interest 

reserved  to  Balders,  be  declared  fraudulent  and  void. 
[•135]        *Pending  the  suit,  Balders  died. 

By  the  decree,  made  at  the  original  hearing,  the  Vice  Chancellor 
directed  the  master  to  inquire  what  sums  of  money  the  trustees  of  Mr.  Balders* 
settlement  had  received  since  the  filing  of  the  bill,  in  respect  of  rents  and  profits 
of  the  premises  accrued  due  before  that  gentleman's  death,  and  how  those  sums 
of  money  had  been  applied. 

By  the  master's  report  it  appeared,  that  considerable  sums,  out  of  the  rents 
and  profits  of  the  premises,  had  been  applied  by  the  trustees  to  the  education 
and  maintenance  of  the  children  of  Charles  Morley  Balders,  and  in  making 
payments  for  his  personal  benefit. 

By  the  decree  made  by  the  Vice-Chancellor  on  further  directions,  it  was 
declared,  "  that  the  trustees  were  not  entitled  to  be  allowed,  out  of  the  moneys 
received  by  them,  any  sums  of  money  paid  or  allowed  by  them,  which  were 
for  the  personal  benefit  of  Charles  Morley  Balders,  or  for  the  maintenance  and 
education  of  his  children."  And  it  was  ordered,  "  that  the  master  should  ascer- 
tain, whether  any,  and  which  of  the  sums  mentioned  in  the  schedules  to  his 
report  as  paid  or  allowed  by  the  trustees,  were  to  be  considered  as  paid  or  al- 
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owed  for  the  personal  benefit  of  Charles  Morley  Balders,  and  that  the  master 
ihould  disallow  the  same,  and  also  the  sums  alleged  to  have  been  paid  for  the 
nainteaance  and  education  of  the  children." 

The  trustees  and  the  children  appealed  against  so  much  of  the  decree  as 
contained  this  declaration,  and  the  directions  founded  upon  it. 

*The  question  was,  whether  the  second  deed  of  the  i5th  of  January,  [*136] 
L803,  was  valid  as  against  an  incumbrancer,  so  far  as  it  provided  that, 
if  Balders  sold  or  incumbered  his  life  interest,  it  should  be  lawful  for  the  trus- 
;ees  of  the  term,  created  by  the  first  deed  of  the  same  date,  to  apply  the  rents 
md  profits,  after  paying  Mrs.  Balder's  pin-money,  to  the  maintenance  and 
support  of  Mr.  Balders,  or  his  wife  or  children,  in  such  manner  as  they  should 
think  proper. 

Mr.  Sugden  and  Mr.  Wilbrahanij  for  the  appellants  : — The  decree  of  the 
V'ice-Chancellor  introduces  into  our  law  an  entirely  new  doctrine  which  is  not 
sanctioned  by  any  authority.  It  proceeds  upon  the  notion,  that,  if  property  be 
a;iven  to  a  man  for  life,  a  proviso  cannot  be  annexed,  which,  upon  a  certain 
)vent,  shall  defeat  his  estate,  and  limit  the  property  to  other  persons  during 
lis  life.  Several  cases  have  decided  that  the  law  is  not  so,  Campion  v.  Cot- 
\oni(a)  Dommett  v.  Bedford,(b)  Roe  v.  Galliers.(c)  Li  the  present  case,  the 
proviso  is,  that,  if  the  tenant  for  life  shall  do  certain  acts,  the  right  to  take  and 
ipply  the  rents  and  profits  shall  belong  to  the  trustees  of  the  term  ;  and  this 
proviso  is  a  part  of  what  was  purchased  from  Mr.  Balders  for  the  consideration 
>f  marriage,  and  of  the  large  sum  of  money  which  Lord  Ennismore  paid  as  a 
portion  with  his  daughter.  The  question  here  is,  not  between  a  purchaser  and 
creditors,  but  between  two  purchasers  of  the  same  subject ;  and  of  these,  he, 
ivho  has  priority  in  time,  must  prevail,  unless  the  whole  of  this  trust  is  to  be 
:ut  down  as  vicious. 

Even  if  the  proviso  could  not  be  sustained,  so  far  as  the  trust,  which 
t  raises,  might  be  for  the  benefit  of  *Balders  himself,  on  what  ground  ['^137] 
;an  it  be  impeached,  so  far  as  it  stipulates  for  a  benefit  to  his  wife  and 
children  ?  If  the  covenant  had  been  merely,  that,  in  the  event  of  alienation  by 
Balders,  the  trustees  should  apply  the  rents  to  the  maintenance  of  his  wife  and 
children,  or  accumulate  them  as  a  further  provision  for  those  individuals,  it 
nust  unquestionably  have  been  sustained.  What  difierence  does  it  make,  that 
i  discretionary  power  is  given  to  the  trustees,  to  exercise  their  trust  in  favor  of 
Balders  himself?  If  such  a  trust  in  his  favor  be  void,  if  he  is  not  capable  of 
aking  the  benefit  of  it,  the  only  consequence  is,  that  the  trustees  are  bound  to 
exercise  the  trust  in  favor  of  such  of  the  objects  of  it  as  are  capable.  Alexan- 
ler  V.  Alexander^(d)  Ruutledge  v.  Dorril.{e) 

The  circumstance  of  the  covenant  being  contained  in  a  distinct  deed  from 
hat  which  secures  the  pin-money  to  the  yvife  and  creates  the  term  of  ninety- 


(a)  17Vtg.Se3. 
id)  2  Vei.  ten.  640. 


(6)  6  T.  R.  684. 
(«)  3  VeB.jun.  357. 


(c)  3T..R.133. 
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iiine  years,  is  no  ground  of  objection.  It  matters  not  whether  the  stipulationSf 
which  constitute  the  marriage  settlement,  be  embodied  in  one  instrument  or  io 
two  instruments.  If  the  covenant  would  hare  been  ralid,  supposing  it  to  hare 
been  inserted  in  the  deed  which  secures  the  wife^s  pin-money,  it  mast  be 
equally  Talid  in  its  present  form.  There  was  no  intention  of  fraud  in  the  par* 
ties ;  there  could  be  no  such  intention ;  and  if  blame  is  to  be  imputed  any 
where,  it  must  fall  upon  the  insurance  company,  who  chose  to  adrance  thefr 
money  without  making  any  application  to  the  trustees  of  the  settlement,  or 
using  any  diligence  to  discover  the  nature  of  Balders*  interest  in  the  property. 
Mr.  Heald,  Mr.  Bickerstethy  and  Mr.  Daniel^  contra : — It  is  not  ne- 
1*138]  cessary  for  the  plaintiffs  to  assert  or  prove,  *that  the  parties  to  the 
deed  of  covenant  actually  intended  to  commit  a  fraud.  The  ground, 
on  which  we  rest  our  case,  is,  that  such  machinery,  as  has  been  employed 
here,  is  contrary  to  the  policy  of  the  law  ;  and,  being  in  its  very  nature  calcu- 
lated to  effect  fraud,  must,  in  a  court  of  justice,  be  deemed  fraudulent  and 
void.  Here  is  a  settlement  made  of  Mr.  Balders*  own  property,  (had  the  set- 
tlement been  of  the  fortune  of  the  wife,  or  had  it  been  made  by  a  third  person, 
the  question  might  have  been  different,)  by  which  his  life  interest  is  to  cease 
only  in  the  event  of  his  alienating  or  incumbering  that  interest,  and  the  rents 
and  profits  are  thereupon  to  be  received  by  other  persons,  and  are  to  be  ap- 
plied for  his  own  benefit  directly,  or  for  the  benefit  of  his  wife  and  children, 
and,  through  their  medium,  of  himself  too.  Such  a  disposition  must  be  void, 
on  the  principles  of  law  and  policy,  which  produced  the  decisions  in  Ex 
parte  Murphy  ;{a)  in  re  Meaghan  ;{b)  Ex  parte  Cooke  ;{c)  and  Higginbotham 
V.  Holme  ;{d)  and  though  these  were  cases  turning  on  the  bankruptcy  of  the 
settlor,  the  decisions  proceeded,  not  on  any  particular  provisions  of  the  bank- 
rupt acts,  but  on  general  legal  doctrines.  Can  a  man  be  allowed  to  covenant, 
that,  if  he  sells  his  estate,  the  purchaser  shall  not  have  it,  but  it  shall  go  to  a 
trustee,  who  is  to  apply  the  rents  for  the  benefit  of  the  vendor  and  his  family  ? 
The  purchaser  of  the  specific  property  has,  in  such  a  case,  even  a  stronger 
claim  to  the  interference  of  courts  of  justice  in  his  behalf  than  the  general 
body  of  creditors,  when  an  attempt  is  made  to  defeat  the  interest  of  the  settlor 
in  the  event  of  his  bankruptcy.  This  covenant  is  fraudulent  within  the  27th 
Eliz.  c.  4,  s.  5 ;  it  is  tantamount  to  a  reservation  of  a  power  of  revo- 
[^139]  cation  of  the  existing  estate  in  the*land.  Lavender  v.  Blackstoney{e) 
Torback  v.  Marbury.{g) 
The  covenant  would  have  been  void,  even  if  it  had  been  inserted  in  the 
deed  creating  the  term  ;  but  the  circumstance  of  its  being  made  the  subject  of 
a  separate  instrument  stamps  the  character  of  fraud  more  unequivocally  on 
the  transaction.  Balders  is  enabled  to  produce  what  appeared  to  be  a  com* 
plete  marriage  settlement,  making  a  reasonable  provision  for  his  wife  out  of 

(a)  1  Sch.  6l  Lef.  44.  (6)  1  Sch.  &  Lef.  179,  (e)  8  Vw.  353. 

id)  19  Vm.  88.  (e)  9  Ley.  146.  {g)  9  Vern.  510. 
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lis  life  estate  and  by  the  exercise  of  his  power  of  jointure.  Nothing  is  to  be 
bund  in  that  deed  which  could  suggest  to  any  person  the  probability  of  the 
izistence  of  a  further  charge  on  the  husband's  life  estate,  created  in  considera- 
ion  of  the  marriage  and  the  wife's  portion  :  it  seems  to  contain  all  the  stipu- 
ations  and  advantages  which  the  wife  and  'her  relations  had  bargained  for ; 
md  the  benefits  thereby  secured  to  her  and  her  children,  would  naturally  be 
^resumed  to  be  all  that  was  purchased  by  the  marriage  and  the  payment  of 
ler  portion.  The  most  prudent  and  wary  purchaser,  dealing  with  Balders, 
:ould  not  look  further.  Can  parties,  who  have  thus  dealt  with  each  other,  be 
permitted  to  execute  anothei  instrument,  the  existence  of  which  no  man  can 
iiscover  or  suspect,  and  thereby  defeat  the  estate  which,  by  the  former  deed^ 
Balders  had  full  power  to  alienate  or  incumber,  and  defeat  it  only  against 
he  bona  fide  purchaser  ?  If  such  a  transaction  stands,  no  purchaser  can  be 
safe. 

Mr.  Sugdetij  in  reply : — This  covenant  has  no  analogy  to  a  power  of 
revocation.  Even  if  it  were  considered  as  a  power,  yet  it  would 
ye  *a  power  reserved,  not  to  the  settlor,  but  to  the  trustees ;  or  at  [*140J 
least,  it  is  a  power  not  to  be  exercised  without  their  consent.  The 
:ases  in  bankruptcy  have  no  application  to  the  question ;  both  because  the 
lecislons  in  bankruptcy  proceed  on  particular  principles,  and,  also,  because 
bere  the  contest  of  the  prior  purchaser  is  not  with  assignees,  and  a  general 
body  of  creditors  claiming  under  the  operation  of  law,  but  with  subsequent 
purchasers,  whose  only  title  is  under  the  deed  of  the  same  party  under  whom 
he  claims.  The  two  deeds  of  the  15th  of  January,  1803,  formed  together  a 
reasonable  settlement ;  and  this  court  cannot  strike  out  any  of  the  stipulations 
which  the  wife  and  her  father  purchased  for  the  benefit  of  herself  and  her 
children,  and  for  which  they  paid,  not  merely  a  sum  of  money,  but  the  highest 
consideration  known  to  the  law. 


February  4,  1829. — The  Lord  Chancellor  : — The  question  in  this  cause 
is,  whether,  in  a  transaction  of  such  a  kind  as  appears  in  these  pleadings, 
Balders  could  charge  this  property  with  the  payment  of  the  annuities  granted 
to  the  Albion  Insurance  Company  ;  or,  is  the  provision  in  the  second  deed 
to  have  efifect,  so  as  to  defeat  the  securities  given  for  the  payment  of  the  an- 
nuities. 

The  case  was  argued  as  to  two  points.  It  was  said,  first,  that  the  provision, 
enabling  the  trustees  to  apply  the  rents  and  profits  to  the  maintenance  of  Bal- 
ders himself,  was  sustainable  ;  and  secondly,  that,  assuming  that  the  provi- 
sion, enabling  the  trustees  to  apply  the  rents  and  profits  for  the  maintenance  of 
Balders  himself,  could  not  be  sustained  as  against  the  incumbrancer,  yet 
the  court  would  sustain  it  so  far  as  regards  the  application  of  those 
rents  and  profits  to  the  maintenance  of  the  wife  and  ^children  of  Mr.  [*14l] 
Balders.  The  first  point  was  not  much  pressed,  and  seems  to  me 
to  be  free  from  all  reasonable  doubt.    The  transaction,  in  that  respect,  cannot 
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be  sattained.  Balders  has  a  life  interett  in  cerUio  property ;  having  that  life 
toterest,  can  it  be  contended*  that  he  can  enter  imo  a  co? enant— «  private 
deed — with  his  own  trustees,  that  he  shall  not  incuaiber  his  interest  in  the 
property,  and  tfaat»  if  he  does  incuaiber  it — ^if,  for  instance,  he  sells  it  for  val- 
uable consideration, — the  effect  is  to  be,  that  the  purchaser  shall  not  be  en- 
titled to  possess  what  he  has  bought,  but  that  Balders  himself,  subject  to  the 
discretion  of  his  trustees,  and  under  their  direction,  shall  continue  to  enjoy  the 
lents  and  profits,  as  if  the  alienation  had  not  taken  place  T  In  point  of  law, 
such  a  transaction  cannot  be  sustained. 

The  only  question  which  adauts  of  doubt,  is,  whether  the  provision  can  be 
sustained  against  the  incimibraacer,  so  far  as  regards  the  applicatioo  of  the 
rents  and  profits  to  the  maintenance  of  the  wife  and  children  ?  It  was  admit- 
ted on  all  hands,  that  the  parties  to  the  deed  did  not  contemplate  a  fraud  ;  but 
the  transaction  is,  in  its  very  nature,  fraudulent.  Though  the  parties  had  no 
fraud  in  view,  the  deeds  themselves  are  fraudulent.  If  the  tenant  for  life  pro- 
cured any  person  to  advance  money  to  him  on  the  security  of  the  property,  in 
that  event,  and  in  that  event  only,  was  the  instrument  in  question  to  have  ope- 
ration. In  point  of  law,  the  deed  cannot  be  susuioed.  I  concur,  therefore, 
with  the  judgment  of  the  Vice-Chancellor. 

The  question  was  before  Lord  Eldon  on  a  motion ;  and,  though  he  did  not 
express  a  decisive  opinion,  I  collect,  tliat  he  concurred  in  the  view  which  I 
have  taken  of  the  case. 

Appeal  dismissed  i 


[*142]  *Fc7RNivAL  i;.  BooLB  and  Others. 

1897 ;  NoTeroW  3. 10,  14,  21,  28.    December  11. 

B.,  tbe  holder  of  earlftiii  bilk  acoepted  by  F.,  sttacbee,  by  prooeediDga  in  tbe  lord  mayot's  court,  in 
the  hande  of  C,  a  large  ■am  of  money  bekms^ing  to  F.;  F.  having  filed  a  bill  to  rettrain  tbe  ac- 
tion, a  special  injanction  is  granted,  and  tbe  money  is  paid  rato  oourt  by  the  garnishee ;  B.  by 
his  answer  denies  tbe  whole  of  the  equity  suggested  by  the  bill :  Held,  that,  though  the  injunc- 
tion must  be  dissolved,  the  money  in  court  wtU  not  be  paid  out  to  B.,  before  he  has  obtained 
judgment  in  his  action. 

A  party  is  bound  by  the  consent  of  his  counsel  given  in  court,  though  they  had  no  instructions  to 
consent,  if  they  were  at  the  time  apprised  of  all  those  facts,  of  which  tbe  knowledge  was  esscn* 
tial  to  the  proper  exercise  of  their  discretion ;  but  he  will  be  relieved  from  an  order  made  by  such 
consent,  if  they  give  that  consent  in  ignorance  of  material  circumstances. 

How  fu  a  party  will  be  al&cted  by  the  remiscncss  of  bis  soiioitor  in  not  immediately  objecting  to 
an  order  made  by  the  consent  of  counsel  in  court,  when  neither  the  party  nor  his  solicitor  was 
present,  and  instructions  to  consent  had  not  been  given  by  either. 

AccoRDiKo  to  the  allegations  of  the  bill,  the  defendant  Robertson,  having 
pledged  two  thousand  shares  in  ''  Tbe  British  Rock  and  Patent  Salt  Company" 
for  12,000/.,  applied  to  the  plaintiff  to  lend  him  his  acceptances  to  the  amount 
of  18,700/. ;  stating,  at  the  same  time,  that  he  had  friends  in  Scotland,  who. 
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Upon  the  plaintiff's  acceptances,  and  a  deposit  of  the  shares,  would  adrance 
12,000/.,  the  sum  necessary  for  redeeming  them,  provided  the  shares  wer^ 
also  made  a  security  to  them  for  an  old  debt  of  3000/.  The  plaintiff  agreed 
to  accept  the  bills,  on  condition  that  the  proceeds  of  the  two  thousand  shares 
should  be  chargeable  first  with  the  payment  of  the  advance  of  12,000/.,  for 
which  the  plaintiff's  acceptances  were  to  be  a  collateral  security,  and  should 
not  be  applied  in  satisfaction  of  the  debt  of  3000/.  till  after  this  advance  of 
12,000/.  was  repaid.  The  friends  in  Scotland,  who  were  to  advance  the 
12,000/.  were  the  defendants  H.  and  A.  Bogle. 

The  bill  stated,  that,  in  pursuance  of  this  arrangement,  the  plaintiff  accepted 
the  bills  for  12,700/.,  and  handed  them  over  to  the  agent  of  Messrs. 
Bogle,  upon  *a  written  undertaking  of  the  agent  not  to  part  with  the  [*143] 
proceeds  of  the  bills,  till  the  plaintiff  had  approved  of  the  deed  ¥Phich 
was  to  be  executed  by  Robertson  and  the  Messrs.  Bogle ;  that,  in  riolatiod  of 
this  undertaking,  the  agent  transmitted  the  acceptances  to  Messrs.  Bog^e ; 
that  a  deed  was  executed  by  them  and  Robertson,  without  the  plaintiff's 
knowledge  or  consent,  by  which  the  shares,  instead  of  being  made  a  security, 
According  to  the  alleged  agreement  with  the  plaintiff,  first,  for  the  12,000/.  col- 
laterally secured  by  his  acceptances,  and,  subject  iherclo,  for  the  old  debt  of 
3000/.,  were  made  a  security  in  the  first  instance  for  this  old  debt  of  3000/., 
ind  after  satisfaction  of  that  debt,  for  the  due  payment  of  the  acceptances : 
hat  Robertson  had  not  taken  up  the  bills  ;  that  the  plaintiff,  having  26,000/. 
In  the  hands  of  two  others  of  the  defendants  in  the  city  of  London,  the 
Messrs.  Bogle  had  attached  it  by  means  of  proceedings  in  the  lord  mayor's 
:ourt ;  that  the  two  thousand  shares  were  worth  considerably  less  than  15,000/. 
:hough  worth  more  than  3000/. ;  and  that  the  object  and  intention  of  the 
[Messrs.  Bogle  was  to  make  the  shares  available,  in  the  first  instance,  for  pay- 
ment of  their  old  debt  of  3000/.,  instead  of  applying  them,  first,  according  to 
,he  original  agreement,  in  payment  of  the  plaintiff's  acceptances. 

The  prayer  was,  that  the  defendants,  the  Messrs.  Bogle,  might  be  restrain- 
ed from  prosecuting  the  attachment,  or  bringing  or  carrying  on  any  action  or 
proceedings  in  the  mayor's  court,  or  in  any  other  court,  against  the  plaintiff  or 
he  garnishees,  upon  or  in  respect  of  his  acceptances,  and  from  negotiating 
hem  :  that  it  might  be  declared,  that  the  plaintiff  was  entitled  to  have  the  two 
housand  shares  applied  in  payment  of  the  bills,  and  towards  his  indemnity, 
ind  that  he  was  not  liable  to  pay  more  in  respect  of  the  bills,  than  so 
nuch  of  the  amount  due  thereon  as  the  proceeds  of  the  •two  thousand  [♦144] 
ihares  might  fall  short  of  satisfying ;  that  the  defendant  Robertson 
night  be  compelled  to  indemnify  the  plaintiff  against  the  bills  and  all  the  con- 
jequences  thereof,  and  particularly  against  the  proceedings  in  the  mayor's 
:ourt ;  that  the  garnishees  might  be  restrained  from  paying  the  26,000/.,  or 
iny  part  of  it,  to  the  Bogles,  or  otherwise  than  to  the  plaintiff ;  and  that  it 
night  be  declared,  that  the  plaintiff  was  not  liable  to  pay  the  3000/.,  or  any 
)art  thereof,  and  that  the  same  was  not  a  charge  upon  the  two  )housand^shares, 
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Otherwise  than  ^condarily,  after  the  acceptances  were  paid :  the  plaintiff 
'  offering,  as  between  him  and  the  Bogles,  to  pay  so  much  of  the  amount  due 
upon  the  bills  of  exchange,  as  the  two  thousand  shares  might  not  be  sufficient 
to  satisfy. 

An  injmiction  was'  obtained  to  stay  the  proceedings  in  the  mayor's  court, 
amf  13,000Z.  was  paid  into  the  court  of  chancery  by  the  garnishees. 

The  defendants,  \he  Bogles,  having  pot  in  their  answer,  by  which  they  de» 
nied  the  equity  stated  in  the  bill,  gave  notice  of  motion,  that  the  13,000/. 
might  \ye  paid  out  of  the  court  to  them,  or  that  the  injunction  might  be 
dissojired. 

On  Saturday  the  3d  of  November,  Mr.  Sugden,  on  beginning  to  open  this 
motion  on  behalf  of  the  Bogles,  proposed,  that  an  order  should  be  made  by 
coosent,  on  terms  which  he  stated.  The  most  material  of  the  terms  were, 
that  the  money  in  court  should  be  paid  to  the  Messrs.  Bogle,  and  that  the 
shares  should  not  be  brought  immediately  into  the  market.  Mr.  Heald,  the 
leading  counsel  for  the  plaintiff,  expressed  his  opinion,  that  the  offer  was  fair 
,  and  reasonable  ;  but,  as  Mr.  K.,  the  solicitor  who  instructed  him,  was 
[*145]  not  *in  court,  he  requested  time  to  consider  whether  he  should  accede 
to  it  or  not.  Mr.  Sugden  declined  to  grant  any  postponement :  stat* 
ing,  that  if  his  offer  were  not  accepted,  he  must  forthwith  proceed  adversely. 
The  counsel  for  the  plaintiff  then  acceded  to  the  offer ;  and  [the  order  was 
made,  by  consent,  on  the  proposed  terms,  in  the  presence  of  Mr.  K's  clerk. 

On  Tuesday,  the  6ih  of  November,  the  plaintiff  discharged  Mr.  K.  from 
being  his  solicitor ;  and  immediately  gave  notice  of  motion,  that  the  order 
by  consent  might  not  be  drawn  up,  and  that  the  Messrs.  Bogle  might  be  at 
liberty  to  proceed  upon  their  oiiginal  notice  of  motion,  as  they  should  be 
advised. 

November  10. — Mr.  Heald^  Mr.  Knight^  and  Mr.  Rotch^  in  support  of  the 
application,  stated,  that  the  arrangement  had  been  entered  into  under  the  notion 
that  Mr.  Furnival  deemed  it  to  be  for  his  advantage  that  the  sale  of  the 
shares  should  not  be  pressed ;  whereas  it  turned  out  that  he  would  much 
rather  that  the  shares  should  be  sold  forthwith,  than  that  the  proposed  order 
should  stand.  The  court  would  not  bind  him  by  an  order  which  his  coun- 
sel had  acceded  to,  without  communTCalion  with  him,  and  in  the  absence 
of  his  solicitor,  and  without  instructions  either  from  him  or  his  solicitor,  and 
which  he  had  repudiated  as  soon  as  it  came  to  his  knowledge. 

Mr.  SugdeUy  contra,  cited  Mole  v.  5mt/A,(a)  where  Lord  Eldon  said,  that 
it  was  for  counsel  to  consider  whether  they  were  authorised  to  consent,  and 

that  if  they  did  consent,  the  party  would  be  bound. 
[*J46]        *The  Lord  Chancellor: — I  must  consider  the  case  as  if  Mr. 
Furnival's  solicitor,  Mr.  K.  had  been  in  court,  and  assented  to  the 
order.     His  clerk  was  in  court  when  Mr.  Sugden  made  the  proposition  ;  som^ 

(a)  1  Jae.  SlW,  &65. 


*. 
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ommunication  took  place  between  Mr.  Heald  and  him.  He  did  not  oWject  to 
le  arrangement,  and  I  must  presume  that  he  immediately  communicated  what 
ad  occurred  to  bis  prrincipal  K.  It  was  the  duty  of  the  soliciior,  if  lie  dissented 
'ora  the  order  to  hav9  given  immediate  notice  of  his  objeciion,  Saturday  and 
fonday  elapsed  :  on  Tuesday  morning  a  new  solicitor  ie  appointed,  and  tlien, 
3r  the  first  time,  an  objection  is  made  to  the  order.  If  Mr.  K,  had  been  in 
ourt,  and  had  assented  to  the  arrangement,  it  would  have  bound  his  client* 
le  has  adopted  it;  for  it  was  communicated  to  bim,  and  he  did  not  object 
0  it.     The  client  must,  therefore,  be  bound. 

If  Mr.  Furnival  had  not  made  an  accurate  statement  of  the  facts  to  ^Mr* 
C,  it  would  perhaps  have  been  too  much  to  have  bound  him  by  the  order ; 
nd  he  might  have  been  let  loose  from  it  on  proper  terms.  But  tliere  is 
othing  before  me  to  show,  that  K.  was  not  accurately  informed  of  the  cir- 
umstaTices  of  the  cause. 

It  is  said  that  there  were  material  facts,  which  were  not  commtinicated 
)  counsel.  But  that  is  a  new  suggestion.  There  is  no  evidence  that  the 
ounsel  were  not  in  possession  of  all  the  facts  necessary  to  be  known,  in 
rder  to  efiable^.them  to  exercise  a  sound  discretion. 


November  14. — Mr.  Heald  applied  to  the  Lord  Chancellor  to  suspend  the 
assing  of  the  order,  till  Mr.  Furnival  could  renew  his  motion  on  further 
QSdavits,  which,  it  was  stated,  would  show,  that  hie  counsel,  ivlicn  they 
onsented  to  the  order,  had  not  the  facts  fully  before  them. 

*An  intimation  having  been  given  on  the  preceding  day,  to  the  soli-    [*I47] 
iter  of  the  Messrs.  Bogle,  that  such  an  application  would  be  made, 
Ir.  Sugden  appeared  to  oppose  it. 

The  Lord  Chancellor: — I  think  that,  under  all  the  circumstances  of 
le  case,  an  opportunity  ought  to  be  afforded  to  Mr.  Furnival,  of  discussing 
le  question,  whether  he  is  to  he  bound  by  the  order  which  hns  been  made. 
fr.  Furnival  supposed  that,  on  his  application,  stating  that  counsel  were  not 
uthorized  to  consent  to  the  order,  the  court  would  su^er  the  subject  la  be 
gain  gone  into;  and  he  therefore  did  not,  on  the  former  occasion,  Introduce 
il  the  circumstances,  which,  it  now  appears,  he  might  have  brought  forward. 
Fit  had  been  then  shown,  that  counsel,  when  they  exercised  their  discretion, 
ad  not  those  materials  before  them,  on  which  a  correct  judgment  might  be 
>rmed,  the  decision  of  the  court  might  have  been  different.  It  In  staled  that 
lere  is  now  evidence  on  affidavit,  which  establishes,  or  goes  far  to  establish, 
lat  point.  I  therefore  think  myself  bound  to  suspend  the  drawing  up  of  the 
rder,  till  the  case  can  be  considered  in  the  new  form  in  which  Mr.  Furniral 
risbes  to  present  it  to  the  court :  and  I  do  so  with  the  less  reluctance,  because 
0  inconvenience  can  arise  to  the  other  party  from  this  short  delay. 


Mr.  Furnival  was  ordered  to  pay  the  costs  of  the  appearance  of  the  Messrs. 
(ogle  on  this  occasion,  though  no  notice  of  motion  had  been  given. 
Vol.  IV.  12 
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November  21. — Mr.  Knight  and  Mr.  Rotch  renewed  the  motion  on  behalf 

E  of  the  plaintiff. 

\  [*148l       *The  circunostances,  on  which  they  relied,  are  stated  in  the  judg- 

B  ment  of  the  Lord  Chancellor. 

g  Mr.  Sugderiy  contra,  contended,  that  the  circumstances  alluded  to,  even  if 

\\  they  could  be  considered  material,  were  all  known  to  the  solicitor,  and  that, 

[I  the  solicitor  having,  with  a  full  knowledge  of  the  facts,  acquiesced  in  the  ar* 

rangement,  Mr.  Furnival  was  bound. 

The  Lord  Chancellor  : — It  now  appears,  that  a  proposition,  similar  to 
that  which  is  embodied  in  the  consent  order,  had  been  made  to  Mr.  Furniral 
at  an  earlier  stage  of  the  business,  and  had  been  positifely  rejected  by  him ; 
that  it  was  afterwards  renewed,  but  no  answer  was  then  given  on  his  behalf ; 
and  that  he  long  since  instructed  his  solicitor  to  use  his  utmost  exertions  to 
prevent  Messrs.  Bogle  from  getting  the  money  out  of  court.  If  Mr.  ForniTal 
had  been  in  court,  when  Mr.  Sugden,  made  his  proposition,  I  have  no  doubt 

\  that  he  would  have  prevented  the  arrangement  from  being  acceded  to  ;  and  if 

the  circumstances,  to  which  I  have  referred,  had  been  communicated  to  his 
counsel,  they  would  not  have  assented  to  the  order :  for  it  is  quite  impossible 
that  they  should  have  considered  themselves  justified  in  acceding,  in  the  ab- 
sence of  Mr.  Furnival  and  his  solicitor,  to  the  proposal  of  the  Messrs.  Bogle, 
had  they  been  aware  that  a  similar  offer  had  been  before  made  to  him,  and 
rejected  :  that,  upon  its  being  renewed,  he  returned  no  answer,  which  amounted 
to  a  second  rejection  ;  and  that  he  had  desired  the  utmost  activity  to  be  used» 
in  order  to  prevent  the  money  from  being  taken  out  of  court.  Mr.  FurnivaFs 
counsel  therefore,  at  the  time  when  they  assented  to  the  arrangement,  were 
not  apprised  of  facts,  the  knowledge  of  which  was  essential  in 
[♦149]  *reference  to  the  question  on  which  they  were  to  exercise  their 
discretion. 
There  is  another  point  on  which  I  have  more  difficulty.  If  the  solicitor  had 
been  present  in  court,  and  had  known  all  those  facts,  the  party  would  have 
been  bound  by  his  consent.  Here  the  solicitor  K.  was  not  present ;  and  the 
question  is,  whether  K.'s  subsequent  conduct  has  fixed  Mr.  Furnival  with  an 
agreement,  which,  independently  of  K.'s  conduct,  would  not  be  binding  on  the 
client. 

Mr.  K.,  it  appears,  knew  nothing  of  the  arrangement,  till  after  the  rising  of 
the  court  on  Saturday,  the  3d  of  November :  he  expected  Mr.  Furnival  to 
arrive  in  London  on  Monday  morning  ;  but,  on  Monday,  a  letter  was  received 
from  Mr.  Furnival,  stating  that  he  would  not  arrive  till  the  following  day. 
Under  these  circumstances,  the  solicitor  thought  it  better  to  wait  till  Mr.  Fur- 
nival arrived  in  London,  than  to  take  any  immediate  step  to  stay  the  progress 
of  an  order,  which,  he  knew,  could  not  be  drawn  up  before  Tuesday.  It 
would  have  been  better,  if  Mr.  K.  had  interposed  immediately ;  but  there  has 
not  been  so  much  remissness  on  his  part,  as  to  make  the  arrangement  binding 
on  Furnival,  who,  as  soon  as  be  came  to  town,  manifested  the  strongest  dissat- 
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sfaction  with  the  course  which  had  been  pursued,  and  appointed  another  gen- 
leman  his  solicitor. 

I  think,  therefore,  that  Mr.  Furnival  ought  to  be  placed  in  the  same  situation 
18  if  the  arrangement  had  not  been  made.  And  I  am  the  more  disposed  to 
:ome  to  thi9%onclusion,  because^  though  the  Messrs.  Bogle  will  lose  the  benefit 
>f  the  order,  they  will  not  lose  any  advantage  which  the  merits  of  their  case 
mtitle  them  to,  or  which  they  could  have  obtained,  if  Mr.  Furnival  had 
>een  present.  Mr.  Furnifal,  however  must  pay  the  costs  of  *the  con-  [*150] 
(exit  order  and  the  proceedings  to  which  it  has  given  rise,  including  the 
:osts  of  this  application.[l] 


The  motion  that  the  money  might  be  paid  out  of  court  to  the  Bogles,  or  that 
he  injunction  might  be  dissolved,  was  renewed. 

Mr.  Sugden  and  Mr.  Pemberton  for  the  motion  : — The  equity  stated  in  the 
)ill  is  so  fully  and  explicitly  denied  by  the  answer,  that  the  counsel  for  the 
)laintiiT  admit  that  the  injunction  must  be  dissolved.  But  that  is  not  enough  ; 
^e  are  entitled  to  have  the  money  in  court  paid  to  us  forthwith.  The  special 
njunction,  by  putting  an  utter  stop  to  our  proceedings  at  law,  has  delayed  us 
br  several  months  ;  had  we  not  been  restrained,  we  should  long  ere  this  time 
lave  had  judgment  and  execution  ;  and  it  is  now  clear  that  the  injunction  ought 
lever  to  have  issued.  Great  injustice,  therefore,  will  be  done,  if  that  money, 
;vhich  is  unquestionably  ours,  be  withheld  from  us  for  a  moment  longer.  If  the 
;ourt  had  not  interfered,  that  money  would  have  passed  from  the  garnishee  into 
>ur  pockets  ;  the  garnishee  has  placed  it  in  the  hands  of  the  court ;  and  the 
;ourt  ought  now  to  pay  it  over  to  those  from  whom  it  has  been  wrongfully  de- 
ained.  Our  legal  right  is  not  denied  in  the  bill ;  on  the  contrary,  the  plaintiff 
tays,  that,  unless  equity  interferes,  we  shall  recover  at  law  ;  he  does  not  affect 
0  have  any  legal  defence  to  the  action ;  if  any  such  defence  existed,  that  ought 
0  have  been  suggested  in  the  bill.  In  a  case  not  reported,  Lubbock  v.  Gor- 
lonXa)  upon  the  dissolution  of  an  injunction,  money,  which  had  been  brought 
nto  court  by  the  plaintiff,  was  ordered  to  be  paid  to  the  defendant. 

♦Mr.  Bickersteth,  Mr.  Rotch,  and  Mr.  Sivann^  for  the  plaintiff;—  [*I^U 
rhe  defendants  have  denied  by  their  answer  the  equity  alleged  by  l*^ 
lill,  and  the  injunction  muit  therefore  be  dissolved.  But  the  arnswer  of  these 
efendants  may  be  disproved  in  the  cause,  and,  at  thi^  hearing,  a  good  equity 
nay  be  established  by  evidence.  The  court  carwiot  assume  that  the  plaintiff 
rill  not  ultimately  prevail  against  the  BogW;  the  money  is  prima  /actVtlie 
noney  of  the  plaintiff,  and,  as  such,  has  been  paid  in  by  his  debtor ;  and  it 

{a)  MenUoned  by  Mr.  Pembertom  ex  relatione  Mr.  Norton. 

[1]  The  propriety  of  reducing  to  writing  all  arrangements  relatiFe  to  the  proceedings  in  a  caune, 
\  well  enforced  by  Mr.  Chancellor  Walworth.  Wager  t.  StiekU,  3  Paige,  407.  There  is  a  rule  of 
ie  court  of  chancwy  of  New  York,  to  the  same  cffbot  Rule  131.  The  courls  of  common  law  in 
bat  state  have  adopted  similar  rules. 
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cannot  be  parted  with  to  any  person  but  him,  until  the  cause  is  finally  diepoH 
ed  of. 

There  is  no  pretext  for  the  claim,  now  made  by  the  Bogles,  to  have  the 
money  in  court  paid  over  to  them  in  the  present  stage  of  proceedings.  They 
admit  by  their  answer  that  the  bills  were  accepted  by  the  plaintiftfor  Robert* 
son's  accommodation,  and  that  they  were  aware  of  that  fact,  when  the  accep* 
tances  came  into  their  hands.  The  plaintiff,  therefore,  stands  in  the  situattoii 
of  a  mere  surety  for  Robertson,  who  may  be  liable  to  pay  the  defendants 
what  they  have  advanced  upon  these  bills,  but  can  be  liable  for  nothing  more. 
Then  what  is  their  claim  to  this  13,000/.,  which  is  indisputably  the  money 
of  Furnival  ?  Their  only  possible  claim  is  that  it  ought  to  be  paid  out  of 
court  to  them  in  satisfaction  of  their  advances  to  Robertson  on  these  bills. 
Conceding,  for  the  purposes  of  the  present  argument,  that  tlie  plaintiff  is 
liable  to  the  extent  of  those  advances,  what  evidence  is  there  before  the  court, 
which  can  enable  it  to  declare,  that  the  defendants  have,  in  fact,  advanced  one 
farthing  on  the  bills  ?  It  may  be  sworn  in  the  defendants*  answer  and  in  their 
affidavits ;  and  what  is  so  sworn  is  evidence  for  the  purpose  of  contin* 
[*152]  uing  or  dissolving  the  injunction  against  the  ^proceeding  at  law,  by 
which  the  question,  whether  any  and  what  advances  have  been  made 
on  the  bills,  will  be  determined ;  but  it  is  not  evidence  for  the  purpose  of 
finally  determining  the  fact  that  any  advances  have  been  made,  or  for  ascer- 
taining the  amount  of  those  advances,  so  as  to  entitle  the  plaintiff  to  imme* 
diate  payment. 

In  the  MS.  case  cited,  where  the  money  was  paid  out  of  court  to  the  defend- 
ant, the  injunction  was  after  verdict ;  so  that  there  the  question  of  debt,  and  its 
amount,  had  actually  been  determined. (a)  Here  the  whole  question  between 
the  parties  is  open  and  imdecided.  The  plaintiff  may  have,  and  he  insists 
that  he  has,  a  defence  at  law  to  the  action  in  the  IcHrd  mayor's  court.  It  was 
not  his  duty,  nor  would  it  have  been  prudent,  to  have  set  forth  that  defence  in 
his  bill :  his  equitable  case  was  all  which  it  was  necessary  or  fit  to  put  on  the 
record  in  this  court.  There  is  no  rule  of  equity  which  sa5*s,  that  a  plaintiff, 
in  coming  here  to  enforce  any  equity  which  he  may  have,  shall  purchase  the 
interrerbw>e  of  the  court  of  chancery  by  the  sacrifice  of  his  legal  rights,(6) 
He  comes  into  \hi»  court  to  say,  not  that  he  has  no  defence  at  law,  but  that 
there  are  circumstancea  in  his  case  which  ought  to  protect  him  from  being 
questioned  at  law.  A  party,  having  a  defence  at  law,  and  also  a  defence 
in  equity,  may  seek  to  protect  hlni^elf  by  the  latter,  without  abandoning  the 
former. 

Mr.  Treslove^  for  the  garnishee. 

Mr.  Sugden,  in  reply. 

[•153]       ^December  11. — Thb  Lord  Chancbllor  : — It  is  clear  that  the  in- 

(d)  Seo  Wynne  t.  Jaekmm,  3  EoMell,  351.  (k)  See  CoekmU  t.  OkolmeUy,  3  Rus.  578. 
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junction  must  be  dissolyed,  and  with  costs.  The  qnestion  that  remains  is, 
whether  the  money,  which  was  paid  into  court  by  the  garnishee,  ought  to 
be  paid  out  to  the  defendants,  the  Bogles. 

It  was  contended,  on  the  part  of  Furnival,  that  the  money  ought  to  remain 
in  court  till  the  hearing  of  the  cause  ;  but  it  is  impossible  to  support  that  posi- 
tion. The  effect  of  it  would  be,  to  render  the  dissolution  of  the  injunction 
nugatory :  for,  as  the  garnishee  could  not  be  charged  twice,  the  Bogles  would 
be  unable,  while  the  money  remained  here,  to  Obtain,  by  their  proceedings  at 
law,  the  fruit  of  those  proceedings. 

On  the  other  hand,  it  was  contended,  that  the  money  ought  now  to  be  paid 
out  to  Messrs.  Bogle.  But  it  seems  to  me  equally  impossible  to  maintain  that 
position  ;  and  for  this  reason,  that  there  is  no  judgment  at  law  ascertaining  their 
legal  right  or  the  amount  of  their  legal  demand.  If  this  court  were  to  order 
the  money  to  be  paid  to  them,  it  would  in  effect  give  judgment  on  the  proceed- 
ings at  law.  Ii  is  impossible  for  this  court  to  anticipate  what  the  judgment  in 
the  mayor's  court  will  be,  particularly  with  respect  to  the  amount  of  the  sum 
which  may  be  recovered. 

The  proper  order  will  be,  to  dissolve  the  injunction  ;  to  restrain  the  garni- 
Bhee  from  setting  up  the  payment  of  money  into  this  court  as  defence  to  the 
iction  in  the  mayor's  court ;  and  to  direct  the  parties,  as  soon  as  judgment  is 
obtained  on  the  action,  to  apply  in  the  cause. 


Mr.  Sugden  objected  to  any  order  which  would  have  the   effect  of 
preventing  his  clients  from  issuing  out  ^execution  against  the  garni-    [*154] 
shee,  as  soon  as  they  had  obtained  judgment. 

The  Lord  Chancbli^or,  if  the  Bogles  wish  to  be  at  liberty  to  proceed  to 
szecution,  the  garnishee  must  be  allowed  to  take  the  money  out  of  court. 


Pemberton  v.  Oakeb. 

IS27 ;  November  20,  SI,  22. 

i.,  B.  and  C,  carrying  on  busioeM  in  eojMrtnerahip  for  a  term,  which  would  expire  on  the  19th  of 
Febraary,  1807,  onder  artiolee  which  empowered  A.,  in  oaae  of  hie  death  during  the  term,  to 
beqaeatli  his  share  of  the  trade  in  favor  of  bis  wife  or  children, — S.,  a  ouitomer  of  the  banli,  and 
a  surety,  covenanted  that  they,  or  one  of  them,  would  pay  to  A«,  B.  and  C,  the  survivors  or  sur- 
vivor of  them,  ^c.  all  sums,  which,  on,  l>erore,  or  until  the  19th  of  February,  1807,  should  become 
due  from  the  customer  to  A-,  B.,  and  C^  the  survivors  or  survivor  of  them,  &c. ;  A  died,  havin|r 
bequeathed  his  share  of  the  eonoem  to  his  executors,  In  trust  for  his  children  :  the  business  con- 
tinued to  l>e  carried  on  under  the  same  firm  as  before ;  and  his  executors  interfered  in  the  manage, 
ment,  and  shared  in  the  profits.  At  the  time  of  A^'s  death,  the  balance  due  from  S.  to  the  bank 
was  upwards  of  14,0002. ;  after  that  time  S.  continued  his  dealings  with  the  bank  in  the  same 
manner  as  previously,  paying  m  more  than  14,000<.  within  a  few  weeks  after  A.'s  death,  but 
drawing  out,  during  the  sane  period,  a  larger  mm;  and  these  subsequent  dealings  were  cob* 
tained  in  the  same  account  current  with  the  preceding  dealings :  some  years  afterwards,  S.  be. 
came  insolvent,  being  indebted  to  the  bank  in  a  balance  of  19,0002.  and  upwards  :  Held, 


^: 
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That  tlM  putnenhim  which  emrried  on  Um  honncM  after  Um  death  of  A.,  waa  a  new  paitnenkip ; 
That  the  soraty's  ooYonant  did  not  eztond  to  ooTor  rama  advanoed  to  the  cnaCoroer  by  (ho  bank 

after  A  'a.death ; 
That  the  balance,  dae  at  A.'8  death  from  the  enstomer,  waa  to  be  oonaidered  aa  diaoharged  by  the 

paymenta  enbaeqaently  made  by  bim  to  the  bank. 

William  Harding,  Charles  Oakes,  and  Thomas  Willington,  carried  on  the 
business  of  bankers  at  Tamworth,  under  the  firm  of  Harding,  Oakes,  &  Wil- 
lingtOD.    The  co-partnership  subsisted  under  articles  of  agreement  dated  the  5th 

of  January,  1792,  which  stipulated,  that  it  should  continue  for  fifteen 
[*155]    years  from  the  18th  of  February  then  next,  and  that  Harding  ^should 

have  one  half  of  the  profits  for  his  share.  If  either  Oakes  or  Willing- 
ton  should  die  during  the  partnership,  the  surrivors  were  to  continue  the  con- 
cern during  the  term  ;  and  the  executors  and  administrators  of  the  party  dying 
were  to  be  paid  the  deceased's  share  of  the  capital  and  profits  of  the  bank  up 
to  the  time  of  his  death.  But  if  Harding  should  die  during  the  co-partnership, 
he  was  to  ha?e  the  power  of  disposing  of  his  share  of  the  business  by  his  will 
or  by  any  other  writing  under  his  hand,  to  or  in  favor  of  his  wife  and  children 
or  such  one  or  more  of  them  as  he  should  think  proper :  and  there  was  a  pro- 
viso, that,  in  case,  at  the  time  of  Harding's  death,  the  person  or  persons,  in 
whose  favor  he  should  make  such  disposition,  should  be  a  minor  or  minors, 
Harding  should  appoint  some  competent  person  or  persons  to  assist  Oakes  and 
Willington  and  the  survivor  of  them  to  conduct  and  carry  on  the  business, 
during  the  minority  or  minorities  of  such  appointee  or  appointees,  in  the  same 
manner  as  if  Harding  were  living.  The  articles  further  provided,  that  the  per- 
son or  persons,  in  whose  favor  such  disposition  should  be  made,  should,  imme- 
diately upon  the  decease  of  Harding,  during  the  co-partnership,  or  as  soon 
after  as  such  person  or  persons  should  have  attained  respectively  the  age  of 
twenty-one  years,  become  bound  to  Oakes  and  Willington,  or  to  the  survivor 
of  them  (if  required  so  to  do,)  in  one  or  more  bond  or  bonds  in  the  penal  sum 
of  10,000/.,  to  be  conditioned  for  the  due  observance  and  faithful  performance, 
on  the  part  of  the  obligor  or  obligors,  of  all  the  covenants,  conditions^  and 
agreements  therein  contained :  that,  in  such  case,  the  person  or  persons,  in 
whose  favor  such  disposition  should  be  made,  should  have  and  be  entitled  to 
the  same  share  or  interest  in  the  concern  as  Harding,  if  he  had  been  living, 

would  have  been  entitled  to  ;  and  that  the  business  should  be 
[•156]    *thenceforth  carried  on  by  the  surviving  partner  or  partners  and  such 

appointee  or  appointees,  in  the  same  manner  in  which,  and  subject  to 
the  same  terms  and  conditions  under  which,  it  would  have  been  liable  to  have 
been  continued  and  carried  on  by  virtue  of  the  articles,  in  case  Harding's 
death  had  not  happened. 

William  Harding  died  on  the  26th  of  March,  1802.  His  will,  dated  the 
Idth  of  July,  1799,  contained  a  clause,  which,  after  referring  to  the  co-part- 
nership business  and  the  power  which  the  articles  gave  him  to  dispose  of  his 
share  of  it,  proceeded  in  the  following  words :  — **1  do  hereby  give,  bequeath, 
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id  dispose  of  all  my  share  and  interest  in  the  said  co-partnership  business  and  in 
le  future  profits  and  produce  thereof,  to  accrue  after  m^r  deceasc^to  Martha  Har- 
ng,  Thomas  Pagot,  Joseph  Pagot,  and  Thomas  Bankart,  their  executors,  ad- 
linistrators,  and  assigns,  in  trust  for,  and  for  the  only  proper  bene(it  and 
ivantage  of,  all  and  every  such  of  my  children  as  shall  survive  mc,  to  take 
nd  enjoy  the  same  as  tenants  in  common,  and  to  be  equally  divided  between 
nd  amongst  them  accordingly.  If  any  one  or  more  of  my  said  children,  who 
lall  sunri?e  me,  shall  die  during  his,  her,  or  their  minority  orminoritiesi  then 
le  share  or  shares  of  him,  her,  or  them  so  dying  shall  go  to  the  survivors 
r  survivor  of  them;  if  more  than  one,  to  be  divided  equally  between  or  amongst 
lem,  share  and  share  alike.  And  I  do  hereby  nominate  and  appomt,  aiuho- 
ize  and  empower,  the  said  Martha  Harding,  Thomas  Pagot,  Joseph  Pagot, 
nd  Thomas  Bankart,  and  the  survivors  and  survivor  of  ihem,  to  carry  on, 
aanage  and  conduct  the  said  co-partnership  business  in  my  stead,  jointly 
nth  Charles  Oakes  and  Thomas  Willington  and  the  survivor  of  them,  during 
be  continuance  of  such  partnership,  in  trust,  nevertheless,  for,  and  for 
be  only  ^benefit  and  advantage  of,  such  of  my  said  children  as  shall  |*137] 
urvive  me,  and  the  survivors  and  survivor  of  them  in  maimer  afore-^ 
aid  :  pwided  always  that  nothing  in  the  last  mentioned  clause  shall  extend 
r  be  construed  so  as  to  give  or  dispose  of  my  share  or  interest  in  the  ready 
iioney,  credits  or  any  other  effects  belonging  to  the  said  partnership  ;  but  the 
ame  shall  be  considered  as  part  of  the  residue  of  my  personal  estate  herein- 
>efore  bequeathed  to  my  said  trustees  upon  the  trusts  hereby  declared  concern- 
ng  the  same." 
The  executors  and  executrix  proved  the  will.     The  bank  continued,  down 

0  the  year  1807,  to  he  carried  on  under  the  same  firm,  in  the  same  place 
md  in  the  same  manner,  as  during  Mr.  Harding's  life.  Mrs.  Harding  took 
in  active  part  in  the  management  of  the  concern:  she  signed  accounts  re- 
ating  to  it;  and  the  personal  representatives  of  Mn  Harding  participated 
n  the  profits  of  the  business. 

Benjamin  Stokes,  a  merchant,  carrying   on  business  at  Birmingham,  was 

1  customer  of  the  firm  of  Harding,  Oakes,  &  Willingtonf  and  kept  a  bank- 
ng  account  with  them.  The  balance  against  him  in  their  books  having 
^een  gradually  increasing,  they,  in  January,  1802,  applied  to  him  for  some 
lecurity;  and,  accordingly  by  indenture  dated  the  4ih  of  January*  1802,  made 
[)etween  and  executed  by  Benjamin  Stokes,  Samuet  Pemberton,  and  George 
Stokes  of  the  one  part,  and  William  Harding,  Charles  Oakes^  and  Thomas  Wil- 
lington of  the  other  part, — (reciting,  that  Benjamin  Stoke?  had  for  some  time 
kept  a  banking  account  with  William  Harding,  Charles  Oakes,  and  Thomas 
Willington  ;  that  a  considerable  sum  of  money  was  llien  due  from  him  to  the^e 
bankers  ;  and  that,  in  order  to  secure  to  them  as  well  the  money  then 

due  from  him   as   also  the  sums  *  which  should  thereafter  before  the    {*158] 

19th  of  February,  1807,  become  due   from  him  to  them,  as   far  as 

the  amount  of  20,000/.,  Samuel  Pemberton  and  George  Stokes  had  agreed 
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lo  join  with  BenjatniD  Stokes  in  the  indenture) — ^it  was  witnessed,  that  Ben- 
jamin Stokes,  SaoQuel  Pemberton,  and  George  Stokes,  did  thereby,  for  lbem« 
selves  jointly  and  severally,  and  for  their  respective  heirs,  executors,  and  ad* 
ministrators,  covenant,  prooaise,  and  agree  to  and  with  Wiiliano  Harding, 
Charles  Oakes,  and  Thomas  Willington  their  ezecators,  adminislrators,  and 
assigns,  that  they,  Benjamin  Stokes,  Samuel  Pemberton,  and  George  Stokes, 
or  some  or  one  of  them,  tlieir,  some,  or  one  of  their  heirs,  ezecotors,  or  ad* 
ministrators,  would  pay  to  William  Harding,  Charles  Oakes,  and  Thomas 
Willington,  or  the  survivors  or  survivor  of  them,  or  to  the  executors,  admin- 
istrators, or  assigns  of  such  survivor,  upon  demand,  all  sums  of  money,  not 
exceeding  20,000/.  in  ihe  whole,  which  then  were  or  should  at  any  time  there- 
after, before  and  until  the  19th  of  February,  1807,  become  due  and  owing 
from  Benjamin  Stokee  to  William  Harding,  Charles  Oakes,  and  Thomas 
Willington,  or  to  the  suivivors  or  survivor  of  them,  or  to  the  executors  or  ad- 
ministrators of  such  survivoi,  either  for  principal  money  then  already  lent 
and  advanced,  or  thereafter  within  the  time  aforesaid  to  be  lent  and  advanced, 
or  for  interest  then  due  or  to  become  due  thereon,  or  for  money  then  already 
paid  or  lent,  or  thereafter  within  the  time  aforesaid  to  be  paid  or  lent  by  Wil- 
liam Harding,  Charles  Oakes,  and  Thomas  Willington,  or  the  survivors  or 
survivor  of  them,  or  the  executors  or  administrators  of  such  survivor,  to 
Benjamin  Stokes,  or  to  his  order,  or  for  his  use,  or  upon  the  credit  of  any 
promissory  note,  bill  of  exchange,  draft,  or  note  of  hand,  signed  or  indorsed 

by  him,  or  upon  any  other  account. 
[•159]       *  After  the  execution  of  this  indenture,  Benjamin  Stokes  continued 

to  keep  an  account,  and  to  have  pecuniary  dealings  with  the  bank  in 
the  sanr>e  manner  as  previously.  These  dealings  consisted  partly  in  sending 
to  and  depositing  with  Harding,  Oakes,  &  Willington,  as  his  bankers,  bills 
of  exchange,  drafts  or  notes,  drawn  and  accepted  by  various  persons,  as  well 
as  bills  drawn  by  himself  upon  and  accepted  by  other  persons,  accoiding  to  the 
usual  course  of  banking  transactions ;  and  in  his  receiving,  in  return,  from 
Harding,  Oakes,  &  Willington,  cash,  bank  notes,  and  bills  drawn  by  them 
upon  and  payable  by  their  agents  in  London.  The  bank  made  up  the  accounts 
of  the  dealings  between  them  and  Stokes  quarterly,  and  transmitted  them  re- 
gularly to  him,  according  to  the  practice  of  bankers  resident  at  a  distance  from 
their  customers.  In  these  accounts  Stokes  was  charged  with  interest,  com^* 
mission,  and  various  disbursements  made  by  the  bank  for  his  use. 

At  the  time  of  Harding's  death  the  balance  due  from  Benjamin  Stokes  to 
the  bank  was  found  by  the  master  to  be  14,446/.  After  that  event,  Benjamin 
Stokes  continued  his  dealings  with  the  bank  in  the  same  manner  as  before, 
making  payments  to  them  and  drawing  large  sums  from  them,  but  the  balance 
upon  the  whole  being  always  considerably  against  him,  and  generally  on  the 
increase.  The  payments,  which  he  made  between  the  26th  of  March  and  the 
dOth  of  April,  1802,  amounted  to  more  than  was  sufficient  to  pay  off  the  bal- 
ance due  from  him  on  the  former  date ;  but  the  sums  drawn  out  by  him,  dur- 
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g  this  period,  exceeded  the  suras  so  paid  in.  At  the  eod  of  the  qunrter,  in 
hich  Harding's  death  look  place,  the  quarterly  acoouni  waa  delivered  ii)  the 
sual  manner :  the  balance  due  upon  it  was  carried  forward  lo  Stokes' 
shit  in  the  ^ext  quarterly  account :  the  ^traosaciionai  between  him  [*inO] 
id  the  bank  went  on  in  the  custooMxy  train  ;  and  the  accounis  were 
spt  and  entitled  in  the  saaie  oaanner  in  which  ihcy  had  been  previously. 
'his  course  of  dealing  continued  till  February,  1BD6,  when  Stokes  stopped 
fiyment  At  that  time  the  bank  claimed,  as  due  to  Uiem  from  him,  upwards 
f  19,180/. ;  and  they  applied  to  Greorge  Stokes  and  the  executors  of  bamuel 
emberton  to  give  them  security  for  that  sum.  In  coniequence  of  this  ap- 
lication,  George  Stokes  and  the  representatives  of  Samuel  Pemberton,  on  the 
7th  of  February,"  1 806,  executed  a  bond  to  Oakes  and  Wtllington,  conditioned 
)r  the  payment  of  this  specific  balance.  On  the  bom}  was  endorsed  the  fol- 
iwing  memorandum : — "  The  within  written  bond  h  given  to  the  within 
imed  Charles  Oakes  and  Thomas  Willington  as  a  collateral  iecuriiy  for  the 
ithin  a>entioned  sum  of  19,180/.  I'Ss.^d.  due  to  them  from  the  within  named 
enjamin  Stokes,  on  a  balance  of  a  banking  account  between  the  said  Charles 
akes  and  Thomas  Willington,  and  Benjamin  Stokes,  and  for  which  balance 
le  said  Charles  Oakes  and  Thomas  Willington  hold  another  security  under 
le  hands  and  seals  of  the  said  Benjamin  Stokes,  and  of  the  wiihin  nacried 
amuel  Pemberton  and  George  Slokes,  bearing  date  the  4th  of  Janufiry,  18Q2. 

*'  Thomas  Willington 
"  For  self  and  the  said  Charles  Oakes." 
An  action  being  brought  on  this  bond,  the  obligors  iiled  ihair  bill  for  an  in- 
inction ;  insisting  that,  by  virtue  of  the  endorsement,  the  bond  was  in  equity 
security  only  for  the  sum,  which  George  Stoke«  and  ,Samuel  Pemberton 
ere  liable  to  pay  under  the  indenture  of  the  4th  of  January,  1802,  and  that, 
3on  the  true  construction  of  the  instrument,  as  applied  lo  the  changei  wiiich 
id  taken  place  in  the  constituent  members  of  the  banking  firm,  and 
e  state  of  the  accounts  between  •the  bank  and  Benjamin  Stokes,  [*i611 
>thing  was  due  under  the  deed  of  guarantee. 

The  defendants,  having  filed  their  answers,  moved,  on  the  17ih  of  Jnly, 
K)9,  to  dissolve  the  injunction  which  had  been  obtained  for  want  of  answer. 
poo  that  motion  the  Lord  CiMincellor  ordered,  that,  upon  the  payment  by 
le  plaintiffs  of  12,600Z.(a)  into  court,  the  injunction  should  be  continued  uniil 
rther  order  :  and  that  it  should  be  referred  to  the  master  to  inquire,  wheibcr, 
ider  the  indenture  of  the  4th  of  January,  1802,  any  and  what  sum  of  money 
as  due  to  Oakes  and  Willington  at  the  time  of  making  the  memuranduna  on 
e  bond. 

The  money  was  paid  in,  and  the  reference  prosecuted. 
On  the  18th   of  May  1824,   the  master  made  his  report,     fie  found  that, 
:)m  and  immediately  after  the  death  of  William   Uarding,  the  banking  bnsi* 


da)  Upwaidt  of  dOOOA  had  boMi  pud  by  th«  oblifQis  to  the  obliges. 
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ness  or  concern  was  to  be  considered  as  ha?ing  been  coodacted  and  carried 
on  by  Martha  Harding,  Charles  Oakes,  and  Thomas  Willington  as  co-part- 
ners, until  the  year  1807 ;  that,  therefore,  a  new  partnership  was  created  after 
the  death  of  William  Harding,  to  which  George  Stokes  and  the  personal  re- 
presentatives of  Samuel  Pembeiton  were  not  liable,  under  the  indenture  of  the 
4lh  of  January,  1802,  in  respect  of  any  advances  made  by  the  banking  con- 
cern to  or  on  account  of  Benjamin  Stokes,  beyond  or  exclusive  of  the  balance 
due  from  him  at  the  time  of  William  Harding's  death,  and  interest  thereon ; 
that,  from  the  26th  day  of  March,  1802,  to  the  30th  of  April,  in  the  same  year, 
various  sums  of  money  were  received  by  the  persons  then  conducting 
[•162]  the  banking  concern,  from  or  •on  account  of  Benjamin  Stokes,  as  form- 
ing part  of  the  dealings  and  transactions  between  Xtiem  during  that 
period,  which  amounted  in  the  whole  to  more  than  sufficient  to  satisfy  the 
balance  or  sum  of  14,446/.  145.  6d,  due  from  Benjamin  Stokes  at  the  lime  of 
Harding's  death  and  all  interest  thereon  ;  and  that  the  sums  so  received  ought 
to  have  been  appropriated  in  satisfaction  of  that  balance,  in  preference  to  the 
discharge  of  any  debt  which  became  due  from  Benjamin  Stokes  to  the  bank, 
arising  out  of  the  subsequent  dealings  and  transactions  between  him  and  the 
banking  concern.  For  these  reasons  he  certified,  that  there  was  not  any  sum 
of  money  due  lo  Charles  Oakes  and  Thomas  Willington,  under  or  by  virtue  of 
the  indenture  of  the  4th  of  January,  1802,  at  the  time  of  making  the  memo- 
randum on  the  bond. 

The  defendants  excepted  to  the  report;  insisting,  that,  until  1807,  no  new 
partnership  was  created  after  William  Harding's  death  ;  that  the  master  ought 
to  have  taken  into  consideration  the  whole  of  the  dealings  and  transactions 
between  Stokes  and  the  banking  concern,  down  to  the  27tb  of  February,  1806, 
and  to  have  ascertained  what,  on  the  balance  of  such  dealings  and  transac- 
tions, was  then  due  from  him  ;  or,  in  case  the  roaster  ought  not  to  have  taken 
into  consideration  the  whole  of  such  dealings  and  transactions,  then  that  he 
ought  to  have  taken  into  consideration  no  part  thereof,  but  ought  to  have  com- 
puted interest  on  the  balance  due  from  Stokes  at  the  time  of  Harding's  death. 
The  exceptions  and  a  petition  to  confirm  the  master's  report  having  come 
on  together,  the  Vice- Chancellor  ordered  that  they  should  stand  over  with 
liberty  for  the  defendants,  the  assignees  of  the  estate  of  Charles  Oakes  and 
Thomas  Willington,  to  bring  such  action  on  the  covenant  contained  in 
[*163]    the  deed  of  the  4th  day  of  ^January,  1802,  as  they  might  be  advised. 
From  this  order,  the  plaintiffs  appealed. 
Mr.  Man-yatt,  Mr.  Healdj  Mr.  Sugden^  Mr.  Pepys  and  Mr.  Pemberton  for 
the  appellants,  and  in  support  of  the  report. 

The  guarantee  only  extends  to  such  sum  as  should  become  owing  from 
Stokes  to  Harding,  Oakes,  and  Willington,  or  the  survivor  or  survivors  of  them, 
or  the  personal  representative  of  such  survivor.  Now  the  advances,  made  to 
Stokes  after  Harding's  death,  were  made,  not  by  Oakes  and  Willington,  but  by  a 
partnership  consisting  of  Oakes,  Willington,  and  the  executors  of  Harding. 
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rhat  those  executors  became  partners  by  the  effect  of  the  will,  and  exercised 
le  rights  and  enjoyed  the  benefits  of  partners,  cannot  be  denied.  Upon  the 
eath  of  Harding,  therefore,  a  new  partnership  was  formed  ;  a  partnership, 
rhich  was  not  the  less  a  new  concern,  because  it  derived  its  origin  from  a 
ower  reserved  by  the  articles,  under  which  the  oiiginal  partnership  was 
3rmed.  The  consequence  is,  that  the  guarantee  cannot  extend  to  any  of  the 
urns  which  became  due  from  Stokes  to  the  bank  after  Harding*s  death. 

It  was  competent  to  the  bankers,  upon  Harding's  death,  to  have  struck  a 
alance,  and  to  have  commenced  a  new  account  with  Stokes,  to  which  alone 
is  subsequent  payments,  as  well  as  the  sums  subsequently  drawn  out  by  him 
rould  have  been  referable.  They  have  not  done  so  ;  the  account  is  one  entire 
ccount;  and,  therefore,  according  to  the  principle  of  Clayton's  c(is€^{a)  and 
lodenham  v.  Purchas,(b)  the  payments,  made  after  Harding's  death,  must  be 
pplied  to  the  extinction  of  the  then  existing  items  of  debt,  according 
[>  the  priority  of  dates.  *Thus,  the  alleged  debt,  which  was  secured  [*164] 
y  the  guarantee,  is  extinguished  ;  and  the  debt  contracted  by  the  sub- 
equent  advances  to  Stokes,  is  not  comprehended  within  the  guarantee ;  so 
bat  nothing  is  due  from  the  sureties  to  the  bank.  Brooke  v.  Enderby,{c) 
Hmson  v.  Ingham.{d) 

Had  the  parties  been  sent  at  first  to  tiy  the  question  at  law,  there  might 
ave  been  no  objection  to  such  a  course.  But,  after  a  court  of  equity  has  taken 
ognizance  of  the  transactions,  and  made  them  the  subject  of  long  and  expen- 
ive  investigation,  it  is  bound  not  to  send  the  pai||es  to  another  tribunal,  and 
lUst  itself  decide  the  question. 

Sir  Charles  WethtreU^  Mr.  Taunton^  Mr.  Bickersteth,  Mr.  Garratty  and 
Ir.  Roots,  in  support  of  the  order  of  the  Vice-Chancellor,  and  of  the  e^cep- 
ons. 

Upon  the  fair  construction  of  the  guarantee,  it  ought  to  be  deemed  a  security 
)r  the  moneys  which  should  be  advanced  to  Stokes  by  the  bank  ;  and  lh«  con- 
uct  of  the  parties  shows,  that  this  was  the  mode  in  which  they  understood  it. 
'he  bank,  in  1800,  was  the  same  bank  as  existed  in  J  802;  no  change  had 
iken  place  in  it,  further  than  was  provided  for  by  the  original  articles,  under 
^hich  it  existed.  If  after  the  death  of  Harding,  a  new  partner  had  been  intro- 
uced  by  the  act  of  the  executors,  a  ground  might  have  been  laid  for  the  argu- 
lents  which  have  been  used  on  the  other  side.  But  here  there  was  no  new 
greement;  and  how  could  a  new  partnership  be  formed  without  a  new  con- 
act?  Down  to  1807,  the  partnership  existed  and  was  carried  on  under  the 
rticles  of  1792  ;  and  a  transmission  of  interest,  upon  an  event  pro- 
ided  for  by  the  articles,  to  persons  specified  •in  them,  could  not  give  [*165] 
so  to  a  new  partnership.  The  executors  of  Harding,  so  far  as  they 
iterfered  with  the  concern,  acted  under  those  articles.  They  had  no  benefi- 
ial  interest  in  the  business,  but  interfered  in  it  only  as  agents  on  behalf  of 


(a)  1  Mer.  585.  (&)  3  a  &  A.  39.         (c)  3  Bcod.  &  Bing.  70.  (d)  2  B.  <&  C.  65. 
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perj«on8  on  whom,  by  the  original  coMtiluiion  of  the  partnership,  certain  bene- 
fila  were  conferred.  At  law,  the  true  paitnera,  after  the  death,  of  Harding, 
were  Oakes  and  Willington ;  bat  they  were  trustees,  as  to  a  certain  share  of 
the  profits,  for  the  executors,  and  were  bound  to  permit  the  executors  or  their 
a<;ent8  to  inspect  the  management  of  the  busioen.  The  consequence  wilt  he, 
that  the  guarantee  will  extend  to  the  whole  balance  mentioned  in  the  bond,  or 
to  such  balance  as,  upon  an  account  being  taken,  shall  be  found,  to  have  been 
then  due  from  Stokes  to  the  bank. 

But  if  the  court  shall  be  of  opinion  that  a  new  partnership  was  formed  after 
Harding's  death,  the  account  between  Stokes  and  the  bank  must  be  separated 
into  two  portions,  and  it  will  be  impossible  to  refer  the  items  of  creuit  in  the 
latter  account  to  the  items  of  debit  in  the  former ;  for  payments  made  to  one 
partnership  cannot  go  in  discharge  of  a  debt  due  to  another  partnership.  Sop- 
pose  a  customer  to  be  indebted  to  a  partnership  of  A.,  B.,  and  C. ;  A.  dies, 
and  B.  and  C.  form  a  new  partnership  with  D. ;  the  customer  then  makes 
payments  to  and  draws  moneys  from  B.,  C,  and  D. :  on  what  principles  can 
the  payments  made  to  B.,  C,  and  D.,  be  appropriated,  by  the  mere  force  of 
legal  implication,  to  the  satisfaction  of  a  debt  due  to  A.,  B.,  and  C.  ?  Clay^ 
tofis  cast  has  no  resemblance  to  the  present.  In  the  first  place,  in  Clayton's 
case  the  transactions  of  the  custocner  were  with  the  surTiving  partners  of  the 
old  firm  ;  here  the  whole  argument  of  the  plaintiffs  proceeds  on  the  supposi- 
tion, that  the  transactions  of  Stokes  with  the  bank,  after  Haitling^s 
[*166]  death,  were  dealinfi,  not  with  the  ^surviving  partners  of  the  old  firm, 
but  with  a  new  company  consisting  of  those  sorviving  partners  and 
the  executors  of  Harding.  Secondly,  in  Clayton^s  cast  the  question  was  as  to 
paymenu  made  by  the  bank  to  the  customer ;  here  it  relates  to  payments  made 
by  the  customer  to  the  bank.  It  was  the  duty  of  the  surriring  partners  to  pay 
off  the  debts  of  the  old  firm,  and,  therefore,  the  payments,  made  by  them  to 
the  customers  of  the  (»ld  firm,  might  be  fairly  appropriated  to  the  discharge  of 
the  debts  previously  owing  to  their  customers.  But  it  is  not  the  duly  of  a  cus- 
tomer,  who  owes  money  to  A.,  B.,  and  C,  to  make  payments  to  B.,  C.  and 
D. ;  nor  can  paynients  so  nuide,  parti«ulariy  if  he  is  at  the  same  time  contract- 
iug  a  new  debt  with  B.,  C,  and  D.,  be  aj^iUed,  on  any  sound  principle,  to  the 
satisfaction  of  a  demand  in  which  D.  had  no  concern.  In  Bodenham  f,  P«r- 
chas,  the  balance  due  from  the  obligor  had,  by  his  discretion,  been  transferred 
by  the  obligee  to  the  account  of  another  person,  who  assented  to  be  charged 
with  the  debt ;  and  it  is  not  necessary  to  look  to  any  other  circumstance,  in 
order  to  support  the  decision  to  which  the  court  of  king*s  bench  there  came. 
The  judgment  cannot  be  supported  on  the  mere  authority  of  ClaytorCs  case ; 
for  the  doctrine,  on  which  Claytons  ease  proceeds,  cannot,  in  sound  reasoning, 
be  applied  to  the  state  of  circumstances  which  existed  in  Bodenham  v.  Pur^ 
chas.  At  all  evenU,  the  question  is  one  purely  legal,  and  should,  therefore,  be 
sent  to  a  court  of  law. 

November  22.— Thb  Lord  Chancellor  :— I  cannot  entertain  for  a  single 
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loment  the  idea  of  seDdiiig  this  question  to  be  decided  at  law.  An  action  wai 
rooght  on  the  bond  twenty  years  ago  ;  that  action  was  stayed  by  injunciion  ; 
nd,  in  1809,  a  reference  was  directed  to  the  oias'ter.  To  send  the  roaiier 
1  this  stage  of  the  proceedings  to  a  court  of  law,  would  be  to  render 
fruitless  all  the  inquiry  which  has  taken  place  here,  and  to  throw  [*167] 
way  the  time  and  expense  which  that  inquiry  has  consumed. 

The  first  question  is  upon  the  meaning  of  the  deed  of  guarantee.  Does  it 
pply  to  the  case  of  advances  made  to  Stokes  by  a  new  partnership — by  a 
artnership  consisting  of  another  person  or  other  persons  in  addition  to  ihe 
[lembers  who  constituted  the  partnership  in  January,  1812,  or  the  survivors  of 
hem  ?  The  guarantee  is  expressly  stated  to  be  "  for  all  sums  of  money  not 
xceeding  20,000/.,  which  were  then  or  should  afterwards  become  due  from 
Jtokes  to  Harding,  Oakes  &.  Willingtoe,  and  the  survivors  or  survivor  of 
hem,  or  the  executors  or  administrators  of  such  survivor."  It  is  therefore 
:lear,  on  the  legal  construction  of  the  instrument,  that  it  does  not  apply  to  ihe 
lase  of  advances  made  by  a  partnership  consisting  of  Oakes^  Willington,  and 
mother  person,  who  was  not  a  member  of  the  firm  on  the  4th  of  January, 
802. 

The  next  question  is,  has  there  been  a  new  partnership?  By  the  articles 
larding  had  the  power  of  bequeathing  or  assigning  his  share  of  the  business 
md  the  future  profits,  after  hk  death,  to  or  in  trust  for  his  wife  or  children. 
Accordingly,  by  his  will  he  gave  his  share  of  the  business  and  the  future  pro- 
its  to  his  executors  in  trust  for  his  children.  In  a  question  of  this  kind  the 
rust  is  wholly  immaterial :  the  bequest  conveys  the  legal  interest  in  the  part- 
nership to  certain  persons.  These  individuals  assist  and  take,  or  at  least  there 
3  one  of  them,  who  assists  and  takes,  a  principal  share  in  the  management  of 
he  concern  :  according  to  the  admissions  in  the  answer  and  the  affidaTits, 
hey  share  in  the  profits  ;  and  all  this  is  confirmed  by  a  reference  to  the  part- 
lership  books,  in  which  there  is  a  profit  and  loss  account,  showing 
hat  profits  had  been  lealized  every  year.  If  the  ^executors  dkl  not  [*16S] 
(hare  in  those  yearly  profits,  Willington  and  Oakes  have  the  means  of 
^roving  that  fact,  and  they  have  not  attempted  to  do  so.  I  must,  therefore, 
lold,  that,  upon  the  death  of  Harding,  his  widow  and  the  other  executors  be- 
:ame  partners  with  Willington  and  Oakes  in  this  banking  concern, 

The  third  question  is,  whether  the  balance,  due  from  Stokes  to  the  bank  at 
the  time  of  Harding's  death,  has  been  discharged  by  his  subsequent  pay- 
fnents  ?  and  that  point  is  decided  by  ClaytorCs  case^  and  Bodenham  v.  Purchas, 
[l  is  true  thai  the  facts  here  are  not,  in  every  respect,  precisely  the  same  wiih 
ihe  circumstances  of  these  two  cases ;  but  the  decisions  in  them  proceeded 
on  a  broad  general  principle,  equally  applicable  to  the  state  of  circumstances 
existing  here.  Where  divers  debts  are  due  from  a  person,  and  he  pays  money 
to  his  creditor,  the  debtor  may,  if  he  pleases,  appropriate  the  payment  to  tha 
discharge  of  any  one  or  other  of  those  debts  ;  if  he  does  not  appropriate  it, 
the  creditor  may  make  an  appropriation ;  but  if  there  is  no  appropriation  by 
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either  party,  and  there  is  a  current  account  between  them,  as  between  banker 
and  customer,  the  law  makes  an  appropriation  according  to  the  order  of  the 
items  of  the  account,[l]  the  first  item  on  the  debit  side  of  the  account  being 
the  item  discharged  or  reduced  by  the  first  item  on  the  credit  side.[2]  Here 
it  is  not  pretended  that  any  distinct  appropriation  of  the  payments  was  made 
by  the  parties.  It  was  the  practice  of  the  bank  to  settle  their  accounts  with 
3tokes  quarterly ;  transferring,  at  the  end  of  each  quarter,  the  balance  then 
due  from  him  to  the  account  of  the  next  quarter.  Harding  died  in  the  middle 
of  a  quarter ;  but,  on  that  occasion,  no  change  took  place  in  the  mode  of  set- 
tling the  accounts.    At  the  end  of  the  then  current  quarter,  the  balance  was 

struck  exactly  as  if  Harding  had  been  ali?e,  and  no  notice  was  taken 
[*169J   of  his  death.    There  being  no  ^distinct  appropriation  of  the  payments 

either  by  the  one  party  or  the  other,  the  law  makes  tlie  appropriation 
with  reference  to  the  order  of  the  items  of  the  account.  If  so,  the  debt, 
which  Stokes  owed  to  the  bank  at  the  time  of  Harding's  death,  has  been  dis- 
charged  by  the  subsequent  payments. 

In  Bodmham  t.  Purchas^  a  court  of  law  confirmed  the  rule  which  Sir 
William  Grant  had  laid  down  in  a  court  of  equity.  The  point  was  again 
brought  into  discussion  in  Simson  v.  Ingham  ;{a)  and  the  principle  was  again 
confirmed,  though  the  particular  circumstances  of  the  transaction  produced  a 
different  decision.  In  that  case,  two  accounts  were  formed  by  a  London  bank 
at  the  death  of  one  of  the  partners  in  a  country  bank,  which  dealt  with  them 
— the  one  was  styled  the  oM  account — ^the  other,  the  new  ;  and  in  the  latter, 
the  London  bank  entered  all  the  payments  made  to  them  by  the  country  bank, 
after  the  death  of  that  partner ;  so  that  a  distinct  appropriation  was  made. 
The  same  question  arose  in  Brooke  ▼•  EnderbyJJb)  before  the  common  pleas ; 
and  there,  too,  the  principle  of  Clayton^s  case  was  adopted. 

Feeling  myself  bound  by  the  force  and  authority  of  these  decisions,  and 
acquiescing  completely  in  the  reasoning  of  Sir  William  Grant,  I  must  decide 
that  there  was  no  debt  due  to  Oakes  and  Willington  under  the  indenture  of  the 
4th  of  January,  1802,  at  the  time  when  the  memorandum  was  indorsed  on 

(a)  9  B.  Sd  C.  65.  (6)  9  Brod.  &  Bin;.  70. 

[1]  Vide  The  United  States  ▼.  Kirkpatriek,  9  Wheat.  790.  The  Same  t.  Wat  dwell,  5  Mae. 
99.  Mann  t.  Marek,  9  Cainee*  Rep.  99.  Robert  t.  Oarmie,  3  Cained*  Rep.  14.  Niagara  Bank  r. 
Roosevelt,  9  Cow.  409.  Baker  ▼.  StaekpooU,  id.  49a  Paitioom  ▼.  HtiU,  9  Cow.  747.  Seymour 
V.  Van  Sfyck,  8  Wend.  403.    Stone  w.  Seymour,  16  Wead.  tV.     HaU  ▼.  Conotamdt,  9  Hall,  185. 

[9]  From  these  ralea  no  exception  ii  made,  nor  relaxation  in  favor  of  suretiea ;  but  any  appn- 
priation  made  by  the  party  at  the  time  entitled  to  appropriate,  is  bindin|r  alike  on  the  surety  as  on 
the  principal  debtor ;  and  the  question  in  all  eases  is  simply  whether  there  has  been  an  appropria. 
tion.  Theobald  on  Principal  and  Surety,  999.  ••  Unleaa  by  distinct  agraement,  the  surety  can 
bare  no  control  over  the  way  in  which  the  principal  shall  make  his  payments.**  Best,  C.  J.,  WU, 
tiame  t.  Rawlinoon,  3  Bingh.  75 ;  S.  C.  10  J.  B.  Moore,  309  ;  and  see  Clark  ▼.  Burdelt,  9  Hall, 
197.    Stone  t.  Seymour,  15  Wend.  10. 


CASES  IN  CHANCERY. 


171 


1837.— Willifl  T.  Black. 


e  bond.    The  consequence  is,  that  the  order  of  the  Vice-chancellor  must  be 
rersedy  and  the  ezceprions  overruled. 


The  fund  in  court  was  ordered  to  be  paid  to  the  plaintiffs. 


•Willis  t;.  Black. 


[•170] 


37  ;  November  33.     1838 ;  November  30. 

B.,  on  his  daughtei's  marriagre,  aetUed  a  anm  of  money  on  her  and  her  hnaband  and  their  iaane ; 
and,  after  reciting  that  he  had  agreed  to  make  a  farther  provision  for  his  daughter,  eqaal  to  his 
other  younger  children,  covenanted  to  settle,  by  his  will  or  otherwise,  on  the  husband  and  wife  and 
their  issoe,  as  a  great  share  of  his  property  as  he  should,  by  his  will  or  otherwise,  provide  for  any 
of  his  other  younger  children,  to  take  effect  on  the  death  of  the  survivor  of  himself  and  his  wife  ; 
and  if  he  died  intestate,  or  omitted  to  make  such  provision,  that  his  ezecutors  should  pay  to  the 
trustees  as  great  a  share  of  his  property  as  any  of  his  younger  children  should,  in  that  event,  be. 
come  entitled  to:  held,  that  the  trustees  had  a  claim  opon  the  ezeoators  in  respect  of  subsequent 
advancements  by  the  settlor  to  his  other  younger  children  in  his  lifetime,  and  not  merely  for  a 
provision  equal  to  that  which  any  of  the  other  children  became  entitled  to  at  his  death. 

Thb  facts  of  the  case,  and  the  deed,  on  the  construction  of  which  the  ques- 
Dti  in  dispute  between  the  parties  depended,  are  stated  in  the  report  of  the 
i-hearing  of  the  cause  before  the  Vice- Chancellor. (a) 

The  decree  made  on  the  re-hearing  directed,  that  the  decree  pronounced  on 
le  original  hearing  should  be  varied  by  omitting  such  part  thereof  as  declared, 
that  the  testator  was  bound  by  the  covenant  in  the  settlement,  dated  the 
Bt  day  of  June,  1803,  to  make  a  provision  for  his  daughter  Margaret,  her  hus- 
and  and  the  issue  of  the  marriage,  including  the  sum  of  1400/.  advanced 
t  the  time  of  the  marriage,  equal  to  the  share  of  any  younger  child  either  in 
is  real  or  personal  estate,  by  provision  or  gift  in  his  lifetime,  or  by  his  will, 
)  take  effect  upon  his  death,  and  as  referred  it  to  the  master  to  inquire  what 
revision  or  gifts  were  made  by  the  testator  in  his  lifetime,  or  by  his  will,  in 
Lvor  of  his  younger  children  out  of  his  real  and  personal  estate  ;*'  and  it  pro- 
seded  to  declare,  that  the  testator  was  bound  by  such  covenant  to  give  or 
rovide  for  his  said  daughter,  her  husband,  and  the  issue  of  their  marriage, 
nly  as  full  and  great  a  part  and  share  of  his  estate,  effects,  and 
roperty,  as  any  of  his  other  younger  chlidren  would  ^become  en-  [^171] 
tied  to,  in  the  event  of  his  death,  whether  to  take  effect  in  posses- 
ion at  his  own  death,  or  at  the  death  of  his  wife,  in  the  said  settlement 
aimed,  if  she  should  happen  to  survive  him. 

The  plaintiffs  appealed. 

Mr.  Heald^  Mr.  AoupeU  and  Mr.  Preston,  for  the  appellants  : — The  contract 
f  the  parties  is  to  be  found  in  the  first  branch  of  the  covenant.    Patrick  Black 

(a)  1  Sim.  &  Stn.  535. 


173  CASES  IN  CHANCERY. 

18at7.-~WiU«  T.  Blaelu  """" 

there  binds  himself  to  gjve^  by  his  will  or  otherwise,  to  the  persons  interested 
under  the  settlementi  as  large  a  proportioD  of  his  estate,  as  he  shall,  by  will  or 
otherwise,  give  to  any  other  of  his  younger  children.  Had  no  other  words 
been  added,  not  even  a  doubt  could  have  been  suggested  ;  and,  on  the  death  of 
the  settlor,  the  plaintiffs  would  have  had  a  right  to  the  relief  which  they  now 
seekf  whether  his  wife  had  been  then  living  or  not.  But  it  was  his  intention 
to  retain  the  power  of  making  a  provision  for  his  wife,  controlled  by  this  engage- 
ment ;  he  therefore  declares,  that  it  was  not  till  the  death  of  the  survivor  of 
himself  and  his  wife,  that  the  addition  was  to  be  made  to  Mrs.  Formby's  por- 
tion ;  and  this  declaration  is  contained  in  the  words,  ''  to  take  effect  on  the 
death  of  the  survivor  of  himself  and  his  present  wife."  These  words  point  out 
the  time  before  which  the  settlor  was  not  to  be  bound  to  make  the  additional 
provision  for  Mrs.  Formby,  to  take  effect  in  poesession,  and  beyond  which  the 
enjoyment  of  it  by  her,  her  husband,  and  her  children,  was  not  to  be  postponed  : 
they  do  not  describe  or  qualify  the  species  of  provision  given  to  any  younger 
child,  to  which  Mrs.  Formby's  was  to  be  made  equal.  Though  they  stand  at 
the  end  of  the  first  branch  of  the  covenant,  they  ought  to  be  read  as  if  tbey 

preceded  the  words,  "  as  he  shall  by  his  said  will,"  &:c. 
[•172]       •The  construction  adopted  by  the  Vice-Chancellor  would  limit  the 

operation  of  the  covenant,  so  as  to  render  it  practically  of  no  avaiU  It 
would  leave  Patrick  Black  at  liberty  to  give  as  much  as  he  pleased  to  any  of 
his  younger  children,  provided  it  was  not  a  gift  which  was  to  take  effect  on  the 
death  of  the  survivor  of  himself  and  his  wife.  If  he  made  a  gift  to  any  of  his 
younger  children,  to  take  effect  either  immediately  in  his  lifetime,  or  subject 
to  a  life  estate  reserved  to  himself  alone,  or  to  his  wife  alone,  or  if  he  be- 
queathed to  a  younger  child  without  reference  to  the  death  of  his  wife,  and  died 
in  his  wife's  lifetime  ;  in  all  these  events  Mrs.  Formby,  according  to  the  de- 
cree of  the  Vice-Chancellor,  would  have  no  claim  to  any  addition  to  her  for- 
tune :  but  her  claim  would  arise,  if  the  gift  or  bequest  to  a  brother  or  sister 
was  postponed  till  the  death  of  the  survivor  of  her  parents.  What  reason  can 
be  conceived,  why  Mrs.  Formby*s  right  to  an  equal  portion  with  her  brothers 
and  sisters  should  be  dependant  on  that  circumstance  ?  The  deed  recites  that 
the  father  had  agreed  "  to  make  a  further  provision  for  his  daughter,  equal  to 
his  younger  child  or  children  :"  the  intention  of  the  parties  was,  to  enter  into  a 
covenant  by  which  an  equality  of  portion  woukl  be  assured  to  her :  but  that 
contract  is  reduced  to  a  nullity,  if  the  father  is  to  be  at  liberty  to  dispose  of  his 
property  among  his  younger  children,  to  her  exclusion,  provided  only  that  he 
does  not  make  that  disposition  in  one  particular  form  of  limitation. 

The  contract  of  the  parties  being  contained  in  the  first  branch  of  the  cove- 
nant, it  is  not  necessary  to  refer  to  the  second  branch,  which  was  not  intended 
to  vary  or  modify  the  contract,  and  merely  prescribed  what  was  to  be  done  by 
his  real  and  personal  representatives,  in  case  he  omitted  to  perform  his  engage* 

ment,  or  happened  to  die  intestate.  If  he  omitted  to  perform  his  en- 
[*173]   gagement,  •Mrs.  Formby's  portion  was  to  be  made  equal  to  that  share 
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f  hit  property,  to  which  any  of  bir  younger  children  shoald  in  that  event 
Mcome  entitled ;  if  he  died  inteaute,  the  aame  rule  waa  to  be  obaenred  ; 
md,  in  eatimating  the  ahare  to  which  any  younger  child  would  under  those 
ircumstancea  be  entitled,  adfancements,  made  in  hia  lifetime,  would  neces- 
Eirily  be  brought  into  computation.  '*  In  that  eyent,**  is  equif  alent  to,  "  if  he, 
^atrick  Black,  ahould  happen  to  die  intestate,  ot  if  he  ahould  omit  to  make 
uch  proviftion  for  the  parties  interested  under  the  settlement  aa  had  been  pre- 
iously  stipulated  for."  The  Vice-Chancellor  has  considered  it  as  synonymous 
nth  *'  upon  his  death  ;^  a  construction  which  is  not  conformable  either  to  the 
trict  import  of  the  words,  or  to  their  connection  with  the  preceding  words. 

Besides,  the  construction  adopted  by  the  decree  renders  the  two  branchea  of 
le  corenant  inconsistent ;  for,  by  the  first  branch,  Mrs.  Formby's  portion  is 
>  be  made  equal  to  what  any  younger  child  shall  become  entitled  to  on  the 
eath  of  the  survivor  of  the  settlor  and  his  wife  ;  and  by  the  second  branch, 

is  to  be  equal  to  what  such  a  younger  child  shall  become  entitled  to  on  the 
eath  of  the  settlor.  The  death  of  the  settlor,  and  the  death  of  the  survivor 
f  the  settlor  and  his  wife,  are  quite  distinct  events. 

In  ascertaining  the  amount  of  the  advancements  to  the  younger  children, 
lose  which  were  made  prior  to  the  .date  of  the  aettlement  must  be  taken  into 
rcount,  as  well  as  those  which  were  made  afterwards.  If,  however,  the 
oiurt  should  think  that  the  contract  was  merely  prospective,  and  that  the  ac- 
ount  is  to  be  confined  to  subsequent  advancementa,  then  the  1400/.,  which 
ras  settled  by  the  father  at  the  time  of  the  marriage,  muat  be  excluded  from 
le  computation. 

•Mr.  Pepys  and  Mr.  Tinney,  for  some  of  the  defendants: — The  [•174] 
ecree  reads  the  words  of  the  first  branch  of  the  covenant  in  their 
latural  sense,  and  in  their  aclual  order  and  connection :  the  appeal  calls  upon 
le  court  to  change  the  structure  of  the  sentence  altogether,  in  order  to  efiect 
n  intention  which  is  nowhere  expressed  in  the  instrument.  The  settlor  meant 
)  bind  himself  only  as  to  the  disposition  of  his  property  at  his  death  :  bis  do- 
linion  over  it  during  his  life  was  to  remain  uncontrolled  and  unfettered.  He 
light  have  given  his  whole  fortune  to  strangers ;  upon  the  marriage  of  any  of 
is  younger  children  he  might  have  assigned  the  whole  of  it  to  trustees  for 
ie  benefit  of  the  husband  or  wife  of  that  child  and  their  issue.  There  is, 
lerefore,  no  ground  for  alleging  that  his  power  of  disposition  during  his  life, 
ither  to  his  younger  children  or  to  any  other  person,  was  intended  to  he  re- 
trained. The  purpose  of  the  parties  was,  to  secure  to  Mr.  and  Mrs.  Formby, 
t  the  death  of  the  settlor,  a  share  of  his  fortune  equal  to  what  any  other  of 
is  younger  children  should  then  become  entitled  to. 

Mr.  Koe^  for  other  defendants,  cited  Jona  v.  iliarftn,(a)  Lewis  v.  Ma- 
iicib,(fr)  Fortescue  v.  Hennah^{c)  Cochran  v.  Graham.{di 

The  Lord  Chancellor  : — According  to  my  present  impression,  the  words 


(«)  3Anttr.883. 
Vol.  IV. 


(6)  8  Vcfl.  150. 


(c)  19  Ves,  67. 


{d)  19  Vm.  63. 


14 


l- 


176  CASES  IN  CHANCERY. 


]897^WillM  ▼.  Blaek. 


''to  take  effect  on  the  death  of  the  surri? or  of  himself  and  his  preaent  wife," 
Dotwithatanding  their  position  at  the  end  of  the  first  branch  of  the  cove* 

nant,  ought  to  be  read  as  if  they  stood  before  the  words  "  as  he  shall 
[*175]    by  his  *will  or  otherwise  gi?e  to  any  of  his  younger  children.'* 

Then,  the  meaning  of  the  next  part  of  the  coTenant  is  clear  and 
distinct ;  and  there  is  nothing  in  the  latter  part  of  the  covenant  to  vary  that 
construction. 


1828,  December. — The  Lord  Chancellob  : — Upon  the  marriage  of  Richard 
Formby  with  Miss  Black,  the  daughter  of  Patrick  Black,  1400i.  was  settled 
by  the  lady's  father  upon  the  husband  and  wife,  and  upon  the  issue  of  the 
marriage ;  and  in  the  settlement  was  contained  a  covenant,  upon  the  construe* 
tion  of  which  the  present  question  arises.  The  covenant  is  in  these  words — 
**  And,  for  the  considerations  aforesaid,  the  said  Patrick  Black  doth  hereby  for 
himself,  his  heirs,  executors,  administrators,  and  assigns,  covenant,  promise, 
and  agree  to  and  with  the  said  William  Black  and  Richard  Willis  (who  were 
the  trustees,)  their  executors  and  administrators,  in  manner  following ;  that  is 
to  say,  that  he,  the  said  Patrick  Black,  by  his  last  will  and  testament,  or  other- 
wise, shall  and  will  give,  devise,  bequeath,  or  otherwise  settle  and  secure  to  or 
in  favor  of  the  said  Richard  Formby  and  the  said  Margaret,  his  intended  wife, 
and  to  and  for  the  issue  of  the  said  intended  marriage,  upon  the  trusts  never* 
theless  aforesaid,  as  full  and  great  a  part  and  share  of  his  estates,  effects,  and 
property,  as  he  shall  by  his  said  will  or  otherwise  give  or  provide  to  or  for  the 
use  of  any  of  his  other  younger  child  or  children,  to  take  effect  on  the  death 
of  the  survivor  of  himself  and  his  present  wife ;  and,  also,  that  in  case  he, 
the  said  Patrick  Black,  shall  happen  to  die  intestate,  or  omit  to  make  such 
provision  or  bequest  to  the  use  or  in  favor  of  the  said  Richard  Formby  and 
the  said  Margaret,  his  intended  wife,  and  to  and  for  the  issue  of  the 
[*176J  said  intended  marriage,  the  *heirs,  executors,  or  administrators  of  the 
said  Patrick  Black  shall  and  will  pay  or  cause  to  be  paid  to  the  said 
William  Black  and  Richard  Willis,  or  the  survivor  of  them,  his  executors 
or  administrators,  as  full  and  great  a  part  and  share  of  the  estates,  effects,  and 
property  of  the  said  Patrick  Black,  as  or  to  which  his  younger  child  or  chil- 
dren shall  in  that  event  become  entitled.** 

This  covenant  divides  itself  into  two  parts.  In  the  course  of  the  argument 
it  was  so  divided  and  so  considered;  and  it  was  so  divided  and  so  considered 
by  the  Vice  Chancellor  on  both  occasions,  when  he  gave  his  judgment.  The 
first  question  is  as  to  the  meaning  of  the  former  part  of  the  covenant.  In 
substance  it  is  this — that  the  father,  for  the  considerations  aforesaid,  atipii- 
lates,  that  he  will  give  to  the  parties  to  the  marriage,  and  to  their  issue,  by 
his  last  will  or  otherwise,  as  large  a  proportion  of  his  property,  as  he  shall, 
by  his  last  will  or  otherwise,  give  to  any  of  his  younger  children  to  take  effect 
on  the  death  of  the  survivor  of  himself  and  his  then  present  wife  ;  and  the 
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uestion  on  ihis  part  of  ihe  instrument  is,  as  to  the  true  construction  of  the 
'ords  '*  to  take  effect  after  the  death  of  hinaself  and  his  present  wife." 
In  reading  this  part  of  the  coyenantt  I  hafe  rested  on  the  conclusion  which 
originally  formed,  that  those  words  relate  entirely  to  the  first  clause  of  this 
Art  of  the  covenant,  and  that,  in  point  of  fact,  the  true  construction  is  this 
-•  that  I,  the  settlor,  will  give  to  the  parties  to  the  marriage,  and  to  their  is- 
tie,  80  much  of  my  property,  (that  gift  to  take  effect  at  the  death  of  the  sur- 
ivor  of  myself  and  wife,)  as  I  shall  gife  to  any  of  my  younger  children  by 
ly  will  or  otherwise.'  It  was  contended  in  the  argument,  that  these  words 
to  take  effect  at  the  death  of  himself  and  his  present  wife,"  applied 

>  both  clauses  in  this  part  of  the  covenant.  In  that  case  ♦the  cove-  ['ITy] 
Eint  would  be  read  thus  :  "  I  will  give,  by  will  or  otherwise,  to  the 

irties  to  the  marriage,  and  to  their  issue,  as  great  a  part  of  my  property,  that 
1ft  to  take  effect  on  the  death  of  myself  and  my  present  wife,  as  I  shall,  by 
ill  or  otherwise,  give  to  any  of  my  younger  children,  to  take  effect  upon 
le  death  of  the  surf  ivor  of  myself  and  my  present  wife." 

I  think  the  latter  interpretation,  which  has  been  adopted  by  the  court  below, 

not  reconcilable  with  the  obvious  purposes  of  this  deed,  or  the  language  of 
e  covenant.  Suppose  a  disposition  was  made  by  Patrick  Black  in  favor  of 
ly  of  his  younger  children,  to  take  effect  upon  the  death  either  of  him,  Patrick 
lack,  or  of  his  wife  ;  that  would  be  a  case  not  provided  for  by  the  covenant, 

the  construction  put  upon  it  by  the  Vice-Chancellor  be  a  sound  interpreta* 
on ;  and,  under  such  circumstances,  the  parties,  who  were  intended  to  take  a 
snefit  under  this  covenant,  would  have  no  claim.  I  think,  therefore,  that  the 
ords  *Uo  take  effect  on  the  death  of  the  survivor  of  himself  and  his  present 
ife,"  relate,  in  point  of  construction,  to  the  time  when  the  gift  to  the  parties 
i  the  marriage,  and  to  their  issue,  is  to  take  effect,  and  that  the  first  part  of 
le  covenant  is  free  from  all  reasonable  doubt. 

Upon  the  supposition  that  the  first  part  of  the  covenant  was  ambiguous,  the 
id  of  the  latter  part  of  the  covenant  was  called  in  for  the  purpose  of  putting  a 
)nstruction  on  it ;  and  I  now  direct  my  attention  to  the  latter  part  of  the  cove- 
int  to  see  whether,  even  assuming  the  former  part  to  be  ambiguous,  the  con- 
ruction,  which  was  put  on  the  latter  part  of  the  covenant,  with  a  view  of  re- 
oving  the  ambiguity,  is  the  correct  construction.  The  words  are,— 
and  also,  that  in  case,  he,  the  said  Patrick  *Black,  shall  happen  to  [•1781 
e  intestate,  or  omit  to  make  such  provision  or  bequest  to  the  use  or  in 
vor  of  the  said  Ricliard  Formby  and  the  said  Margaret,  his  intended  wife, 
id  to  and  for  the  issue  of  the  said  intended  marriage,  the  heirs,  executors,  or 
Iministrators  of  the  said  Patrick  Black  shall  and  will  pay  or  cause  to  be  paid 

►  the  said  William  Black  and  Richard  Willis,  or  the  survivor  of  them,  his 
ceeutors  or  administrators,  as  full  and  great  a  part  and  share  of  the  estates^ 
Sects,  and  property  of  the  said  Patrick  Black  as  or  to  which  his  younger  child 
r  children  shall  in  that  event  become  entitled." 


I  ■ 
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Now  what  is  the  meaning  of  the  words,  "  shall  in  that  event  becoone  en* 
titled  r  The  stipulation  is  this — that,  in  case  Patrick  Black  shall  die  intesUla, 
or  shall  omit  to  make  thai  disposition  of  his  property  which  he  has  stipulated 
he  shall  make,  then  the  parties,  interested  under  the  setllemeot,  are  to  have  a 
claim  upon  his  heirs  and  representatifes  for  compensation  out  of  his  properly  ; 
and  the  compensation  is  to  consist  of  ''as  full  and  great  a  part  and  ahare  of 
the  estates,  effects,  and  property  of  the  said  Patrick  Black*  as  or  to  which  his 
younger  child  or  children  shall  in  that  erenl  become  entitled*** 

Now,  '*  in  that  event,"  has  been  supposed  to  meaa  ''^upon  his  death  ;"  but 
I  apprehend  the  true  meaning  to  be  this — "  in  the  event  of  bis  dying  intestate, 
or  omitting  to  make  the  specified  disposition  of  his  property."  "  In  that  eveat,*' 
is  not  to  be  confined  simply  to  the  circumstance  of  his  death :  it  i^  not  meant 
to  be  equivalent  to  the  words  '*  on  his  death,"  and  is  to  be  referred  to  the 
event  of  his  dying  intestate,  or  without  making  a  will  in  conformity  to  his  stip- 
ulation. And  in  that  view,  the  words  are  perfectly  reconcilable  with 
[*179]  the  former  part  of  the  ^covenant.  The  only  diflScuhy  is  as  to  the 
words,  *'  to  which  his  younger  child  or  children  shall  become  en- 
titled." Now,  I  apprehend  for  the  purpose  of  ascertaining  what  a  younger 
child  would  be  entitled  to  in  case  of  intestacy,  the  law  would  have  taken  into 
consideration  what  the  pirty  had  previously  received;  and  I  think  that,  in 
framing  the  covenant,  it  was  the  intention  of  Patrick  Black  to  consider  what 
the  party  had  previously  received  in  addition  to  wh&t  he  would  receive  under 
the  will — which  satisfies  the  words,  "  to  which  he  shall  in  that  event  become 
entitled." 

Under  these  circumstances,  I  concur,  not  with  the  second,  but  with  the  first, 
decree  of  the  Master  of  the  Rolls,  except  only  that  in  one  point  the  first  de- 
cree  ought  to  be  varied  :  for  the  language  of  the  settlement  is  every  where 
prospective ;  the  arrangement  of  the  property  is  to  be  prospective  from  the 
period  of  the  settlement,  and  is  not  to  include  any  disposition  of  property  ante- 
rior to  that  period.  Nothing,  therefore,  must  be  taken  into  tlie  account, 
except  advances  made  by  Patrick  Black  subsequent  to  the  date  of  the  settle- 
ment.  The  1400/.,  included  in  the  settlement,  must  not  be  taken  into  the 
account.  That  portion,  which  was  advanced  on  the  occasion  of  the  marriage, 
comes  within  the  spirit  of  the  covenant ;  and  there  is  nothing  in  the  terms  ot 
the  covenant  to  exclude  it. 

I  ought  to  mention,  with  respect  to  the  words  in  the  first  part  of  the  cove- 
nant, ^  to  take  effect  on  the  death  of  the  survivor  of  himself  and  his  present 
wife,"  that  there  appears  to  have  been  so  much  difficulty  in  bending  them  to 
the  interpreution  put  upon  the  covenant  by  the  Master  of  the  Rolls  in  the 
second  decree,  that  those  words  have  been  entirely  altered  in  that  de* 
[*180]  cree,  and  for  *them  there  have  been  substituted  the  words,  *'  upon  his 
death  or  upon  the  death  of  his  wife."    It  was  found  tliat  the  words  in 
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1827.— Altornej  General  ▼.  Butcher. 


he  covenant  must  be  aliercd,  in  order  to  support  the  decree  which  has  been 
>ronounced.[l] 


Attornbt  General  v.  Butcher. 

897 ;  NoTember  S3. 

Vbere  there  it  a  fair  and  tabetantial  question  to  he  arj^oed  on  appeal,  the  decree  may  be  Taried  ai 

to  coats,  thoof  h  affirmed  in  everj  other  point ;  but  it  will  not  be  Ttried  at  to  costs,  where  tlM 

point,  which  is  presented  as  the  ground  of  appeal*  has  no  substance. 

Ok  an  appeal  from  a  decree  of  the  Master  of  the  Rolls,  which  directed 
rosts  to  be  paid  by  the  defendants,  the  Lord  Chancellor  was  of  opinion  that 
here  was  no  ground  for  varying  the  order  in  the  principal  point  complained  of. 
3ul  the  appellants  contended,  that,  even  if  the  substantial  part  of  the  decree 
vas  right,  the  circumstances  of  the  case  were  such  that  costs  ought  flot  to 
lave  been  given  against  the  defendants  ;  and  though  they  could  not  have  ap- 
pealed on  the  ground  of  costs  being  improperly  given,  yet,  as  there  was  an 
ippeal  on  another  point,  the  decree,  though  not  varied  in  that  other  point, 
^ught  to  be  rectified  in  the  direction  as  to  paymemt  of  costs. 

Mr.  Blunty  for  the  appellants  : — In   Turner  v.  Tumer,{a)  the  bill  was  dis- 
nissed  with  costs ;  the  cause  was  re-heard  merely  on  the  question 
^of  costs  ;  and  the  final  decree  was,  that  the  bill  should  be  dismissed   [*18l] 
vithout  costs.     Decrees  may,  on  appeal,  be  varied«s  to  costs,  though 
li&rmed  on  every  other  point.(&)    Squire  v.  PershQU,{c)  Pitt  ▼.  Fage^d) 
Wickett  V.  /Jo6y,(e)  Maguire  v.  Madden.{g) 

The  Lord  Chancellor  : — The  rule  is,  that  you  cannot  appeal  for  costs 
ilone«  But  if  a  pmrty  appeals,  having  a  substantial  ground  of  appeal,  and  a 
air  question  to  agitate,  and  brings  in  the  question  of  costs  along  with  it,  he 
nay  succeed  with  respect  to  the  costs,  though  he  does  not  succeed  on 
he  substantial  ground  of  appeal.  But  if  a  point  is  brought  forward  as  a 
;round  of  appeal,  which,  on  the  slightest  consideration,  appears  to  have 
10  substance,  it  would  be  too  much  to  vary  the  decree  as  to  costs.  A  point 
s  not  to  be  put  forward  as  a  ground  of  appeal  merely  for  the  purpose  of 
covering  an  appeal  on  the  question  of  costs.    I  consider  this  to  be  in  substance 


(a)  3  Eq.  Ab.  338.  pi.  18.  In  this  case  the  biH  was  filed  in  the  name  of  an  infant ;  an 
iad  been  directed,  in  which  the  defondant  prefailed ;  the  next  friend  then  died  :  the  infant  atUined 
lis  afpe,  but  did  not  proceed  in  the  suit,  and  the  defendant  broaj^ht  it  to  a  hearingr  on  the  eqnitj 
eacrfed,  when  it  was  disroissed  with  eosU.  The  question  on  the  rehearing  was,  whether  the 
oort  ooold  gif  e  costs  against  a  plaintiC  in  whose  name  a  suit  liad  been  conducted  dvring  hia 
n  fancy,  but  who  had  not  taken  any  proooedings  in  it  after  he  became  an  aduIU 

(6)  See  Beameson  CosU,  189-194.  {e)  3  Bro.  P.  C.  396.  {d)  1  Bro.  P.  C.  1. 

(e)  1  Bro.  P.  C.  386.  (g)  1  Bro.  P.  C.  893. 

[1]  As  to  advancement,  see  Amer.  Ch.  Digest,  Distribution  III.  Jaekmn  ▼.  MaUdorf,  11  Johns, 
tep.  91.  Van  Wyek  t.  Seward,  6  P^ige,  67.  As  to  coTonant  relati\re  to  making  dispositkm  bj 
rill.  Tide,  l^eedkam  v.  Smith,  post,  318. 
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«D  appeal  for  costs  only ;  I  mntty  therefore,  refuse   to  Tary  the  decree  as 
to  costs. 

Appeal  dismissed  i^ith  costs^l] 


[*182]  In  rb  Holmbs. 

1887 ;  NoTenber  d6,  December  IS. 

Under  i  oomintaiioii  of  Iomcj,  the  jury  lbaiid«  ••  that  the  peKj  te  not «  lanatie,  hot  that,  partly 
from  paralyaia  and  partly  from  old  afe,  hie  memoiy  b  ao  moeh  impaired  aa  to  render  Mm  inoom* 
petent  to  the  management  of  hia  affaire,  and,  couaeqiiently,  of  nnaoond  mind,  and  that  he  has 
been  ao  for  the  term  of  two  yeara  laat  paat  :** — ^The  inquiaitton  waa  qoaahed,  and  a  new  eom- 
miaaion  waa  ordered  to  iaaae. 

The  eooK  will  proteet  the  property  of  a  anppoeed  lonatie  in  the  {nterral  between  the  preeentinf  of 
a  petition  for  a  oommiaaioo  of  a  lunacy,  and  the  finding  of  the  jnry ;  hot  it  will,  ■!  thn  anow 
time,  take  care,  that  ample  meaoa  for  reaiating  the  commiaaion  be  fonuahed  to  thoae  who 
act,  in  the  inqniry,  on  the  alleged  lanatic'a  behalf. 

Under  a  commission  of  lunacy,  which  had  issued  against  Mr.  Holmes,  the 
jury  found  ''  that  the  Rev.  WiHiam  Holmes  is  not  a  lunatic,  but  that,  partly 
from  paralysis  and  partly  from  old  age,  his  memory  is  so  much  impaired,  as  to 
render  him  incompetent  to  the  management  of  his  affairs,  and  consequently  of 
unsound  mind,  and  that  he  has  been  so  for  the  term  of  two  years  last  past.** 

Upon  this  finding,  a  petition  was  presented  by  the  daughter  and  only  child 
of  the  alleged  lunatic  for  the  appointment  of  a  committee. 

A  cross  petition  was  presented  in  the  name  of  Mr.  Holmes,  but  in  reality  by 
his  wife,  praying  that  the  inquisition  might  be  quashed. 

Mr.  Home  and  Mr.  Wright^  for  the  supposed  lunatic  : — This  verdict  is  no 
answer  to  the  inquiry  which  the  jury  were  directed  to  make.  The  only  fact, 
which  the  jury  have  found  is,  that,  partly  from  paralysis  and  partly  from  old 
age,  Mr.  Holmes'  memory  is  so  much  impaired,  as  to  render  him  incompetent 
to  the  management  of  his  affairs.  In  Barnsley^s  casej(a)  and  in  Cranmer^s 
case^ib)  a  similar  finding  was  deemed  insufficient.  The  defect  is  not  cured 
by  the   addition  of  the  clause,  ''  and  consequently  of  unsound  mind  ;''  for 

(a)  3  Atk.  168.  {h\  12  Vca.  445. 

« 

[1]  In  Taylor  ▼.  Southgate,  3  Myl.  Sl  Cr.  303,  where  two  aatta  had  been  bronght  by  different 
plainttfiv  for  the  aettlement  of  the  aamo  eatate,  but  the  facta  of  the  eaae  aro  too  minnte  and  com- 
plicated to  render  it  worth  while  to  atate  them.  Lord  Cottenham  ohaenred,  '•  It  waa  contended  that 
thia  application,  being  for  coeU  only,  ought  on  that  account  only  to  be  diamitaed.  I  have  no  die. 
poaition  to  encourage  appeala  for  cooU  only.  Thia,  bowerer,  ia  not  aimply  a  queetion  whether  any 
party  ahall  pay  or  receiTc  ooeta ;  but  the  caae  iufolTCe  ao  much  of  principle,  particularly  aa  tu  or. 
daring  the  fund  in  the  Brat  cauoe  to  be  applied  towarda  payment  of  the  coata  of  the  aecond  anit,  by 
a  decree  in  the  aecond  cauae  only,  that  I  think  thia  eaae  ia  within  the  exception  to  the  rule."  Vide 
eliatn,  TravtM  t.  WaUr$,  13  Johna.  Rep.  500.  E^Mum  t.  Kirk,  9  Johna.  Ch.  Rep.  319.  Mtob. 
erUon  t.  Wendell,  6  Paigo.  320.  When  intereat  will  be  allowed  on  a  decree,  aa  damagea  tar  tha 
delay  and  Taxation  caused  by  an  appeal,  aee  Vun  Vmlkeuburgk  t.  Fuller,  6  Paige,  10. 
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1837.— In  re  Holmes. 


Be  words  are  not  a  disUncI  and  independent  findmg,  *but  merely   [^183] 
tress  an  inference  which  the  jury  hafe  drawn  from  ihe  fnct  which 
y  had  prefiontly  found.     The  statute  de  prerogativa  regis  and  the  old  au- 
nties show,  that  persons  in  the  situation,  in  which  this  gantlonien  appears 
be,  were  not  intended  to  be  the  objects  of  a  commission  of  Innacy. 
Fhb  Lord  Chanoillor  : — It  is  not  necessary  to  go  back  to  old  anthorities. 
e  have  the  law,  as  it  is  now  to  be   adminisiered,  clearly  eipuunded  by 
rd  Eldon  in  Ridgway  v.  Darwin.{a)     "  I  have  reason,"  says  Lord  Eldon, 
D  beliere,  the  court  did  not,  in  Lord  Hardwick(i'«  lime,  ;^rant  a  commission 
lunacy  in  cases  in  which  it  has  been  sifsce  granted.     Of  Inie  the  question 
I  not  been,  whether  the  party  is   absolutely  insane ;  but   the  court   has 
tught  itself  authorized  (though  certainly  many  difficult  and  delicate  cases 
th   regard  to  the  liberty  of  the    subject  occur   upon    that)  to   hsue    the 
mmission,  provided  it  is  made  out  that  tiie  party  is  unable  to  act  with  any 
oper  and  provident  management,  liable  to  be  robbed  by  any  one,  under  that 
ibecilily  of  mind  not  strictly  insanity,  but,  as  to  the  mischief^  calling  for  as 
uch  protection   as  actual  insanity.**    He   adds^ — *' Finding,  wlien  I  came 
re,   a  course  of  cases  establishing  this  authority,    and    feeling    a    strong 
:lination  to  maintain  it,  or  that  the  legislature  should  take  measures  to  pre- 
nre  persons  in  a  state  of  imbecility,  laying  them    as   open  to  mischief  as 
sanity  ;  till  those  decisions  are  reviewed,  I  will  not  alter  them.**     The  law, 
us  stated  by  Lord  Eldon,  has  been  acted  upon  for  yeara  ;  ii  has  been  acted 
>on   in  the  view  of  the  legislature  :  the  legit^kture  has  not   thought   proper 
I  interpose ;  and   we   must,  therefore,  take   ihe   law    to   be   as    ihua  er- 
)unded. 

♦Mr.  Sugden^  Mr.  PhUlimore^  and  Mr.  Clinton,  in  support  of  the    [*184] 
quisilion  : — Where  the  jury  do  not  find  the  person  to  be  of  unsound 
lind,  the  inquisition  cannot  stand,  because  no  traverse  could  be  taken  upon  it. 

the  finding  here  had  merely  been,  "that  Mr.  Holmes'  memory  was  so 
uch  impaired  as  to  render  him  incompetent  to  the  management  of  his  aflTatrs," 
le  case  would  have  been  similar  to  Ex  parte  Cranmer,{b)  and  Ex  parte 
^amsley  ;(c)  and  it  would  have  been  impossible  for  the  supposed  lunatic,  if 
e  had  chosen  to  traverse,  to  have  taken  issue  on  any  point,  eicept  whether 
is  memory  was  impaired  in  the  degree  and  manner  mentioned  in  tlie  verdict, 
iut  here  there  is  a  distinct  finding,  that  Mr.  Holmes  ''  Is  of  unsound  mind  :" 
lat  distinguishes  the  present  case  from  the  authorities  which  have  been 
ited,  and  tenders  a  definite  and  proper  issue,  on  wliich  a  traverse  might 
e  taken. 

Tab  Lord  Chancellor  : — The  finding  here  is  consequential,  and  the  im- 
laired  memory  of  this  gentleman  is  the  foundation  of  it.  The  jury  states  one 
f  the  effects  or  conseqeuces  of  unsoundness  of  mind,  and  they  thence  draw 
be  conclusion  of  unsoundness.    Where  a  jury  state  their  premises  and  draw 


I 


i 


(fl)  8  Vm.  66,  67. 


<6)  13  VeMy,  44S. 


(e;3Alk.  16& 
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their  conclusion,  and  that  concloaion  does  not  neoetaarily  folloiw  frono  the  pre- 
mises which  they  state,  we  must  not  take  the  conclusion  as  a  finding  by  itself. 
Mr.  Sugden  continued.    If  the  jury  had  not  drawn  the  conclusion,  it  might 
have  been  improperjor  the  judge  to  ba?e  drawn  it ;  because  it  is  in  the  hands 
of  the  jury  that  the  constitution  of  the  country  has  placed  the  power  of  de- 
termining on  soundness  or  unsoundness  of  mind.    Though  the  con- 
[*185]    elusion  may  not  follow  necessarily  *from  the  premises,  it  is  unques- 
tionably a  conclusion  which  may  be  fairly  drawn :  the  jury,  ha? ing 
the  whole  evidence  before  them,  have  chosen  to  draw  it ;  and  the  court  will  act 
upon  the  conclusion  to  which  they  have  come. 

It  is  impossible  to  mistake  what  the  object  of  the  jury  was.    Tbey  wished 

i|{  to  find  that  he  was  of  unsound  mind,  bo  as  to  render  him  a  fit  object  for  the 

ifjflj  protection  of  this  court ;  at  the  same  time,  they  wished  to  negative  that  species 

\%  of  unsoundness  commonly  called  lunacy.    Their  anxiety  was  to  point  out  the 

]f  nature  and  origin  of  the  mental  unsoundness  under  which  this  gentleman  labors. 

Mr.  jBTofTi*,  in  reply. 

H|  The  Lord  Chancellor: — I  think  it  unsafo  that  this  veidici  should  stand. 

I  |i|  The  finding  here  is  very  similar  to  what  was  found  in  Cranmet^s  case.{a) 

]  1 1  There  the  verdict  was,  "  that  Henry  Cranmer  is  so  far  debilitated  in  his  mind 

i,  %  p|  as  to  be  incapable  of  the  general  management  of  his  afiairs.*'    What  did  Lord 

^  'f  ri  Erskine  say  on  that  occasion  !    "  How  can  I  tell,  what  is  so  far  debilitated  in 

!  >i  his  mind,  as  not  Uxbe  equal  to  the  general  management  of  his  afiairs  ?    Snp- 

^^1  pose  he  was  a  farmer,  and  his  understanding  was  so  fiir  debilitated  that  he 

[I  could  not  manage  bis  farm,  though  competent  to  common  purposes.''    What 

l^ij  [  I  are  the  afiairs  to  the  management  of  which  he  is  incompetent  ?    Those  affairs 

i  may  be  of  such  a  nature,  that  a  certain  degree  of  impairment  of  memory  may 

?|  render  him  incompetent  to  the  opanagement  of  them,  and  yet  he  may  not  be  of 

i|  unsound  mind. 

[*186]  *Here  the  jury,  having  merely  found  generally,  that,  partly  from 
paralysis  and  partly  from  dd  age,  this  gentleman's  memory  is  so  much 
impaired  as  to  render  him  incompetent  to  the  mansgement  of  bis  affairs,  go  on 
to  say,  '^  and  consequently  be  is  of  unsound  mind."  I  am  not  satisfied  that  the 
consequence  follows  necessarily  from  these  premises ;  and«  unless  I  were  satis- 
fied that  the  consequence  does  follow  necessarily,  I  cannot  allow  tlie  verdict  to 
stand. 
A  new  commission  must  is8ue.[I] 

December  13. — A  few  days  afterwards  a  petition  was  presented  in  the  name 
of  Mr.  Holmes,  stating  that  the  parties,  who  had  applied  for  the  commission  of 
lunacy,  had  caused  a  distringas  to  be  issued  out  of  the  exchequer,  by  which  he 
was  deprived  of  the  disposal  of  stock  standing  in  his  name ;  and  that  they  had 


h 


fiil  -^1 


(a)  12  Vea.  445. 

[1]  Vide  Ex  parte  AtkintM,  Jac  333,  4,  sod  note  of  Am.  ecL 
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1837.— In  re  Holines. 


10  given  notice  to  his  tenants  not  to  pay  the  rents  to  him  or  his  agents.  The 
ayer  was,  that  they  might  be  directed  to  withdraw  their  notices,  and  might 
restrained  from  intermeddling  with  his  property ;  and  that  such  order  as 
IS  just  might  he  made  with  respect  to  the  distringas, 
Mr.  Home  in  support  of  the  petiiion,  contended,  that,  until  Mr.  Holmes  was 
und  a  lunatic,  neither  the  court  nor  any  individual  had  a  right  to  interfere 
ith  him  in  the  disposition  of  his  property.  The  measures,  which  had  been 
lopted,  would  deprive  him  of  the  means  of  effectually  resisting  the  new  com*- 
ission. 

Mr.  Sugden,  contra  : — We  have  not  applied  for  the  aid  of  the  juris- 
ctioD  in  lunacy  to  protect  the  property  of  Mr.  Holmes,  though  *we  [*187] 
ive  an  unquestionable  right  lo  do  so ;  for,  the  moment  a  petition  is 
esented  in  lunacy,  the  great  seal  will  take  care  that  the  property  of  the  al« 
ged  lunatic  is  not  wasted  during  the  interval  which  may  elapse  before  the 
suit  of  the  inquisition  is  ascertained.  Circumstances  have  occurred  in  this 
ise  which  show  that,  unless  precaution  be  taken,  the  fortune  of  the  lunatic 
ill  suffer  greatly  by  the  proceedings  of  those  who  hare  possession  of  his 
Tson,  and  use  his  name  for  their  own  purposes.  The  court,  therefore,  will 
X  interfere  to  prevent  us  from  taking  the  best  precautions  we  can  ;  it  ought 
iher  to  assist  us.  We  have  no  wish  to  deprive  those,  who  resist  the  com* 
ission,  of  tlie  pecuniary  means  which  may  be  faiily  wanted  for  that  purpose. 
The  Lord  Chancbllor  :— *It  is  absolutely  necessary  that  the  friends  of  Mr. 
olmes  should  have  the  pecuniary  means  of  resisting  the  commission  ;  but, 
the  same  time,  his  fortune  must  be  preserved  from  all  improper  interfere 
ice.  It  is  the  duty  of  the  court  to  protect  his  property.  The  best  course 
ill  be  for  the  parties  to  make  some  arrangement,  by  which,  while  ample 
eans  for  conducting  the  inquiry  are  furnished,  the  property  will  remain  se* 
I  red. 

There  will  be  no  objection,  on  the  part  of  those  who  prosecute  the  commis- 
>n,  to  withdraw  the  notices  to  the  tenants ;  and  the  amount  of  the  rents  will 
obably  be  suflScient  for  the  purposes  of  Mr.  Holmes,  or  those  who  act  in 
s  name.  If  that  will  be  sufficient,  I  certainly  think  it  better  that  the  money 
the  funds  should  not  be  touched,  unless  it  is  wanted  for  some  particular 
irpose. 


On  the  inquisition  held  under  the  second  commission,  the  jury  found  that 
r.  Holmes  waji  of  unsound  mind.[l] 

1]  How  far  tho  jorisdiotkm  of  the  eourt  over  the  estate  of  a  lanatie  it  deternined  bj  bis  death , 
:  parU  Clarke,  Jac.  589. 
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1827.— -£j[  parte  Fklner  in  re  Daniell. 


[*188]  *£x  PARTB  Palmer  in  re  Damiell. 

1827;  NoTerobcr26. 

The  court  will  decide,  in  the  firet  instance,  on  alleged  impertinence  in  affidavits  awoni  in  bank* 
^  ruptcy,  whore  the  impertinence  is  of  snch  a  kind,  that  there  wonld  be  nothiog  gained,  in  point 

j  of  eonvenienee,  bj  directing  a  reference  to  the  master. 

An  affida? it,  ferifying  a  shorf-hand  writer's  notes  of  a  trial  at  nisi  pri«iB,  which  unrolved  the 
same  question  as  is  raised  on  a  petition  in  bankmptey,  is  wholly  impertinent. 

In  the  proceediDgs  on  a  petition  in  the  matter,  an  affidarit  had  been  made, 
setting  fcNTih  and  verifying  a  short-hand  writer's  note  of  a  trial  at  nisi  prius 
between  parties  who  were  not  the  same  as  the  parties  to  the  petition,  but 
I  which,  it  was  alleged,  involved  the  same  point,  as  was  raised  on  the  petition, 

and  depended  on  similar  circumstances.  A  petition  was  now  presented,  pray- 
ing that  the  affidavit  might  be  taken  off  the  file  as  impertinent. 

In  support  of  the  application  it  was  contended,  that  the  facts  mentioned  in 
the  affidavit  could  not  be  evidence  between  the  parties  to  the  petition,  and, 
therefore,  as  the  affidavit  was  wholly  immaterial,  the  court  would  at  once  order 
it  to  be  taken  off  the  file. 

It  was  objected  that  the  application  was  irregular,  for  the  proper  course 
was,  to  have  the  affidavit  referred  to  the  master  for  impertinence  ;  and  that 
reference  might  be  had  as  a  matter  of  course.  The  statements  contained 
in  the  affidavit  were  such  as  it  was  fitting  and  even  necessary  to  bring  under 
the  consideration  of  the  court,  and,  therefore,  they  could  not  be  impertinent. 

Sir  Charles   Wetherell,  in  reply,  denied  that  it  was  a  matter  of  course, 

either  in  bandkruptcy(a)  or  lunacy,  to  refer  petitions  and  affidavits 

[*189]    for  imperlinence.     In  Lord  *  Portsmouth's  case,  Lord  Eldon  stated, 

that  it  would  be  a  most  mischievous  thing,  if  a  petition,  addressed  to 

the  person  holding  the  great  seal,  which  it  is  the  duty  of  that  person  to  read, 

might,  as  a  matter  of  course,  be  referred  to  the  master  for  impertinence. 

The  Lord  Chancellor  : — As  the  impertinence  complained  of  here  depends 
on  a  simple  point,  the  court  can  judge  of  it  in  the  first  instance ;  and  there 
would  be  neither  use  nor  convenience  in  sending  it  to  the  master. 

The  affidavit  could  not  be  read  as  evidence  between  the  parties  to  the  peti- 
tion. The  matter  contained  in  it  can  be  used  only  as  precedent,  and  not  as 
evidence  ;  and  a  precedent  is  never  verified  by  affidavit.  I  shall  order  the 
affidavit  to  be  taken  off  the  file ;  and  the  parties,  who  filed  it,  must  pay  to  the 
petitioner  the  costs  of  it  and  of  the  application.[  1  ] 


Sir  Charles   Wetherell,  Mr.  Home,  Mr.  Sugden,  Mr.  TVeslove,  and  Mr. 
Montagu,  were  for  the  different  parties. 

(a)  Ex  parU  Simp9on,  15  Ves.  476. 

[1]  As  to  referring  affidavit  for  impertinence,  vide  In  the  Matter  of  Bmrtou,  I  Russ.  S80.     £«/- 
ling  ▼.  Ho9hin9,  3  Ross.  319.    6redey*s  Et.  in  Eq.  415. 
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1827.— Hughes  t.  Biddolph. 


^HUGHBS    V.   BlDDULPH.  [•190] 

L837;  Decembers. 

K  defendant  will  not  be  ordeted  to  prodace  papen  eontaininf  eonfidentia!  commiinieationt  between 
him  and  hie  eolieitor,  or  between  hie  country  eolieitor  and  town  eolieitor,  made  in  the  relation  of 
lolicitor  and  client  daring  the  progrees  of  the  enit,  or  with  reference  to  it,  prcfioui  to  its  com. 
mencement. 

Thb  defendant  had  admitted  in  her  answer,  that  she  had  in  her  possession 
rarious  papers  and  letters  relating  to  the  matters  of  the  suit,  but  submitted, 
i¥ithout  assigning  any  specific  reason,  that  she  was  not  bound  to  produce  them. 
i  list  of  them  was  set  forth  in  the  schedule.  The  Vice-Chancellor  had  made 
,he  usual  order  for  their  production. 

An  affidavit  was  subsequently  made,  that  many  of  the  papers  and  letters 
M^ere  communications  which  had  passed  between  her  and  her  country  solicitor, 
)/lr.  Douglas,  or  her  town  solicitor,  Mr.  Williams,  or  between  Mr.  Douglas 
ind  Mr.  Williams  ;  and  upon  that  affidavit  a  motion  was  made  to  discharge  so 
nuch  of  the  order  of  the  Vice-Chancellor  as  compelled  the  production  of  those 
communications.  Douglas  and  Williams  were  not  only  her  solicitors,  but 
icted  as  her  agents  generally  in  the  management  of  her  affairs. 

Mr.  Temple  and  Mr.  Pemberton,  for  the  motion  : — Confidential  communica- 
iions  between  a  client  and  her  solicitor  ought  to  be  protected.  "  It  is  much  to 
;he  credit  of  the  defendant,'*  says  Lord  Alvanley(a)  '*  to  have  stated  all  this 
evidence  from  his  confidential  letters ;  otherwise .  I  do  not  know  how  the 
plaintiff  could  have  compelled  him  to  produce  them."  Cromack  v. 
*Heathcote,lb)  Gardiner  v.  Af(won,(c)  Wright  v.  Mayer,{d)  Atkyns  [*191] 
1.  Wrighty(e)  Evans  v.  Richard.{g) 

Mr.  Sugden  and  Mr.  Jacobs  contra  : — It  has  been  determined  in  the  house 
)f  lords,  that  a  party  is  bound  to  produce  even  a  case  which  has  been  laid  before 
counsel  for  their  opinion.  If  such  a  document  as  that  must  be  produced,  why 
should  communications  between  the  defendant  and  her  solicitor  be  protected? 
Douglas  and  Williams  are  her  agents^  as  well  as  her  solicitors ;  and  they 
^ere  her  agents  in  the  very  matters  which  are  the  subject  of  the  suit.  If  she 
pvished  to  raise  a  question  as  to  the  production  of  any  of  the  papers,  she  ought 
o  have  distinguished  those  in  her  schedule  :  not  even  in  her  affidavit  has  she 
mabled  the  court  to  say,  what  the  specific  documents  are,  which  she  claims  to 
lave  excepted  from  the  order. 

The  Lord  Chancellor  .stated  his  opinion  to  be,  that  confidential  communi- 
cations between  the  defendant  and  her  solicitors,  or  between  the  country  solici- 
tor and  the  town  solicitor,  made  in  their  relation  of  client  and  solicitors,  either 
luring  the  cause  or  with  reference  to  it,  though  previous  to  its  commencement, 
night  to  be  protected  ;[1  ]  but  that  all  the  other  papers  ought  to  be  produced. 

(a)  3  Ves.  179.  {b)  9  Brod.  &  Bing.  4.  (c)  4  Bro.  C.  C.  479. 

(d)  6  V«t.  280.  (e)  14  Vee.  211.  (^)  1  Swantt.  8. 

[1]  Aco.  OttrUmd  v.  Seoitt  3  Sim.  396 ;  and  cec  the  next  caee ;  alio,  Storey  t.  Lord  Leunoxt  I 
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The  order  made  was  as  follows  : — **  His  Lordship  doth  ordei  that  the  defen* 
dant,  Charlotte  Myddleton  Biddulph,  do,  within  a  week  after  service 
[*192]  of  the  order,  leave  in  the  bands  of  her  clerk  in  *court  in  this  caase  the 
several  letters,  and  copies  of  letters,  and  also  the  notes,  documents, 
and  writings,  mentioned  and  set  forth  in  the  schedule  to  the  two  several  an« 
swers  of  the  said  defendant  filed  in  this  cause,  and  by  her  said  several  answers 
admitted  to  be  in  her  possession  and  power,  excepting  the  deeds  therein  meo« 
tioned,  and  excepting  such  of  the  said  letters,  copies  of  letters,  notes,  docu- 
ments, and  writings,  as  the  defendants  shall  declare  upon  her  oath  to  have 
passed  between  her  and  Robert  Archibald  Douglas  and  John  Copner  Williams^ 
merely  in  the  relation  of  solicitor  and  client,  and  to  have  passed  in  the  progress 
of  this  cause,  and  with  reference  to  this  cause,  previously  to  its  being  institu- 
ted ;  and  excepting  also  such  of  the  said  letters,  copies  of  letters,  notes,  docu- 
ments, and  writings,  as  either  the  said  defendant,  or  the  said  R.  A.  Douglas, 
shall  declare  upon  her  or  his  oath  to  have  passed  between  them,  the  said  R. 
A.  Douglas  and  J.  C.  Williams,  merely  in  the  relation  of  country  solicitor  and 
town  solicitor,  and  to  have  passed  in  tie  progress  of  this  cause,  or  with  refer- 
ence to  this  cause  previously  to  its  being  instituted,  such  letters,  copies  of 
letters,  notes,  documents,  and  writings,  to  be  particularized  and  verified  in  such 
affidavits  :  and  it  is  ordered  that  the  said  defendant  be  at  liberty  to  seal  up 
any  part  of  those  letters,[lj  which  she  upon  her  oath  shall  declare  do  not  re- 
late to  any  of  the  matters  in  question  in  this  cause,''  &c. 


[*193]  •Vent  w.  Pacey. 

1830;  June  11. 

A  pltinliff  is  Dot  entitled  to  the  prodnction  of  a  letter,  admitted  by  the  defendant  to  be  in  his  pos. 
■eeeion,  but  which,  the  defendant  statea,  was  written  bj  him  to  his  tolicitor,  and  directtd  the 
solicitor  to  take  the  opinion  of  counsel  upon  the  qaestion  in  difpute  between  the  parties. 

The  bill  was  filed  for  the  specific  performance  of  an  agreement  alleged  to 
be  contained  in  a  correspondence  between  the  parties. 

The  defendant  by  his  answer  admitted,  that  he  had  in  his  possession  divers 
papers  relating  to  the  matters  in  question,  among  which  were  several  letters 


Myl.  Sl  Cr.  535.  6.  C.  1  Keen,  441.  Oreenough  ▼.  OmHU,  I  Myl.  &  K.  98.  S  C.  Coop.  Scl. 
CsF.  96.  Bolton  t.  Th$  Corporation  of  Liverpool,  I  Myl.  &.  K.  88.  S.  C.  3  Sim.  467.  Bunburf 
▼.  Bunbvr^,  3  Beav.  173.  Oreenlaw  ▼.  King,  1  BeaT.  137.  Tk«  Mayor,  ja.  of  Dmrtmmah  ▼. 
Holdworth,  10  Sim.  476.  The  defendant  bv  bis  anawer  admitted  that  he  had  in  his  possession 
certain  documents  relating  to  the  matters  in  question,  but  stated  that  scTeral  of  them  were  privi- 
leged, the  plaintiff  having  moved  for  the  production  of  all  the  documents,  the  court  admitted  an 
affidsvit  to  be  read  on  the  part  of  the  defendant  specifying  which  of  them  were  privileged.  Faroono 
T.  RoberUont  3  Keen,  605. 

[1]  As  to  the  right  of  the  party  producing  books,  &o.  to  seal  up  part,  see  Dia*  v.  Jfer 2e,  3  Paige, 
494.     lHoff.rraet.5d8. 
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written  by  him  to  his  solicitor,  Mr.  Jebb.  One  of  these  letters,  he  stated,  was 
written  in  confidence  to  Mr.  Jebb  as  his  solicitor,  and  directed  hioi  to  take  the 
opinion  of  counsel  upon  the  question  in  dispute  between  the  parties  ;  and  he  in- 
sisted that  he  was  not  bound  to  produce  it. 

1829;  December  22.---*On  the  coming  in  of  the  answer,  the  plaintiff  mo?ed 
for  the  production  of  all  the  papers  which  the  defendant  admitted  to  be  in  his 
possession  ;  and  the  Vice-Chancellor  ordered  all  of  them  to  be  produced,  ex- 
cept the  letter  stated  to  have  been  wiitten  in  confidence  to  Mr.  Jebb,  and  an 
opinion  of  counsel. 

1830;  June  11. — The  plaintiff  now  moved  before  the  Lord  Chancellor  for 
the  production  of  that  particular  letter. 

Mr.  Spurrier,  in  support  of  the  motion,  contended,  that,  upon  principle,  it 
was  impossible  to  distinguish  the  production  of  the  instructions  given  by  a 
client  to  a  solicitor  to  lay  a  case  before  counsel  from  the  production  of  the  case 
itself,  which  the  court  was  in  the  constant  habit  of  ordering,  and  had 
ordered  in  this  *very  suit.  At  common  law  the  rule  was,  that  no  com-  [*194] 
munication  between  a  client  and  his  attorney  was  considered  confiden- 
tial and  privileged,  unless  it  were  made  ''  for  the  purpose  of  bringing  an  action 
or  suit,  or  related  to  a  cause  or  suit  existing  at  the  time  ;"  and  in  the  late  case 
of  Williams  v.  Mundie,{a)  that  rule  was  adopted  and  approved  by  Lord  Ten- 
terden.  Mr.  Spurrier  referred  also  to  the  order  made  in  Hughes  v.  Biddulph^ 
as  recognizing  the  same  rule  in  equity. 

Mr.  Barber  appeared  to  oppose  the  motion.(6) 

The  Lord  Chancellor  considered,  that,  as  the  letter  appeared  to  have 
been  written  after  a  dispute  had  arisen  between  the  parties,  with  a  view  to 
taking  the  opinion  of  counsel  upon  the  matter  in  question,  and  which  matter 
afterwards  became  the  subject  of  the  suit,  the  production  of  it  could  not  be 
Bnforced ,  and  his  Lordship  refused  the  motion.[l] 


(a)  1  Rjftn  &  Moody,  34.    (A)  'Hie  uf  ament  aod  jadgmeot  are  f  iren  ex  relatione  Mr.  Spurrier 

[t]  A  party  will  not  be  compelled  to  produce  cues  prepared  for  the  opinion  of  eounsel  either  be* 
fora  or  after  the  institotion  of  a  salt.  BolUn  t.  Corporation  of  Liverpool,  1  Myl.  &  K.  88.  S.  C. 
3  Sim.  467.  Niae  v.  The  Northern  and  Eaetem  Railway  Company,  2  Keen,  76.  Bttnimry  ▼. 
Bunhury,  2  BeaT.  173.  And  see  the  previous  case,  and  cases  there  cited  by  tiie  editor.  It  will 
bo  seen  by  reference  to  Lord  Langdale's  decisions,  in  the  eases  cited  from  Keen  atid  BeaTan,  that 
he  was  disposed  to  enlar/^e,  rather  than  restrict  the  rif^ht  of  demanding  the  prodoction  of  papers. 
Bee  particularly,  Storey  r.  Lord  Lennox,  1  Keen,  349,  et  seq.  **  The  court  will  not  order  letters 
written  by  a  client  to  bis  solicitor,  or  by  the  country  solicitor  to  his  town  agent,  relating  to  the 
lubject  of  a  suit,  to  be  produced.  But  the  letters  in  this  case  did  not  pass  between  the  client  and 
bis  solicitor,  or  between  the  solicitor  and  his  agent ;  but  were  written  by  the  defendant's  solicitor, 
to  a  witness  who  was  examined  for  the  defendant  at  the  trial  of  the  actbn.  I  cannot  infer  that 
Ihey  contained  confidential  eommunicatioos  merely  because  they  were  written,  by  the  solicitor  to 
A.  B.  The  case  would  ha? e  been  difierent,  if  either  the  answer  or  the  schedule  had  stated  that 
the  letters  conUined  confidential  communications.  But  1  do  not  think  that  what  is  stated  respect- 
ing them  in  the  body  of  the  answer  or  in  the  schedule,  sufficiently  gives  them  the  character  of  a 
confidential  nature :  the  plaintiff  therefore  is  entitled  to  hare  tbam  produced.*  Shad  well,  V.  C. 
Mayor  ^e,  of  Dartmouth  t.  HoldowortK  lU  Sim.  476. 
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1827.— Dimes  ▼.  Scott. 


[♦195]  *DiME8  V.  Scott. 

1827 ;  December  7.    1828 ;  April  15. 

A  testator  give  the  residue  of  his  pemn&l  estate  to  tmstoes,  direetinf  them  to  concert  it  into 
money,  and  inTOSt  the  proceeds  in  goTemment  or  real  soeorities,  of  whieh  tbej  were  to  stand 
possessed,  upon  tnist  for  A.  dorinf  her  life,  and,  alter  her  death,  for  B.  The  trustees  permitted 
a  sliare,  which  the  testator  had  in  an  Indian  loin,  bearinsr  interest  at  lOZ.  per  cent.,  to  remain 
for  several  jears  on  that  seearity,  during  which  time  they  paid  to  A.  the  interest  at  102.  per  cent, 
which  it  yielded  annually;  and,  the  loan  being  afterwards  paid  o^  thsy  inTCsted  the  money  in 
the  three  per  cents,  at  a  time  when  the  funds  were  so  low,  that  the  amoont  of  stock  purchased 
was  considerably  greater,  than  if  the  conversion  had  taken  place  at  the  end  of  a  year  from  the 
testator's  death :  Held, 

That  the  tenant  for  life  was  not  entitled  to  the  actual  interest,  which  the  money  yielded,  while  it 
remained  on  the  Indian  security,  bnt  only  to  the  dividends  of  so  mueh  three  per  cent,  stock  an 
would  have  been  purchased  with  it  at  the  end  of  a  year  from  the  testator's  death  ; 

That  the  trustees  ought  to  be  charged  with  the  whole  of  the  stock  actually  purchased,  and  all  the 
sums  actually  received  in  respect  of  the  Indian  rate  of  interest ;  and  that  they  onght  to  be  allowed 
in  their  diacharge,  as  payments  to  the  tenant  fur  life,  not  the  sums  which  they  had  in  fact  paid 
her,  but  only  a  sum  equal  to  what  she  would  have  received  for  dividends,  if  the  money  had 
been  transferred  from  the  Indian  security  and  invested  in  tbe  throe  per  cent,  stock  at  the  end 
of  a  year  from  the  testator's  death. 

Captain  Pierot,  by  his  will,  dated  the  24lh  of  September,  1801,  be- 
qneaUied  all  his  ready  money,  securities  for  money,  and  all  other  bis  per- 
sonal estate  and  effects  not  thereinbefore  specifically  disposed  of,  unto 
John  Atkins  and  John  Corderoy,  upon  trust  to  convert  the  same  into 
money,  and  thereout  to  pay  his  debts  and  funeral  and  testamentary  ex- 
penses, and  to  stand  possessed  of,  and  interested  in,  the  residue  of  the 
money  to  arise  and  be  produced  by  his  estate  and  effects,  in  trust,  to  place 
out  or  invest  the  same  in  or  upon  goyernmeut  or  real  securities,  as  to  his 
trustees  should  seem  meet,  and  to  stand  possessed  of  and  interested  in  the 
money  so  to  be  invested  or  placed  out  at  interest,  upon  trust,  after  paying  cer- 
tain annuities,  to  pay  the  interest,  dividends,  and  annual  produce  to  his  wife 
Mary  during  her  life ;  and,  after  her  decease,  to  stand  possessed  of  the  princi- 
pal, in  the  events  which  happened,  in  trust  for  Elizabeth  Winters- 
[^196]  gill,  her  executors,  administrators,  and  ^assigns ;  and  he  appointed 
Atkins,  Corderoy,  and  his  wife  Mary,  executors  of  his  will. 
The  testator  died  on  the  30lh  of  January,  1802;  and,  shortly  afterwards, 
his  widow  and  Corderoy  proved  the  will. 

Part  of  Captain  Pieicy's  property,  at  the  time  of  his  death,  consisted  of  a 
sum  of  2000/.,  which,  when  in  Calcutta,  in  1799,  he  had  invested  in  a  fund 
of  the  East  India  Company,  called  the  decennial  loan.  That  loan  was  irre- 
deemable for  ten  years  from  the  1st  of  January,  1800  :  it  bore  interest  at  the 
rate  of  102.  per  cent.,  payable  annually,  either  in  cash  at  Calcutta  or  by  bills 
drawn  upon  the  directors  in  London,  and  payable  fifteen  months  after  date. 
The  principal  was  to  be  repaid  at  the  end  of  ten  years  ;  a  power,  however, 
being  reserved  to  the  company  of  postponing  the  payment  for  one  or  two  years 
longer,  upon  paying,  during  such    additional  period,  interest  at  either  10/. 
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per  cenu  or  5/.  per  cent.,  according  as  the  payment  was  to  be  made  in  India 
or  in  London.     The  shares  in  the  loan  were  transferable. 

Captain  Piercy,  before  he  left  India,  directed  the  interest  on  his  portion  of 
the  loan  to  be  paid  to  him  in  London. 

The  2000/.  invested  in  this  loan,  remained  upon  that  security  till  ]818 
when  the  principal  was  paid  off  and  laid  out  in  the  purchase  of  3/.  per  cent, 
stock.  Corderoy,  as  executor  and  trustee,  had,  during  all  this  time,  recei?ed 
the  interest,  and  paid  it  over  to  the  widow,  who  had  intermarried  with  a  Mr. 
Scott. 

In  June,  1820,  Elizabeth  Wintersgill,  and  her  husband,  filed  their 
bill  against  the  executors  of  Corderoy  *and  the  widow  of  the  testator  [*197] 
for  an  account  of  his  assets.  The  bill  charged,  that  the  tesutor's 
interest  in  the  decennial  loan  ought,  as  being  a  beneficial  property  to  have 
been  sold,  or  otherwise  the  interest  ought  to  have  been  invested  as  principal 
money  for  the  benefit  of  the  testator's  estate ;  and  that  Mary  Scott  and  Richard 
Scott,  or  the  personal  representatives  of  Corderoy,  ought  to  be  charged  with 
the  interest  received  by  Corderoy  and  Mary  Scott  in  respect  of  the  said  loan.'* 

At  the  hearing,  the  common  accounts  were  directed.  The  master  in  his 
report  allowed  to  the  executors  of  Corderoy  the  payments  of  the  interest  on 
the  decennial  loan,  which  Corderoy  had  made  to  Mrs.  Scott,  the  tenant  for 
life  of  the  residue. 

The  plaintifi*8  excepted  to  this  part  of  the  report,  on  the  ground  that  '  Mary 
Scott,  being  only  tenant  for  life  of  the  residue,  was  not  entitled  to  be  paid  the 
interest  upon  the  subscription  of  2000/.  to  the  decennial  loan,  to  the  prejudice 
of  the  plaintiff,  who  was  the  person  entitled  to  the  residue  immediately  after 
the  death  of  Mary  Scott ;  but  that  the  interest  upon  the  said  subscription 
ought,  as  it  became  due  and  was  received  by  Corderoy,  to  have  been  consi- 
dered and  treated  by  him  as  part  of  the  general  residue  of  the  testator's  per- 
sonal estate,  and,  as  such,  laid  out  and  invested,  as  directed  by  the  testator's 
will,  during  the  life  of  Mary  Scott,  and  the  interest  thereof,  when  so  laid  out 
and  invested,  paid  to  her  during  her  life." 

1824  ;  August, — Mr.  Barber,  in  support  of  the  exceptions  : — The  decisions 
pronounced,  and  doctrines  laid  down  by  Loid  Eldon,  in  Gibson  v.  Bott,{a) 
Howe  V.  Earl  of  Dartmouth,{b)  and  Feams  v.  Young^{c)  establish 
the  *rule,  that,  where  a  general  residue  of  personal  property  is  given  [*198] 
to  one  person  for  life,  with  remainder  over  to  others,  that  residue  is  to 
be  considered  as  converted  into  three  per  cent,  stock  as  soon  as  it  could  have 
been  so  converted,  and  the  tenant  for  life  is  to  take,  not  the  actual  profit  which  it 
has  yielded  in  its  unconverted  state,  but  the  dividends  which  would  have  arisen 
from  it,  if  the  conversion  had  taken  place.  The  court,  the  first  moment  its 
observation  was  drawn  to  the  fact,  would  not  have  permitted  property  to  be 
laid  out  or  to  remain  upon  such  a  security  as  the  decennial  loan,  where  the 


(«)  7  Vet.  I 
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testator  had  directed  the  residue  to  be  iDvested  on  gOTemment  secorities ; 
"  but  it  would  imaiediaiely  have  ordered  it  to  be  converted  into  that  which  the 
court  deems,  for  the  execution  of  trustSi  a  government  security  ;  and  what  the 
court  will  decree,  it  expects  from  trustees  and  ezecutors.''(a)  In  Feams 
▼.  Youngt  part  of  the  residue  had,  under  the  articles  of  partnership  into  which 
the  testator  had  entered,  been  continued  to  be  employed,  for  some  time  after 
his  death,  as  capital  in  the  trade  in  which  he  had  been  concerned  ;  and  during 
that  period  it  had  yielded  a  profit  considerably  greater  than  the  common  rate 
of  interest.  The  tenant  for  life  claimed  the  profit  as  part  of  her  income ;  but 
the  Lord  Chancellor  held,  that  she  was  entitled  only  to  interest  at  a  given  rate, 
and  not  to  the  profits  actually  made.  The  present  case  is  similar  in  its  cir- 
cumstances, and  comes  clearly  within  the  principle  on  which  that  case  was 
decided.  For  the  purpose  of  ascertaining  the  rights  of  the  tenant  for  life,  the 
decennial  stock  must  be  considered  as  converted  into  three  per  cent,  stock  at 
or  shortly  after  the  death  of  the  testator ;  and  the  tenant  for  life  can  take  only 
the  dividends,  which  such  three  per  cent,  stock  would  have  yielded.  The  ex- 
traordinary profit  beyond  that  amount,  which  was  actually  produced 
[*199]  by  the  investment  in  the  decennial  *loan,  is  analogous  to  the  profits  of 
the  trade  in  Feams  v.  Youngs  and  must  be  dealt  with  in  the  same 
way.  It  was  a  transient  and  perishable  advantage,  of  which  only  so  much 
goes  to  the  tenant  for  life  as  the  money  would  have  produced,  if  it  had  been 
laid  out  according  to  the  direction  of  the  testator  ;  the  other  part  must  be  added 
to  the  general  residue. 

Mr.  Femberion,  contra : — ^The  executor,  finding  a  portion  of  the  testator  s 
property  laid  out  in  a  profitable  investment,  suflered  it  to  remain,  and  paid  to 
the  tenant  for  life  the  interest  actually  produced.  The  legatee  in  remainder 
might  have  called  for  the  conversion  of  the  fund  ;  but,  she  not  having  done 
so,  and  the  fund  having  actually  yielded  a  certain  yearly  interest,  the  tenant 
for  life  was  entitled  to  have  that  interest  paid  to  her.  The  present  case  has 
no  resemblance  to  any  of  the  authorities  which  have  been  cited ;  leaseholds 
and  long  annuities  are  a  perishing  fund ;  they  are  yearly  diminishing  in  value ; 
every  annual  payment  consisU  partly  of  what  is  truly  a  payment  of  in- 
terest and  partly  also  of  what  is  a  repayment  of  capital.  Here  the  principal 
was  not  sustaining  any  diminution. 

Even  if  it  had  been  the  duty  of  the  executors  to  have  sold  the  decennial 
stock,  and  invested  the  money  in  the  three  per  cents.,  it  does  not  follow  that  the 
executors  should  be  made  answerable  for  not  doing  so.  There  is  no  case  in 
which  executors  have  been  hald  answerable  for  not  making  that  conversion, 
which  the  court,  if  the  administration  of  the  assets  had  been  thrown  on  it, 
would  have  directed  to  be  made.  '« I  will  not  state,"  says  Lord 
[*220]  Eldoo,(a)  **  what  the  court  would  do,  when  executors  *had  not  made 
these  conversions.    That  depends  upon  many  circumstances." 

{#)7Vei.  150.  C^)7Vekl50. 
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August  19; —  LoRB  Gifford,  Master  of  the  Rolls  :  —  One  princi- 
phs  of  the  court  is,  that,  where  a  testator  gives  a  residue  to  a  person  for  life, 
with  remainders  over,  property  comprised  in  that  residue,  being  of  a  perish*' 
able  nature,  so  that  the  corpus  is  becoming  of  less  value  from  year  to  year, 
must  be  convened.  Another  principle  is,  that,  if  the  residue  comprises  pro* 
periy  of  a  reversionary  nature,  that  too  must  be  converted.  The  one  rule 
protects  the  remainder  man;  the  other  protects  the  tenant  forlife.[l]  But 
this  is  the  first  case,  where  the  corpus,  remaining  imperishable,  has  produ* 
eed,  for  a  limited  lime,  a  larger  interest  than  it  would  have  yielded,  had  it 
been  laid  out  in  England.  Here  the  principal  was  secure ;  but  it  was  lent 
out  in  a  foreign  country  at  a  higher  rate  of  interest  than  could  have  been  ob* 
tained  at  home.  The  question  is,  should  the  excess  of  interest  thus  obtain^ 
ed  be  applied  to  increase  the  corpus  of  the  fund  ? 

By  the  terms  of  the  decennial  loan  the  securities  are  transferable,  so  thai 
it  was  competent  to  the  executors  at  any  time  to  have  converted  it  into  oKmey. 
At  first  I  was  struck  with  the  difficulty  and  harshness  of  compelling  execo- 
tors,  who  find  property  of  their  testator  lent  out  at  a  higher  rate  of  interest  than 
cottid  be  gotten  here,  to  invest  it  in  the  three  per  cents.  But,  on  looking  at  the 
cases  of  Fearns  v.  Young  and  Howe  v.  Lord  Dartmouth,  and  the  strong  language 
Qsed  by  the  Lord  Chancellor  in  deciding  them,  I  think  myself  bound,  though 
the  present  case  is  a  very  hard  one,  to  apply  to  it  the  rule  which  he  has  laid 
down.  I  must  say,  that  these  payments  to  the  tenant  for  life  were  an  im* 
proper  application  of  the  trust  moneys. 

Mt  was  argued,  that,  whatever  might  have  been  the  rule,  if  the    [*201] 
legatee  in  remainder  had  applied  immediately,  what  the  executors  had 
done  could  not  be  considered  as  a  breach  of  trust,  which  ought  to  affect  them 


il- 


{!]  **  I  tkke  tiiui.to  be  tb«  rule  of  tfa«  court,  that  when  a  teitator  has  given  an  e8late»  or  ths 
i(Midue  of  an  estate  to  persons  in  succession,  as  \o  one  for  life,  with  remainder  to  another  person ; 
the  court  presuming  that  the  testator  intended  the  remainder  man  should  have  something,  will 
BO  deal  with  the  property,  if  it  be  a  property  that  is  wearing  out  and  may  terminate  during  the' 
life  estate,  as  to  t>eeure  the  accomplishment  of  that  intention,  and  give  the  remainder  man  some* 
thing ;  for  that  purpose  it  will  convert  the  perishable  into  a  permanent  property,  and  give  the  in* 
eome  which  arises  from  it  to  the  persons  entitled  for  life,  in  succession,  and  preserve  the  capital 
for  the  person  entitled  in  remainder.  That  is  the  role ;  and  the  court  only  acts  upon  the  general 
intention  of  the  testator,  that  something  should  be  gtven  to  the  person  who  is  the  donee  in  re. 
mainder ;  but  if,  upon  the  construction  of  the  will  it  appears  the  testator  had  another  intention,. 
tint  is  to  say,  an  intention  to  give  to  one  or  more  persons  who  are  to  take  for  lives,  or  during  a 
pQccession  of  lives,  the  enjoyment  of  the  property  in  the  state  he  left  it  at  the  time  of  his  death, 
then  the  court  will  carry  Ihat  intention  into  effect ;  and  every  one  of  the  cases  which  have  been 
cited,  and  every  case  which  can  arise,  wilt  turn  upon  this  question  of  construction,  whether  yon 
can  find  npon  the  face  of  the  will,  an  intention  that  the  legatee  for  life  shall  enjoy  the  property  io 
tbe  way  in  whieh  it  atood  at  Uie  testatoi's  death,  even  to  the  extent  of  defeating  the  testator's  ia.* 
teation  to  bequeath  something  tx>  the  remainder  roan.  I  believe  that  in  all  the  cases  which  hare 
been  cited  in  opposition  to  the  conversion,  there  have  been  words,  clearly  indicating,  from  tiie 
testatoi's  description  of  the  property,  or  some  other  circumstance,  that  the  testator  intended  the 
denee  to  enjoy  it  for  life,  in  the  same  way  ae  it  stood  at  his  death.**  Lord  Langdale,  Master  «f 
tiM  Rolls.    LUhfiM  V  Jiaiiref ,  S  Boar,  486.    And  see  Cfoodenough  t.  Tremamondo,  id.  513. 
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al  ihis  distance  of  time.  But  the  language  of  this  will  is  imperative.  The 
executors  are  expressly  directed  to  convert  the  personal  estate  into  money, 
which  they  are  to  invest  in  government  or  real  securities.  It  is  not  kft  to 
their  discretion  how  they  are  to  act*  There  is  a  positive  injunction  given  to 
them  to  realize  the  property.  It  was  the  duty  of  the  executors  to  have  sold 
this  debt  due  from  the  East  India  Company,  and  to  have  invested  the  money 
in  the  three  per  cents ;  then  the  tenant  for  life  would  have  received  only  the  divi- 
dends which  the  stock  so  purchased  would  have  produced  ;  and  I  must,  there- 
fore, disallow  (though  reluctantly)  these  payments  to  her,  so  far  as  they  ex- 
ceeded the  dividends  on  that  amount  of  three  per  cent,  stock. 


The  order  made  was  as  follows  : — **  His  Lordship  held  the  plaintifif's  said 
exception  to  be  good  and  sufficient,  and  doth  therefore  order  the  same  to  stand 
and  be  allowed  :  and  his  Lordship  doth  order  that  the  said  master  do  review 
his  said  report,  as  to  the  said  decennial  loan.  And  his  Lordship  doth  declare, 
that  the  testator  John  Wintersgill  Piercy*s  subscription  of  2000Z.  to  the  de- 
cennial loan,  raised  at  Calcutta,  ought  to  have  been  sold  upon  the  decease  of 
the  testator :  and  it  is  ordered  that  it  be  referred  to  the  said  master  to  inquire 
what  sum  the  said  2000/.,  subscribed  by  the  testator  to  the  decennial  loan, 
would  have  sold  for,  one  year  after  the  testator's  death,  and  what  sum  of  bank 
3^.  per  cent,  annuities  the  money,  which  the  said  master  shall  find  the  said 

2000/.  subscribed  to  the  said  decennial  loan  would  have  sold  for,  would 
[*202]    have  purchased,  *if  the  same  had  been  sold  by  John  Corderoy,  the 

executor  of  the  said  testator,  one  year  after  the  said  testator's  death  : 
and  it  is  ordered  that  the  said  master  do  inquire,  how  much  would  have  arisen 
from  dividends  of  such  bank  3/.  per  cent,  annuities,  in  case  the  same  had  been 
purchased  as  aforesaid,  to  the  time  the  said  testator's  subscription  to  the  said 
decennial  loan  was  paid  off :  and  his  Lordship  doth  declare,  that  the  defend- 
ants, Thomas  James,  John  Stanbaok,  and  William  Green,  the  executors  of 
John  Corderoy,  the  executor  of  the  testator,  are  entitled  to  be  allowed  such 
sum  as  the  master  shall  find  would  have  arisen  from  dividends  of  the  said 
bank  3/.  per  cent,  annuities,  as  payments  on  account." 

In  fact,  the  2000/.,  when  paid  off  by  the  East  India  Company  in  1813,  had 
been  invested  in  the  purchase  of  3375/.  10^.  6d.  three  per  cent,  stock,  which  ex- 
ceeded by  826/.  Ms.  Id.  the  sum  which  would  have  been  produced,  if  the  con- 
version had  been  made  at  the  end  of  a  year  from  the  testator's  death.  The 
defendants,  therefore,  insisted  before  the  master,  that,  inasmuch  as  the  order 
of  the  Master  of  the  Rolls  had  declared  that  the  subscription  to  the  decennial 
loan  ought  to  have  been  sold  one  year  after  the  decease  of  the  testator,  they 
ought  to  be  charged,  in  their  account  of  the  moneys  come  to  the  hands  of 
Corderoy,  only  with  the  stock,  and  the  dividends  on  the  stock,  which  would 
have  been  produced,  if  the  conversion  had  been  then  made.  The  master  was 
of  opinion,  that,  under  the  terms  of  the  order  of  the  19th  of  August,  it  was 
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Dot  open  to  him  to  Tary  the  sums  with  which  he  had  charged  them  in  his  for- 
mer  report ;  and  he  certified,  that  the  testator's  subscription  in  the  decennial 
loan,  if  it  had  been  sold  on  the  Slst  of  January,  1803,  and  the  pro- 
ceeds had  been  invested  in  *the  3/.  per  cents.,  would  have  produced  [*20d] 
2548/.  139.  56?.  s^tock,  which,  down  to  April,  1813,  (when  the  subscrip- 
tion was  actuaTly  jiold  and  the  money  invested,)  would  have  yielded  dividends 
amounting  in  all  to  764/.  11^.  Sd.  The  master,  therefore,  allowed  to  the  exe- 
cutors of  Corderoy  this  sum  of  764/.  ll^.  8(/.,  and  deducted,  from  what  he 
had  before  allowed  them,  1800/.,  which  was  the  amount  of  the  interest  on  the 
decennial  loan,  which  had  become  due  after  the  death  of  the  testator,  and  been 
paid  to  the  widow. 

The  representatives  of  Corderoy  then  presented  a  petition  of  appeal  from 
the  order  of  the  19th  of  August,  1824,  praying  a  declaration,  that,  in  taking 
the  accounts  of  the  assets  of  the  testator,  they  ought  to  be  charged  with  such 
turns  only,  in  respect  of  the  subscription  to  the  decennial  loan,  as  it  would 
have  sold  for  at  the  end  of  a  year  from  the  testator's  death,  and  as  would 
have  accrued  for  dividends  on  the  amount  of  3/.  per  cent,  stock,  which  the 
money,  arising  from  the  sale,  if  immediately  invested,  would  have  produced. 

1827;  December  7. — Mr.  Sugden  and  Mr.  Pemberton^  for  the  appellant  : — 
The  plaintiffs  may  either  adopt  what  the  executors  have  done,  or  may  repudiate  it; 
they  may  either  take  the  result  of  the  actual  conversion  of  the  stock,  or  insist  on 
treating  the  fund  as  converted  at  the  end  of  a  year  from  the  testator's  death.  But 
they  cannot  adoptthe  transaction  in  one  part  and  for  one  purpose,  and  reject  it  in 
another  part  and  for  another  purpose :  the  adoption  or  rejection  must  be  of  the  en- 
tire transaction.  If  the  plaintiffs  adopt  the  actual  conversion,  what  claim  can  they 
have  against  the  executors?  If,  on  the  other  hand,  they  reject  it,  and  choose 
to  treat  the  property  as  converted  in  January,  1803,  the  executors  are 
entitled  to  *have  whatever  benefit  resulted  from  their  actual  conduct  [*204] 
applied  in  satisfaction  of  the  liability  thus  thrown  upon  them.  Had 
the  conversion  been  made  in  January,  1803,  the  plaintiff  would  have  had 
2548/.  of  3/.  per  cent,  stock  ;  the  executors,  by  delaying  the  conversion,  have 
purchased  3375/.  of  stock.  If  this  delay  be  made  the  ground  for  throwing  a 
heavy  burden  on  the  executors,  must  not  the  excess  of  3375/.  stock  above 
2548/.,  together  with  the  dividends  on  that  excess,  be  first  applied  to  indem- 
nify them  against  the  consequences  of  the  alleged  misconduct  which  produced 
such  an  addition  to  the  fund  T  It  is  inconsistent  to  say,  "  We  shall  treat  you, 
as  if  the  money  had,  in  1803,  been  called  in  from  the  Indian  security  and 
laid  out  in  stock ;  and  we  shall  charge  you,  at  the  same  time,  not  with  the 
dividends  on  that  stock,  but  with  the  interest  yielded  by  the  Indian  security." 

Mr.  Home  and  Mr.  Barber,  contra : — We  do  not  seek  to  charge  the  irua- 
leos  for  breach  of  duty,  in  not  converting  the  testator's  property  in  due  time. 
We  charge  them  only  with  what  they  have  actually  received  ;  and  the  sole 
question  is,  as  to  the  propriety  of  certain  payments  which  they  have  made  :  the 
disputed  items  of  discharge  have  nothing  to  do  with  any  of  the  items  of 
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charge.    The  order  of  the  Master  of  the  Rolls  has  ascertained  that  the  execo* 
,  tors  have  made  some  payments  improperly  ;  what  right  can  they  thereby  ac* 

i  quire  to  apply  part  of  the  trust  fund  in  indemnifying  themselves  against  these 

{  improper  payments  ?    The  principle  of  this  appeal  is,  not  that  tfaey  were  right 

;  in  paying  the  200/.  a  year  to  the  tenant  for  life,  but  that,  having  made  the  pay- 

ments wrongfully,  they  should  be  allowed  to  indemnify  tbemsfilves  oat  of  the 
accidental  profit  which  accrued  to  the  trust  fund  by  reason  of  the  delay 
j  [^205]    which  took  place  in  the  conversion  of  the  assets.    A  trustee  or  *ex- 

i  ecutor  can  derive  no  benefit  from  his  own  laches  or  misconduct :  every 

profit  which  accrues  to  the  fund,  accrues  for  the  benefit  of  the  cesiuis  que 
trust ;  and  the  rights  of  the  tenant  for  life  cannot  be  diminished  nor  increased 
by  the  misconduct  of  the  trustee.  How  can  the  tenant  for  life  of  a  residue, 
which  the  testator  has  directed  to  be  converted  into  money,  and  invested  in 
government  or  real  securities,  become  entitled,  as  against  the  remainder  man, 
to  a  larger  interest  in  the  property,  because  the  trustee  has  neglected  his  duty  ? 
If  the  tenant  for  life  was  entitled  only  to  the  dividends  of  so  much  21.  per 
cent,  stock,  as  the  money  laid  out  in  the  decennial  loan  would  have  purchased, 
there  can  be  no  pretext  for  saying,  that  the  trustee  ought  to  be  allowed  the 
sums  which  he  has  paid  to  her  beyond  the  amount  of  the  dividends  on  that 
stock ;  and  how  can  be  be  permitted  to  retain  out  of  the  corpus  of  the  trust 
fund,  even  though  the  fund  has  derived  an  accidental  increase  from  his  negli- 
gence^ payments  which  he  has  made  by  mistake  and  in  his  own  wrong  ? 

The  Lord  Chancellor  : — ^The  case  made  by  the  appeal  is,  that  ihe  plain- 
tififs  seek  to  charge  the  executor  for  a  neglect  of  duty  ;  that,  supposing  him  to 
have  been  negligent,  he  is  bound  to  indemnify  the  lemainder  man  against  the 
loss  ;  but  that,  in  consequence  of  his  alleged  negligence,  the  trust  fund  has  in- 
creased in  value ;  and  though  the  executor  would  not  be  entitled  to  any  advan- 
tage from  such  an  increase  of  the  fund,  yet  that,  to  the  extent  of  that  increase, 
he  would  be  entitled  to  indemnify  himself  for  the  liability  which  the  suit  seeks 
to  throw  upon  him. 

The  plaintiffs  present  the  case  to  the  court  in  a  very  different  light. 
(•206]  They  say  that  the  10/.  per  cent,  interest  •on  the  decennial  loan  was 
actually  received  by  the  executor  ;  that  he  is  chargeable  with  all  the 
sums  which  he  has  received  ;  and  that,  on  the  other  hand,  he  is  entitled  to  be 
allowed  in  his  discharge  only  such  sums  as  he  paid  away  properly.  The 
question  therefore  is,  whether  there  is  a  fixed  rule  in  this  court,  which  defines 
the  amount  of  the  payments  which  ought  to  have  been  made  to  the  tenant  for 
life,  and  whether  that  rule  be  such  as  the  plaintiffs  allege  ?  When  a  residue  is 
given,  as  in  this  will,  and  a  part  of  it  has  not  been  actually  converted,  are  you 
to  consider  what  the  effect  would  have  been,  if  the  fund  had  been  converted  ? 
and  is  the  executor  to  be  allowed,  in  respect  of  payments  to  the  tenant  for  life, 
not  the  actual  income  yielded  by  the  property,  and  paid  by  him  to  her,  but 
only  such  sums  as  she  would  have  been  entitled  to  receive,  if  the  conversion 
had  taken  place  in  due  time  ?  Here,  if  the  fund  had  been  converted,  the  tenant 
for  life  would  have  received  only  the  dividends  of  so  much  3/.  per  cent,  stock 
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ts  would  ha?e  been  purchased  with  the  proceeds  of  the  testator's  share  in  tha 
lecenniai  loan  :  the  executor  has,  in  truth,  paid  to  her  a  much  larger  sum,  out 
>f increased  profits  which  were  produced  by  allowing  the  money  to  remain  io 
in  Indian  investment.  He  has  made  these  payments,  it  is  said,  in  bis  own 
nrrong,  and  cannot  be  allowed  them  in  his  discharge ;  though,  on  the  other 
liand,  he  must  be  charged  wHh  all  the  sums  which  he  actually  received.  In 
that  view  of  the  matter,  the  judgment  of  the  Master  of  the  Rolls  would  be 
right ;  and  my  present  impression  is,  that  I  must  affirm  it.  I  shall,  however, 
take  time  to  consider,  whether,  in  such  a  case,  when  the  fund  has  not  been 
ictually  converted,  and  has  in  consequence  of  that  circumstance  yielded  a 
larger  annual  income,  the  executor  is  to  be  charged  with  all  the  sums  actually 
received  by  him,  while  the  allowances  to  him,  in  respect  of  payments 
to  the  tenants  for  life,  are  to  be  measured  *by  the  consideration  of  [*207J 
what  she  would  have  received,  if  the  conversion  had  taken  place  within 
a  year  after  the  testator's  death. 

1828;  April  15. — Thb  Lohd  Chancellor  : — This  testator  left  his  property 
to  trustees,  who  were  directed  to  convert  it  into  money,  and  to  invest  the  pr<^ 
ceeds  in  government  or  real  securities ;  and  ho  gave  the  interest  of  the  money 
10  to  be  invested  to  his  widow  for  life,  with  remainder  to  the  lady  who  is  one 
of  the  present  plaintiffs.  Part  of  his  property  consisted  of  a  sum  which  he 
had  subscribed  to  what  is  called  the  decennial  loan.  The  trustees  did  not  con- 
vert his  share  of  this  loan  into  money ;  but  suffering  it  to  remain  as  they  found 
it,  paid  the  interest,  which  was  102.  per  cent.,  to  the  tenant  for  life.  Was  that 
a  proper  performance  of  their  duty  ? 

The  directions  of  the  will  were  most  distinct;  and,  according  to  the  case  of 
Howe  V.  Lord  DartmauthXa)  and  the  principles  of  this  court,  it  was  the  duty 
of  the  trustees  to  have  sold  the  property  within  the  usual  period  after  the  tea<* 
tator's  death.  If  they  neglected  to  sell  it,  still,  so  far  as  regarded  the  tenant 
for  life,  the  property  was  to  be  considered  as  if  it  had  been  duly  converted. 
Had  the  conversion  taken  place,  and  the  proceeds  been  invested  in  that  which 
is  considered  in  this  court  as  the  fit  and  proper  security,  namely,  3/.  per  cent, 
stock,  the  tenant  for  life  would  not  have  been  entitled  to  more  than  the  interest 
which  would  have  resulted  from  such  stock.  The  executor  is  therefore  charge-^ 
able  with  the  difference  between  the  interest  which  the  fund,  if  so  converted, 
would  have  yielded,  and  the  lOZ.  per  cent,  which  was  actually  produced  by 
the  fund,  and  was  paid  over  by  him  to  the  tenant  for  life. 

^It  is  said  that,  if  the  subscription  to  the  decennial  loan  had  been    [♦208] 
sold,  and  the  produce  vested  in  stock  at  the  end  of  a  year  from  the 
testator's  death,  the  sale  would  have  been  much  less  advantageous  to  the  es- 
tate than  the  course  which  has  been  actually  followed  ;  and  that,  if  the  execu« 
tor  is  to  be  charged  for  not  having  made  the  conversion  at  the  proper  time,  he 

(a)  7  Ves.  137.  [Vide  the  obfenratioiis  of  Lord  Pliuikett  upon  thli  case  in  Money  y.  Oibhe^  I 
Dm.  &  W.  410.] 
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ought,  on  the  other  hand,  to  have  the  benefit  of  the  advantage  which  has  ac- 
crued from  his  course  of  conduct.  The  answer  is  this  :  with  respect  to  the 
principal  sum,  at  whatever  period  the  subscription  to  the  decennial  loan  was 
sold,  the  esute  must  have  the  whole  amount  of  the  stock  that  was  bought ;  and 
if  it  was  sold  at  a  later  period  than  the  rules  of  the  court  require,  the  executor 
is  not  entitled  to  any  accidental  advantage  thence  arising.  As  to  the  payments 
to  the  tenant  for  life,  the  executors  are  entitled  to  have  credit  only  for  the  sums 
I  have  adverted  to,  namely,  the  dividends  on  so  much  32.  per  cent.*  stock  as 
would  have  been  purchased  with  the  proceeds  of  the  subsciiption  to  the  de- 
cennial loan,  if  the  conversion  had  taken  place  at  the  proper  time.  On  the 
other  hand,  he  is  chargeable  with  the  whole  of  the  difference  between  the 
amount  of  those  dividends  and  the  amount  of  the  sums  which  have  been  re- 
ceived in  respect  of  interest  on  the  money  which  was  continued  in  the  decen- 
nial loan.  I  think,  therefore,  that  the  judgment  of  the  Master  of  the  Rolls 
must  be  affirmed. 


Mr.  Sugden  submitted  that  the  tenant  for  life  was  entitled  to  the  actual  in- 
terest produced  by  the  investment  in  the  decennial  loan  till  the  time  when  it 
was  the  duty  of  the  executors  to  have  converted  it,  namely,  till  the  end  of  the 
first  year  from  the  testator's  death,  and  therefore  that  the  executors 
[*209]  ouj^ht  to  be  allowed,  in  their  ^accounts,  the  extra  interest  received  in 
respect  of  that  year. 

Mr.  Home  admitted  that,  according  to  the  principle  of  Angerstein  v.  Mar- 
ltn,(a)  and  Hewitt  v.  Morrisy{b)  the  tenant  for  life  was  entitled  to  the  income 
of  the  residue,  not  merely  from  the  end  of  the  first  year  after  the  testator's 
death,  but  from  the  time  of  his  death.  The  income,  however,  during  the  first 
year  was  to  be  measured  in  the  same  way^s  during  any  subsequent  year,  and 
could  therefore  amount  only,  so  far  as  the  share  in  the  decennial  loan  was  con- 
cerned, to  the  dividends  on  the  BL  per  cent,  stock,  which,  at  the  end  of  a  year 
from  the  testator's  death,  might  have  been  purchased  with  the  proceeds  of  that 
share. 

Thb  Lord  Chahcbllor  : — During  the  first  year  after  the  testator's  death 
the  tenant  for  life  is  entitled,  not  to  the  interest  on  the  decennial  loan,  but  to 
the  dividends  on  so  much  3/.  per  cent,  stock  as  would  been  have  produced  by 
the  conversion  of  the  property  at  the  end  of  that  year.[l] 

(a)  1  Tarn.  &  Ruse.  333.  (ft)  1  Tarn.  Su  Ran.  241. 

[1]  The  testator  derieed  and  beqaoathed  the  leeidae  of  hb  eetate  and  efieets  both  real  and  per- 
gonal to  tnifvtees,  apon  tmat  to  convert  the  eame  into  government  eeciHitiee  in  their  own  names 
and  to  pay  the  interest  and  dividendi  thereof  to  M.  S.  for  her  life,  and  after  her  decease  to  pay  and 
transfer  such  reeidae  in  equal  moieties  to  the  perM>ns  therein  mentioned.  The  Master  of  ihe  Rolls, 
commented  npon  the  prerioos  eases,  lHme$  r  Scott^  among  others,  and  observed,  "  It  is  embarras- 
sing to  find  the  rale  in  cases  of  this  description  so  little  settled."  It  wai  held  that  the  tenant  for 
life  was  entitled  to  the  interest  of  the  residoe,  making  interest  as  it  stood  at  the  time  of  the  testa- 
tors death,  until  the  end  of  one  year,  or  so  much  of  that  year  as  should  elapse  before  the  conversion 
of  the  residoe  according  to  the  direction  of  the  wQL    DougUt  v.  Congrete,  1  Keen,  410. 
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[♦210] 


k89i;  June  15.    1897 ;  December  11. 

Petition  of  re-hetring  diMniised,  becaaso  it  loggeeted,  u  the  groande  of  re-heftring,  facta  not  al- 
leged  in  the  pleadings. 

[n  a  suit  inititated  for  the  adminiBtration  of  the  isieta  of  a  testator,  who  in  hii  will  described  him. 
■elf  as  *•  of  Halifax  in  Nova  Scotia,**  certain  lapsed  shares  of  the  residoe  were,  at  the  hearing,  on 
further  direetionB,  ordered  to  be  distributed  according  to  the  statute  of  distribotions,  there  being 
no  suggestion  in  the  record  that  the  administration  ought  not  to  be  according  to  the  law  of  Eng- 
land :  afterwards,  a  petition  of  re-bearing  was  presented,  stating,  that  the  tentator  died  domiciled 
in  Nova  Scotia,  and  prajing,  that  the  distribution  might  be  according  to  the  law  of  that  conn- 
try  :  but  the  petition  was  dismissed. 

George  Brinley  made  his  will,  dated  in  November,  1798,  in  which  he 
lescribed  himself  as  '*  of  Halifax,  ih  the  province  of  Nova  Scotia,  commissary 
general  and  store-keeper  general ;"  and  by  it  he  gave  the  residue  of  his  pro- 
;>erty  to  his  three  sons.  Of  these,  two  died  in  his  lifetime.  He  himself  died 
n  1809,  leaving  a  widow,  with  a  son  and  daughter,  him  surviving.  The  prin- 
:ipal  part  of  his  property  consisted  of  stock  in  the  English  funds ;  and  his  will 
evas  proved  in  the  prerogative  court  of  Canterbury. 

The  bill  was  filed  by  the  daughter  Mary  and  her  husband,  praying,  among 
nher  things,  a  declaration  that  two-third  parts  of  the  clear  residue  of  the  testa- 
tor's estate  was  undisposed  of,  and  ought  to  be  distributed  according  to  the 
statute  of  distributions,  and  that  the  plaintiffs  were  entitled  to  one-third  of  such 
[;lear  residue. 

William  Birch  Brinley.  the  only  son  of  the  testator  who  survived  him,  died 
without  putting  in  his  answer ;  and  the  suit  was  revived  against  his  widow  and 
personal  representative  Joanna  Brinley. 

In  August,  1814,  a  decree  was  made,  directing  accounts  and  inquiries. 

*0n  the  1st  of  March,  1824,  the  cause  was  heard  on  further  [•211] 
directions  ;  when  a  decree  was  made,  declaring  that  Joanna  Brinley, 
IS  the  representative  of  the  son,  and  the  defendant  Belcher,  as  the  personal 
representative  of  the  testator's  widow,  and  the  plaintiffs,  were  entitled  each 
0  one-third  of  that  portion  of  the  residue  which  had  lapsed  by  the  death 
3f  two  of  the  residuary  legatees. 

Joanna  Brinley  now  presented  a  petition,  which  purported  to  be  a  petition 
>f  re-hearing.  It  stated  that  George  Brinley  at  the  time  of  his  death,  and 
for  forty  years  previously,  had  resided  in  America,  and  was  domiciled  in 
Nova  Scotia;  that  the  residue  of  his  personal  estate  and  effects,  undisposed 
)f,  ought  therefore  to  be  distributed  according  to  the  law  of  Nova  Scotia ; 
ind  that,  by  the  law  and  usages  of  Nova  Scotia,  the  course  and  order  of  distri- 
>ution,  after  giving  to  the  widow  one-third  part  of  the  residue  of  the  estate 
>f  an  intestate,  gives  the  remaining  two-thirds  amongst  the  childien,  not  ia 
squal,  but  in  unequal  shares,  the  eldest  or  only  son  taking  a  double  share, 
where  there  are  more  children  than  one.    It  prayed  that  so  much  of  the  de- 
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cree  as  contained  the  above  mentioned  declaration  might  be  reTeraed,  and 
that  it  might  be  declared,  that  the  personal  estate  of  George  Brinley, 
not  disposed  of,  was  divisible  according  to  the  law  of  Nova  Scotia,  and 
that  the  petitioner,  as  the  personal  representative  of  the  only  son  of  the.<le9- 
tator  who  survived  him,  was  entitled  to  two-thirds  of  the  lapsed  shares  of  the 
residue. 

Sir  Giffin  Wilson^  Mr.  Roupelh  and  Mr.  Uniacke,  for  the  petition  : — The 

testator  having  described  himself  in  his  will  as  *'  of  Halifax,  in  Nova 
[*2I2]   Scotia,"  and  the  rule  being  that  •the  distribution  of  the  property  of 

intestates  must  be  according  to  the  law  of  the  place  in  which  they  are 
domiciled  at  the  time  of  their  death,  the  court  ought  not  to  have  assumed  that 
the  distribution  of  George  Brinley's  estate  was  to  be  made  according  to  the 
English  statute,  but  ought  to  have  directed  an  inquiry,  in  order  to  ascertain 
the  place  of  his  domicil,  and  the  course  of  distribution  which  is  established 
ihere.  It  will  now  do  what  it  ought  to  have  done  at  an  earlier  stage  of  the 
cause.  At  all  events,  facts  are  stated  in  this  petition,  which  are  not  contra- 
dieted  ;  and  if  these  facts  are  true,  the  decree,  which  has  been  made,  will 
work  great  injustice.  The  court  cannot  disregard  rights  thus  clearly  placed 
before  its  view. 

Mr.  Home  and  Mr.  Belt,  contra  : — This  petition,  considered  as  a  petition 
of  re-hearing,  (which  it  professes  to  be,)  is  wholly  irregular ;  for  it  seeks  to 
vary  a  decree  upon  the  ground  of  certain  allegations,  which  are  not  to  be 
found  in  the  pleadings.  On  a  re-hearing,  those  allegations  must  be  disiegarded  ; 
for  the  court  can  re-hear  a  decree  only  on  the  same  pleadings  and  state  of 
facts,  on  which  the  decree,  so  to  be  re-heard,  was  made.  The  decree,  now  im- 
peached, proceeds  on  the  master's  leport,  in  which  he  finds  that  certain  per- 
sons are  entitled  to  certain  portions  of  the  residue,  according  to  the  statute 
of  distributions.  The  bill  prays  expressly  that  the  residue  may  be  divided 
according  to  that  statute  ;  and  there  is  no  suggestion  in  any  of  the  answers 
that  a  different  law  of  distribution  should  prevail.  The  circumsUnce  that  a 
testator,  who  dies  in  1809,  describes  himself,  in  a  will  made  eleven  years  be^ 

fore,  as  "  of.  Halifax,  in  Nova  Scotia,"*  is  utterly  unimportant.  If, 
[*21.3]    therefore,  the  cause  were  re-heard  a  thousand  times,  the  court  *could 

make  no  other  decree  than  that  which  it  has  already  made  ;  for  a  de- 
cree containing  any  declaration  of  right  different  from  that  already  made, 
would  not  be  according  to  the  pleadings,  and  would  be  tainted  with  manifest 
error. 

If  a  party  desires  to  impeach  a  decree  on  the  ground  of  facts  not  appearing  on 
the  pleadings,  he  can  do  so  only  by  a  bill  of  review  or  a  bill  in  the  nature  of  abill  of 
review  ;  such  a  bill  he  cannot  file  without  leave  obtained  from  theicourt;  and  that 
leave  is  never  given,  unless  he  satisfies  the  court,  not  only  of  the  materiality  of 
the  new  facts  which  he  desires  to  introduce  into  the  cause,  but  that  he  could  not 
with  reasonable  diligence  have  availed  himself  of  themi  before  the  decree  was 
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made.[i]  If  the  petitioner  is  in  a  condition  to  take  this  course,  let  her  pre- 
sent a  petition  for  leave  to  file  a  bill  of  review,  or  a  bill  in  the  nature  of  a  bill 
of  review  ;  if  she  is  not  in  a  condition  to  do  so,  she  can  blame  only  her  own 
iie|^%ttDce  and  that  of  her  agent8.(a) 

Lord  Gifford,  Master  of  thb  Rolls  : — Neither  in  the  bill,  nor  in  the 
answers,  nor  in  the  master's  report,  do  I  find  any  suggestion  that  George  Brin- 
ley  was  domiciled  in  Nova  Scotia,  or  that  the  law  of  £ngland  was  not  appli- 
cable to  the  distribution  of  his  property.  The  words,  by  which  he  describes 
himself  in  the  beginning  of  bis  will,  do  not  constitute  a  ground  on  which  I  can 
proceed.     Qn  this  re-hearing  I  must  pronounce,  that  I  cannot  alter  the  decree. 

The  petition  was  dismissed  with  costs. 


[*2141 


*1827;  December  II. — Joanna  Brinley   appealed. 

Mr.  Heald  and  Mr.  Roupell,  for  the  appeal. 

Mr.  Home  and  Mr.  Belt,  contra. 

Tub  Loud  Chancellor: — The  bill  sets  forth  the  will,  in  which  the 
testator  is  described  as  of  Halifax,  in  Nova  Scotia,  but  does  not  state 
that  he  was  domiciled  there :  consistently  with  the  allegations  of  the  bill, 
he  might  have  been  domiciled  either  there  or  in  England.  The  prayer  is,  that 
a  part  of  his  property  may  be  distributed  according  to  the  statute  of  distribu- 
tions. Upon  the  whole,  therefore,  the  effect  of  the  bill  is  to  represent  him  as 
having  been  domiciled  here.[2] 

If  the  fact  was  not  so,  it  was  competent  to  the  defendant  to  have  set  the 
matter  right,  by  stating  in  the  record  that  he  was  domiciled  at  Halifax ;  but 
no  such  case  was  raised  by  the  answer,  or  made  at  the  hearing.  The  master 
EXMikes  his  report,  and  the  cause  is  heard  on  further  directions ;  and  still  there 
is  no  suggestion  of  the  alleged  facts  upon  which  this  petition  proceeds. 

Under  these  circumstances,  the  cause  having  been  finally  disposed  of  in  a 
manner  consistent  with  all  that  appeared  in  the  pleadings  or  in  evidence,  the 
party  cannot  now  be  let  in  to  make  a  new  case.[3] 

(a)  See  Young  v.  Keighly,  16  Yes.  348,  and  16  Yes.  557.  Hicks  v.  Confers,  7  Yin.  338.  pi.  16. 
Ludlow  ▼.  Macartney^  4  Yin.  409.  pi.  18. 

[1]  Yide  Story's  Eq.  Plead.  326-7,  333.  Lube's  Eq.  Plead.  139,  130,  and  note  of  Mr.  Wheeler, 
the  American  editor.    1  Hoff.  Prac.  568.    Bingham  v.  Dawson,  Jac.  343. 

[3]  Yide  The  King  of  Spain  v.  Maehado,  poet,  339.     Wilson  ▼.  Moore,  1  Myl.  Sl  K.  349. 

[3]  Yide  Wood  v.  OnJUh,  I  Mext.  35.  1  Hoff.  Prao.  564.  Breton  t.  De  Tastet,  Jac.  393. 
rhere  is  no  re-hearing  on  a  decree  made  by  consent.    Coster  v.  Clarke,  3  Bdw.  Ch.  Rep.  405. 
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[*215]  •Wright  v.  Ward. 

1827 ;  December  14. 

A  tesUtor  hk^ing  beqaeithed  a  legacy  1o  tnwteea  on  trust,  to  invert  it  oo  govemment  or  good  se* 
cority,  and  to  pay  the  interest  to  a  woman  for  life,  and,  after  her  death,  to  distribate  the  princi- 
pal among  certain  peiBonfl ;  the  executon  and  the  traateee  agneod  that  a  bond  debt  of  eqnal 
amount,  which  was  due  to  the  testator,  shoold  be  appropriated  to  the  payment  of  the  legacy, 
and  communicated  this  arrangement  to  the  obligor  of  the  bond,  who,  for  many  years,  paid  the 
interest  1o  the  tenant  for  life,  with  the  privity  of  the  trustees  ;  afterwards  the  snrviving  trustee 
of  the  legacy  gave  notice  to  the  debtor  not  to  pay  the  money  to  tlie  executors,  who,  on  the  other 
hand,  commenced  an  action  upon  the  bond;  the  debtor  having  filed  a  bill  of  interpleader,  thft 
executors  demurred ;  but  the  demurrer  was  overruled. 

The  bill  was  filed  by  William  Wright,  the  executor  of  the  deceased  obligor 
in  a  bond.  It  alleged  that  William  Wright,  deceased,  executed  to  Joseph 
Ward  a  bond  for  securing  the  sum  of  600Z.,  with  interest ;  that  Joseph  Ward, 
by  his  last  will,  bearing  date  on  the  13th  of  June,  1811,  bequeathed  unto  Ro- 
bert Chapman  and  Richard  Bird  the  sum  of  5002.,  upon  trust  to  place  out  the 
same  upon  government  or  other  good  security,  and  to  pay  the  interest  thence 
arising  unto  his  wife  Jane  during  her  Ufe,  and,  after  her  decease,  upon  trust  to 
pay  and  dispose  of  such  500/.  in  the  manner  therein  mentioned,  and  he  ap- 
pointed William  Ward  and  Robert  Ward  to  be  his  executors ;  that  Joseph 
Ward's  will,  soon  alter  his  death,  and  upwards  of  fourteen  years  ago,  was 
duly  proved  by  his  executors  ;  that  afterwards  William  Wright  died,  baring* 
appointed  the  plaintiff  his  executor ;  that  all  interest  on  the  bond  was  dtdy 
paid  up  to  the  time  of  the  death  of  Joseph  Ward ;  that,  after  Joseph  Ward's 
death  it  was  represented  and  stated  to  the  testator,  William  Wright,  by  Joseph 
Ward's  executors,  and  by  Robert  Chapman  and  Richard  Bird,  that  they  had 
arranged  and  agreed  to  appropriate  the  500/.,  secured  by  the  bond,  as  and  for 
the  aforesaid  legacy  of  500/.,  or  to  that  effect ;  that,  in  consequence  of  such 
communication,  and  with  the  privity  and  approbation  of  Robert  Chap- 
[*2I6]  man,  while  he  lived,  and  with  the  privity  and  ^approbation,  both  be- 
fore and  after  his  death,  of  Richard  Bird,  and  of  Joseph  Ward's  exe- 
cutors, the  interest,  which  from  time  to  time  after  Joseph  Ward's  death,  ac- 
crued due  upon  the  bond,  was  by  William  Wright,  in  his  lifetime,  and,  after 
his  death,  by  the  plaintiff,  paid  to  Jane  Ward,  up  to  the  month  of  April,  1826  ; 
'  that  from  that  time  the  interest  was  due,  but  the  plaintiff  was  and  oyer  bad 

;  been  ready  and  willing  to  pay  such  interest  to  Jane  Ward,  or  in  any  other  pro- 

I  per  manner,  and  also  to  pay  the  sum  of  500/,  in  any  proper  manner,  consis- 

tent with  the  plaintiff's  safety  ;  that  Robert  Chapman  had  been  some  time 
«i  dead  ;  that  Robert  Ward  claimed  to  be  beneficially  interested  in  the  legacy  of 

:[  500/.  in  reversion  expectant  upon  Jane  Ward's  death  ;  that  Robert  Ward  the 

!\  younger,  and  John  Ward,  a  son  of  William  Ward,  as  well  as  several  children 

i\  of  Robert  Ward,  claimed  reversionary  beneficial  interests  in  the  500/.,  and 

I  that  William  Ward  and  Robert  Ward  had  lately  called  upon  the  plaintiff  to 

pay  to  them  the  principal  sum  of  500/.  secured  by  the  bond ;  that  Richard 
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Bird,  on  the  contrary,  alleging  the  same  to  have  been  well  and  conclusively 
appropriated  to  and  in  satisfaction  of  the  legacy  of  500Z.,  had  given  the  plain- 
tiff notice  not  to  pay  the  500/.  secured  by  the  bond  to  the  executors  or  either 
of  ihem ;  that  the  executors  had  commenced  an  action  upon  the  bond  against 
the  plaintiff;  and  that  the  plaintiff  did  not  know  to  whom  he  could  with  safety 
pay  the  bond,  except  under  the  decree  of  a  court  of  equity. 

The  prayer  was,  that  the  defendants  might  interplead,  and  that  the  action  on 
the  bond  might  be  restrained. 

Upon  an  ex  parte  application,  supported  by  the  usual  affidavit,  the  money 
had  been  paid  into  court,  and  the  injunction  had  issued. 

•Afterwards,  the  executors,  Robert  Ward  and  William  Ward,  filed    1*217] 
a  general  demurrer  for  want  of  equity ;  and   that  demurrer  was  al* 
lowed  by  the  Vice-Chancellor. 

November. — ^The  plaintiff  appealed. 

December  14. — Mr.  Heald  and  Mr.  Knight^  in  suppoA  of  the  appeal: — A 
clear  case  of  interpleader  is  stated  on  this  record.  The  executors  of  the  obli- 
gee  have  a  right  to  sue  at  law  :  and  the  legatees,  or  their  trustees  have  a  right 
to  proceed  in  equity  ;  for  the  executors  and  trustees  have  by  their  own  acts 
appropriated  this  bond  to  the  payment  of  the  legacy,  and  have  given  notice  of 
that  appropriation  to  the  debtor ;  and  be  has,  for  upwards  of  fourteen  years, 
paid  the  interest  to  tFie  tenant  for  life.  There  has  been  what  is  tantamount  to 
an  assignment  of  the  debt  upon  trust  to  satisfy  the  legacy ;  and  whatever  claim 
the  trustees  or  legatees  might  have  on  the  general  assets  of  the  testator,  if  the 
bond  were  to  prove  insufficient  for  the  payment  of  their  demand,  they  have  a 
right,  as  between  themselves  and  the  executors,  to  have  this  bond  debt  applied 
according  to  the  appropriation  of  it,  which  has  been  so  long  recognized. 
Though  the  obligee  is  not,  in  express  terms,  averred  to  have  been  an  active 
party  in  the  arrangement  which  was  entered  into,  yet  notice  of  it  was  given  to 
him,  and  he  has  acted  under  it.  Whatever  may  be  requisite  at  law,  in  equity 
it  is  not  necessary  that  the  debtor  should  be  a  party  to  a  contract  for  the  as* 
signment  of  his  debt.  *'  It  has  been  decided  in  bankruptcy,''  says  Lord  Eldon 
in  Ex  parte  South^{a)  ^*  that,  if  a  creditor  gives  an  order  on  his  debtor  to  pay 
a  sum  in  discharge  of  his  debt,  and  that  order  is  shown  to  the  debtor, 
it  binds  him ;  on  the  other  hand^  this  ^doctrine  has  been  brought  into  [*2i8] 
doubt  by  some  decisions  in  the  courts  of  law,  who  require  that  the 
party  receiving  the  order  should  in  some  way  enter  into  a  contract  (fr)  That 
bas  been  the  course  of  their  decisions,  but  is  certainly  not  the  doctrine  of  this 
court."*  If,  after  the  past  dealing  between  the  parties,  and  the  notice  received 
from  Bird,  Wright  were  to  pay  the  money  to  the  executors,  and  they  were 
to  become  insolvent,  might  not  the  legatees  or  their  trustee  file  a  bill  against 
him  in  this  court  to  compel  him  to  pay  the  money  over  again  ?  The  executors 
have  so  acted,  as  to  give  to  a  third  party  a  title  or  color  of  title  against  the 

(«)  3  Swmiwt.  393.     (6)  See  lirail  v.  Douglat,  1  H.  Bl.  239 ;  TatUtck  ▼.  Harru,  3  T.  R,  180. 
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debtor ;  and  the  coUitfion  of  the  title  of  the  executors  with  the  title  or  apparent 
title  thus  created  by  iheir  act  gives  the  debtor  a  right  to  be  protected  bj  injunc- 
tion against  their  legal  remedies.  Even  if  the  defendant  would  be  safe  in  pay- 
ing the  debt,  when  recovered  by  law,  why  should  he  be  subjected  to  the  expense 
*4  of  an  action,  when  he  is  ready  to  pay  his  money  to  the  person  entitled  to  it  ? 

The  following  cases  were  cited :  Raw  r.  DawsonM   The  Duke  rf  BdUm 
T.   Williams,{b)  Angell  y.  HaddenJ(c)  Morgan  v.  Marsack^{d)  East  India 
Company  v.  Edwards,{e)  Warington  v.  Wheat$tone.{g) 
Mr.  Sugden  and  Mr.  iVor/on, for  the  demurrer: — In  all  the  cases  of  interplead- 
i  er  which  have  been  referred  to,  there  was  an  actual  assignment.     Here  it  is  not 

^  pretended  that  there  has   been  any  assignment ;  nor  is  any  dealing 

'I  L*^^^]    stated,  to  which  an  equivalent  operation  can  *be  ascribed.     The  aver* 

>  ment  is  merely,  that  the  executors  of  the  testator  and  the  trustees  of 

-!  the  legacy  represented  to  the  debtor  that  they  had  arranged  and  agreed  to  ap- 

propriate the  bond  debt  in  payment  of  the  legacy.  The  plaintiff  does  not  ven- 
ture to  assert,  that  any  such  appropriation  was  actually  made.  In  fact,  it  was 
impossible  that  such  an  appropriation  could  be  made  :  for  the  parties  to  this 
supposed  transaction  were  not  competent  to  enter  into  any  valid  arrangement. 
The  trust,  which  the  will  imposed  on  the  trustees,  was  to  lay  out  the  50(M.  on 
government  or  good  security  :  to  permit  it  to  remain  on  mere  personal  security, 
was  a  breach  of  trust ;  and  even  if  we  were  to  suppose  the  tenant  for  life  to 
have  acquiesced  in  what  was  done,  her  acquiescence  could  not  bind  the  infants 
who  have  interests  in  remainder.  That  which  has  been  done  could  not  be  an 
appropriation;  because  there  has  been  nothing  done,  which  would  bind  all 
parties.  Here  the  cestuis  que  trusty  if  the  obligee  of  the  bond  were  to  become 
insolvent,  might  file  their  bill  against  their  own  trustees  and  the  executors,  and 
might  compel  them  to  replace  the  money.  Even,  therefore,  if  the  arrangeDf>ent 
stated  in  the  bill  were  to  have  any  efficacy,  it  could  not  give  the  plaintiff  a  right 
to  control  the  executors  in  their  legal  remedies  for  the  recovery  of  the  debt. 
Their  duty,  in  any  way  of  stating  the  case,  is,  to  obuin  pa|^ment  of  the  money, 
in  order  that  it  may  be  invested  according  to  the  directions  of  the  will,  so  as  to 
give  effect  to  the  supposed  appropriation.  If  any  such  appropriation  has  been 
made,  it  must  be  presumed,  that  the  executors  are  proceeding  to  enforce 
payment,  with  a  view  to  make  that  appropriation  complete.  The  debtor  is  not 
J  to  convert  himself  into  a  trustee  for  the  person  beneficially  interested  in  the 

j  legacy.     His  duty  is,  to  pay  to  those  in  whom  the  testator  has  reposed 

\  [*220]    confidence  ;  and  against  them  there  is  *not,  in  the  present  case,  the 

slightest  imputation  of  insolvency,  or  any  siiggesiion  that  they  mean  to 
misapply  the  money.  The  whole  system  of  the  administration  of  assets  will 
be  disturbed,  if  a  debtor  may  thus  come  into  a  court  of  equity  to  prevent  execu- 

(«)  1  Vtn.  ten.  333.  {h)  4  Bro.  C.  C.  897.  (c)  15  Vet.  344.    16  Vet.  303. 

^       (rf)  3  Mer.  107.  (e)  18  Vet.  376.  {g)  Jacob,  803.   [806  and  note  ibid.] 
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tors  from  enforcing  payment  of  a  debt  dae  to  the  estate  which  they  represent, 
oo  the  suggestion  that  the  executors  are  trustees  for  third  parties. 

It  is  not  enough  to  say  that  Bird,  the  trustee,  might  file  a  bill  against  the 
executors  and  the  obligor  to  have  the  money  applied  according  to  the  arrange- 
ment which  is  stated.  No  such  bill  has  been  filed,  and  the  debtor  may  pay 
with  safety  to  those  who  have  the  legal  right.  Supposing  him  to  pay  the 
money  to  the  executors,  could  the  trustee  compel  him  in  a  court  of  equity  to 
pay  it  over  again  ?  Unless  the  trustee  could  do  so,  there  is  no  pretext 
for  representing  that  the  transactions,  stated  in  this  record,  constitute  a  case 
of  interpleader. 

The  Lord  Chancellor  : — The  only  question  is  whether,  according  to  the 
facts  stated  in  the  bill,  the  surviving  trustee  of  the  legacy  could  file  and  sus* 
tain  a  bill  against  the  obligor  of  the  bond  ;  and  my  opinion  is,  that  the  facts 
alleged  would  be  sufficient  for  that  purpose. 

A  legacy  of  500/.  was  left  to  two  trustees,  for  the  benefit  of  certain  per- 
sons ;  and  there  being  a  debt  of  exactly  that  amount,  which  the  executors  had 
a  right  to  claim  from  the  obligor  of  a  bond,  an  arrangement  was  entered  into 
between  the  trustees  and  executors,  by  which  it  was  agreed  between  them, 
that  this  debt  should  be  appropriated  to  the  discharge  of  the  legacy. 
The  trustees  and  executors  then  go  to  the  obligor  of  the  *bond,  [*22I] 
and  represent  to  him,  that  they  have  entered  into  this  agreement ;  and, 
after  the  communication  thus  made,  he,  in  the  first  instance,  and  then  his 
executor,  for  a  series  of  years,  adopt  the  arrangement ;  paying  the  interest, 
from  time  to  time,  not  to  the  executors,  but  to  the  cestui  que  tmstf  with  the 
consent,  privity,  and  approbation  both  of  the  executors  and  of  the  trustees. 
Looking  at  such  a  transaction  as  this,  it  is  impossible  to  say  that  there  is  no 
ground  for  the  trustees  to  file  and  sustain  a  bill  against  the  obligor ;  and  if 
they  could  sustain  such  a  bill,  this  bill  of  interpleader  must  be  allowed. 

Nothing  turns  on  the  circumstance,  that  there  was  not  any  formal  assign- 
ment or  appropriation  in  writing.[  1  ]  If  the  creditor  enters  into  such  an  arrange- 
ment as  is  stated  here,  and  acts  upon  it,  the  assignment  is  complete  in  equity  ; 
and  as  to  the  question  between  the  trustee  and  the  cestui  que  trusty  it  ha»  no 
substantial  bearing  on  the  question.  The  trustee  is,  at  all  events,  to  have 
this  money  in  discbarge  of  the  legacy. 


Order  of  the  Vice-Chancellor  reversed,  and  the  demurrer  overruled. 

«  [1]  That  an  eqaiUble  aciigoment  of  a  cboie  in  action  may  be  by  parol,  see  Heath  ▼.  Aatt, 
4  Taant.  526.  And  the  American  autborilies  collected  in  the  recent,  or  rather  continuing  edition 
of  Baeon*8  Abridgecneot,  by  Mr.  Bottfier,  voL  1,  page  333. 
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[*222]    *Thb  Attorney  General  v.  The  Corporation  of  Wakwick. 

1827;  December  21. 
•  The  qaeetioD  being,  whether  the  appointment  of  a  carate  belongred  to  the  yiear  of  the  parish  or  to 

a  corporation,  entriee  in  old  books  of  the  corporation  were  not  receiTed  as  evidence  against  the 
▼iear,  to  show  that  the  corporation  had  from  time  to  time  appointed  the  carate. 

The  question  in  this  case  was,  whether  the  nomination  of  the  curate  and 
lecturer  of  the  parish  of  St.  Mary's  belonged  to  the  vicar  or  to  the  corpora- 
'  lion ;  and  a  reference  had  been  directed  to  the  master,  to  inquire  by  whom 

]  the  appointment  had  been  from  time  to  time  made.     The  master  reported,  that 

j  the  curate  had  been  nominated  by  the  vicar ;  and  the  corporation  excepted  to 

:  the  report. 

]  To  show  that  the  curate  had  been  appointed  by  the  corporation,  a  series  of 

•  entries  in  the  old  books  of  the  corporation  were  relied  on. 

The  Lord  Chancellor  observed,  that,  according  to  the  decision  in  The 
Mayor  of  London  v.  The  Mayor  of  Lynn^(a)  private  entries  in  the  books  of  a 
corporation*  which  are  under  their  own  control,  and  to  which  none  but  ih^ 
members  of  the  corporation  have  access,  cannot  be  made  use  of  to  establish 
rights  of  the  corporation  against  third  parties ;  and  he  therefore  held,  that  the 
entries  in  the  books  of  the  corporation  of  Warwick,  which  had  been  referred 
to  in  order  to  show  that  the  curate  had  been  appointed  by  the  corporation, 
could  not  be  received  as  evidence  to  establish  their  right  against  the  vicar.fl  ] 


[»223l  •In  the  Matter  of  Brtjce. 

1827 ;  December  22. 

A  petition  presented  hy  the  bankrupt  in  person,  and  which  he  appears  in  person  to  support,  is  not 
within  the  order  of  the  12th  Aogost,  1809. 

The  petition  was  presented  by  the  bankrupt  in  person ;  and  he  appeared  in 
person  to  support  it.  It  was  signed  by  him  ;  and  bis  signature  was  attested 
by  a  person  who  was  not  a  solicitor,  and  who  did  not  state  himself  to  be  the 
agent  of  the  petitioner. 

Mr.  Home  and  Mr.  Rose  objected,  that  the  signature  was  not  attested  accord- 
ing to  the  otder  of  the  12th  August,  1809. 

The  Lord  Chancellor: — May  not  a  person  in  every  court  of  justice,  if  he 
chooses  to  waive  all  professional  agency,  conduct  his  case  in  person  ?[1]    If 
he  is  not  bound  to  have  an  agent  in  the  matter  of  the  petition,  he  cannot  com- 
ply with  the  order.    I  therefore  consider  this  as  a  case  not  provided  for  by  tlie  * 
order. 

Objection  disallowed. 

(a)  1  H.  Black,  214,  note. 

[1]  Vide  Short  t.  />«,  2  Jac.  and  W.  478.    Gresley  s  E?.  in  Eq.  922,  3. 
[1]  Vide  1  Hoff.  Pract  170.    1  Dtinl.  Pimet.  CO. 
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^Addendum  to  Page  v.  Broom.  ['224] 

Besides  the  two  ineflfectual  hearings  of  this  cause,  which  are  mentioned  at 
page  6,  it  came  on,  after  the  alleged  defect  of  parties  had  been  remedied,  to  be 
again  heard.  The  third  hearing  was  before  Lord  Gifford  ;  and,  in  August, 
1827,  he  pronounced  judgojent  in  it :  but  his  death,  which  happened  before 
the  minutes  of  the  decree  had  been  settled,  rendered  the  third  hearing  equally 
ineffectual  with  the  former  two.[l] 

[1]  This  case  was  ttill  peodingr  in  1840,  (see  3  Bea^.  36,)  when  the  Master  of  the  Rolli,  Lord 
Langdale,  referred  back  the  master's  report  for  correction,  as  to  the  draft  of  the  lease  to  be  granted 
to  the  plaiDtifr  by  the  defendants.  •*  The  facta  of  this  case,**  his  Lordship  says, '« are  very  long  and 
Gomplicated,  and  the  time  necessarily  employed  in  obtaining  a  correct  knowledge  of  them,  tends  oo 
erery  occasion,  to  increase  the  delays  which  have  onfortonately  occurred  in  this  sajt." 


END   OF   PART  I. 
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[*225]    ^Between  Thb  Kino  op  Spain,  Don  Francisco  Tacon,  and  Don 
Matbo  de  la  Sbrna,  PlaintifTs;  amZ  Don  Justo  sb  MACHAiK).and 
OlherB,  Defeodanis. 

1837 ;  Jaii«;  Doeember  17,  ^ 

If,  of  several  plaintiffs,  Boroe  have  an  interest  in  the  matter  of  the  suit,  and  others  have  no  in- 
terest  in  it,  but  are  merely  the  agents  of  their  co-plaintifis,  a  general  demurrer  to  the  whole  bill 
is  a  good  defence. 

An  instrument,  exeeuted  by  foreigners  in  a  foreign  country,  most,  on  a  demurrer,  be  construed  ac 
cording  to  the  obvious  Import  of  ito  terms,  unleas  there  are  aLllega.tions  in  the  bill  that,  according 
to  the  law  of  the  country  in  which  it  was  executed,  the  true  coustraction  of  it  is  difierent. 

The  bill  was  filed  by  the  king  of  Spain  and  two  persons  of  the  name  of 
Tacon  and  De  la  Serna,  described  as  residing  in  London.  After  setting  forth 
certain  stipulations  of  treaties,  by  which  France  became  bound  to  transfer  a 
specified  amount  of  French  rentes  to  such  person  as  the  king  of  Spain  should 
appoint,  for  the  purpose  of  being  applied  to  the  satislaction  of  debts  due  from 
France  to  individual  Spanish  subjects,  it  stated  that  the  French  government, 
in  pursuance  of  those  treaties,  had  inscribed  a  considerable  amount 
[*e26]  of  rentes  in  the  name  of  Machado,  as  the  agent  nominated  by  *the 
king  of  Spain ;  and  that,  upon  the  breaking  out  of  a  civil  war  in 
Spain,  Machado  sold  the  rentes,  and  went  with  the  money  to  England,  where 
he  had  deposited  part  of  it  in  the  hands  of  Messrs.  Hullett,  Brothers  &  Co. 
The  prayer  was,  that  an  account  might  be  taken  of  the  money  so  deposited 
with  Hullett,  Brothers  dc  Co*,  and  that  it  might  be  paid  into  court  or  to  Ta* 
con  and  De  la  Serna. 

To  connect  Tacon  and  De  la  Soma  with  the  suit,  the  bill  stated,  that  the 
king  of  Spain  had  appointed  two  boards — one,  the  board  of  examination  and 
liquidation,  and  the  other  the  board  of  appeal — who  were  to  adjudicate  on  the 
rights  of  persons  claiming  to  be  entitled,  under  the  treaties,  to  a  share  of  tlie 
moneys  furnished  by  France  ;  and  then  it  set  forth  a  document,  dated  on  the 
11th  of  July,  1825,  and  alleged  to  be  duly  executed  according  to  the  formali- 
ties required  by  the  law  of  Spain.  By  this  instrument,  the  president  and 
members  o(  the  board  of  examination  and  liquidation,  after  redting  a  decree 
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of  his  catboiic  majeily,  d«tad  on  the  4lb  of  July,  18S5»  by  which  he  directed 
the  board  to  give  sooh  powen  end  iaelruciioM  ei  were  thereinafter  contaioedt 
**  did,  by  yirtne  thereof,  and  of  the  anple  powers  and  authorities  possessed  by 
the  said  board  for  perfenaing  and  eiecntiag  all  matters  and  things  annexed  to 
its  commissioB,  with  the  incidents  thereof,  and  for  recerering  and  securing  al 
its  dispositioBy  as  the  representatire  of  the  creditors,  the  funds  assigned  to 
them  by  the  said  treaties,  giro  and  grant  fidl  power  and  authority,  and  without 
any  limitation,  general  and  special,  so  far  as  by  law  might  be  requisite  and 
necessary,  unto  Don  Francisco  Tacon  and  Don  Mateo  de  la  Serna,  as  such 
commissioners  as  aforesaid,  jointly  and  soferally,  for  and  in  the  name  of  the  said 
royal  board,  and  representing  its  rights  and  actions,  sod  those  of  the 
president  and  members  thereof,  as  the  repvesentati? es  *of-4he  general  [*927] 
body  of  creditors  whereof  the  liquidation  is  confided  to  them,  dec.,  to 
ask,  demand,  recof er,  and  recM?e  all  and  erery  such  funds  belonging  to  the 
daimants  as  should  or  might  be  in  the  kingdom  of  England,  in  the  hands,  cue- 
tody,  or  possession  of  the  gofOrnwent  thereof^  eorporatioas,  establishments, 
public  or  prifate  companies^  or  other  petseos,  dec.,  but  more  especially  those 
then  being,  or  which  ought  to  be,  in  the  hands,  custody,  or  possession  of  Don 
Juste  Jose  de  Maehado^  belonging  to  the  said  creditors  by  rirtue  of  the  trea- 
ties—^ach  of  them  die  said  Tacon  and  De  la  Seraa  proceeding,  io  respect  of 
the  said  claidss,  confonaably  to  such  instructions  as  should  be  communicated 
to  them  by  the  said  royal  bowd ;  and,  on  recorery  of  the  funds  under  and  by 
Tirtue  of  such  claims,  to  deposit  the  same  in  the  bank  of  England,  to  be  at  the 
dispoeal  of  the  board  as  the  leprosenlatiTe  of  the  said  creditors,  and  in  order 
Co  the  payment  of  their  claims ;  and  for  all  sums  by  tbem  so  recorered  and 
leceired,  to  gire  and  grant  all  necessary  receipts,  releases,  dec. ;  and  they  did 
thereby  further  authorize  and  empower  the  said  attorneys  and  commissioners, 
if  need  or  occasion  should  be,  to  resort  to  and  have  recourse  to  judicial  mea« 
sures  according  to  the  laws  of  this  country-,  by  appearing  either  personally  or 
through  the  medium  of  one  or  more  attorney  or  attorneys,  whom  they  were  at 
liberty  to  nominate,  substitute,  and  support,  as  often  as  occasion  should  re* 
quire,  before  all  competent  judges  and  tribunals,  both  supreme  and  subordinate, 
so  that,  in  vespea  of  the  premises,  and  erery  matter  and  thing  thereunto  be« 
longing,  the  said  Goanmissioners,  Don  Francisco  Tacon  and  Don  Mateo  de  la 
Serna,  were  thereby  inrested  with  full  power  and  authorities,  and  the  most 
ample,  absolute,  and  unqualified  administration  and  exoneration  ;  and  also  with 
full  power  and  authority  to  swear,  appeal,  petition,  and  do  and  perform  aO  other 
necessary  acts,  matters,  and  things." 

*To  this  bill  the  defendants,  who  were  within  the  jurisdiction,  filed    [*228] 
a  general  demurrer  for  want  of  equity. 

1827 ;  June, — Mr.  Heald^  Mr.  Pepys^  and  Mr.  /.  Russell,  for  the  demurrer. 

Sir  Charles  Wether ell^  Mr.  Shadwell,  and  Mr.  Wheatley^  for  the  bilL 

In  support  of  the  demurrer  it  was  alleged,  that  none  of  the  plaintiffs  had 
such  an  interest  as  entitled  them  to  sue  in  a  court  of  equity  for  the  moneys 
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in  question ;  that  the  king  of  Spain,  being  a  foreign  absolute  soyereign,  was 
not  capable  of  maintaining  a  suit  in  a  court  of  equity  here,  or  at  least  he  was  not 
capable  of  maintaining  a  suit  for  the  enforcement  of  alleged  rights,  belonging 
to  him  only  in  his  royal  character  ;[1]  that  the  bill  was  objectionable  for  defect 
of  parties ;  that,  even  if  the  king  of  Spain  bad  such  an  interest  in  the  funds 
mentioned  in  the  bill  as  would  have  entitled  him  to  sue,  yet  Tacon  and  De 
la  Serna  had  no  interest  in  thegi,  and  that  a  bill,  in  which  persons,  who  had  no 
interest  in  the  suit,  were  conjoined  as  plaintiffs  with  a  person  who  had  an  in- 
terest in  it,  could  not  be  sustained* 

December, — The  Lord  Chancellor  desired  that  the  demurrer  might  be 
argued  again,  by  one  counsel  on  each  side,  merely  as  to  the  objection  arising 
from  the  alleged  improper  conjunction  of  plaintiff. 

December  17. — Sir  Charles  Wetherelly  in  support  of  the  bill : — It  cannot 
be  assumed  on  this  bill,  that  Tacon  and  De  la  Serna  have  no  interest  in  the 
fund.  It  is  clear  that,  under  the  instrument  of  the  11th  of  July,  1825,  they 
are  the  persons  entitled  to  receive  the  money,  and  to  give  discharges 
[*292]  for  it ;  so  that,  even  according  to  our  ^notions,  they  have  an  interest 
in  the  recovery  of  the  money,  and  a  duty  to  perform,  which  is  con- 
nected with  the  enforcement  of  the  rights  asserted  by  this  bill.  Part  of  the 
prayer  is,  that  large  sums  may  be  paid  to  them.  Moreover,  that  instrument, 
being  executed  in  Spain  by  Spanish  parties,  must  be  construed  according  to 
the  laws  of  Spain  ;  and  it  would  be  a  bold  construction  to  assume,  that, 
according  to  the  laws  of  Spain,  Tacon  and  De  la  Serna  are  mere  attorneys. 

Even  if  those  two  persons  wore  merely  agents,  why  should  not  the  principal 
and  the  agent  concur  in  suing  ?  By  placing  the  agent  on  the  record,  all,  who 
are  in  any  way  connected  with  the  matter  in  question,  are  brought  before  the 
court ;  and  facilities  are  afforded  for  arranging  the  rights  of  the  parties.  It 
is  the  usual  course  to  join  as  co-plaintiffs  the  trustee  and  cestui  que  trusty  the 
assignor  and  the  assignee,  the  principal  and  the  agent.[2]  If  A.,  as  the 
agent  of  B.,  Contracts  with  C,  A.  and  B.  may  join  in  a  bill  for  the  specific 
performance  of  the  contract.  Nothing  is  more  common  than  for  the  auctioneer 
and  the  vendor  to  concur  in  a  bill  against  the  purchaser  ;  yet,  in  such  a  case, 
the  auctioneer  is  merely  the  agent  of  the  vendor.  Tne  analogies  of  pleading, 
therefore,  opposed  to  the  subtility  on  which  this  demurrer  is  supported  ;  and 

(1]  **  Id  reipect  to  alieo  fovereigos  uid  alien  oorpontions  then  does  not  Mem  any  difficnltj  in 
their  maintaining  suitB  in  the  courts  of  equity  of  another  country.  In  respect  to  foreign  soveieigne 
there  was  formerly  much  forensic  discussion  ;  but  the  doctrine  is  now  established  in  affirmance  of 
their  right  upon  very  satisfactory  principles."  Story's  £q.  Plead.  57.  Tkompten  t.  PowUs,  3  Sim. 
194. 

(3]  Sed  vide,  (foodson  7,  EUision,  3  Russ.  583.  MiUet  ▼.  Bear,  3  Paige,  466.  Fitld  ▼.  Magkee, 
5  Paige,  539,  1  Ho£  Rep.  548.    TKompton  ▼.  McDonald,  2  Dev.  &  Batt  463. 
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there  is  no  priDted  authority  in  its  favor,  though  the  state  of  circumstances, 
to  which  it  would  be  applicable,  must  have  been  of  frequent  occarrence.(a) 

Suppose  the  cause  were  now  at  the  hearing,  wo^d  the  king  of  Spain  be 
precluded  from  obtaining  such  a  decree  as  his  evidence  would  entitle 
him  to,  because  his  agents  are  joined  as  0o-pIaintiffs  ?  If  A.  and  B.,  *sta-  [*280] 
ting  themselves  to  be  partners,  were  to  file  a  bill  for  an  account 
against  their  agent  C,  and  at  the  hearing  C.  were  to  establish  by  evidence, 
that  B.  was  not  a  partner  with  A.,  but  was  merely  his  clerk ;  who  ever  sup- 
posed that  the  proof  of  such  a  fact  would  he  a  defence  to  the  suit,  or  would 
protect  C.  from  accounting  tp  A.  T  The  respective  titles  of  two  co-plaintiffs 
may  be  inconsistent  and  adverse ;  or  they  may  be  so  connected,  that  the 
destruction  of  the  one  is  the  destruction  of  the  other  also :  but  it  is  no  objection 
to  a  suit,  that  the  title  of  one  of  the  plaintiffs  is  destroyed,  provided  there 
remains  on  the  record  a  plaintiff,  whose  title  to  relief  is  consistent  with  the  claim 
of  the  other,  and  is  not  affected  by  its  failure.  Smith  v.  Ryan.{b)  Suppose  three 
or  four  persons,  as  creditors,  file  a  bill  for  the  administration  of  an  estate,  a 
decree  will  be  pronounced,  if  one  of  them  establish  his  demand,  though  none 
of  the  rest  succeed  in  showing  that  any  debt  is  due  to  them.  Here  the  claim 
of  Tacon  and  De  la  Serna  is  not  adverse  to,  but  in  furtherance  of,  the  claim 
of  the  king  of  Spain ;  and  his  catholic  majesty's  title  to  relief  remains 
unimpaired,  whether  they  are  held  to  have  title  to  it  or  not 

The  proposition  of  the  defendants  is  extravagant.  They  say  upon  this 
deifiurrer,  ''  We  admit  that  the  king  of  Spain  is  entitled  to  a  decree  for 
payment  of  the  money  ;  but  he  must  not  have  any  relief  in  this  suit,  because 
the  persons,  who  are  to*  receive  the  money,  are  co-plaintiffs  on  the  record." 
What  inconvenience' or  injury  do  the  defendants  sustain  by  the  addition  of 
these  co-plaintiffs  ?  They  may  be  superfluous  parties ;  but  mere  surplusage 
does  not  vitiate.  There  might,  perhaps,  be  some  ground  of  complaint,  if 
they  were  persons  altogether  strangers  to  the  subject  of  the  suit. 
But,  whether  they  have  or  not  any  interest  legal  or  vequitable,  which  [*2dl] 
would  come  within  the  technical  definitions  of  English  law  they  have 
at  least  a  substantial  and  close  connection  with  the  matters  in  dispute  between 
the  parties. 

Mr.  /.  Rtissell,  contra  : — ^The  instrument  of  the  11th  of  July,  182.5,  is  a 
mere  power  of  attorney,  and  conveys  no  interest,  legal  or  equitable.  No 
words  have  been  pointed  out  in  it,  which  purport  to  convey  any  interest ;  nor 
has  there  been  any  attempt  to  describe  what  is  the  precise  nature  of  the  in- 
terest which  is  supposed  to  be  vested  in  Tacon  and  De  la  Serna.  In  fact, 
that  instrument  could  not  by  possibility  pass  an  interest ;  for  the  parties  who 
executed  it — ^the  president  and  members  of  the  board  of  examination — were, 
themselves,  merely  a  judicial  tribunal,  but  had  no  interest  in  the  fund  which 

(a)  The  churoh-wmrdeoB  maj  joinwith  a  poor  penon  who  ib  ohirgeable  to   the  parish.    1  Eq. 
Ab.  71,  pi.  4,  cited  from  Muroh,  90. 
(ft)  3  Mad.  174. 
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was  to  be  the  subject  of  their  adjudicaltoDa.  The  only  queetion,  therefore,  is, 
whether  a  plaintiff,  bating  an  intereet  in  the  subject  of  the  suit*  can  be  per- 
mitted to  conjoin  with  hiai»  as  plaintiffs,  persons  who  haTO  no  interest  in  it  ? 

The  first  requisite  to  entitle  a  man  to  sustain  the  character  of  a  plaintiff  is, 
to  show  an  interest  which  gives  hiai  a  right  to  bring  the  jurisdiction  of  the 
court  into  action  against  the  defendant.  If  one  plaintiff  is  at  liberty  to  place 
two  or  three  mere  strangers  on  the  record  along  with  him,  he  may  in  like  msn- 
ner  introduce  a  hundred  into  the  suit ;  and,  by  a  proper  selection  of  ages  and 
seres,  may  ensure  such  a  series  of  abatements,  by  a  succession  of  deaths  and 
marriages,  as  will  enable  him  to  oppress  defendants  with  impunity,  and  to  pre- 
vent the  suit  from  ever  reaching  a  stage  ip  which  the  expense  may  be  made 
to  recoil  upon  himself.  Co-plaintiffs,  unlike,  in  this  respect,  to  defen- 
dants, are  joined  together  for  better  and  for  worse ;  the  bill  is  the 
[*232]  *bill  not  ofone  of  the  co-plaintiffs,  but  of  all  <^  them  together ; 
the  proceedings  to  be  taken  are  the  proceedings  not  of  one, 
but  of  all  ;  the  answer  of  the  defendant  must  beto  the  interrogatories 
they  conjointly  put  :  all  of  them  exercise  over  him  all  the  rights,  which, 
in  this  court,  a  plaintiff  has  over  a  defendant ;  and  most  important  these 
rights  certainly  are.  Is  it  to  be  tolerated,  that  a  mere  stranger,  because, 
forsooth,  his  name  is  capriciously  placed  on  a  record,  seeking  relief  as 
to  a  transaction  with  which  he  has  no  concern,  shall  sift  the  conscience  of  a 
defendant,  harass  him  with  exceptions,  inspect  and  take  copies  of  his  books 
and  papers  ?  What  is  a  plaintiff  without  interest  more  than  a  plaintiff  who 
is  dead  ? — save  only  that  the  former  nuty  do  mischief  to  a  defendant,  whereas 
the  other  cannot  1  Now,  if  a  bill,  purporting  to  be  filed  by  two  co-plaintiffs, 
showed  on  the  face  of  it  that  one  of  them  was  dead,  it  is  impossible  to  say 
that  such  a  bill  could  be  sustained. 

If  we  look  at  the  particular  incongraiticis  and  practical  inconyenientes 
flowing  from  such .  a  conjunction  of  plaintiffs,  we  shaU  find,  that,  in  every 
ittage  of  the  cause,  it  leads  to  results  which  jar  with  the  rules  and  practice 
of  the  court.  It  is  the  right  of  a  defendant  to  file  a  cross  bill,  and  certain 
privileges  belong  to  a  plaintiff  in  a  cross  bill,  arising  out  of  the  nature  of 
that  particular  species  of  suit ;  a  cross  bill,  however,  must  bring  the  same 
parties  before  the  court,  which  are  before  it  in  the  original  suit :  Attqmey 
General  V.  Atiin^on: (a)  by  the  conjunction,  therefore,  of  immaterial  plain- 
tiffs, a  defendant  is  harassed  by  the  necessity  of  making  superfluous  defen- 
dants— no  slight  evil  in  a  suit  in  equity.  The  death  of  a  co-plaintiff, 
during  the  abatement,  abates  the  whole  suit  ;  the  defendant  can  take  no 
proceeding ;  be  cannot  even  file  his  answer,  till  the  suit  is  revived  ; 
[*2331  *he  cannot  revive  it ;  and  the  other  co-plaintiffs  may  not  choose  to 
revive,  until  he  takes  steps  to  compel  theqa-  Thus  he  is  exposed  to 
the  danger  of  being  e:U  angled  in  litigation  longer  than  he  would  otherwise 


(«)  9  Fowler's  Exchequer  Piaetiee,  139. 
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have  been  :  of  bat ing  ihal  litigatioD  reoderod  more  evpensire  and  cumbrous, 
and  perhaps  of  losing  enfirsly  those  costs  wbicb  be  migbt  otherwise  bate 
obtained.  It  is  a  rule  of  this  court,  that  a  defendant  cannot  examine  a  plain- 
tiff as  a  witness,  without  the  consent  of  that  plaintiff.  Walkw  ▼.  Wing* 
JiM.(a)[l]  Then  a  plaintiff  has  only  to  place  a  defendant's  witnesses  on 
record  along  with  him,  to  prevent  them  from  being  examined ;  and,  even  if 
the  court,  seeing  that  this  was  done  with  a  view  to  defeat  justice,  were  to 
interfere  by  any  special  order,  still  there  is  difficulty  and  expense  improperly 
thrown  on  the  suitor.  A  plaintiff^  who  is  out  of  the  jurisdiction,  is  obliged 
to  give  security  f«^  costs  ;[2]  but  he  has  only  to  join  with  him  an  immaterial 
co-plaintiff,  and  be  escapes  from  the  rule.  All  the  plaiotiflSi,  who  have  an 
interest  in  the  suit,  may  die,  and  leave  those  who  haye  no  interest  surriving ; 
and  then  there  will  be  a  cause  depending  in  court,  in  which  not  one  of  the 
remaining  plaintiffs  has  any  interest.  These  are  illustrntions  of  the  practi- 
cal incongruities  and  inconveniances  resulting  from  the  theoretical  absurdity 
of  holding  that  one  plaintiff,  who  has  an  interest,  may  place  on  the  record,  as 
oo-plaintiffs  along  with  him,  other  persons  having  no  interest  in  the  suit.  The 
objection  would  clearly  prevail  at  law  ;  for  an  action,  brought  by  several  co- 
plaintiffs,  cannot  be  maintained,  if  it  appears  that  tfaere  is  one  of  them,  who 
has  not  an  interest  in  the  action  ;[3]  and,  on  this  point,  the  principle  of  plead- 
ing must  be  the  same  at  law  and  in  equity. 

If  a  record  so  framed  is  essentially  faulty,  how  is  the  objection  to 
be  taken  ?  Not  by  plea ;  for  the  objection  ^appears  on  the  bill :  not  [*SS4] 
by  motion  ;  for  it  is  not  upon  motion  that  the  court  deals  with  the 
proper  or  improper  frame  of  the  pleadings.  It  is,  therefore,  by  demurrer,  and 
by  demurrer  alone,  that  plaintiffs  can  be  stayed  from  proceeding  in  a  suit  so 
mischievously  constituted.  If  the  defendant  does  not  demur,  he  must  suffer 
all  the  disadvantages  arising  from  the  faulty  constituticm  of  the  suit. 

What  would  be  done  with  such  a  suit,  if  brought  to  a  hearing,  it  is  unneces- 
sary to  inquire :  because  there  are  many  cases,  in  which,  if  an  objection  is  not 
insisted  on  by  plea  or  demurrer,  the  benefit  of  it  is  lost.  If  to  a  bill  for  an 
account  a  defendant  answers,  but  by  his  answer  insists  on  a  stated  and  settled 
account,  as  a  bar  to  part  of  the  account,  the  plaintiff  may  amend  his  bill,  charge 
error  in  that  stated  and  settled  account,  and,  by  proving  such  errors,  open  the 
whole  account,  at  tbe  hearing.  But  if,  instead  of  insisting  by  answor  on  the 
settled  account,  the  defendant  had  pleaded  it  to  that  part  of  the  account  which 
it  includes,  and  had  answered  as  to  the  residue,  and  the  plea  hfid  been  good  in 
form,  so  as  to  have  been  allowed  upon  argimient,  the  plaintiff  could  not  after- 
wards have  amended  his  bill  by  stating  errors  in  the  account  so  settled,  and 
when  be  came  to  ^  hearing,  that  p^rt  of  the  account  woi|ld  havp  been  completely 

(a)  12  Vei.  178. 

[1]  Vide  Fereday  ▼.  Wi^htmekj  ante,  114. 

[2]  Vide  1  Johns.  Ch.  Rep.  903.    PrUe  t.  BetU,  Q  MfB,44.    Hay  t.  Power,  9  fidw.  Ch 
Rep.  494. 

[3]  Vide  1  Daol.  Ftaet.  95. 
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barred.  Taylor  t.  Shaw,{a){  1  ]  If  a  bill  is  multifarious,  and  the  defendaot  de- 
murs, the  bill  is  out  of  ceurt ;  but  if  he  does  demur  the  objection  cannot  be 
taken  at  the  hearing.     Ward  t.  Cooke^{b)  Wynne  y.  Callander, {c)[2] 

So  the  question  would  stand,  if  it  were  untouched  by  dicta  or  deci- 
[*235]  sions.    But  there  are  authorities  which  bear  *upon  it,  and  all  those 

authorities  lead  to  the  same  conclusion  :  for,  as  often  as  the  subject 
has  be6n  adverted  to,  the  doctrine  of  the  court  with  respect  to  it  has  been  treat- 
ed as  settled  ;  and  whenever  the  point  has  been  distinctly  raised,  it  has  met 
uniformly  with  the  same  decision.  So  far  back  as  1719,  Lord  Chancellor 
Parker  said,  ''  Though  equity  go  so  far  as  to  give  either  side  leave  to  examine 
a  defendant  de  bene  esse,  yet  this  rule  has  not  been  extended  to  a  plaintiff,  who, 
if  he  be  an  immaterial  plaintiff,  the  defendant  may  demur-^Cd)  So  in  Trough-' 
ton  V.  Getley,{e)  it  was  said,  and  not  denied,  "  that,  if  a  plaintiff  was  an  imma- 
terial party,  the  defendant  might  demur.^  The  question  has  been  twice 
decided  by  Sir  John  Leach»  when  Vice-chancellor.  In  Cuff  v.  PlatM,{g)  a 
general  demurrer  was  allowed  expressly  on  the  ground  that,  though  one  of  two 
plaintiffs  had  an  interest  in  the  subject  of  the  suit,  the  other  had  no  interest  in 
it.  In  Makepeace  ▼.  Haythome,{h)  a  defendant  pleaded  in  bar  to  a  bill  for  an 
account,  that  one  of  the  plaintiffs  was  an  uncertificated  bankrupt ;  and,  though 
the  other  plaintiff  had  such  an  interest  as  vvould  have  sustained  the  suit,  if  he 
had  sued  alone,  and  though  the  persons  named  in  the  plea  as  assignees  of  the 
bankrupt  plaintiff  were  already  defendants  in  respect  of  some  of  the  transac- 
tions stated  in  the  pleadings,  so  that  nothing  could  turn  on  any  alleged  want  of 
parties  (even  if  the  plea  had  taken  such  an  objection — which  it  did  not  do,)  the 
Vice-chancellor  allowed  the  ^lea  expressly  upon  the  ground,  that  one  of  the 
plaintiffs  had  no  interest  in  the  subject  matter  of  the  suit. 

In  no  one  of  the  instances  which  have  been  referred  to  in  support  of  the  bill, 

is  a  party  placed  as  a  plaintiff  on  the  record,  who  has  no  interest,  either 
[*236]    legal  or  ^equitable,  in  the  matter  of  the  suit.     It  is  true,  for  instance, 

that  an  auctioneer  is  often  joined  as  a  plaintiff  with  the  vendor  in  a  bill 
against  the  purchaser ;  but  the  auctioneer  has  an  interest  in  the  contract,  and 
might  bring  an  action  upon  it ;  and  he  has  an  interest  also  in  being  protected 
from  the  legal  liability,  which  he  might  incur  in  an  action  brought  by  the  pur- 
chaser to  recover  the  deposit.[3]  The  assignor  and  the  assignee  sue  together, 
because  the  one  has  the  legal,  the-  other  the  equitable  interest.  Smith  t» 
Ryan,{i)  was  simply  a  case  of  that  kind. 
Sir  Charles  Wetherell,  in  reply. 

December  22. — ^Thb  I^rd  Chancellor  : — ^This  is  a  bill  filed  in  the  name 

\  (a)  3  Sim.  &  Sta.  13.         (6)  5  Mad.  123.  (e)  1  Ranell,  293.  {d)  1  P.  Wmt.  596. 

(e)  I  Dick.  383.         {g)  See  infra,  page  343.      (A)  See  iDfra,  page  344.    (s)  3  Mad.  174. 
[1]  Vide  Weed  v.  SmaU,  7  Piiige,  573. 

[8]  Vide  Gibb§  v.  CUggetif  3  Gill  &  Johof.  14.    Orav€$  v.  Fresh,  9  Gill  &  Johns.  280.    1  Sim. 
^  Sta.  65,  note  (e). 
[3]  Vide  Burrough  ▼.  Skinner,  5  Bmr.  3639.    WUliana  ▼.  WiliingUm,  1  H.  Black.  81. 
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of  the  lung  of  Spain  and  Don  Francisco  Tacon  and  Don  Maleo  de  la  Serna^ 
against  Don  Justo  de  Machado.  and  John  HuIIeit  and  Charles  Widder.  The 
object  of  the  bill  is  to  obtain  an  accouut  of  certain  moneys  which  are  alleged  to 
have  come  into  the  possession  of  the  defendants.  The  facts  of  tht  case  stated 
by  the  bill,  as  far  as  it  is  necessary  to  mention  them  for  the  purpose  of  the 
present  question,  are  the  following  :— 

By  virtue  of  a  convention  entered  into  between  the  governments  of  Franca 
and  Spain,. the  government  of  France  engaged  to  appropriate  a  large  sum  of 
money,  for  the  purpose  of  being  applied  to  the  liquidation  of  certain  claims, 
which  subjects  of  the  king  of  Spain  had  on  the  French  government,  in  conse* 
quence  of  events  that  had  taken  place  during  the  period  when  tbe  troops  of 
France  occupied  that  country.  The  stipulation  was,  not  that  money 
was  to  be  paid  in  the  first  instance,  but  *that  a  certain  quantity  of  [*2d7] 
French  rentes  were  to  be  inscribed  in  the  great  book  of  the  debt  of 
France,  and  that  inscription  was  to  be  in  the  name  of  such  persons  as  the  king 
of  Spain  should  appoint.  The  person,  originally  appointed  for  that  purpose, 
was  an  individual  of  the  name  of  Noguera,  who  was  then  consul-general  of 
Spain  in  the  kingdom  of  France.  In  pursuance  of  the  convention,  the  govern- 
ment of  France  inscribed  a  portion  of  those  rentes  in  the  great  book,  in  the 
name  of  Noguera.  But,  before  the  transaction  was  completed,  Noguera  was 
removed,  and,  one  of  the  defendants,  Machado,  being  appointed  consul  in  his 
stead,  Noguera  transferred  to  him  the  rentes  which  had  originally  been  in- 
scribed in  the  name  of  him,  Noguera ;  and  the  inscription  of  the  balance  ot 
rentes  in  the  great  book  was  made  in  the  name  of  Machado.  Soon  after  this 
transaction,  a  civil  war  broke  out  in  Spain  ;  and  Machado,  being  apprehensive 
that  this  property  might  in  some  way  or  other  be  devested  out  of  him,  sold  the 
rentes,  and  came  to  ihis  country  with  the  proceeds  of  the  sale.  After  he  had 
been  some  time  here,  he  assigned  or  transferred  to  Messrs.  Hullet,  Brothers 
&  Co.,  or  deposited  with  them,  a  part  of  this  money,  and  he  afterwards  went 
to  the  Netherlands,  where  he  was  residing  at  the  time  when  the  bill  was  filed. 
After  an  arrangement  had  been  concluded  between  the  kingdoms  of  France  and 
Spain,  and  the  civil  war  had  been  brought  to  an  end,  applications  were  made 
on  the  part  of  the  government  of  Spain,  to  Machado,  to  pay  over  the  money  to 
them,  or  deposit  it  in  the  bank  of  England.  These  applications  were  made 
to  him  by  one  of  the  secretaries  of  state  of  the  Spanish  government,  and  also 
by  two  persons,  the  presidents  of  two  tribunals  which  had  been  constituted — 
the  one,  for  the  purpose  of  examining  the  claims  of  the  Spanish  subjects  on  this 
fund — and  the  other,  as  a  tribunal  of  appeal.  In  consequence  of  in- 
structions which  these  two  ^presidents  had  received  froni  the  king  of  [*238] 
Spain,  they  appointed  particular  persons  as  their  commissioners  or 
agents,  for  the  purpose  of  collecting  and  receiving  this  money ;  and  the  per- 
sons, who  were  so  appointed  for  that  purpose,  are  the  two  plaintififs  Tacon  and 
De  la  Sema.  Tacon  and  De  la  Serna  came  over  to  this  country  ;  and  the  bill 
was  filed  against  the  partners  in  the  house  of  Hnllett,  Brothers  &  Co.,  and 
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agaiMt  Hicbado,  b  the  joiiit  Bioies  <tf  Uw  kiag  of  Spiip,  Taeoa,  and  Da  k 
Sarna. 

To  this  bill  a  general  demamr  waa  filed,  aad  rariooa  poinU  were  argued  oa 
thai  demurrer. 

One  point,  whieb  was  argued  on  tbat  deorarrery  -and  wbicfa  was  spoken  to  a 
second  time,  was,  that  Tacon  and  De  la  Serna  have  no  interest  in  this  property, 
so  as  to  entitle  them  to  soe  for  it  in  this  ceim ;  and  if  they  have  do  interest  in 
this  property,  that  then  the  circnmstance  of  their  being  joined  as  plaintiffs  on 
the  record  with  the  king  of  Spain,  (assoming  tbat  the  king  of  Spain  bas  such 
an  interest  as  woakl  entitle  bim  alone  to  sustain  a  suit,)  is  a  good  gronad 
of  demurrer. 

The  first  question,  tberelcvey  is,  whether  Tacon  and  De  la  Serna  hsTO  any 
interest  in  the  subject  matter  of  this  suit*  The  two  boaids*-*the  board  of  ex* 
amination  and  liquidation,  und  the  board  of  appea^were  constituted  for  ibe 
purpose  of  ascertaining  who  were  the  individual  subjecu  of  Spain  that  had 
claims  on  the  fund ;  they  were  ttibuaals  constituted  for  the  purpose  of  adjudi* 
cation.  After  the  fund  had  been  collected  and  deposited,  they  were  to  issue 
certificates  of  their  adjudications ;  and  the  persons,  holding  those  certificates, 
were  to  be  entitled,  on  ^)plication  to  the  king  of  Spain,  or  to  the  per^ 
[*ft89.]  sons  appointed  by  him,  to  receive  a  ^proportion  of  the  fond  corres* 
.  ponding  with  thosd  certificates.  In  consequence  of  the  difieulties 
which  were  thrown  in  the  way  of  obtaining  the  money  from  Macbado,  the  king 
of  Spain  autborized  these  two  tribunals  to  appoiat  conunissioners,  for  the  pur- 
pose of  eodeatoring  to  get  il  into  their  hands :  and  these  commissioners  were 
appointed  by  an  instrument  which  is  set  out  on  this  record.  On  looking  at 
that  instrument,  it  appears^  on  the  construction  of  it,  to  be  a  mere  power  of 
attorney  :  it  is,  in  its  form,  very  similar  to  an  English  power  of  attorney  ;  it 
gives  Tacon  and  De  la  Soma  power  to  sue,  to  demand,  to  receive,  and  give 
acquitances,  and,  upon  receipt  or  recovery  of  the  money,  to  deposit  it  in  the 
bank  of  England,  or  to  secure  it  in  any  other  mode.  Construing  this  instni* 
moot  according  to  the  obvious  import  of  its  terme,  ai  it  is  set  out  in  the  bill, 
I  do  not  think  it  conveys  4Uiy  interest  whatever  te  Tacon  and  De  la  Serna ;  it 
is  merely  an  authority  to  them  to-  act  as. attorneys  for  the  persons  whom  they 
represent. 

It  was  suggested,  m  the  course  of  the  argument,  that  it  was  difficult  for  us 
to  be  quite  sure  as  to  the  conairuction  of  this  instrument ;  for  it  was  an  instru-* 
ment  executed*  in  Spain,  and  was  therefore  to  be  construed  according  to  the 
laws  of  Spain,  The  answer  is  obvious^  The  instrument  is  set  out  on  the  re- 
cord, and  we  must  construe  that  instrument  according  to  the  natural  import  of 
its  terms.  If  it  is  to  have  a  peculiar  sense  and  construction,  arising  out  of  the 
laws  of  Spain,  it  was  ineumbent  on  those  who  contend  that  such  a  construc- 
tion should  be  given  to  it,  to  have  made  a  statement  to  that  eSect  on  the  face 
of  the  bill.  There  being  no  such  allegation,  I  must  construe  the  instrument 
according  to  iu  bbriaus  iaspost ;  and»  after  hatting  perused  it  repeatedly  with 
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as  much  attention  and  care  as  I  could  give  to  it,  I  think  that  it  is  a 

mere  power  of  attorney,  authorizing  *Tacon  and  De  la  Serna  to  col-  ^240] 

lect  the  money,  and  to  sue  for  it  in  the  name  of  their  principal. 

That  being  so,  there  are  on  this  record,  conjoined  as  plaintiffs  with  the  king 
of  Spain,  who  has  an  interest  in  the  suit,  two  persons  who  have  no  interest, 
and  who,  if  they  are  to  sue,  ought  to  sue,  not  in  their  own  names,  but  in  the 
names  of  those  from  whom  they  derive  their  authority.  Is  this,  or  is  it  not,  a 
ground  of  general  demurrer  ? 

If  a  party,  having  an  interest,  could  join  with  himself,  on  the  same  record, 
a  party  not  having  any  interest,  and  no  advantage  of  that  could  be  taken,  either 
by  plea  or  general  demurrer,  it  would  be  productive  of  great  and  obvious  in- 
convenience. But  it  is  not  necessary  for  me  to  reason  on  the  general  princi- 
ples applicable  to  the  question,  or  to  point  out  the  inconveniences  which  would 
ensue,  if  such  an  objection  were  not  a  ground  of  general  demurrer ;  because 
the  point  has  been  decided  in  two  distinct  and  precise  cases,  by  the  present 
Master  of  the  Rolls. 

In  a  case  of  Cuff  7,  PhUell^  which  was  decided  in  1822,  a  person  of  the 
name  of  Lincoln  fell  into  embarrassments,  and  an  arrangement  was  made  that 
he  should  assign  his  property  for  the  benefit  of  his  creditors.  An  assignment 
was  prepared,  and  the  two  trustees,  to  whom  the  assignment  was  to  be  made, 
were  Cuff  and  a  person  of  the  name  of  Griffith.  The  assignment  never  took 
effect :  but  the  defendant  Platell,  by  the  directions  of  Cuff  and  Griffith,  the 
intended  trustees,  took  possession  of  the  property  of  the  insolvent,  and  sold  it. 
Afterwards  a  commission  of  bankrupt  was  issued  against  Lincoln ;  and, 
Cuff  being  appointed  assignee  of  his  estate,  Cuff  and  Griffith  joined  in  filing  a 
bill  against  Platell  for  the  produce  of  the  property  he  had  sold.  A 
general  demurrer  was  filed  ;  and  on  ^argument,  (though  that  point  [*241] 
was  not  made  at  the  bar,)  the  Vice-Chancellor,  observed,  that  it  ap- 
peared by  the  bill  that  the  assignment  did  not  take  effect ;  that  Griffith,  there- 
fore, had  no  interest  in  the  subject  matter  of  the  suit,  and,  Griffith  having  no 
interest,  he  had  no  right  to  sue  in  conjunction  with  Cuff;  and  he  was  of  opin- 
ion, on  that  ground,  that  the  demurrer  ought  to  be  allowed. 

The  question  came  again  before  the  same  learned  judge,  in  the  case  of 
Makepeace  v.  Haythome,  in  1827.  In  that  case,  the  objection  did  not  appear 
on  the  face  of  the  bill ;  the  defendant,  therefore  brought  it  forward  by  plea. 
The  judgment  of  Sir  John  Leach  was  in  these  terms  : — "  The  single  question 
is,  if  one  plaintiff  has  no  interest  in  the  matters  of  the  suit,  and  the  others 
alone  have  an  interest,  does  such  a  conjunction  of  parties  make  the  bill  de- 
murrable, or  expose  it  to  be  met  by  a  plea  ?  On  consideration,  I  entertain  the 
same  opinion  I  expressed  on  the  argument*  I  am  clearly  of  opinioui  that,  if  a 
party,  having  an  interest,  joins  with  him,  as  a  co-plaintiff,  a  party  having  no 
interest,  the  bill  is  demurrable,  if  that  fact  appears  on  the  bill :  if  the  fact  does 
not  appear  on  the  bill,  but  is  brought  forward  by  plea,  such  a  plea  is  a  good 
defence  to  the  suit.  I  am  of  opinion,  therefore,  that  this  plea  must  be  allowed.'' 
Vol.  IV.  19 
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On  the  auihority  of  ihese  two  deciaions,  I  am  of  opioioo  that  the  preteot 
demurrer  ought  to  be  allowed  ;  it  depending  entirely  on  the  quesiioo,  whether 
or  not,  on  the  consiruction  of  the  instrument  set  out  in  the  bill,  Tacon  and  De 
^  '  la  Serna  have  any  interest  in  the  moneys  which  are  the  subject  of  the  suit. 

'/  ■  That  instrument,  in  my  opinion,  does  not  conrey  any  interest  to  them  ;  and 

the  bill,  in  its  present  form,  cannot  be  sustained. 

Demurrer  allowed.[  1  ] 


[•242]  •CuFP  V.  Platell. 

Vjji:  1832;  NoTemb«r3. 

ii^^i  A  gvnenl  damorrer  for  want  of  equity  allowed,  where  it  appeared  oo  the  face  of  the  bill,  Uiat,  of 

'i|^  two  co-plaintifii,  one  had  not  any  intereel  in  Uie  matten  of  tiie  anit. 

;'j  ,  A  PERSON  of  the  name  of  Lincoln  being  in  embarrassed  circumstances,  an 

J"  agreement  was  entered  into  that  his  property  should  be  assigned  to  Cuff  and 

k'.,  Griffith  in  trust  for  his  creditors.    For  this  purpose  a  deed  of  trust  was  pre- 

pared ;  and  Cuff  and  Griffith,  acting  as  trustees,  though  from  the  statement  in 
the  bill  it  was  apparent  that  the  intended  deed  of  trust  never  had  any  opera* 
tion  as  a  valid  instrument,  took  possession  of  the  property  of  Lincoln,  and  sold 
jv  part  of  it.    lu  making  the  sales,  they  employed  the  defendant  Platell  as  their 

agent,  and  be  received  and  still  retained  the  proceeds.  Afterwards  a  commis- 
sion of  bankrupt  issued  against  Lincoln,  under  which  he  was  declared  a  bank- 
rupt ;  and  two  assignees  were  elected,  of  whom  Cuff  was  the  survivor.  The 
bill  was  filed  by  Cuff  and  Griffith  ;  and,  after  stating  in  detail  the  transactions 
above  referred  to,  prayed  that  Platell  might  account  for  the  moneys  received 
by  him,  arising  from  the  sale  of  Lincoln's  effects,  and  that  he  might  deliver 
up  the  title  deeds  of  certain  real  estates  of  Lincoln  which  had  come  into  his 
bands. 

Platell  demurred  to  the  bill  for  want  of  equity. 

Mr.  Raupell,  in  support  of  the  demurrer,  contended,  that  this  was  merely  a 
bill  for  money  had  and  received  to  the  use  of  the  plaintiffs,  and  that  their 
remedy  was  at  law  and  not  in  equity. 


[  ^ ,  Mr.  Barber^  contra,  argued,  that  the  money  had  come  into  the  hands 

M  \  [I]  Vide  I  Sim.  dt  Sto.  188,  n,  1.    Olym  ▼.  Soarw,  3  Myl.  dc  K.  450.    Delradre  ▼.  Shmv),  9 

f  ." !  8im.  237.   Clarkton  ▼.  De  Peyrter,  3  Paige,  336.    The  Tru9tee9  of  Watertown  v.  Cowen,  4  Paige, 

I  .  ■'  510.    R<{ffety  ▼.  King,  I  Keen,  601.     Wake  t.  Parker,  3  Keen,  59.    Paige  y.  Towruend,  5  Sim. 

I    ;  395.    Clamm  ▼.  Lawrence,  3  Edw.  Ch.  Rep.  53.    Od^  t.  Bwrd,  id.  489.    Where  the  objeotion  of 

miejotnder  of  plaintifia  haa  not  heen  laiaed  by  demoner,  plea  or  anawer,  it  oomea  too  late  at  tho 
t  'Hi  hearing.     The  Trueteee  of  Watertown  ▼.  Cowen,  obi  sap.    Raffety  y.  King,  abi  sup.    EgeM  ▼• 

Heenan,  1  Flan.  de.  Kell.  39.  There  are  oasee  in  which,  notwithstanding  a  misjoinder  of  plaintifi, 
the  coart  has  permitted  a  decree  to  be  made  at  the  bearing.  It  has  been  done  when  it  has  ap- 
peared that  jostiee  ooold  be  done  to  aU  parties,  notwithstanding  the  misjoinder.  Lambert  y . 
Hutekmmn,  I  Beav.  377.     WHkinmn  t.  Ptny,  post,  974. 

W 

u 


CASES  IN  CHANCERT.  244 


1837.— Mak«peM8  ▼.  HajtJiorM. 


of  Platell  as  the  agent  of  Cuff  and  .^Griffith,  and  that  a  principal  bad   f*d48] 
always  a  right  to  make  hia  agent  accoont  in  a  coort  of  equity. 

SiK  John  Lsach,  Vice-Chancillor  : — ^Cuff  alone  would  hate  had  a  clear 
right  to  eustain  this  bill  against  Platell.  Bat  the  intended  deed  of  trust  never 
took  effect ;  and  Griffith,  therefore,  has  no  interest  in  the  matters  in  litigation. 
The  question  then  is,  can  a  plaintiff  join  with  him,  as  a  co-plaintiff,  a  person 
who  has  no  interest  in  the  matters  in  litigation  ? 

Mr.  Barber  argued,  first,  that,  according  to  the  statement  in  the  bill,  Griffith 
had  or  might  have  an  interest  in  the  suit ;  and,  secondly,  that,  if  he  had  no 
interest,  the  bill  would  be  sustained  by  the  interest  which  was  in  Cuff. 

The  Vice-chancellor  held,  that  the  bill  did  not  show  any  interest  in  Grif- 
fith ;  and  that  a  plaintiff,  havmg  an  interest*  could  not  join  with  him  as  a  co- 
plaintiff,  a  person  having  no  interest  in  the  matters  of  the  suit. 

Mr.  Barber  suggested,  that  many  such  bills  had  been  filed. 

The  Vice- Chancellor  gave  him  permission  to  mention  the  point  again,  if  he 
could  find  any  authority  for  such  a  conjunction  of  plaintiffs. 

On  a  subsequent  day,  Mr.  Barber  stated,  that  he  had  not  been  able  to  find 
any  authority  on  the  subject ;  and  the  demurrer  was  ordered  to  be  allowed. 


^Makepeace  i;.  Hatthorne.  [*^4] 

18S{7;  ApriL 

A  plot,  ^winf  that  one  of  two  plaintUb  has  no  interest  in  the  matten  of  thn  suit,  is  a  good  do. 
fence  to  the  whole  bill. 

The  bill  was  filed  by  Henry  Makepeace,  and  by  James  Small  on  behalf  of 
himself  and  the  other  creditors  of  two  partnerships,  which  had  traded  under 
the  firms  of  Clarkes  and  Makepeace,  and  Clarke  and  Makepeace. 

The  bill  stated  that  the  plaintiff  Henry  Makepeace  and  John  Clarke  the 
younger  entered,  in  1817,  into  partnership  with  John  Clarke  the  elder ;  that  in 
July,  1819,  John  Clarke  the  elder  died,  having,  by  his  will,  devised  his  free- 
hold messuages,  workshops,  and  premises  unto  Haythorne,  John  Clarke  the 
younger,  and  Latcham,  upon  trust  to  permit  and  suffer  his  partners,  John  Clarke 
the  younger  and  Henry  Makepeace,  to  continue  in  possession  of  his  warehouse 
and  other  premises  at  a  yearly  rent ;  that  the  executors  proved  the  will ;  that, 
in  September,  1821,  an  agreement  was  entered  into,  under  which  the  partner- 
ship was  carried  on  between  John  Clarke  the  younger  and  Henry  Makepeace ; 
that,  in  May,  1824,  John  Clarke  the  younger,  with  a  view  to  exclude  Henry 
Makepeace  from  the  business,  and  to  appropriate  it  to  himself,  caused  a  dis- 
tress to  be  levied  on  the  partnership  premises,  under  which  John  Russ  Grant 
was  put  into  possession  of  the  partnership  property ;  that  John  Russ  Grant 
bad  from  that  time  continued  in  the  possession  and  management  of  it ;  that,  in 
June,  1824,  John  Claike  the  younger  died,  having  appointed  Haythorne  aod 
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Latcham  his  eirecuiors  ;  that  the  plaintiff  Small  was  a  creditor  of  both  part- 
nerships ;  and  that  certain  sums  were  due  to  Makepeace  from  the 
[*245]  estate  of  Clarke  the  *elder.  The  material  part  of  the  prayer  was,  that 
the  rights  and  interests  of  Makepeace  in  the  partnerships  might  be 
declared  and  ascertained,  and  that  the  estates  of  the  Clarkes  might  be  applied 
in  a  due  course  of  administration. 

John  Russ  Grant  was  a  defendant. 

To  this  bill  the  defendants  Haytborne  and  Latcham  put  in  a  plea,  in  bar  to 
the  whole  of  the  discovery  and  relief.  The  plea  after  the  usual  averments 
with  respect  to  the  trading,  the  petitioning  creditor's  debt,  the  act  of  bankruptcy 
and  the  issuing  of  the  commission,  stated,  that  in  June,  1&24,  Henry  Make- 
peace had  been  declared  a  bankrupt ;  that  his  estate  and  effects  had  been  as- 
signed to  John  Russ  Grant,  who  had  been  duly  chosen  assignee ;  and  that 
Henry  Makepeace  had  from  that  time  been  and  still  was  an  uncertificated  bank- 
rupt. 

Mr.  Wakefield  supported  the  plea  on  the  ground,  that  it  stated  matter  which 
showed  that  the  plaintiff  Makepeace  had  no  interest,  in  respect  of  which  he 
could  sue ;  and  he  argued  that  a  bill  could  not  be  sustained,  unless  each  and 
every  one  of  the  plaintiffs  had  some  interest,  legal  or  equitable,  in  the  matters 
of  the  suit. 

Mr.  Ueald  and  Mr.  Koe,  contra  : — The  averments  of  the  plea  show  only 
that  Makepeace  could  not  have  been  sole  plaintiff.  But  the  co-plaintiff  Small 
has  a  title  to  relief,  which  is  in  no  degree  affected  by  the  averments  of  the 
plea.  How  then,  can  a  plea  be  good,  which  meets  only  a  part  of  the  case 
stated  by  the  plaintiffs  ?  This  plea,  if  worth  any  thing,  should  have  been 
limited  to  so  much  of  the  bill  as  related  to  the  relief  prayed  by  or  for  Make- 
peace. 
[*246]  *There  is  no  authority  for  the  position,  that  a  bill  cannot  be  sus- 
tained, unless  each  and  every  of  the  plaintiffs  has  an  interest  in  the 
matters  of  the  suit.  It  is  enough  that  there  be  clearly  such  an  interest  in  the 
plaintiffs,  some  or  one  of  them,  as  will  give  to  dl,  or  some  or  one  of  them,  a 
title  to  equitable  relief  against  the  defendants. 

The  Vice-Change llor  ordered  the  further  argument  to  stand  over,  in  order 
that  counsel  might  search  for  authorities ;  stating  at  the  same  time,  that  he 
had  some  recollection  of  having,  on  a  former  occasion,  decided,  that,  if  one*  of 
several  co-plaintiffs  had  no  interest  in  the  suit,  the  bill  could  not  be  sustained. 


The  plea  was  again  mentioned,  but  no  authorities  were  produced. 

Sir  John  Leach,  on  the  last  day  on  which  he  sat  as  Vice-chancellor, 
delivered  the  following  judgment : — This  is  a  bill  for  an  account,  filed  by  two 
complainants.  The  defendant  has  pleaded  in  bar,  that  one  of  these  two  co- 
plaintiffs  is  an  uncertificated  bankrupt.  The  fact  of  bankruptcy  being  established 
for  the  purpose  of  the  argument  of  the  plea,  it  is  clear,  that  of  the  two  co-plain- 
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tiffsy  there  is  one  who  has  do  ioleresi  in  the  matters  of  the  suit ;  and  the 
defendant  insisU,  that  the  coDJunctioD  of  a  plaintiff  not  having  an  interest  with 
a  plaintiff  who  has  an  interest,  is  fatal  to  the  bill.  The  single  question  then, 
is,  if  one  plaintiff  has  no  interest  in  the  matters  of  the  suit,  and  the  others  alone 
have  an  interest,  does  such  a  conjunction  of  parties  make  the  bill  demurrable, 
or  expose  it  to  be  met  by  a  plea  ? 

*0n  consideration,  I  entertain  the  same  opinion  I  eipressed  on  the  [*247] 
argument  I  am  cleaily  of  opinion,  that,  if  a  party,  having  an  interest, 
joins  with  him,  as  a  co-plaintiff,  a  party  having  no  interest,  the  bill  is  demur* 
rable,  if  that  fact  appears  on  tlie  bill ;  if  the  fact  does  not  appear  on  the  bill, 
but  is  brought  forward  by  plea,  such  a  plea  is  a  good  defence  to  the  suit.  I 
am  of  opinion,  therefore,  that  this  plea  must  be  allowed. 


NeROT  t;.  BuRNANP. 

1837 ;  Joly  30, 31 ;  December  33. 

Where  a  pertnerehip  m  dtfeoWed,  and,  after  the  diaeolotioD,  one  of  the  partner*,  without  the  eon- 
■ent  of  the  other,  eontinaea  in  poeeeiiion  of  the  partnenhip  effects,  and  carriei  on  the  tame 
hasinem  on  the  eame  premiaee,  in  the  conne  of  which  the  epecific  efiecle  that  belonged  to  the  part, 
nerehip  are,  in  whole  or  in  part,  oonanmed,  and  replaced  by  otbera ;  the  dfeota,  which  are 
found  on  the  premiaea,  and  with  which  the  bnaineia  if  carried  on  at  the  date  of  a  decree,  declar- 
ing the  partnership  to  have  been  diseolved  before  the  institution  of  the  suit,  are  not  to  be  treated 
as  property  of  the  partnership. 

Evidence  of  the  existence  of  a  partnenhip. 

John  Nerot,  while  carrying  on  business  as  an  hotel-keepc^r,  in  a  messuage 
situate  in  King  street,  known  by  the  name  of  Nerot's  hotel,  made  his  will, 
dated  on  the  dOth  of  January,  1798,  whereby,  after  declaring  it  to  be  his  in- 
tention to  assign  unto  John  Dax,  the  messuage  and  hotel  for  the  remainder  of 
bis  term  therein,  together  with  all  his  effects  in  or  about  the  same,  and  the 
business  carried  on  in  it,  in  trust  for  the  benefit  of  his  son  and  daughter,  James 
Nerot  and  Mary  Nerot,  subject  to  their  paying  unto  him  an  annuity  to  be 
agreed  upon  between  them  for  his  life,  he,  the  testator,  bequeathed  unto  bis 
son,  his  daughter,  and  John  Dax,  101.  each  ;  and,  as  to  all  the  residue  and  re- 
mainder of  his  personal  estate  and  effects,  except  the  hotel,  and  the  plate 
furniture,  and  effects  in  and  about  it,  he  gave  the  same  unto  his  daugh- 
ter and  son  in  equal  shares ;  and  he  ^appointed  his  daughter  Mary  [*248] 
Nerot,  and  John  Dax,  his  executrix  and  executor. 

The  testator  died  in  May,  1804,  without  having  executed  any  such  assign- 
ment as  was  referred  to  in  his  will,  and  leaving  his  son  and  daughter  his  only 
next  of  kin. 

The  daughter  alone  proved  the  will.  After  the  death  of  her  father.  Miss 
Nerot  continued  to  carry  on  the  business  in  her  own  name,  on  the  same 
premises,  and  in  the  same  manner,  as  it  had  been  conducted  previously.  In 
the  beginning  of  1810,  the  lease  t)f  the  premises  in  King  street  being  about  to 
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expire,  she  transferred  the  business  to  a  house  in  Clifford  street,  which  was 
purchased  by  her  in  her  own  name,  and  conveyed  to  her  in  fee  ;  and  there  the 
concern  was  managed,  in  the  same  manner  as  before,  until  the  16th  of  Sep- 
tember, 1819,  when  she  intermarried  with  the  defendant  George  Burnand. 
By  a  settlement  made  in  contemplation  of  the  marriage,  and  dated  the  2l8t  of 
August,  1819,  the  hotel  and  the  effects  in  and  about  it  were  conveyed  and 
assigned  to  Flexney,  on  trust  to  sell  the  same,  and  to  stand  possessed  of  the 
proceeds,  when  invested  in  the  public  funds,  upon  certain  trusts  for  the  benefit 
of  the  husband  and  wife,  and  the  issue  of  the  marriage. 

On  the  12th  of  January,  1820,  James  Nerot,  who,  from  the  year  1808,  had 
been  almost  constantly  resident  on  the  continent,  filed  his  bill  against  Mr.  and 
Mrs.  Burnand,  alleging  that  the  business  had  been  carried  on  by  his  sister  for 
the  equal  benefit  of  himself  and  her,  and  with  the  effects  of  the  testator :  that 
the  house  in  Clifford  street  had  been  purchased  without  the  concurrence  of 
the  plaintiff,  but  had  been  paid  for  with  money  arising  from  the  assets  of  the 

testator  or  from  the  profits  of  the  business  :  that  the  business  carried 
[*^249]    *on  in  Clifford  street  was  a  continuation  of  the  business  before  carried 

on  in  King  street ;  that  Mary  Nerot  had  from  time  to  time  advised 
with  him  as  to  the  management  of  the  concern  ;  that  she  had  received  moneys 
from  him  for  the  purpose  of  being  employed  in  it,  and  made  payments  to  him 
on  account  of  the  profits  :  and  that  the  co-partnership,  which  had  thus  subsist- 
ed, ceased  upon  her  marriage.  The  prayer  was,  that  the  settlement  of  the 
2l8t  of  August,  1819,  might  be  declared  void  as  against  the  plaintiff;  that  the 
partnership  might  be  declared  to  have  ceased  on  the  marriage,  or  might  be 
decreed  to  be  now  dissolved  :  that  the  premises  in  Clifford  street,  with  the 
good  will  of  the  trade  and  effects  in  and  about  the  house,  might  be  sold  ;  that 
the  accounts  of  ^the  partnership  might  be  taken  ;  and  that  the  balance,  which 
should  be  found  due  to  the  plaintiff,  might  be  decreed  to  be  paid  to  him  by 
Mr.  and  Mrs.  Burnand,  or  out  of  their  moiety  of  the  moneys  to  arise  from  the 
sale  of  the  partnership  property. 

The  defendants,  George  Burnand  and  Mary  his  wife,  by  their  answer  stated, 
that  Mary  Burnand  and  the  plaintiff,  soon  after  their  father's  death,  caused 
an  inventory  of  his  property  to  be  made,  and  had  several  meetings  to  determine 
on  the  mode  of  disposing  of  it ;  that  it  was  at  length  agreed  that  the  house- 
hold furniture,  plate  and  linen,  with  the  lease  of  the  hotel,  and  the  good  will 
of  the  trade,  should  be  valued,  and  that  she,  Mary  Burnand,  should  become 
the  purchaser  of  the  plaintiflTs  moiety  at  such  a  valuation ;  that  in  June,  1804, 
the  valuation  was  accordingly  made,  and  amounted  to  the  sum  of  2366/. ; 
that  she,  in  pursuance  of  the  agreement,  had  paid  to  her  brother,  or  for  his 
use  at  various  times,  moneys  to  the  amount  of  1183/.,  being  the  moiety  of 
such  valuation ;  and  that  she  had  at  different  times  paid  to  him  other  sums  of 

money,  and  to  an  amount  exceeding  his  proportion  of  the  testator's 
[^250]    residuary  *estate ;  that,  the  defendant  Mary  having  thus  become  the 

sole  owner  of  the  hotel,  advertisesaeots,  drawn  up  by  the  plaintiff 
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himself,  were  circulated  with  his  privity,  in  which  the  hotel  was  described  at 
*'  having  now  become  her  property,"  and  in  which  she  was  mentioned  as  the 
only  person  interested  in  the  business ;  that  the  premises  in  Clifford  street  had 
been  purchased  with  her  own  moneys,  or  with  moneys  borrowed  and  since 
repaid  by  her ;  that  the  trade  had  always  been  carried  on  for  her  own  sole 
and  exclusiye  benefit ;  that  all  the  dealings  and  accounts  of  the  concern  were 
in  her  own  name ;  that  on  no  occasion  had  the  money  or  credit  of  the  plaintiff 
been  employed  in  it ;  that  he  had  never  attempted  to  interfere  in  it  as  a 
partner ;  that  his  advice  had  never  been  asked  in  respect  of  it,  except  in  so  far 
as  she  might  have  communicated  with  him  as  her  brother,  concerning  inciden- 
tal occurrences  ;  that  she  had  never  received  moneys  from  him  for  the  pur- 
pose of  being  employed  in  the  business ;  and  that  she  had  never  made  any 
payment  to  him  on  account  of  profiu ;  but  that  she  had  frequently  advanced 
to  him  considerable  sums,  for  which  he  was  still  her  debtor. 

The  principal  witness  on  behalf  of  the  plaintiff,  was  Joseph  Carey,  partner 
in  a  house,  who  had  been  the  commercial  agents  of  the  plaintiff.  He  stated, 
that  the  defendant  Mary,  in  many  conversations  which  she  had  with  him  in 
1805,  1806,  and  1807,  declared, '*  that  all  consideration  of  a  valuation  or 
agreement  for  the  purchase  of  the  good  will,  stock  in  trade,  and  property  of 
the  hotel,  was  abrogated  and  at  an  end,  in  consequence  of  her  inability  to  pay 
for  the  plaintifi^s  share ;  that,  in  1805,  1806,  and  1816,  he,  on  behalf  of  the 
plaintiff,  inspected  the  books  of  the  concern,  and  on  these  occasions,  the 
defendant,  Mary,  said,  that  she  was  carrying  on  the  business  for  the  joint 
benefit  of  herself  and  the  plaintiff;  that,  on  inspecting  the  books  and 
'accounts  in  1805,  he  found  a  great  deal  of  irregularity  and  con-  [^251] 
fusion  in  them,  and  particularly  that  the  receipts  of  sums  to  a  con- 
siderable amount  had  been  omitted  to  be  inserted ;  and  that  she  promised  to 
keep  the  accounts  more  regularly  in  future ;  that,  on  his  examining  the  books 
in  1806,  he  found  that  they  were  kept  with  more  regularity ;  but,  as  to  the 
sums  omitted  to  be  inserted  in  the  accounts  of  the  preceding  year,  she  main- 
tained that  she  could  not  give  any  better  explanation,  but  that  she  had  not 
made  any  private  purse  out  of  the  concern,  and  she  promised  to  continue 
to  keep,  in  future,  more  regular  accounts  than  those  kept  in  her  father's 
lifetime ;  that  he,  Cary,.  told  her,  that  his  motive  for  inspecting  and  examining 
the  books  was,  to  take  some  account  of  the  property,  money,  and  effects 
which  she  was  in  possession  of,  as  executrix  under  the  will  of  her  father,  and 
that  the  plaintiff  might  know  how  the  hotel  trade  was  going  on,  and  how  the 
accounts  of  the  concern  were  kept." 

This  witness  also  stated,  that  the  defendant  Mary  had  frequently  applied  to 
him,  as  the  agent  of  her  brother,  for  advances  of  money  to  be  employed  in 
the  business ;  and  that,  in  January,  1809,  and  February,  and  March,  1810, 
he,  on  the  plaintiff's  account,  advanced  to  her  the  sums  of  160/.,  400/.  and 
100/.,  for  the  purpose  of  paying  part  of  the  purchase  money  of  the  premises 
in  Clifford  street,  and  of  repairing  and  fitting  them  up ;  and  that  he  and  his 
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partners  had  furnished  wines  for  the  hoteU  with  which  they  had  debited  the 
plaintiff. 

The  evidence  on  the  part  of  the  defendants  was  intended  to  show,  that  the 
plaintiff  had  entered  into  an  agreement,  as  stated  in  their  answer,  to  sell  his 
interest  in  the  hotel  and  business  to  his  sister,  or  to  prove  circumstances  from 
which  such  an  agreement  was  to  be  inferred ;  and  they  relied  strongly  on  a 
letter  from  the  plaintiff  to  his  sister,  dated  at  Paris,  the  16th  of 
[*252]  August,  *1810,  in  which  he  appeared  to  treat  the  hotel  and  the  busi- 
ness as  if  he  had  no  interest  therein. 

To  explain  the  latter  circumstance,  the  plaintiff  proved,  that,  ''  at  the  time 
of  writing  the  letter,  he  was  in  France,  under  his  majesty's  license,  for  the 
purpose  of  recovering  and  shipping  British  property  for  England ;  that  any 
intimation  on  his  part  of  his  being  connected  with  England,  or  having  proper- 
ty there,  would  have  been  attended  with  personal  danger ;  that  all  his  proper- 
ty in  England  was  conveyed  to  other  persons,  so  as  to  have  the  appearance  of 
belonging  to  them,  and  that  all  letters  written  by  him,  while  he  was  abroad, 
were  so  worded,  as  to  prevent  the  functionaries  of  the  French  government 
from  knowing  that  he  had  atiy  concerns  or  property  in  England." 

During  this  suit,  Mr.  and  Mrs.  Burnand  remained  in  possession  of  the 
hotel,  and  continued  to  carry  on  the  business  in  the  usual  manner. 

On  the  5th  of  March,  1824,  the  cause  came  on  to  be  heard  before  the 
Vice-Chancellor ;  and  by  the  decree  then  made,  it  was  ordered,  among  other 
things,  that  the  parties  should  proceed  to  a  trial  of  the  following  issue; 
"  whether  there  was,  in  the  year  1804,  an  agreement  for  sale  by  the  plain- 
tiff to  the  defendant,  Mary  Burnand,  of  his  share  and  interest  in  the  good- 
will, lease,  stock,  in  trade,  and  other  property  and  effects  in  the  pleadings 
irienlioned.** 

The  issue  was  tried  in  the  court  of  common  pleas  on  the  6th  of  Decem- 
ber, 1624,  when  the  jury  gave  a  verdict  for  the  plaintiff,  finding  that  there 
was  not  any  such  agreement. 

On  the  23d  of  April,  1895,  the  cause  was  heard  before  the  Vice- 
[*253]  Chancellor  upon  further  directions  ;  when  the  'court  declared,  *'  that 
the  hotel  business  carried  on  in  King  street  and  in  Clifford  street, 
under  the  designation  of  Nerot's  hotel,  from  the  death  of  John  Nerot,  until 
the  16th  day  of  September,  1819,  was  carried  on  by  the  defendant  Mary  in 
copartnership  with  James  Nerot,  in  equal  shares,  and  that  such  partnership 
was  dissolved  on  the  16ih  day  of  September,  1819;  and  that  the  freehold 
messuage  in  Clifford  Street,  and  all  the  household  goods  and  furniture,  plate, 
linen,  china,  and  wines,  stock  in  trade,  implements,  and  other  effects,  being, 
in  or  about  the  premises,  formed  a  part  of  the  copartnership  property  ;**  and 
it  was  ordered  that  the  said  freehold  hereditaments  and  the  household  goods, 
furniture,  plate,  linen,  china,  stock  in  trade,  wines,  and  other  effects,  in  and 
about  the  premises,  should  be  sold.  Directions  were  also  given  for  taking  the 
accounts  of  the  personal  estate  of  the  testator,  and  of  the  partnership  dealings. 
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From  this  decree,  Mr.  and  Mrs.  Burnand  appealed. 

The  appeal  was  argued  before  Lord  Eldon  ;  but  no  judgment  had  been 
given,  when  his  Lordship  resigned  the  great  seal. 

July  20,  21.— ^The  case  was  again  heard  before  Lord  Lyndhursu 

Mr.  Home  and  Mr.  Roupelly  for  the  appellants. 

Mr.  Heald  and  Mr.  Barber^  for  the  respondent. 

The  topics  principally  relied  on  by  the  appellanta  were,  that,  if  any  partner* 
ship  existed  between  the  brother  and  sister,  it  must  have  been  constituted  by 
an  agreement  entered  into  after  the  father's  death  ;  that  there  was  no  evidence 
of  any  such  agreement,  nor  was  any  date  assigned,  to  which  it  was  to 
be  referred  ;  that  the  finding  of  the  *jury  on  the  issue  only  negatived  [*254] 
the  allegation,  that  the  plaintiff's  moiety  of  the  hotel,  and  of  the 
effects  in  and  about  it,  and  of  the  good-will  of  the  businessi  had  been 
purchased  by  the  defendant  at  a  fixed  sum :  but  that,  though  the  brother 
was  entitled  to  a  moiety  of  the  effects,  with  which  the  executrix,  having 
also  the  beneficial  interest  in  the  other  moiety,  had  carried  on  the  busi- 
ness^ he  did  not  thereby  become  a  partner  in  the  trade ;  that  there  was  a  total 
absence  of  all  those  circumstances,  which^  in  the  natural  course  of  things,, 
would  have  accompanied  the  existence  of  a  partnership,  while,  on  the  other 
band,  many  of  the  admitted  facts,  and,  more  especially,  the  conduct  of  the 
plaintiff  himself,  were  not  reconcilable  with  the  hypothesis  that  a  partnership 
had  actually  existed ;  that  the  communications  and  dealings  of  the  defendant 
Mary  with  Cary  did  not  constitute  such  a  train  of  proceedings  as  would  have 
taken  place  during  a  partnership  of  fifteen  years'  continuance,  and  could  all  be 
explained  by  the  partial  interest  which  the  plaintiff  might  claim  in  a  business, 
on  which,  and  on  the  property  involved  in  it,  he  had  a  demand  for  his  share  of 
so  much  of  the  assets  of  hid  father  as  had  been  employed  in  carrying  it  on  ; 
that,  after  the  lapse  of  so  many  years,  no  reliance  could  be  placed  on  the  evi- 
dence of  a  single  witness,  as  to  expressions  alleged  to  have  been  used  by  the 
defendant  in  1805,  1806,  and  1809;  and  that  Cary's  evidence  was  not  corro- 
borated by  the  circumstances  of  the  case,  was  directly  contradicted  by  the 
solemn  oath  of  the  defendant,  and  was  discredited  by  the  tenor  of  the  plaintiff's 
own  letter. 

It  was  further  insisted,  that,  at  all  events,  the  house  in  Clifford  street  could  not 
be  treated  as  partnership  property.  The  defendant  Mary  had  alone  contracted  for 
it;  she  paid  for  it;  the  conveyance  was  made  to  her ;  the  plaintiff  had  not  been 
consulted  in  any  part  of  the  transaction,  and  could  not  have  been  com- 
pelled to  adopt  the  purchase.    *£ven  if  a  partnership  had  subsisted  in    [*255] 
the  business  previously  carried  on  in  the  leasehold  premises  in  King 
street,  the  purchase  of  freehold  hereditaments  was  not  a  transaction  in  the 
usual  course  of  the  dealings  of  such  a  partnership ;  and  if  freehold  heredita 
ments  bought  by,  and  conveyed  to,  one  of  the  partners,  were  afterwards  used 
for  partnership  purposes,  the  partnership  became  not  the  owner,  but  merely 
the  tenant,  of  the  premises.    Besides,  the  issue  of  the  marriage  (if  there  should 
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be  any)  would  be  purchasers  fbr  a  Taluahle  consideration,  and  would  have  a 
right  to  have  the  trusts  of  Mr,  and  Mrs.  Buroand's  marriage  settlemeal  execut- 
ed in  their  favor. 

It  was  also  argued,  that  the  decree  of  the  Vice-ChanocUor  was  inconsistent, 
in  so  far  as  it  declared  that  the  partnership  ceased  on  the  16th  of  September, 
1819,  and  yet  treated  all  the  effects,  which  were  on  the  premises  at  the  date  of 
the  decree  in  April,  1825,  as  partnership  property. 


December  22. — Thb  Lord  Chancbllok  : — In  1198,  a  person  of  the  name  of 
Nerot,  who  kept  an  hotel  in  King  street,  St.  James',  being  then  in  the  ocou- 
pation  of  this  property,  made  his  will,  by  which  he  bequeathed  the  residue  of 
his  personal  estate  to  his  son  James  Nerot,  the  plaintiff,  who  at  that  time  was 
about  twenty  years  of  age,  and  to  his  daughter  Mary  Burnand,  then  Nerol, 
who  was  living  upon  the  premises  with  her  father,  and  whom  he  also  appointed 
his  executrix.  In  his  will  he  declared  that  it  was  his  intention  to  assign  his 
interest  in  the  house  in  King  street,  together  with  the  effects  in  it,  and  the 
business,  to  a  trustee,  for  the  benefit  of  his  son  and  daughter.  No  such  as* 
signment,  however,  was  ever  in  point  of  £sct  made ;  and,  in  1804,  the 
[*266]  testator  died.  Mary  Burnand  bad,  up  to  the  period  *of  her  father's 
death,  managed  and  conducted  this  business.  After  his  death,  she 
continued  to  conduct  the  business  as  before  ;  and,  as  executrix,  she  took  pos- 
session of  his  assets,  and,  among  the  rest,  of^  this  property,  though  it  was  ex- 
cepted in  the  will.  There  can  be  no  doubt  that  Mary  Burnand  and  Mr.  Ne- 
rot, who  were  the  only  chiklrea  of  the  testator,  were  entitled  jointly  to  this 
property  at  tlie  time  of  his  death.    Upon  this  point  there  is  no  dispute. 

The  business  was  carried  on  by  Miss  Nerot,*  upon  the  premises  in  King 
street,  till  the  year  1809  or  1810.  Mr.  Nerot  was  frequently  absent  from  this 
country,  in  consequence  of  his  carrying  on  business  of  some  description  in 
France.  In  the  year  1809,  the  lease  of  the  house  in  King  street  being  upon 
the  point  of  expiring,  a  negotiation  was  opened  by  Miss  Nerot  for  purchasing 
a  house  in  Clifford  street,  with  the  view  of  transferring  the  business  thither. 
During  the  course  of  that  negotiation,  she  made  an  application  to  a  person  of 
the  name  of  Cary,  who  acted  in  this  country  as  the  agent  of  Mr.  Nerot,  for  an 
advance  of  money  on  Mr.  Nerot's  account:  he  demurred  for  a  considerable 
time,  but,  at  last,  he  offered  to  advance  400/.  In  the  mean  time  money  bad 
been  procured  in  other  quarters ;  and,  the  house  having  been  purchased  by 
Miss  Nerot,  the  business  ultimately  was  transferred  to  the  premises  in  Clifford 
street.  From  1810  till  the  month  of  September,  1819,  the  business  was  car- 
ried on  by  Miss  Nerot,  in  Clifford  street. 

In  September,  1819,  Mr.  Nerot  being  then  absent  upon  the  continent,  Miss 
Nerot  married  the  other  defendant,  Mr.  Burnand.  As  soon  as  Mr.  Nerot  ob- 
tained information  of  this,  he  was  dissatisfied  with  the  marriage^  and  declared 
the  partnership  between  him  and  his  sister  dissolved.  No  delay 
I*257j    whatever  seems  to  have  *iaken  place  in  his  determination  to  act  upon 
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the  marriage  as  a  dissolution  of  the  partnership  :  for,  in  Hilary  term  1820,  ho 
filed  the  present  bill,  for  the  purpose  of  obuining  a  declaration  that  the  part*^ 
nership  was  at  an  end  from  the  period  of  the  marriage,  or  a  decree  that  it 
should  be  dissolted  by  the  order  of  the  court*  and  for  an  account  generally  in 
the  usual  form.  The  defence,  set  up  by  the  answer,  was  of  this  nature  : — 
That,  shortly  after  the  death  of  Mr.  Nerot  the  elder,  hn  agreement  had  been 
come  to  between  James  Nerot,  the  son,  who  deemed  it  inconsistent  with  his 
views  in  life  to  be  concerned  in  this  business,  and  his  sister,  that  the  property 
should  be  valued,  and  that  half  the  value  of  the  property  should  be  paid  to  the 
plaintiff.  The  Vice- Chancellor  directed  an  issue,  for  the  purpose  of  trying 
the  fact,  as  to  whether  or  not  such  an  agreement  had  been  entered  into.  That 
issue  was  tried  before  the  chief  justice  of  the  common  pleas ;  and,  upon  the 
trial,  Mr.  Nerot,  Mrs.  Burnand,  a  person  of  the  name  of  Cary,  and  others, 
trere  exiimined  as  witnesses.  The  jury  were  of  opinion  that  no  such  agree- 
ment had  been  entered  into,  and  they  found  a  verdict  for  Mr.  Nerot  on  that 
issue.  The  chief  justice  and  the  jury  seem  to  have  been  of  opinion,  that  a 
partnership  existed  between  these  parties.  Lord  Eldon  has  observed,  and 
justly  observed,  that  the  chief  justice  and  the  jury  had  nothing  to  do  with  the 
question  of  partnership ;  and  whatever  impression  may  have  been  made  on 
their  mind  with  respect  to  the  question  of  partnership,  a«^  they  had  no  right  to 
decide  that  question,  I  most  dismiss  entirely  from  my  consideration,  although 
all  the  parties  were  examined  before  them,  the  impression  made  upon  their 
minds  as  to  that  point. 

The  question  then  stands  thus : — These  parties  were  jointly  interested  in 
this  property  from  the  death  of  Mr.  Nerot ;  no  account  has  ever  been 
come  to,  because  *on1y  one  account  has  been  insisted  on,  and  the  jury  [*258] 
have  decided  against  the  existence  of  that  supposed  account.  There- 
fore, these  persons  being  jointly  interested  in  the  property.  Miss  Nerot  has 
continued  in  the  occupation  and  enjoyment  of  it  from  the  year  1804  to  the  year 
1819;  and  the  only  question  is,  whether  these  parties,  being  jointly  interested 
in  this  property,  were  partners,  the  business  having  been  actually  conduaed 
by  Miss  Nerot. 

I  have  read  the  evidence  several  times  with  great  attention,  with  a  view  of 
coming  to  what  I  could  satisfy  myself  was  the  just  conclusion  upon  this  point; 
and,  though  I  have  entertained  doubts  at  different  periods,  I  think,  in  the  result 
T  am  bound  to  decide  that  there  was  a  partnership.  I  am  bound  so  to  decide, 
unless  I  reject  the  testimony  of  Mr.  Cary :  for  his  evidence  is  distinct  and  pre- 
cise to  that  fact.  Mr.  Cary  was  examined  before  the  jury,  and  it  was  there 
admitted  he  was  a  respectable  man :  be  was  opposed  to  Mrs.  Burnand,  who 
was  also  examined  on  that  occasion  ;  and  I  see  nothing  to  lead  me  to  doubt 
the  credit  due  to  Mr.  Cary.  He  states,  that  he  acted  in  this  country  as  the 
agent  for  Mr.  Nerot,  who  was  frequently  on  the  continent ;  that  he,  as  his  agent 
from  time  to  time  inspected  the  books  by  his  authority,  and  with  the  consent 
of  Mrs.  Burnand  ;  that  he  over  and  over  again  pointed  out  to  her  errors  in  the 
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accounts  ;  that  he  desired  her  to  keep  the  accounts  with  more  regularity  ;  that 
she  admitted  they  were  kept  irregularly,  and  promised  to  keep  them  more 
regularly  in  future,  saying,  *'  I  cannot  correct  what  has  already  passed,  but  I 
have  made  no  private  purse  ;  and  that  she  said  repeatedly  upon  other  occasions, 
that  the  business  was  carried  on  for  the  joint  interest  of  herself  and  her  brotlier. 
It  appears  that  money  was  paid  out  of  the  concern  for  the  benefit  of  Mr.  Nerot ; 
that  he  from  time  to  time  advanced  moneys  to  the  concern ;  that 
[*259]  *when  the  question  arose  as  to  the  purchase  of  the  house  in  Clifford 
street,  application  was  made  to  him  to  advance  money  for  that  purpose ; 
and  she  stated,  upon  his  hesitating  to  do  so,  that  it  was  as  much  for  her  brother's 
interest,  as  for  hers,  that  the  purchase  should  be  completed. 

Taking  these  circumstances  into  account,  and  the  various  other  circumstan- 
ces detailed  in  the  evidence  of  Mr.  Cary,  I  am  bound  to  come  to  the  conclusion, 
not  only  that  Mr.  and  Miss  Nerot  were  jointly  interested  in  the  property,  but 
that  the  business  was  carried  on  between  them  in  partnership,  though  nominally 
by  Miss  Nerot  alone. 

I  must,  however,  state,  that  I  have  had  considerable  hesitation,  arising  out 
of  a  letter  written  by  Mr.  Nerot,  while  in  Paris,  to  bis  sister.  Looking  at  the 
terms  of  that  letter,  its  obvious  import  is,  that  he  had  no  interest  whatever  in 
the  property ;  and,  I  confess,  I  have  very  great  doubts  as  to  whether  the  ex- 
planation attempted  to  be  given  was  satisfactory.  But  the  circumstance,  which 
guides  and  governs  me  as  to  that  letter,  is,  that  it  is  quite  clear  that  Mr.  Nerot, 
according  to  the  verdict  of  the  jury,  was  in  some  way  interested  in  the  pro- 
perty. Now  the  letter,  if  it  is  to  be  taken  according  to  its  terms,  goes  to  nega- 
tive that  he  had  any  interest.  The  obvious  construction,  therefore,  to  be  put 
upon  the  letter,  would  carry  us  too  far ;  because  it  would  be  at  variance  with 
that  which  I  must  now  take  to  be  a  fact — at  variance  with  the  finding  of  the 
jury,  that  he  actually  had  an  interest.  This  satisfies  me,  that  I  must  not  act 
upon  that  letter,  in  opposition  to  the  evidence  of  Mr.  Cary. 

Under  these  circumstances,  the  question  arises  as  to  what  decree 
[*260]  should  be  pronounced.  One  question  is,  *when  did  the  parnership 
commence  ?  I  think,  upon  the  evidence,  1  must  take  the  partnership 
to  have  commenced  from  the  death  of  the  father ;  and  for  this  obvious  reason, 
that  the  father  intended  to  assign  this  property  to  a  trustee  for  his  two  children, 
in  order  that  the  business  might  be  carried  on  for  their  joint  benefit  in  partner- 
ship. It  is  true  that  the  intended  assignment  never  was  made  ;  but,  no  altera- 
tion having  taken  place  in  the  manner  of  carrying  on  the  business,  which  had 
been  conducted  by  Miss  Nerot  during  her  father's  life,  and  was  afterwards 
conducted  by  her  in  the  same  form,  I  consider,  if  she  and  her  brother  were 
afterwards  (as  by  her  declaration  it  appears  they  were)  partners,  that  I  must 
refer  that  partnership  to  the  death  of  the  father,  pursuant  to  the  arrangement 
which  had  been  proposed  between  them. 

The  next  question  is,  when  did  the  partnership  terminate  ?     It  was  a  partner 
ship  for  no  definite  period  ;  and  either  party  therefore  might,  at  any  moment, 
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ba^e  put  an  end  to  it  by  notice.  Misa  Nerot  married  Mr.  Bumand  without 
consulting  her  brother,  or,  at  least,  without  his  assent.  If  she  chose  so  to 
change  her  situation,  as  to  make  Mr.  Nerot,  in  point  of  fact,  if  the  partnership 
went  on,  a  partner  with  Bumand,  Mr.  Nerot  bad  a  right,  the  moment  he  re- 
ceived notice  of  that  step,  to  act  upon  it,  and  say,  "  Your  marriage  has  put  an 
end  to  the  partnership."  No  delay  took  place  in  that  respect ;  for  the  bill  was 
filed  as  early  as  Hilary  term  1820,  the  marriage  having  taken  place  towards 
the  close  of  the  preceding  year.  I  agree  therefore  with  the  Vice-Chancellor 
in  saying  that  the  partnership  was  dissolved  on  the  16th  of  September,  1819. 

It  appears  to  me  satisfactorily  made  out,  from  all  the  circumstances,  that  the 
house  in  Clifford  street  was  bought  with  the  partnership  property — 
bought,  in  the  *fir8t  instance,  partly  with  the  partnership  property,  [*261] 
partly  with  money  borrowed  by  Miss  Nerot  and  afterwards  repaid  out 
of  the  partnership  effects,  and  partly  upon  the  credit  of  the  house  that  belonged 
to  the  partnership ;  and,  I  think,  that  part  of  the  Vice-Chancellor's  decree,  by 
which  he  directs  the  house  to  be  sold,  must  be  affirmed. 

There  is  a  part  of  the  decree,  however,  in  which  I  cannot  concur.  The  dis- 
solution of  the  partnership  took  place  in  September,  1819.  The  Vice-Chan- 
cellor  has  directed  all  the  property  to  be  sold,  which  was  in  the  house  in 
Clifford  street  at  the  time  when  the  decree  was  pronounced,  several  years 
after  the  dissolution  of  the  partnership ;  as  if  all  the  property,  which,  at  the 
time  of  the  decree,  existed  in  the  house,  was,  without  inquiry,  to  be  considered 
as  partnership  property.  Lord  Eldon  doubted  greatly  whether  that  part  of  the 
decree  could  be  sustained  ;  and  in  my  opinion,  it  must  be  varied,  by  directing 
the  master  to  take  an  account  of  the  particulars  of  the  partnership  property 
which  were  in  the  house  in  Clifford  street  at  the  time  of  the  dissolution,  and 
of  the  value  of  the  property  at  that  time  ;  and  to  inquire  whether  any  part  of 
that  property  still  remains  in  the  house.(a) 

The  order  made  by  the  Lord  Chancellor,  was  as  follows  : — His  Lordship 
doth  order,  that  the  decretal  order  bearing  date  the  2dd  day  of  April,  1825,  be 
varied,  by  omitting  the  words  following,  viz.    "  And  doth  declare,  that  the 
freehold  messuage  and  hereditaments  in  Clifford  street  aforesaid,  and  all  and 
singular  the  household  goods,  and  furniture,  plate,  linen,  china,  and  wine, 
stock  in  trade,  implements,   and   all   other  property,   effects,   and 
^things,  being  in  or  about  the  said  messuage  or  premises,  form  a  part    [*262] 
of  the  copartnership  property," — and  by  inserting,  instead  thereof,  the 
words  following,  viz.     ''And  doth  declare,  that  the  freehold  messuage  and 
hereditaments  in  Clifford  Street  aforesaid,  and  all  and  singular  the  household 
goods  and  furniture,  plate,  linen,  china,  and  wine,  stock  in  trade,  implements,  ^ 
and  all  other  property  and  effects,  which  were  in,  upon,  about,  or  belonging  to 
the  said  messuage  and  premises,  and  used  or  employed  in  the  trade  or  busi- 

(a)  See  CroioMtfy  t.  CoUmM,  3  RoMell,  335.  349. 
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ness  of  the  hotel  and  baths  there  carried  on,  upon  the  16th  day  of  September, 
1819,  the  time  of  the  dissolution  of  the  said  partnership,  formed  part  of  the 
co-partnership  property  ;•*  and  also  by  omitting  the  following  words,  viz.  "  And 
it  is  ordered,  that  the  household  goods  furniture,  plate,  linen,  china,  stock  in 
trade,  ivines,  and  other  effects,  in  and  about  the  said  premises,  be  also  sold  in 
such  manner  as  the  master  shall  direct,  by  a  proper  person  to  be  appointed  by 
him,** — and  by  inserting  instead  thereof,  the  words  following,  viz.  "  Let  the 
master  take  an  account  of  the  household  goods,  furniture,  plate,  linen,  china, 
stock  in  trade,  wines,  and  other  effects  remaining  in  and  about  and  belonging 
to  the  said  house  and  premises  in  Clifford  street,  and  used  or  employed  in  the 
trade  or  business  of  the  hotel  and  baths  there  carried  on  upon  the  16th  day  of 
September,  1819,  the  time  of  the  dissolution  of  the  partnership,  and  let  him 
state  the  particulars  of  which  the  same  consisted,  and  the  value  thereof,  at  that 
time,  and  what  part  thereof  now  remains  in  specie ;  and  the  master  is  to  be  at 
liberty  to  make  a  separate  report  thereof :"  and  with  such  variations  the  said 
order  is  affirmed. 


The  defendants,  Mr.  and  Mrs.  Burnand,  appealed  to  the  house  of  lords ;  and 
the  decree  of  the  Lord  Chancellor  was  there  affirmed. 


[*263]  ♦Reith  v.  Seymour. 

RoLU.— 1826 ;  Jtniuiry  31,  February  4. 

A  gift  of  pofBonal  estate  to  the  wife  for  life,  with  a  direction,  that  after  her  death,  one  moiety 

thereof  shall  be  at  her  entire  disfKwal,  either  by  wiU  or  otherwise,  amounts  only  to  an  estate  for 

life  in  the  wife  with  a  power  of  appointment. 
The  sale  by  the  widow  of  a  sum  of  three  per  cent,  stock,  which  constituted  nearly  the  whole  of 

the  residue,  and  the  investment  of  the  proceeds  in  tha  purchase  of  long  annuitiM  in  her  own 

name,  does  not  amount  to  an  exercise  of  her  power. 

The  testator,  Robert  Reith,  hy  his  will,  gave  all  hia  personal  estate  to  his 
wife  for  her  life ;  and,  from  and  after  her  decease,  one  moiety  thereof  was 
to  be  at  her  entire  disposal,  either  by  will  or  otherwise ;  the  other  moiety 
he  gave  to  his  brothers  and  sisters,  and  the  children  of  some  of  them. 

The  testator's  property  consisted  of  a  sum  of  20001.  three  per  cent,  con* 
sols,  and  of  other  articles  of  the  value  only  of  190/.  Soon  after  the  testator's 
death,  the  widow  sold  out  the  2000/.  stock,  and  invested  the  produce  in  the 
purchase  of  long  annuities  in  her  own  name,  which  reoiained  standing 
in  her  name  at  her  death.  The  widow  left  a  will ;  but  it  was  admitted 
that  there  were  no  words  in  the  will,  which  could  be  construed  as  an  appoint- 
ment of  the  moiety  of  the  testator's  personal  estate,  if  an  appointment  was 
necessary. 

The  bill  was  filed  by  the  next  of  kin  of  the  tesUtor,  Robert  Reith  for 
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the  purpose  of  having  it  declared,  that,  in  the  eTeot  which  had  happened,  the 
moiety  of  the  teaiator'a  estate  was  undisposed  of  at  the  death  of  his  widow. 

Mr.  CrombU^  for  the  plaintiffs. 

When  property  is  given  to  a  person^  without  specifying  any  particular 
estate,  and  words  are  added  which  purport  to  give  the  same  person  a  general 
power  of  disposition  over  it,  he  takes  the  absolute  interest :  but  if 
only  a  limited  estate  be  given  in  the  first  instance,  as,  for  example,  [*264] 
an  estate  for  life,  and  the  same  words  of  disposition  follow,  tliose 
words  confer  merely  a  power.  Anon^Ca)  Tomlinson  v.  DightonXh)  Bradly  v. 
Wescon,{c)  '*  The  distinction,"  sayti  Sir  William  Grant,  (d)  *'  is  perhaps 
slight,  which  exists  between  a  gift  for  life  with  a  power  of  disposition  super- 
added, and  a  gift  to  a  person  indefinitely,  with  a  superadded  power  to  dispose 
by  deed  or  will :  but  that  distinction  is  perfectly  established  ;  and,  in  the  lat- 
ter case,  the  property  vesta.  A  gift  to  A.  and  to  such  person  as  he  shall 
appoint  is  absolute  property  in  A.  without  an  appointment :  but  if  it  is  to  him 
for  life,  and,  after  his  death,  to  such  person  as  he  shall  appoint  by  will,  he 
must  make  an  appointment,  in  order  to  entitle  that  person  to  any  thing.** 
The  widow,  therefore,  took  only  a  life  estate  in  the  property,  with  a  power  of 
appointing  a  moiety  of  it ;  and  as  she  has  not  exercised  her  power,  that  moiety 
belongs  to  the  testator's  next  of  kin. 

Mr.  WUbraham,  co^itra : — The  rule  referred  to  applies  only  to  real  estate, 
being  founded  on  the  principle  that  the  heir  is  never  to  be  disinherited  except 
by  express  words.  Not  only  does  the  rule  not  apply  to  a  residuary  disposi- 
tion of  personalty,  but  there  the  principle  of  constructioa  leans  quite  the  other 
way ;  the  intendment  always  being  that  a  testator  does  not  mean  to  die  in- 
testate as  to  any  part  of  hia  personal  estate.  In  Bradly  v.  Wescott  the  ap- 
pointment was  to  be  by  will ;  here  there  is  no  restriction  as  to  the  manner  in 
which  the  power  of  disposition  is  to  be  exercised.  The  question  would  have 
assumed  quite  a  different  aspect,  had  the  whole  of  the  property  been 
left  at  the  disposal  of  the  widow ;  for  it  would  then  have  been  *diffi-  f *265T 
cult  to  have  assigned  a  reason  why  the  first  gift  to  her  should  have 
been  expressed  to  be  "  for  life,"  upless  it  had  been  intended  that  these  words 
should  limit  the  quantity  of  her  interest.  But  here,  as  her  enjoyment  of  the 
whole  of  the  property  was  to  be  for  life  only,  and,  after  her  death,  a  moiety 
of  it  was  limited  to  relations  of  her  husband,  it  was  necessary  that  the  gift  to 
her  should  be  expressed  to  be  for  life ;  the  words  of  restriction  are  satisfied 
by,  and  refer  properly  to,  that  moiety,  which  was  not  to  be  at  her  disposal. 
The  other  moiety,  therefore,  she  took  absolutely. 

If  it  shall  be  holden  that  she  had  only  an  estate  for  life,  with  a  power  of 
appointment,  the  acts,  which  she  has  done,  amount  to  an  exercise  of  the  power 
in  her  own  favor.  Where  an  appointment  is  to  be  "  by  will  or  otherwise," 
the  execution  of  a  formal  appointment  in  writing  is  not  necessary  :  Irwin  v. 
Farrer.  {e)     Any  act,  showing  an  intention  to  take  the  property  absolutely, 

(«)3  Leoo,  71.     (b)  IP.  Warn.  140.     («)  13  V«^445.     (40  13  Vei.4M    (#)  19  Vei.  86. 
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would  be  sufficient.  Here  such  an  intention  has  been  manifested  unequi^o^ 
cally,  by  selling  the  stock  and  purchasing  long  annuities  in  her  own  name. 
She  has  been  guilty  of  a  clear  breach  of  trust  with  respect  to  one  moiety :  if 
her  acts  do  not  amount  to  an  appointment  of  the  other  moiety,  she  being  only 
tenant  for  life,  has  been  guilty  of  a  breach  of  trust  with  respect  to  it  too.  Her 
sale  of  that  moiety  of  the  stock  roust  be  presumed  to  have  been  made  by  Tir- 
tue  of  the  only  right  which  she  had  to  dispose  of  the  property,  namely  her 
power. 


February  4.— The  Master  op  the  Rolls  , — In  the  case  of  Irwin  v.  Far- 
rer,  the  legatee  herself  filed  the  bill,  praying  that  the  trustees  might 
[*266]  be  directed  •to  pay  over  the  property  to  her;  and  the  court  of  ez« 
chequer  held,  that  the  filing  of  the  bill  was  equivalent  to  an  appoint- 
ment, thereby  admitting  that  an  appointment  by  the  legatee  was  necessary. 
And  in  this  respect  the  case  is  an  authority  for  the  plaintifis.  I  cannot 
consider  here  that  the  conversion  of  the  20002.  stock  into  long  annuities 
was  intended  by  the  widow  as  an  execution  of  her  power  to  dispose  of  a  moi- 
ety of  the  estate  ;  that  sum  being  in  fact  nearly  the  whole  of  the  property  of 
the  testator,  and  the  conversion  being  plainly  made  to  increase  her  income. 
Nor  can  I  adopt  the  distinction  contended  for  between  real  and  personal  estate, 
bat  am  of  opinion,  that,  by  reason  of  the  express  estate  for  life  given  to  the 
widow,  she  did  not  take  the  absolute  interest,  but  had  only  a  power  of  appoint- 
ment, which  she  did  not  exercise.[l] 

Declare,  therefore,  that  one  moiety  of  the  testator*s  estate  was  undisposed 
of  after  the  death  of  the  widow,  and  belongs  to  the  plaintiffs,  as  the  next  of 
kin  of  the  testator  at  his  death  ;  and  that  the  widow's  estate  is  answerable  for  a 
moiety  of  the  130/.,  and  a  moiety  of  the  2000/.  stock,  or  the  money  produced 
•  by  the  sale  of  it,  at  their  option,  with  inte^st  or  dividends,  according  to  their 
option,  from  the  death  of  the  widow ;  and,  if  necessary,  let  the  accounts  of  the 
widow's  estate  be  taken  ;  and  let  the  costs  of  the  suit  be  taxed,  and  a  moiety 
be  paid  by  the  plaintiffs,  and  the  other  moiety  by  the  defendants,  in  respect 
that  the  question  was  caused  by  the  testator's  will,  and  that  his  estate  must 
bear  the  expense  of  it. 

[1]  Af  to  a  life  interest  giwen  to  the  devisee,  &o.  with  a  testamentaij  power,  see  Archibald  ▼. 
Wright,  9  Sim.  161.  In  that  case,  certain  stock  was  directed  by  the  testator  to  be  transferred  to 
J.  G.  for  her  sole  and  entire  use  during  her  life  ;  that  she  should  not  alienate  it,  bat  enjoy  the 
interest  during  her  life ;  and  that  at  her  decase  she  might  dispose  of  it  as  she  thought  fit,  Shadwell 
y.  C.  said,  **  The  words  in  the  present  case  do  not  appear  to  me  to  give  an  abmtluU  interest  with  a 
superadded  power,  as  in  most  of  the  cases  referred  to,  but  a  life  interest  and  testamentary  power ; 
they  seem  to  negative  the  possibility  of  J.  G.  disposing  of  the  fund  during  her  life,  and  are  very 
diffbrent  from  the  words  in  Doe  v.  Thoma$/*  (10  East,  438.)  On  its  being  suggested  by  counsel 
that  the  restraint  on  alienation  was  good  for  nothing,  the  V.  C.  proceeded :  ••  That  may  be,  so  far 
M  it  is  a  limitation  of  the  inUreatt  but  it  appears  to  me  available  as  indicative  of  an  intention  to 
prescribe  the  mode  of  executing  the  'power,  viz.  by  will,  and  not  by  writing,  inter  vivos.  I  think 
this  lady'was  not  to  have  a  power  to  alienate  during  her  life;  and  if  not,  then  she  took  a  life  inter, 
est,  coupled  with  a  testamentary  power  of  appointment,  and  having  died  intestate,  H.  is  entitled,  Ae." 
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•Long  v.  Collieb.  [•267] 

RauA^iaae;  Ffbnmij  4. 

The  genenUtj  and  n%iieiieMi  of  deecriptioDe  of  copyhold  piuperty  on  (he  court  roIl«  are  eo  well 
known  that  a  vendor  ia  not  bound  to  show  how  the  deeeription  on  the  court  roll  ie  to  be  applied 
to  the  preeent  eUte  of  the  property,  if  he  prove  that  the  praperly  has  actoally  been  enjoyed  and 
paaeed  nnder  that  deaeription  fbr  apwaida  of  iixiy  yean. 

In  a  enit  §ut  speeifio  performaBoe  by  a  TeBdor«  the  eoata  will  be  thrown  upon  the  porehaeer,  thoogh 
the  master  reports,  that  a  good  title  was  not  shown  till  after  the  filing  of  the  bill,  if  that  finding 
proceeded  on  the  gronnd,  that  certain  evidence  had  not  been  previously  furnished,  which  the 
vendor  had  oilered  to  produce,  but  which  had  not  been  aetnally  proHuced,  before  the.  inetS* 
totioii  of  the  sait,  fak  eonseqoenoe  ef  the  pnrehaeer  insistuiff  upon  other  and  nMnbatantiai 


The  bill  was  filed  for  the  specific  performance  of  a  contract  for  the  sale  by 
the  plaintiff  to  the  defendant,  of  certain  copyhold  property  held  by  the  plaintiff 
for  his  own  life  and  the  lives  of  two  other  persons,  according  to  the  custom 
of  the  manor  of  Barton-with-Boddesgate,  in  the  coanty  of  Southampton. 

Upon  the  hearing  of  the  cause^  the  usual  reference  was  made  to  the  master ; 
and  he  reported  in  favor  of  the  title.  The  defendant  took  an  exception  to  the 
of  the  masters  report^  which  now  came  on  to  be  argued. 

The  description  of  the  property  in  the  court  rolls  was  as  follows : — '**  One 
messuage  and  half  yard  land,  containing  ten  acres,  two  tofts  of  land,  one 
messuage  and  yard  land,  one  cottage  with  a  garden,  two  acres  of  arable  land 
and  pasture,  one  croft  and  one  close  containing  twenty-one  acres,  and  one  cloee 
containing  twelve  acres,  and  the  rents  of  the  Buddie  of  Chilcombe.'*  The 
description  in  the  contract  for  sale  was  **  All  that  capital  messuage,  tene- 
ment, or  farm  house,  barns,  stables,  cart-bouses,  sheds,  out-buildings,  farm 
lands,  hereditaments,  and  premises,  situate  at  Moorstead^  in  the  county  of 
Southampton,  as  the  same  are  now  in  the  occupation  of  Bunney,  as  tenant  of 
Walter  Long,  containing  by  admeasurement  319  acres,  more  or  less." 

The  defendant,  by  computing  the  messuage  and  half  yard  land  at  ten  acres, 
the  two  tofts  at  two  acres,  the  messuage  and  one  yard  land  at  twenty  acres 
the  cottage  and  garden  and  two  acres  of  arable  land  and  pasture  at  two  acres, 
the  croft  and  one  close  at  twenty-one  acres,  and  the  other  close  at 
twelve  acres,  attempted  to  make  •out  that  the  description  of  the  pro-  [♦268] 
perty  on  the  court  rolls  covered  only  sixty-seven  acres  or  at  most, 
by  some  variation  in  the  calculation,  seventy-one  acres,  and  could  not  be 
made  to  apply  to  219  acres,  which  were  admitted  to  be,  as  stated  in  the 
contract  in  the  actual  occupation  of  Bunney,  as  tenant  to  the  plaintiff. 

On  the  part  of  the  plaintiff,  etidence  was  given,  that  the  farm,  now  occupied 
by  Bunney,  as  tenant  to  the  plaintiff,  had  passed  through  a  succession  of 
proprietors  to  the  plaintiff  by  the  description  which  now  appeared  on  the 
court  rolls,  and  under  such  description  had  been  held  by  the  occupiers  for  the 
time  being  for  upwards  of  sixty  years  past. 

Mr.  Hodgson  and  Mr.  Lynch,  in  support  of  the  exception : — Upon  no 

Vol.  IV.  21 


270 


CASES  IN  CHANCERY. 


1898  — Loofl^  ▼.  Collier. 


reasonable  interpretatioD  that  can  be  put  on  the  words  of  the  entries  in    the 
court  rolls,  can  the  premises,  as  there  described,  be   made  to  correspond  in 
quantity  with  the  premises  as  described  in  the  particulars  of  sale.     It  is  cer- 
tainly true,  that  the  219  acres  hafe  been  in  the  possession  of  the  same  per- 
sons, who,  by  the  surrenders  and  admittances,  appear  to  l&ye  been  the  pro- 
prietors of  seventy-one  acres,  part  of  the  219.     But  the  possession  of  the  re- 
mainder of  the  219  acres  may  have  been  without  title,  or  under  a  title  different 
from  the  title  to  the  se? enty-one  acres.    A  good  title  is  not  shown,  unless  the 
identity  of  the  219  acres  with  the  premises  described  in  the  court  roll  be 
made  out ;  and  it  is  not  easy  to  imagine,  how  219  acres  can  be  identified  with 
•CYenty-one.     The  inference  of  their  identity  cannot  be  raised  simply  upon  the 
circumstance,  that  the  same  persons  have  been  in  possession   of  them   as 
owners ;  nor  would  the  conclusion  be  much  aided,  even  if  it  were  ascertained 
that  those  owners  had  no  title,  except  that  which  the  entries  in  the  court 

rolls  exhibit. 
[*269]      *Mr   Sugden,  Mr.  Frestoriy  and  Mr,  Tinney,  contra. 

Thb  Master  or  thb  R&lls  overruled  the  exception,  stating  that 
the  computation  of  quantity,  made  by  the  defendant,  was  in  a  great  degree 
fanciful ;  that  the  generality  and  vagueness  of  descriptions  on  court  rolls  were 
too  well  known  to  entitle  such  a  computation  to  any  weight ;  and  that  it  was 
well  established  by  the  evidence  in  this  case,  that  the  whole  property  now  in 
the  occupation  of  Bunney,  as  tenant  to  the  plaintifi^  had  continually  passed  and 
been  enjoyed  by  the  description  contained  in  the  court  rolls. 


In  the  correspondence  on  the  title,  which  took  place  before  the  institution 
of  the  suit,  the  solicitor  of  the  vendor,  in  answer  to  an  objection  that  there  was 
no  evidence  of  the  identity  of  the  lands,  offered  to  furnish  affidavits  of  their 
having  been  passed  and  held  by  the  description  on  the  court  rolls.  The 
purchaser  did  not  accept  this  offer,  but  raised  other  objections.  The  bill 
was  then  filed,  not  making  mention  of  any  question  as  to  identity,  but  stating 
the  other  objections  as  the  grounds  on  whicii  the  performance  of  the  contract 
was  resisted.     The  answer  disputed  the  title  generally. 

On  the  reference  of  title,  the  master  overruled  all  the  other  objections,  but 
required  evidence  of  the  identity  of  the  premises.  Affidavits  of  the  identity  were 
furnished ;  and  he  reported  that  a  good  title  was  first  shown  on  the  27th  of 
October,  1826,  which  was  the  tinoe  when  the  affidavits  were  produced. 

The  vendor  excepted  to  the  report  on  the  ground  that  the  master  ought  to 
have  found  that  a  good  title  was  shown  before  the  filing  of  the  bill. 
[*270]  *In  support  of  the  exception  it  was  stated,  and  not  denied  that 
the  only  point,  in  which  the  master  thought  that  the  title,  shown  prior 
to  the  filing  of  the  bill,  had  been  defective,  wtis  the  absence  of  evidence  as  to 
^  identity  of  tiie  premises.  Now,  afiUavits  of  identity  had  been  tendered 
before  recourse  was  had  to  litigation  ;  and  if  they  were  not  actually  furnished, 
t  was  only  because  the  vendee  had  not  accepted  them,  but  had  relied  on  other 
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objeclions,  in  which  be  failed*  The  fact  of  identity,  therefore,  could  not 
be  conaidered  aa  a  point  in  isaue  between  the  partiea  at  the  time  of  filing  ihe 
bill. 

It  was  farther  argued,  that,  even  if  the  report  were  technically  right,  yet 
the  rule,  which  throws  upon  the  vendor  the  costs  of  a  suit  for  specific  perform- 
ance up  to  the  time  when  a  good  title  is  shown,  would  not  apply  to  a  case 
like  the  present* 

The  defendant  insisted,  on  the  other  hand,  that,  till  the  identity  of  the  pre- 
mises was  established,  no  title  was  shown,  and,  therefore,  that  the  costs  of 
the  suit,  or  at  least  so  much  of  the  costs  as  were  incurred  prior  to  the  27th 
of  October,  1826,  ought  to  be  paid  by  the  plaintiff. 

Thb  Master  of  thb  Rolls  : — ^The  master  is  right  in  finding  that  a  good 
title  was  not  shown  till  the  27th  of  October,  1826.  The  exception,  therefore, 
must  be  oyemiled.[l]  .  But  the  defendant  might  have  had  the  affiJayits  at 
any  time,  if  he  had  expressed  a  wish  for  them.  The  circumstance,  therefore, 
of  these  affidavits  not  being  actually  furnished  till  after  the  filing  of  the  bill, 
cannot  haveany  influence  on  thQ  question  of  costs. 

Decree  for  specific  performance,  with  costs. 


*1830;  /tiZy28,  29. — ^The  Hastbr  of  nn  Rolls  has  in  other  [*27lj 
Cases  followed  a  similar  rule  as  to  costs* 

In  Holwood  V.  Bailey,  the  master  reported  in  favor  of  the  title ;  but  that  a 
good  title  was  not  shown,  till  at  a  time  subse(|uent  to  the  institution  of  the  suit. 

For  the  plaintiff,  the  Tender,  it  was  stated,  that  the  grounds,  on  which  the 
master  proceeded  in  his  finding,  were,  that  a  recovery  had  not  been  suffered, 
and  some  certificates,  which  were  set  forth  in  the  abstracts,  had  not  been  veri- 
fied, till  after  the  filing  of  the  bill ;  that  the  purchaser  had  never  required  that 
these  certificates  should  be  verified,  and  the  solicitor  of  the  vendor  had,  by  let- 
ter, offered  to  suffer  a  recovery,  which  however,  was  not  suffered,  because  the 
vendee  did  not  accept  the  offer,  but  insisted  on  other  objections  :  and,  on  the 
authority  of  Longy.  Collier,  it  was  asked,  that  the  decree  might  be  made 
with  costs. 

Thb  Master  of  the  Rolls  said,  that  if  the  facts  were  as  represented  by 
the  plaintiff,  he  should  make  the  decree  with  costs. 

[1]  ■•  It  was  direetod  hj  Sir  John  Loaeh,  that  ip  every  order  hj  which  it  was  referred  to  the 
■laater  to  inquire  whether  a  good  title  could  he  made,  there  fhould  be  inserted  a  direction  that, 
if  the  maiter  should  find  that  a  good  title  could  be  made,  he  fhould  inquire  when  it  was  first  shown ; 
and  so  the  order  is  now  always  made,  anless  for  some  reason  stated  at  the  time,  and  by  the  ex. 
press  direction  of  the  court,  the  inquiry  as  to  the  time  when  a  good  title  was  first  shown  should  be 
omitted.  •<  Lord  Langdale,  M.  B.,  Bennett  t.  Reee,  I  Keen,  409.  Part  of  the  order  made  in  that 
case  was,  that  the  master  inquire  **  whether  the  plaintiff  can  make  a  good  title  to  the  estate  in 
question,  in  this  cause  agreed  to  be  purchased  by  the  defendant,  and  when  such  title  was  first  shown, 
and  whether  the  defendant  or  his  solicitor  erer,  and  when,  required  of  the  plaintlfis  or  their  soli, 
ettor,  any  and  what  eTidence  of  the  ideatity  of  the  pcemieeo  in  tho  abatraet,  with  the  promises 
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But,  the  statement  of  the  facts  being  controverted  bj  the  defendaAl,  a  re- 
ference was  directed  to  the  master  to  state  on  what  grounds  be  had  proceeded 
in  finding  that  a  good  title  was  not  shown  till  the  time  mentioned  in  bis  report. 

Mr.  Tinney  and  Mr.  Koe,  for  the  plaintiff. 

Mr.  Bick^stethy  Mt,  Pemberton^  and  Mr.  Riehmond^  for  the  defendant. 


[*272] 


•Wilkinson  t;.  Parrt. 


BoLU.— 1898 ;  Febrnfy  S. 

Where  a  settlement  nqoires  that  a  retinoid  trustee  should  assign  the  trust  property  to  the  continu- 
ing trustee,  and  that  a  new  trustee  should  be  chosen  In  the  place  of  the  retiring  tnistee,  and 
there  is  no  power  to  appoint  a  sole  trustee ;  then,  if  a  retiring  trustee  assign  the  trast  prspertj 
to  the  eontinuing  trustee  alone,  and  he,  in  abuee  of  hie  trust,  diepoee  of  it,  the  retiring  trustee  ie 
Bnswerable* 

Tn  this  case,  upon  the  marriage  of  one  of  the  plaintiflb  with  her  late  huabaiid« 
a  settlement  was  made  of  a  sam  of  lOOOL,  which  was  to  be  inyested  in  stock 
in  the  names  of  two  trustees  therein  described.  The  difidends  of  the  stock 
were  to  be  paid  to  the  intended  wife  for  ber  separate  use,  with  remainder  to 
the  children  of  the  marriage  equally,  as  they  attained  their  respectire  ages  of 
twenty-one.  The  settlement  contained  a  power  to  the  wife,  during  her  life, 
and  after  her  death,  to  the  guardians  of  the  children,  to  appoint  a  new  trustee 
in  the  place  of  any  trustee  who  should  die  or  desire  to  retire  from  the  trust ; 
and  in  case  any  trustee  should  decline  the  trust,  the  setdement  directed  that 
such  retiring  trustee  should  assign  the  trust  property  to  the  new  trustee  so  to 
be  appointed  in  his  place,  and  the  continuing  trustee. 

In  1820,  the  defendants,  Nicholson  and  Parry,  were  the  actual  trustees, 
duly  appointed  according  to  the  power  in  the  settlement ;  and  the  trust  stock, 
which  amounted  to  the  sum  of  1358Z.  10i.»  three  per  cents.,  stood  in  their 
names.  In  1825,  the  defendant  Nieholson  became  desirous  of  retiring  from 
the  trust ;  and  a  person  of  the  name  of  Sherwin  was  appointed  in  his  place. 
Sherwin  accepted  the  trust  by  signing  the  deed  of  appointment ;  but  before 
he  had  acted  in  the  trust,  he  became  desirous  to  retire  from  it ;  and  a  deed, 
appointing  Parry  to  be  the  sole  trustee,  was  prepared,  to  which  the  wife  and 
Sherwin  were  made  parties,  but  which  was  not  executed  by  Sherwin. 
After  the  execution  of  this  deed,  the  defendant  Nicholson  transferred 
[*273]  •the  trust  stock  into  the  name  of  Parry  alone.  The  defendant  Parry 
subsequently  sold  out  the  trust  stock  at  the  request  of  the  wife  and  three 
of  the  children  of  the  marriage,  who  had  attained  the  age  of  twenty-one  ;  and 
a  deed  was  executed  by  these  three  children,  the  husband  being  then  dead,  for 
the  indemnity  of  Parry  in  respect  of  the  sale  of  the  trust  fund.  There  were 
two  other  children  of  the  marriage,  who  were  still  infants. 
It  was  alleged  that  the  stock  was  sold  out  in  order  to  be  invested  in  the 
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purchase  of  an  anmiity  for  the  life  of  ihe  widow»  thai  her  income  might  be  in- 
creased. 

The  present  bill  was  filed  by  the  wife  and  one  of  the  children,  who  had 
signed  ihe  deed  of  indemnityt  and  the  two  infants,  praying  that  Nicholson 
and  Parry  might  be  made  responsible  for  the  breach. of  trust  committed  by 
Parry's  sale  of  the  stock.  Nicholson  and  Parry,  and  the  other  children,  who 
were  of  age,  were  made  defendants  to  the  suit. 

At  the  hearing,  Parry  made  default;  and  the  plaintiffs,  as  against  him, 
were  to  take  such  decree  as  they  could  abide  by. 

Mr.  Pepy$  and  Mr.  Knight^  for  the  plaintiffs. 

Mr.  Sugden  and  Mr.  Pemberton^  for  Nicholson. 

On  behalf  of  Nicholson,  it  was  first  argued,  that  no  decree  could  be  made 
in  the  suit,  because  two  of  the  plaintiffs,  the  widow  and  one  of  the  children, 
who  had  signed  the  deed  of  indemnity,  were  joined  with  the  infants  as  plain- 
tiffs. The  widow  and  that  child  had  no  right  to  any  relief;  they, 
therefore,  had  no  interest  *  which  entitled  them  to  maintain  a  suit.  [*274] 
Now,  it  bad  been  lately  decided  by  the  Lord  Chancellor ,(a)  that  to 
join  a  person  not  ha? ing  an  interest,  as  a  co*plaintiff,  with  a  person  having  an 
interest,  vitiated  the  whole  record,  and  was  a  good  ground  of  general  de- 
murrer for  want  of  equity  ;  and  a  bill,  which  could  not  stand  against  a  gene* 
ral  demurrer,  could  not  be  sustained  at  the  hearing. 

But  this  objection  was  overruled  by  the  Misrsa  op  thb  Rolls,  who 
stated,  that  the  infants  were  nevertheless  entitled  to  such  decree  as  the  case 
demanded,  and  that,  as  the  same  justice  could  be  done  to  the  defendant  in  re- 
spect of  the  wife  and  the  other  child  who  had  signed  the  deed  of  indemnity, 
as  if  they  had  been  made  defendants,  the  objection  in  this  stage  of  the  cause 
could  not  be  allowed  to  have  the  effect  of  rendering  the  expense  of  the  suit 
wholly  useless ;  and  he  distinguished  this  case  from  that  of  allowing  a  de- 
murrer, where  it  appeared  upon  the  bill  that  some  of  the  plaintiffs  had  no  in- 
terest in  the  8uit.[l] 


For  the  defendant  Nicholson  it  was  further  argued,  that  the  suit  was  de- 
fective for  want  of  parties ;  for  that  Sherwin,  the  trustee  named  in  the  place 
of  Nicholson,  having  accepted  the  office,  and  not  having  renounced  the  trust 
by  executing  the  deed  which  appointed  Parry  to  be  the  sole  trustee,  ought  to 
have  been  made  a  party .(fr) 

(a)  TTke  King  of  Spain  ▼.  MaehadOt  rapra,  395. 

(6)  Thouj^h  the  greneral  rale  of  the  court  it,  that  all,  who  are  jointly  liable  with  the  defendants 
to  ffatlarf  the  plaintiff*!  demand,  ought  to  be  partiea  to  the  Buit,  yet  casee  of  breaches  of  traat 
•eem  to  have  been  an  exception ;  and  it  hat  been  held,  that  a  eettui  que  (nrtf  ma  j  prodeed  agahiat 
the  ■OTYiTing  trnateea  alone,  without  bringing  before  the  court  the  repreaenUtiTce  of  decea«sd 
truateei,  who  were  invoWed*  in  the  nme  acta  of  ^  mimsonduct.  In  Ex  parte  Angle,  (Barnard,  49.) 
sn  applieatkm  was  made  agabiat  the  aurriTon  of  eerUin  perMos,  who,  under  4  Ann,  e.  1,  had 

[1]  Vide  Lambert  r.  Hutehinean,  1  Bear.  977. 
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[*275J  *The  Master  of  the  Rolls  overniled  this  objeetioo  also,  refenring  to 
the  answer  of  Nicholson,  in  which  he  admitted  that  Sherwin  had  re* 
tired  from  the  trust,  and  stating  that  it  would  have  been  an  imprudent  act  in 
Sherwin,  if  he  had  executed  the  deed  appointing  the  scde  trustee,  and  that, 
tinder  the  circumstances,  there  could  be  no  relief  against  Sherwin. 


Upon  the  principal  point,  namely,  the  liability  of  Nicholson,  the  Master  of  the 
Rolls  gare  bis  judgment  as  follows  : — 

The  Master  of  the  Rolls  : — ^This  is  a  most  unfoitunate  case  for  the  de- 
fendant Nicholson,  who  has  acted  with  perfect  integrity  and  the  best  intentions, 
but  does  not  appear  to  me  have  been  well  adf  ised.  By  the  terms  of 
[*276]  the  trust  deed,  under  *which  he  has  acted,  he  was  bound,  upon  de- 
clining the  trust,  to  transfer  the  trust  property  to  the  continuing  trus- 
tee and  a  new  trustee  to  be  appointed  in  his  place  :  and  nothing  could  reliere 
him  from  that  obligation  but  the  consent  of  all  parties  interested  under  the 
trust.  It  was  not  possible  to  obtain  such  consent  here,  because  there  were 
infants,  who  were  not  capable  of  consenting,  and,  therefore,  could  not  be 
deprived  of  that  security,  which  they  derived  from  having  the  trust  property, 
upon  Nicholson's  declining  the  trust,  confided  to  the  care  and  integrity  of  two 
trustees  instead  of  one.  I  am  compelled,  therefore,  though  with  reluctance,  to 
declare  my  opinion,  that  Nicholson,  as  well  as  Parry,  is  liable,  as  it  regards  the 
infants,  for  any  loss  to  their  shares  of  the  property,  which  may  be  the  conse- 
quence of  the  transfer  of  the  stock  by  Parry. 

All  that  I  can  now  do  is,  to  refer  it  to  the  master  to  inquire,  whetlier  any. 
and  which  of  the  paAies  interested  in  the  trust  fund,  in  any  manner,  and  how, 
consented  to  or  approved  of  the  transfer  of  the  trust  stock  by  Nicholson  to 
Parry ,  and  whether  any,  and  which  of  the  parties  interested,  in  any  manner, 
and  how,  consented  to  or  approved  of  the  sale  of  the  trust  stock  by  Parry :  and 
let  the  master  also  inquire  how  the  produce  of  the  trust  stock  was  applied,  and 
what  has  become  thereof :  and  let  the  master  be  at  liberty  to  state  any  cir- 
cumstances specially  as  to  these  several  matters,  at  the  request  of  any  party : 

baen  appointed  nMoa^ni  of  briefo  iMaed  for  the  relief  of  the  ■afferen  by  a  ^reat  fire.  The  maiia* 
l^ere  had  originally  been  serenteen  in  number,  bat  aev^en  of  them  were  dead :  and  it  was  sabmit. 
ted  on  the  part  of  the  survivors,  that  the  representatives  of  the  deceased  managers  ought  to  be 
brought  before  the  court.  But  Lord  Hardwieke*s  opinion  was,  that  it  was  not  necessary  to  bring 
those  representatives  before  the  court ;  that  an  order  for  accounting  ought  to  be  made  against 
the  survivors ;  that  these  managers  were  to  be  considered  as  one  body,  and  that  they  were  each 
of  them  answerable  one  for  the  other ;  **  for  which  reason,**  said  he,  <*  the  objection,  in  relation  to 
the  bringing  the  representatives  of  the  managers  that  were  dead  before  the  court,  was  quite  im. 
■laieriaL**  In  Walker  t.  Symond*,  (3  Swans.  75,)  Lord  Eldon  says,  **  When  three  trustees  are  in. 
volved  in  one  common  breach  of  trust,  a  cerftu  que  trust,  suffering  from  that  breach,  and  proving 
th\t  the  transaction  was  neither  authorized  nor  adopted  by  him,  may  proceed  against  either  or 
ail  of  the  trustees.**  [It  was  however  held  by  Sbadwell,  V.  C,  after  a  review  of  the  cases  cited  above, 
that  in  a  suit  by  a  ceetui  que  trust  against  trltstees  charged  with  a  breach  of  trust,  ail  the  trustees 
who  were  living,  and  the  repiesentatives  of  such  as  were  dead,  must  be  made  parties.  Munch  r, 
CoekereU,  8  Sim.  819.] 
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and  reserf e  ike  ciMisideraUoo  of  further  directioDS  tod  coftU»  until  afler  the 
master  shall  have  made  his  report* 


Jones  v.  Dayito.  [•277J 

RoLu.— 1838  ;  Febraiiy  5,  7. 

The  plaintiff  joined  the.teiUtor  as  sarety  in  a  bond,  which  he  paid  afler  the  death  of  the  testator, 
taking  an  assignment  of  the  bond ;  be  is  only  a  simple  eontraet  creditor  of  the  testator. 

Thb  plaintiff  filed  his  hill,  oo  behalf  of  himself  and  all  other  the  specialty 
creditors  of  the  testator,  against  the  heir  and  the  executors. 

For  the  defendants  it  was  objected,  that  the  plaintiff  Was  not  a  specialty 
creditor,  and,  therefore,  could  not  sustain  such  a  bill. 

The  plaintiff  had  joined  as  surety  with  the  testator  in  a  joint  and  several 
bond ;  and,  after  the  death  of  the  testator,  had  paid  the.  amount  of  the  bond  to 
the  obligee,  taking  an  assignment  of  the  bond. 

Mr.  Griffith  Richards,  for  the  heir  of  the  testator,  relied  upon  Copia  r.  Mid- 
dleton,{a)  and  cited  Gammon  v.  Stone,{b)  and  WoffingUm  f  •  Sparks.{c)  The 
bond,  he  argued,  was  satisfied  by  payment ;  and  the  assignment  of  it  to  one 
of  the  co-obligors  was  an  idle  formality  ;  for  the  assignment  of  an  instrument, 
which  had  ceased  to  have  any  legal  force,  could  not  confer  any  legal  rights* 

Mr.  Sugden  and  Mr.  Wilsen,  for  the  plaintiff. 

This  case  is  distinguished  from  Copis  t.  MiddleUm  by  the  circumstance, 
that  here  the  bond  has  been  assigned  to  the  surety ;  and,  by  virtue  of  that  as^ 
signment,  he  must  have  against  the  estate  of  the  principal  obligor  all 
the  remedies  which  the  obligee  might  have  had.  Suppose  *the  surety  [*278] 
had  employed  a  third  person  to  pay  the  amount  of  the  bond  to  the 
obligee,  and  to  take  an  assignment  of  it  as  a  trustee  for  him,  the  bond  in  the 
hands  of  that  trustee  would  have  been  a  valid  security ;  and  the  surety,  through 
the  medium  of  his  trustee,  would  have  been  a  specialty  creditor  on  the  estate 
of  the  co-obligor.  Can  it,  in  equity,  make  any  difference  as  to  the  nature  or 
degree  of  his  demand,  whether  the  bond  is  assigned  to  him  or  to  a  trustee  for 
him? 

February  7. — The  Master  of  the  Rolls  : — In  Copis  v.  Middleton,  the 
surety,  Martin  had  also  taken  an  assignment  of  the  bond ;  and  that  circum- 
stance was  held  not  to  make  his  case  different  from  the  case  of  the  other  surety 
who  had  taken  no  assignment.  After  the  assignment,  the  action  on  the  bond 
must  be  brought  in  the  name  of  the  obligee  ;  and  payment  by  the  surety  would 
be  an  answer  to  the  demand.[l] 

Ca)  1  Tarn,  dt  Ross.  334.  (6)  1  Yes.  sen.  389.  ie)  3  Veik  sea.  569. 

[1]  Vide  Wiggin  T.  Dorr,  3  Samn.  419.  A  soietj  who  compounds  a  deht,  and  takes  an  assi^. 
ment  of  that  deht  to  a  trastee  for  himeelA  can  only  okhn,  agaiatt  his  principal  the  sum  which  he 
has  actually  paid,    lUid  v,  Nom9t  3  MyL  di  Cr.  8^1. 
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The  bill  must  be  dismissed ;  but  I  will  not  in  this  case  give  the  defeodatils 
the  costs  of  the  suit,  because  they  ought  to  bare  demurred  ;  and  thus  have 
saved  to  both  parties  all  further  expense.(a)[l] 


[*279l  *6re60  i;.  Taylor. 

RoLLf.--1838 ;  Febrnaiy  7. 

FenoDS,  who  were  found  by  tbe  master  to  be  the  next  of  kin  of  the  ioteeUte,  and  were  named  by 
tire  eoart  to  be  defendants  in  an  iMoe  direeted  to  trj  the  rights  of  other  penoos,  who  elaimed 
also  to'  be  next  of  kin,  weie  aUowed  a  soai  of  5001.  oot  of  the  estate  of  the  intestate^  on 
giTing  security  to  accoant  for  it 

This  cause  was  instituted  for  the  administration  of  the  estate  of  tbe  late 
Mr.  Osgood,  who  had  named  tbe  late  Mr.  Cruise,  the  conveyancer,  his  residu- 
ary legatee.  Mr.  Cruise  died  very  shortly  before  the  testator ;  and,  at  the 
hearing  of  the  cause,  the  cotirt  declared,  that  the  testator  died  intestate  as  to 
his  residuary  personal  estate,  and  referred  it  to  tbe  master  to  inquire,  who,  at 
his  death,  were  his  next  of  kin. 

The  master  reported  in  favor  of  two  claimants  on  tbe  paternal  side,  one  of 
whom  was  one  of  the  executors ;  and  he  disallowed  the  claims  of  seventeen 
other  persons,  who  claimed,  to  be  the  next  of  kin,  on  the  maternal  side,  io 
equal  degree  with  the  allowed  claimants  on  the  paternal  side« 

The  disallowed  claimants,  one  of  whom  was  also  an  executor,  took  two  ex- 
ceptions to  the  master's  report ;  one  in  respect  of  the  disallowance  of  their 
own  claims  ;  and  the  other,  in  respect  of  the  allowance  of  the  claims  on  the 
paternal  side. 

There  was  niuch  evidence  with  respect  to  both  claims,  and  the  court  ex- 
pressed an  intention  to  direct  them  to  be  tried  by  two  issues  ;  but,  the  parties 
residing  in  different  paits  of  the  kingdom,  so  that  the  issues  could  not  be  con- 
veniently tried  at  the  same  time,  the  court,  for  the  present,  directed  one  issue 
only  for  the  trial  of  the  disallowed  claims,  in  which  the  disallowed  claimants 
were  to  be  plaintiffs  and  the  allowed  claimants  defendants ;  reserving  the  direc 

tion  of  the  second  issue  until  after  the  trial  of  the  first  issue. 
[*280]       *The  allowed  claimants,  as  well  as  the  disallowed  claimants,  *now 
presented  petitions,  alleging  their  poverty,  and  praying  each  to  have  a 
sum  of  500Z.  advanced  to  them  out  of  the  estate  of  the  testator,  to  defray  the 
expenses  of  the  trial  of  the  issue. 

The  matter  was  several  times  spoken  to. 

Mr.  Sugden,  Mr.  Lovat  and  Mr.  Cooper,  appeared  for  various  parties. 

(a)  Hill  ▼.  Rear  don,  8  Sim.  &  Sta,439. 

[1]  The  defendants  haring  answered,  wheft  they  might  hare  demurred,  were,  on  dismisaal  of  the 
bill,  aUowed  only  sneh  costs  as  they  would  have  been  entitled  to  if  the  Inll  had  been  dismisBed  npon 
the  allowance  of  a  demurrer.    Murray  t.  Graham,  6  Paige,  633.  *  Shaw  v.  Cof<er,  8  Paige,  348. 
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Ultimately  Thi  Mastbr  of  thi  Rolls  gave  his  judgment  to  the  following 
effect : — Cenain  persons  claimed  before  the  master,  as  next  of  kin  of  the  tes« 
tator,  and  their  claim  has  been  disallowed.  They  are  dissatisfied  with  the 
mastoids  judgment,  and  are  willing  to  try  their  rights  at  law.  Their  claim  not 
being  in  its  nature  a  legal  demand,  they  can  try  their  right  at  law  only  by  the 
assistance  of  this  court,  through  the  medium  of  an  issue ;  and  this  court  has 
granted  them  an  issue  accordingly,  in  which  issue  they  must  of  necessity  be 
plaintiffs. 

If  their  demand  had  been  legal,  the  executors  of  the  testator  would  hsTO 
been  the  defendants  in  the  issue ;  and  in  case  of  the  success  of  the  claimants, 
the  costs  of  the  defendants  would  have  fallen  upon  the  testator's  estate,  hav- 
ing been  duly  incurred  by  the  executors  in  the  course. of  administration. 
Strictly  speaking,  the  executors  should  be  the  defendants  here  also ;  and,  in 
like  manner,  their  costs,  in  case  of  the  success  of  the  claimants,  would  then 
fall  upon  the  estate.  But  the  master,  who  has  disallowed  the  claims  of  the 
plaintiffs  in  the  issue,  has  allowed  the  claims  of  certain  other  persons  t6  be 
next  of  kin  to  the  testator ;  and  this  court  has,  therefore,  substituted 
those  ^persons,  as  defendants  in  the  issue,  in  the  place  of  the  execu-  [*28i) 
tors  ;  first,  for  a  general  reason,  which  applies  to  all  cases,  because  the 
executors,  as  such,  have  no  interest  in  the  event  of  the  trial ;  secondly,  be- 
cause, in  this  particular  case,  one  executor  is  of  the  number  of  the  disallowed 
claimants,  and  another  executor  is  of  the  number  of  the  allowed  claimants: 

Application  is  now  made  to  the  court,  as  well  by  the  allowed  claimanrs  as 
by  the  disallowed  claimants,  for  an  advance  of  money  out  of  the  estate  of  the 
testator,  to  enable  them  to  defray  the  expense  of  the  trial  of  the  issue. 

The  court  cannot  make  any  advance  to  the  disallowed  claimants.  Every 
plaintiff  proceeds  at  law  at  the  hazard  of  paying  the  costn,  if  he  fails ;  and 
there  is  no  reason  here  why  the  rule  of  law  should  be  departed  from. 

The  case  is  different  with  the  allowed  claimants.  They  are  substituted  as 
defendants  in  the  place  of  the  executors  ;  and,  as  the  executors  would  have 
been  entitled  to  an  advance  of  money  from  the  estate,  it  seems  reasonable 
that  those,  who  are  substituted  in  their  place  by  the  court,  shall  have  the  same 
advantage ;  and  more  especially,  because  the  right  of  the  allowed  claimants  is 
questioned,  and  it  is  to  be  the  subject  of  a  future  issue  to  be  directed  by  the 
couit;  so  that  it  may  happen  that  these  substituted  defendants  may  ultimately 
be  found  not  to  be  themselves  next  of  kin,  and  consequently  to  have  no  in- 
terest in  the  question  now  to  be  tried.  It  would  be  unjust  to  expose  them,  not 
merely  to  the  expense  of  a  trial  to  assist  their  own  claims,  but  also  to  the  ex- 
pense of  a  trial  in  which  they  take  upon  themselves  the  duty  of  the  exe*- 
cutors  to  resist  the  claims  of  others.  For  these  reasons,  the  court 
^directs  an  advance  of  500Z.  to  be  made  to  the  allowed  claimants,  who  [*282} 
are  the  substituted  defendants  in  the  issue. 

If  the  plaintiffs  in  the  issue  should  fail,  the  court  may  direct  the  costs  of 
the  issue  to  be  paid  by  them.    If  the  plaintiffs  in  the  issue  should  succeed,  the 
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court  may  direct  the  costs  of  the  issue  to  come  out  of  the  estate.  But  no 
event  of  this  trial  will  establish  the  title  of  the  substituted  defendants  as  next 
of  kin  of  the  testator ;  and,  in  either  case,  therefore,  the  substituted  defend- 
ants will  have  to  account  in  respect  of  this  adranoa  of  500i.  Under  these 
circumsunces,  the  court  cannot  part  with  this  sum  of  5001.,  wiihont  security, 
to  be  approved  by  the  master,  that  they  will  duly  account  for  the  500i.  as  the 
court  shall  direct.  The  fact  that  one  of  the  allowed  claimants  is  an  executor 
cannot  afifect  this  principle. 

The  plaintiffs  in  the  issue  claim  only  in  equal  degree  with  the  allowed  claim- 
ants ;  and  if  they  should  succeed,  the  court  will  hereafter  direct  another  issue 
to  try  the  right  of  the  allowed  claimants ;  and  the  now  plaintiffs  will  then  be 
the  substituted  defendants,  and  will  be  entitled  to  have  an  advance  of  an  equal 
sum  of  500Z.,  undertaking  to  account  for  it  as  the  court  shall  direct;  but,  in 
respect  of  their  adjudged  interest  in^the  estate,  security  will  not  then  be  re- 
quired of  them. 

If  the  plaintiffs  in  the  issue  now  directed  should  fail,  the  court  will  then 
have  to  consider  who  are  to  be  the  defendants  in  the  issue,  which  is  to  try  the 
title  of  the  allowed  claimants ;  and  what  advance  of  money,  if  any,  shall  be 
made,  and  to  whom,  and  under  what  terms.[l] 


[*283]  •Parr  t;.  SwiNOTLs. 

RoLU.— 1838;  Febrotry  II,  14. 

A  gift  of  real  estate  to  A.  for  life,  with  remainder  to  her  children,  m  tenants  in  oommon,  and,  in 

case  A.  shall  die  without  leaving  lawful  issue,  then  with  remainder  over,  is  a  gift  to  A.  fur  life, 

with  remainder  to  her  children  for  life,  with  remainder  to  A.  in  tail. 

In  this  case  John  BuUock,  the  testator,  inter  alia^  after  giving  to  his  wife, 
for  her  life,  five  freehold  messuages  in  Chancery  lane,  devised  as  follows : — 

[1]  The  abo?e  case,  if  not  oyerroled  is  very  much  shaken  by  the  subsequent  decision,  (1839.)  in 
JVys  ?.  MauU,  4  Myl.  dt  Cr.  943.  Without  entering  into  the  eirenmstanoes  of  that  cane  (which 
was  an  application  for  an  adTanoe  oat  of  the  fund  to  enable  parties  to  proceed  in  the  trial  of  isnmi) 
it  is  enough  to  cite  the  first  sentence  of  his  judgment,  as  showing  Lord  Cottenham's  Tiew  of  tho 
subject.  ••  I  have  always  considervd,  that  what  has  been  done  by  the  court  in  cases  of  this  kind, 
has  gone  a  great  deal  too  far,  and  has  been  produotiTC  of  much  useless  litigation,  without  any  cor. 
respondmg  benefit ;  for  it  necessarily  encourages  the  prosecution  of  hopeless  daims."  In  a  later 
case  whero  a  similar  application  was  made,  (1840,)  Lsrd  Lai^dale,  M.  R.,  says,  "The  oaae  of 
Oregg  ▼.  TayloTt  has  been  pressed  upon  me.  It  is  said  to  be  a  case  in  circumstances  precisely 
similar  to  the  present.  I  confess,  after  hearing  that  case,  that  I  haye  Tery  considerable  doubt  as 
to  the  principle  upon  which  it  was  founded.*^  And  towards  the  conclusion  the  M.  R.  obserTCS, 
••  With  regard  to  the  policy  of  making  advancements  of  money  for  thsM  purposes,  I  most  say  that 
I  think  the  policy  of  giving  that  species  of  adTanlage  te  the  one  party  or  the  othor  extiamely 
doubtful ;  if  you  advance  money  to  one  party,  and  leave  the  other  to  struggle  with  poverty,  I  can- 
not think  you  are  promoting  tho  ends  of  justice.  I  concur  also  in  the  observation  of  my  Lord 
Chancellor,  in  Nye  v.  Maule^  that  such  advancements  have  tho  effect  of  inducing  parties  to  indulge 
in  idle  litigation."    JoAnson  v.  Twdd,  3  Bcav.  918. 


CASES  IN  CHANCERY.  285 

1838.— Parr  ?.  Swindola. 

**  And  fcocn.  and  after  the  docease  of  my  said  wifet  in  ca«e  my  daughter  Mary 
Parr  aball  sarvive  her»  I  giTe  and  devise  uiilo  my  said  daughter  Mary  Parr,  all 
the  said  five  measuages^  to  hold  the  same  unto  my  SAid  daughter  and  her  as- 
signs during  her  life  ;  and,  after  the  death  of  my  said  daughter,  I  give  and 
devise  the  same  unto  and  equally  between  and  among  the  children  of  my  said 
daughter,  to  take  as  tenants  in  common,  and  not  as  joint  tenants ;  and,  in  case 
she  shall  die  without  leaving  any  lawful  issue,  then  I  give  and  devise  the  same 
premises  unto  and  equally  amongst  the  children  of  my  daughters  Charlotte 
Swindles  and  Hannah  Foster/' 

The  testator  made  no  other  devise  of  these  five  messuages  ;  nor  was  there 
in  the  will  any  general  residuary  devise. 

The  question  in  the  cause  was,  what  estate  Mary  Parr  took  under  this  de^ 
vise. 

Mr.  Rose  and  Mr.  Lowndes  argued,  that  the  words  **  in  case  she  shall  die 
without  leaving  any  lawfuP  gave  Mary  Parr  an  estate  tail  by  implication ;  and 
they  referred  to  the  rule  as  stated  by  Fearne,(a)  and  the  cases  there  cited. 
The  rule,  they  said,  was«  that,  if  there  be  a  devise  to  A.  for  life,  followed  by 
words,  which,  upon  failure  of  A.*s  issue  and  not  otherwise,  give  the 
^estate  over  to  other  persons,  A.  takes  an  estate  tail  by  implication.      [*284] 

Mr.  Bickersteth  and  Mr.  Wilbraham,  contra : — The  present  case  is 
different  from  thosoi  in  which  an  estate  tail  has  been  raised  by  implication,  to 
effectuate  the  general  intention  of  the  tesUtor.  The  gift  to  Mary  Parr  is  fol- 
lowed by  a  gift  to  her  chiMren ;  when  the  testator  speaks  of  her  dying  without 
leaving  issue,  he  means  such  issue  as  he  had  spoken  of  previously,  namely, 
children.  The  words,  therefore,  can  be  satisfied  without  implication.  The 
testator  probably  considered  (though  erroneously)  that  he  had  given  the  fee  to 
the  children  of  Mary  Parr,  if  she  left  any  children  ;  and  the  gift  over  was  in- 
tended to  provide  for  the  event  of  her  dying,  leaving  no  children  behind  her. 

Mr.  Temple  also  contended,  that  Mary  Parr  took  only  a  life  estate ;  and 
cited  Hockley  v.  Mawbey.(b) 


February  14. — The  Master  of  the  Rolls  : — The  plain  intention  of  the 
testator  was,  that  this  property  should  not  go  o?er,  until  a  failure  of  the  issue  of 
Mary  Parr ;  and  t6  effectuate  this  intention,  an  estate  tail  in  her  must  be  im* 
plied.  It  is  to  be  considered,  whether  that  estate  is  to  be  immediate  in  her,  or 
in  remainder  after  estates  for  life  to  her  children.  If  the  intention,  that  the 
property  should  not  go  over  to  the  children  of  Charlotte  and  Hannah,  until 
there  was  a  failure  of  issue  of  Mary,  could  not  be  effectuated  without  giving 
an  immediate  estate  tail  to  Mary,  there  is  in  the  books  sufficient  authority  to 
warrant  that  construction.  But  as  that  purpose  will,  in  this  case,  be 
equally  ^accomplished  by  an  estate  tail  in  remainder  to  Mary,  after    [*285] 

(a)  Fearne  on  Coot.  Eem.  sod  Ette.  Dev.  47S--476. 
ib)  1  Vei.  jun.  143     8  Bro.  C.  C.  83. 
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the  life  estates  given  to  the  childreot  I  am  of  opinion  that  the  better  construc- 
tion is,  that  Mary  takes  an  interest  for  life,  with  remainder  to  her  children 
as  tenants  in  commoik  for  life,  rentainder  to  Mary  in  tail.  This  cooslruction 
will  give  effect  to  all  the  words  of  the  will. 


KiLLocK  t;.  Greg. 
Rolls.— 1898 ;  Febratry  16. 
Where  notice  is  given  by  a  party  to  hii  agent  in  a  particular  adventare,  that  another  person  is 

jointly  interested  with  him  in  theadventare,  ihn  prima  faeU  imposes  upon  the  agent  the  neces. 

sity  of  accoonting  with  sttch  other  person  for  hb  share  of  the  adventure. 
But  this  obligation  ceases  to  exist,  if  the  transactions  show  that  it  was  the  intention  of  such  other 

person,  and  of  the  party  originally  interested  in  the  adventure,  that  the  agent  should  account 

solely  with  the  latter. 

Mr.  Gillibb  of  Belfast,  entered  into  a  mercantile  speculation .  to  Russia, 
jointly  with  two  other  commercial  houses  at  Belfast ;  his  share  of  the  adven- 
ture being  one-third  of  the  whole. 

Messrs.  Greg  6c  Lindsay,  of  London,  were  appointed  the  agents  of  the 
joint  concern,  through  whose  hands  all  moneys  were  to  pass ;  and  they  gave 
the  concern  a  credit  to  the  extent  of  34,0002. 

Mr.  Gillies  afterwards  agreed,  that  Messrs.  Killock  &  Maxwell,  who  were 
the  partners  in  a  commercial  house  at  Cork,  should  have  one-half  of  his  share 
of  the  adventure ;  and  they,  in  consequence  thereof,  were  to  become  guarantees 
to  Messrs.  Greg  &  Lindsay  for  Gillies'  one-third  proportion  of  the  credit 
given  by  these  gentlemen  to  the  concern.  Accordingly,  Messrs  Killock  & 
Malwell,  on  the  30th  of  September,  1809,  wrote  the  follpwing  letter  to  Messrs. 
Greg  Sc  Lindsay  :~^'^  Our  mutual  friend,  Mr.  John  Gillies,  informs  us, 
that  you  have  confirmed  credits  to  the  extent  of  34,000/.,  for  the 
[*286]  *joint  account  of  himself,  Greg  &  Blacher,  and  Robert  Dayies,  to  be 
drawn  for  from  Russia.  We  beg,  in  consequence,  to  offer  guarantee 
for  his  one-third  proportion  of  the  said  sum." 

On  the  6th  of  October,  1809,  Messrs.  Greg  &  Lindsay  wrote  a  letter  to 
Mr.  Gillies,  in  the  words  following : — '*  We  have  received  from  Killock  ic 
Maxwell,  of  Cork,  a  guarantee  for  your  proportion  of  the  credit  we  have  given 
to  Mr.  Morgan,  at  Archangel,  Tiz.  10,000/.,  which  he  took  with  him,  and 
20,000/.  further,  which  we  are  now  forwarding  in  duplicate." 

On  the  9lh  of  October,  1809,  Mr.  Gillies  wrote  a  letter  to  Messrs.  Greg  Sc 
Lindsay,  in  the  following  words : — "  Messrs.  Killock  4;  Maxwell,  of  Cork, 
holding  a  joint  interest  with  me  in  our  Russian  adventures,  I  thought  their 
good  name  would  not  be  unacceptable  to  you,  and  they  advise  haying  done 
the  needful." 

On  the  19th  of  May,  1810,  Messrs.  Killock  &  Maxwell  wrote  to  Messrs. 
Greg  &  Lindsay  as  follows: — "  We  beg  leave  to  remit  you  herein  1500/., 
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Maxwell  od  Anderson  and  Swan  &  Co.,  three  months,  on  account  of  our  com- 
mon friend,  Mr.  John  Gillies  of  Belfast,  which  you  will  place  to  his  credit  ac- 
cordingly." 

On  the  30th  of  May,  1810,  Mr.  Gillies  wrote  a  letter  to  Messrs.  Greg  & 
Lindsay,  which,  besides  matters  not  relating  to  the  joint  concerns,  contained 
the  foUowing'passage  : — *'  The  present  serves  to  band  four  bills,  amount  2500/.; 
shall  shortly  remit  further ;  and  hope  Messrs.  Killock  6^  Maxwell  have  sent 
their  part  of  Morgan's  draft.  Messrs.  Killock  6c  Maxwell  adrise  baring 
further  sent  you  1500/.;  they  have  also  sent  me  funds,  4000/.,  on 
which  account  I  remit,  enclosed,  my  *draft  on  Thomley  &,  Co.,  [*287] 
3000/.,  and  Gordon  dc  Co.  will  send  you  a  bill  for  1000/.  The  other 
insurances,  say  one-sixth,  Killock  6c  Maxwell,  and  the  other  one-sixth  upon 
joint  account  with  Greg  dc  Blacher,  and  Robert  Davies,  I  wiab  you  now  to 
coTer.** 

Much  other  correspondence  passed  between  Gillies  and  Greg  Sc  Lindsay, 
which  did  not  bear  on  the  grounds  of  decision  in  the  cause. 

Messrs.  Greg  dc  Lindsay-  nerer  opened  any  account  with  Messrs.  Killock 
Sc  Maxwell,  but  carried  all  moneys  received  and  paid,  as  to  one-third  of  the 
adventure,  to  the  general  account  of  Mr.  Gillies,  with  whom  they  had  many 
other  transactions;  and  Mr.  Gillies  afterwards  becoming  a  bankrupt,  they 
proved,  under  his  commission,  for  a  balance  which  was  doe  to  them  upon  that 
general  account. 

The  present  bill  was  filed  by  Messrs.  Killock  Sc  Maxwell,  as  the  owners 
of  one-sixth  share  of  the  concern,  for  the  purpose  of  compelling  Messrs.  Greg 
&  Lindsay  to  account  with  them  in  respect  of  all  moneys  received  and  paid 
on  the  Russian  adventure. 

Mr.  Agar  and  Pembertan^  for  the  plaintiffs : — ^The  plaintiffs,  by  their  con* 
tract  with  Gillies,  became  interested  in  the  adventure  to  the  extent  of  one- 
sixth  ;  and  this  acquisition  of  interest  by  them  was  immediately  notified  to 
Greg  &  Co.,  who  bad  the  advantage  of  their  guarantee  for  the  repayment  of 
such  moneys  as  might  be  advanced  on  account  of  that  one-third  share,  which 
had  belonged  originally  to  Gillies.  The  knowledge  which  the.  agents  had  of 
this  state  of  things,  imposed  on  them  the  obligation  of  keeping  distinct 
accounts  with  *the  plaintiffs  and  with  Gillies.  Either  one-sixth  of  the  [*288] 
moneys  received  on  account  of  the  adventure  ought  to  have  been  car-  ^ 
ried  to  the  credit  of  the  plaintiffs,  or  the  whole  produce  of  the  one-third  share 
ought  to  have  been  carried  to  the  joint  account  of  the  plaintiffs  and  Gillies. 
Instead  of  taking  this  course,  Greg  6c  Co.  have  carried  the  whole  produce  of 
that  one-third  share,  of  which  they  knew  that  one-half  belonged  to  Killock 
Sc  Maxwell,  to  the  general  account  of  Gillies :  in  other  words,  they  have 
chosen  to  give  credit  to  Gillies  for  moneys  which  the  plaintiffs  alone  had  a 
right  to  demand  or  receive. 

Mr.  Bickersteth  and  Mr.  Wigram,  contra :— One  of  several  partners  can- 
not, by  a  contract  with  a  stranger,  give  that  stranger  a  right  to  a  general  ac- 
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count  of  the  partnership  dealings.  Bray  t.  Fromont.(a)  The  mgreemeiit 
between  Gillies  and  the  plaintiffs  constituted  the  Iatter»  not  partners  in  the 
adventure,  but  only  subpartners :  and  their  right  to  an  account  was  agunst 
Gillies,  and  not  against  Greg  &  Co.  Even  if  .the  transactions  were  origi- 
nally of  such  a  nature  that  they  might  have  given  the  plaintiffs  a  right  to  an 
account  against  Greg  A  Co.,  the  subsequent  conduct  of  the  parties  shows 
that  the  intention  was,  that  Greg  A  Co.  should  account  with  Gillies  only, 
and  that  Gillies  and  the  plaintiffs  should  arrange  with  each  other  their  respec- 
tive rights  and  liabilities.  The  plaintiffs  make  their  remittances  through  Gil- 
lies, and  in  the  name  of  Gillies,  to  be  placed  to  the  credit  of  Gillies ;  and 
even  when  they  transmit  money  directly  to  Greg  6c  Co.,  they  give  express 
orders  for  placing  it  to  the  credit  of  Gillies.  Moneys  thus  remitted  ought 
to  have  been  placed  to  the  credit  of  the  plaintiffs,  if  Greg  Sc  Co. 
[*289]  *had  been  to  account  with  them  for  the  one-sixth  of  the  adventure ; 
but,  as  the  sums,  which  the  plaintiffs  advanced  on  account  of  their 
interest  in  the  concern,  were  to  be  placed  to  the  credit  of  Gillies,  it  followed 
of  course,  that  the  produce  of  the  adventure,  attributable  to  that  interest,  was 
to  be  carried  to  the  same  account. 

Mr.  Agar,  in  reply : — ^The  question  here  is  not  between  partners,  and  does 
not  relate  to  the  rights  which  a  partner  may  give  a  third  person  against  his  co- 
partners :  it  is  merely  a  question  between  principal  and  agent ;  and  the  agent 
insists  that,  having  been  accountable  to  A.  and  B.,  he  is  discharged  from  ac- 
counting to  A.,  because  he  has  given  B.  credit,  in  the  general  account  between 
him  and  B.  for  the  moneys  which  belonged  to  A.  There  is  nothing  in  the 
particular  circumstances  of  the  case  to  take  it  out  of  the  general  rule  of  law. 
As  the  interest  in  the  adventure  had  originally  been  distributed  into  three  equal 
shares,  it  might  be  convenient  that  the  moneys  advanced  on  account  of  the 
•bare,  which  originally  belonged  to  Gillies,  should  be  placed  to  his  credit ;  aad 
it  might  be  convenient  for  Greg  &  Co.,  or  for  the  plaintiffs,  that  the  remit* 
tances  from  the  latter  should  be  made  through  Gillies :  but,  in  whatever  form 
the  agents  might  keep  the  account^  they  knew  that  one-sixth  of  the  sums  re- 
ceived in  respect  of  the  adventure  belonged  to  Killock  &  Maxwell ;  and 
nothing  short  of  the  most  plain  and  express  directions  from  those  gentlemen 
could  have  authorized  them  to  transfer  Killock  &  Maxwell's  share  of  the 
receipts  from  the  accounts  of  the  disbursements  and  receipts,  in  respect  of  the 
Russian  adventure,  to  the  general  account  between  the  agents  and  Gillies. 
They  have  in  fact  paid,  with  the  money  which  they  owed  to  Killock  &  Max- 
well, a  debt  which  Gillies  owed  to  them. 
[*290]  *Thb  Master  of  thb  Rolls  : — When  Messrs.  Greg  Sc  Lindsay 
received  advice  from  Mr.  Gillies  that  Messrs  Killock  dc  Maxwell 
were  interested  in  a  moiety  of  his  third  share  of  the  Russian  adventure,  it 
certainly  imposed  upon  them  the  duty  of  accounting  with  Messrs.  Killock  & 

(«)  6  Mad.  5. 


CASES  m  CHANCERY.  S99 

1897.— Grant  ▼.  Lyawn. 

Maxwell  io  retpect  of  their  proportion  ;[1]  and  if  the  case  rested  there,  the 
plaintiffs  weald  be  plainly  entitled  to  the  relief  prayed  by  the  bill.  But  the 
subsequent  transactious  amount  to  notice  to  Messrs.  Greg  &  Lindsay,  that  it 
was  the  intention  of  Messrs.  Killock  6c  Maxwell,  as  well  as  of  Mr.  Gillies, 
that  Messrs.  Greg  &  Lindsay  should  account  solely  with  Mr.  Gillies  in  res- 
pect of  the  one*tbird  share,  or  if  he  had  continued  to  be  solely  interested  in  it, 
and  that  Messrs.  Killock  &  Maxwell  were  content  to  rest  upon  the  personal 
responsibility  of  Mr,  Gillies.  The  first  payment  by  Messrs.  Killock  &  Max- 
well, on  account  of  the  joint  concern,  was  a  remittance  of  a  sum  of  1600/. 
made  to  Messrs.  Greg  &  Maxwell  directly,  on  the  lOth  of  May,  1810 ;  and 
the  letter  of  that  date,  [in  which  it  was  enclosed,  desires  Messrs.  Greg  ic 
Lindsay  to  carry  it  to  the  account  of  Mr.  Gillies,  and  to  place  it  to  his  credit. 
The  letter  from  Mr.  Gillies  to  Messrs.  Greg  &  Lindsay,  in  the  following 
month  of  May,  refers  to  this  sum  of  i5000L  as  lemitted  by  Messrs.  Killock 
&  Maxwell  on  account  of  the  Russian  adTenture,  and  states  that  Messrs. 
Killock  &  Maxwell  had  also  sent  to  him,  Gillies,  a  sum  of  4000/.,  which  is 
OTidently  on  account  of  their  interest  in  the  same  adventure ;  and  this  4000/. 
Gillies  remits  to  Greg  &  Lindsay,  and  would,  of  course,  be  credited  by  them 
with  such  remittance. 

If  it  had  been  the  intention  of  the  parties,  that  Messrs  Greg  &  Lindsay 
should  account  directly  with  Messrs.  Killock  6c  Maxwell  in  respect 
of  their  moiety  of  ^Gillies'  share,  the  instructions  as  to  the  1^00/.  [*29I] 
must  necessarily  have  been,  that  it  should  be  carried  to  the  credit  of  , 
Messrs.  Killock  6c  Maxwell ;  and  the  4000/.  which  was  the  remainder  of 
the  advance  made  by  Killock  6c  Maxwell  on  the  adventure,  would  not  have 
been  sent  by  them  to  Mr.  Gillies  to  be  credited  in  account  between  Gillies,  on 
the  one  hand,  and  Killock  6c  Maxwell,  on  the  other,  but  wouM  have  been 
sent  directly  by  Killock  6ic  Maxwell  to  Messrs.  Greg  6c  Lindsay,  to  be 
credited  by  them  to  the  account  of  Killock  6c  Maxwell. 

Theie  is  no  evidence  on  the  part  c^  the  plaintiffs  to  repel  the  inference 
necessarily  arising  from  the  two  letters  referred  to.  The  plaintifi^s  bill  must 
therefore  be  dismissed  witb  costs. 


•Grant  v.  Ltman.  [^292] 

Rolls.— 1828;  February  16  ;  March  13. 

Where  a  donor  recommend!  or  directs,  that  the  donee,  at  her  death,  shall  gi?e  his  personal  pro. 
pert  J  to  such  of  his  family  or  such  of  hii  relations  as  she  shall  think  fit,  the  donee  has  a  power 
to  select  the  objects  of  her  boimtj  amongst  his  zplattons  or  family,  though  not  within  the  de- 
gree of  next  of  kin. 

Bat  if  the  donee  does  not  exercise  the  power,  the  word  ••  relations,"  or  the  word  ••  fitmilj,**  will  be 
constxned  •*  next  of  kin,"  unless  the  special  expressions  of  the  dunee  have  a  different  import. 

The  testator,  John  Veal,  made  his  will,  inter  alia^  in  the  following  words : 
[1]  Vide  Hutehiaaon  ?.  lUtd^  1  HoC  Rep.  S35. 
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— *<  I  give  and  bequeath  my  present  dwelling'  houie,  garden,  premiaes,  and 
laod  adjoining,  now  in  the  occupation  of  Mr.  Charles  Baker,  to  Elizabeth, 
my  dearly  beloved  wife,  for  her  use  and  benefit  during  her  life,  and  with  a 
power  of  giving  and  disposing  of  the  said  house  and  premises  after  her  de- 
cease, with  the  limitation  and  condition  of  her  bequeathing  the  same  to  any 
one  of  my  own  family  she  may  think  proper.  Item,  I  give  and  bequeath  to 
my  said  wife  all  my  household  furniture,  plate,  linen,  books,  and  other  uten- 
sils ;  and,  after  her  decease,  to  any  one  or  more  of  my  own  family  she  may 
wish  or  direct." 

Elizabeth  Veal,  the  testator's  wife,  survived  him,  and  by  her  will  **  gare 
and  bequeathed  all  her  leasehold  property,  her'  moneys  and  securities  for 
money,  goods,  furniture,  chattels,  personal  estate  and  effects  whatsoever, 
subject  to  the  payment  of  her  just  debts,  funeral  and  testamentary  expenses 
and  legacies,  to  trustees  upon  trust  to  convert  the  same  into  money,  and  to 
stand  possessed  of  the  same,  for  the  only  use  and  benefit  of  John  Grant, 
when  he  should  attain  twenty-one ;  and  if  he  should  die  before  twenty-one, 
then  to  the  only  use  and  benefit  of  the  brothers  and  sisters  of  the  said  Johti 
Grant  who  should  be  living  at  the  time  of  his  decease,  with  benefit  of  survi- 
vorship between  them. 

It  was  proved  in  the  cause,  that  the  testatrix,  at  the  making  of  her  will  and 
her  death,  had  no  other  leasehold  property  than  the  dwelling  house 
[*293]  bequeathed  to  *her  by  her  husband.  John  Grant,  the  legatee,  was 
nearly  related  to  the  testator  John  Veal,  but  was  one  degree  more  re- 
mote than  his  next  of  kin.  ^ 

It  was  not  contended  that  John  Grant  could  claim  any  part  of  the  personal 
chattels  of  the  testator  John  Veal,  which  might  be  in  the  possession  of  his 
widow  at  her  death,  under  the  general  description  of  ''  her  moneys,  &c-  ;*' 
but  it  was  insisted,  that,  inasmuch  as  the  testatrix  had  no  other  leasehold  estate 
than  the  dwelling-house  specifically  described  in  the  testator's  will,  the  bequest 
of  all  her  leasehold  property  amounted  to  evidence  of  her  intention  to  exercise 
her  power  in  that  respect ;  and  further,  that  John  Grant,  being  one  of  the  tes- 
tator's family,  was  capable  of  taking,  although  not  one  of  his  next  of  kin. 

In  support  of  these  positions,  Mr.  Treslove  and  Mr.  Hayter  argued,  that 
evidence  is  always  received  to  show,  that  a  donee  of  a  power,  who  has  de- 
vised real  estate,  without  specific  reference  to -his  power,  had  no  real  estate 
which  he  could  devise,  except  that  which  was  the  subject  of  his  power ;  and 
if  it  is  shown  that  there  is  no  other  property  to  answer  the  devise,  the  will  is 
held  to  be  an  execution  of  the  power,  though  it  contain  no  express  reference, 
either  to  the  power,  or  to  the  property,  which  was  the  subject  of  that  power. 
Standen  v.  Standen,{ci)  Bradly  v.  Westx:ottyip)  Lewis  v .  Lewellyn^{c)  Bennett 
V.  AburroWi(J)  Andrews  v.  Emmott^e)  Denn  v.  Roake,{g)  So  far,  therefore, 
as  relates  to  the  description  of  the  property,  the  words  of  Elizabeth  Veal's 

(a)  2  Yea.  jan.  589.  (6)  13  Yes.  445.  (c)  1  Tarn.  6l  RosmII,  104. 

id)  8  Yes.  609.  (e)  9  Bro.  C.  C.  998.  {£)  5  Barn.  6l  CreM.  790. 
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will  are  sufficient  to  be  an  execution  of  the  power ;  and  the  only 
question  that  remains  is,  whether  the  person,  *in  whose  favor  the  [*294] 
appointment  has  been  made,  is  one  of  the  class  within  which  the  ob- 
jects of  the  power  are  comprised.  That  class  consists  of  all  persons  who  can 
be  said  to  be  **  of  the  testator's  family ;"  and  all  are  of  his  family,  who  are 
related  to  him  by  blood.  The  term  **  family**  admits  of  rery  wide  and  various 
significations ;  and  there  is  nothing  in  the  context  of  this  will  to  restrict  its 
import.  Wrights,  Atkyns9{a)  Cruwys  v.  Colman^Q})  ATLeroth  v.  Bac(mf{c) 
Brown  t.  Higg$,{d)  Sugden  on  Powers.(s) 

Sometimes  the  words  '*  family**  and  **  relations*'  halTe  been  held  to  denote 
the  next  of  kin ;  but  they  hare  received  that  limited  sense^  only  when  they 
described  a  class,  among  whom  a  fund  was  to  be  distributed.  All  within  the 
clas^  were  to  share  ;  and,  therefore,  in  such  cases,  courts  of  justice  have  been 
obliged  to  put  a  limited  signification  upon  terms,  the  indefinite  import  of  which 
would  otherwise  have  created  extreme  embarrassment.  But  no  difficulty  of 
that  kind  arises,  where  the  word  ''family**  or  ''  relations'*  is.  used  to  denote 
the  class,  from  which  the  donee  of  a  power  is  to  select  an  object  of  bounty  i 
the  exercise  of  the  power  limits  the  gift  to  one  or  more  individuals ;  and,  ac« 
cordingly,  the  term,  which  describes  the  class  whence  the  selection  is  to  be 
made,  is  construed  in  its  widest  import,  and  is  not  sobjected  to  any  technical 
restriction.    Harding  v.  Glt/n,{g)  Forbes  r,  BalL{h) 

Mr.  SkirroWf  contra  :-=-In  all  the  cases,  in  which  evidence  has  been  re« 
ceived   to  show  that    there  was  no  property  to  answer  a  devise, 
^except  the  subject  of  the  power,  the  question  related  to  freehold    [*295] 
lands :  and  the  same  rule  does  not  extend  to  chattel  interests  or  per- 
sonalty.    Jones  V.  Tuckerj{i)  Jones  v.  Curry. {k) 

If  the  evidence  be  rejected,  which  has  been  entered  into  in  order  to  show 
that  the  testatrix  had  no  leaseholds  of  her  own,  there  will  remain  no  reason 
to  believe  that  either  the  power  or  the  subject  of  it  was  present  to  her  mind« 
when  she  made  this  will.  Besides  the  leasehold  is  comprised  in  the  same 
clause  with  **  moneys,  goods/'  &c.,  and,  along  with  them,  is  made  liable  to 
the  payment  of  her  debts,  and  funeral  and  testamentary  expenses.  Such  a 
charge  of  debts  is  wholly  inconsistent  with  an  intention  to  exercise  her 
power. 

Even  if  the  will  is  an  exercise  of  the  power  as  to  the  leasehold,  yet ''  family" 
must  mean,  according  to  its  usual  legal  import,  next  ofkin^  unless  something 
can  be  found  on  the  face  of  the  will,  which  shows  that  it  is  to  be  taken  in 
another  sense  :  and  then  the  appointment  will  be  void,  as  having  been  made 
in  favor  of  a  person,  who,  though  of  the  family  of  the  testator,  is  not  one  of 
bis  next  of  kin. 

(a)  17  Yes.  355.  (6)  9  Vet.  319.  (e)  5  Vm.  159.  {d)  4  Vcs.  708.    5  Yes.  495. 

(«)  Page  933.  (jg)  1  Atk.  460.    5  Yea.  5DL  (A)  3  Mer.  437. 

(f)  8  Mer.  533.  \f[)  1  Swamt.  66. 
Vol.  IV.  23 
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Mr.  Phillimare,  for  a  puty  in  the  suneinierest,  cited  Nannock  v*  Hor- 
km,{a) 

March  1 5. — ^Thb  Mastbb  of  thb  Rolls  : — It  it  well  settled,  that,  if  the  dosee 
of  a  power  has  no  freehold  estate,  except  that  which  is  the  subject  of  the  power» 
the  will  of  the  donee,  giving  freehold  estate,  will  be  so  far  deemed 
[*296]  an  execution  of  the  power  ;  for  ^otherwise  the  will,  as  to  that  pro* 
perty,  would  wholly  fail.  There  is  no  distinction  between  freeholds 
and  leaseholds  in  the  nature  of  the  subjects;  the  difference  is  only  in  the 
quantity  of  interest :  and  there  does  not  appear  to  me  to  be  any  solid  ground, 
upon  which  it  is  to  be  maintained  that  a  gift  of  leasehold,  where  the  donee 
of  the  power  has  nd  other  leasehold  than  the  subject  of  the  power,  is  not 
equalTy  to  manifest  an  intention  to  execute  the  power,  as  a  gift  of  freehold 
under  the  same  circumstances.  A  general  gift  of  moneys,  securities  for 
moneys,  and  other  personal  chattels,  which  are  in  their  nature  subject  to  con- 
stant change  and  fluctuation,  stands  upon  very  different  principles  :  and,  as  to 
them,  the  will  must  refer  to  them  as  the  subjects  of  the  power,  or  they  will 
not  pas8.[l] 

Upon  the  other  point,  whether  the  gift  to  John  Grant  is  good,  he  not  being 
one  of  the  testator's  next  of  kin,  the  leading  case  is  Harding  v.  Glyn^  im- 
perfectly reported  in  Atkins,  but  correctly  referred  to  in  other  cases  by  Lord 
Eldon,  Lord  Redesdale  and  Sir.  W«  Grant.  There  the  testator  gave  to  his 
wife  his  house  in  Hatton  Garden,  and  all  the  goods,  furniture,  and  chattels 
therein  at  the  time  of  his  death ;  and  also  all  his  ptate,  linen,  jewels,  and  other 
wearing  apparel,  and  did  desire  her,  at  or  before  her  death,  to  give  the  same  unto 
and  amongst  such  of  his  own  relations,  as  she  should  think  most  deserving  and 
should  approve  of.  The  widow,  by  her  will,  gave  the  house  in  Hatton  Garden 
to  Henry  Swindale,  and  made  no  other  disposition  of  the  rest  of  the  property 
bequeathed  to  her  by  her  husband  ;  but,  after  giving  some  legacies,  she  gave 
in  general  terms  the  residue  of  her  personal  property  to  certain  persons, 
whom  she  made  her  executors.  Henry  Swindale,  to  whom  the  house  in 
Hatton  Garden  was  given,  was  a  relation  ^of  the  testator,  but  not 
[*297]  his  next  of  kin.  The  '^reported  decision  in  that  case  is,  that,  as  to  the 
property  of  the  husband  not  disposed  of  by  the  wife,  the  term 
"  relations"  should  be  construed  as  neoft  of  kin ;  and  no  notice  is  taken,  in 
the  judgment,  of  the  house  in  Hatton  Garden  bequeathed  to  Henry  Swindale. 
But  upon  reference  to  the  registrar's  book,  it  appears  that  the  gift  to  Henry 
Swindale  was  established.    The  pmciple,  therefore  of  that  case  is,  that, 

(a)  7  VeB.  391. 

[1]  Vide  Walker  ▼.  Maekie,  ante,  76.  A  married  woman  baTin^  a  power  to  appoint  leaseholda 
and  stock,  by  ber  will  ezecnted  and  attested  as  required  by  the  power,  but  not  rafenrin^  to  it,  gives 
to  her  husband  the  whole  of  ber  property  both  real  and  perMMial,  and  whatsoever  she  might  pos- 
sess at  ber  decease  :  this  was  held  not  to  be  an  execution  of  the  power.  LowtU  v.  Knighit  3 
Sim.  275. 
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where  the  aathor  ef  the  power  ates  the  term  rtiationSf  and  the  dooee  doct 
not  ezercifle  the  power,  there  the  court  will  adopt  the  statute  of  distributiont 
as  a  coorenient  mle  of  constmctioiif  and  will  give  the  property  to  the  next 
of  kin ;  but  that  the  donee,  who  exercises  the  power,  has  a  right  of  selec- 
tioD  among  the  relations  of  the  donor,  although  not  within  the  degree  of  next 
of  kin* 

I  cannot  find  that  the  doctrine  of  that  case  has  ever  been  impeached  ;  on 
the  cootrary»  it  has  been  repeatedly  acted  upon  ;  and  the  same  rule  has  been 
applied  with  respect  to  personal  estate,  where  the  word  family  has  been  used 
in  the  place  of  relations. 

In  addition  to  the  cases  which  hare  been  cited  in  the  argument,  I  refer 
to  the  case  of  Mahan  t.  Savage.{a)  In  the  case  of  ATLerolh  t.  Bacons 
Lord  Alranley,  proceeding  upon  the  special  words  of  the  will,  considered  a 
nusband  as  one  of  the  family  of  the  wife  ;  and,  in  Atkyns  t.  Wright^  Lord  El- 
don  held,  that,  as  to  real  estate,  a  direction  to  the  donee  to  devise  the  proper- 
ty to  the  family  of  the  donor,  created  a  trust  for  the  donor*8  heir  as  persona 
designata.  But  the  cases  do  not  break  in  upon  the  general  rule,  as  I  have 
stated  it,  with  regard,  to  personal  estate :  and  I  do  declare,  therefore,  that  John 
Grant  is  entitled  to  the  leasehold  dwelling  house  of  the  testator,  according  to 
the  terms  and  conditions  of  the  will  of  the  donee  of  the  power. 


•Flight  v.  Holland.  [•298] 

RoLLB.— 1638 ;  Febraary  15,  19  ;  March  17. 

An  inlknt  eaonot  aoatain  a  aiiit  for  the  tpeoifio  performaiioa  of  a  tontnMt,  becacae  the  remedy 
ie  not  mutnnL 

The  bill  was  filed  by  the  plaintiff,  as  an  adult,  for  the  specific  performance 
of  the  contract.  After  the  suit  was  ready  for  hearing,  the  defendant,  having 
discoyered  that  the  plaintiff  was,  at  the  time  of  the  filing  of  the  bill,  and 
stiH  continued,  an  infant,  moved  the  court,  that  the  bill  might  be  dismissed 
with  costs  to  be  paid  by  the  plaintiflTs  solicitor.  Upon  that  occasion  the  Vice- 
Chancellor  made  an  order,  that  the  plaintiff  should  be  at  liberty  to  amend 
his  bill,  by  inserting  a  next  friend  for  the  plaintiff;  and  the  bill  was  amend- 
ed accordingly. 

Upon  the  opening  of  the  case,  a  preliminary  objection  was  taken,  that  a 
bill  on  the  part  of  an  infant  for  the  specific  performance  of  a  contract  made 
by  him  could  not  be  sustained. 

Mr.  Bickersteth  and  Mr.  Koe^  in  support  of  the  objection  : — There  is  no 
instance  of  a  decree  for  specific  performance  at  the  suit  of  an  infant,  and  it 
would  be  contrary  to  the  principles  of  a  court  of  equity  to  entertain  such  a 

(«}  1  8eh.  &  Lef.  111. 


J 
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suit.  Courts  of  equity^  acting  merely  on  equitable  principle,  will  not  lend  ibeir 
aid,  where  the  remedy  is  not  mutual :  want  of  mutuality  has  always  been 
deemed  a  sufficient  ground  for  refusing  specific  performance  of  a  contract. 
Howell  y.  Georget(a)  Lawreruon  y.  Butlerjjb)  It  is  clear  that  spe- 
[*299J  cific  performance  could  not  be  decreed  ^against  an  in&nt,  Co.  Lit 
2  b. ;  and,  therefore,  it  will  not  be  decreed  at  the  suit  of  an  infant. 
!^ven  if  a  decree  were  made  according  to  the  prayer  of  the  bfll,  it  would  be 
impossible  for  the  court  to  compel  the  plaintiff  to  e^cute  that  decree.  He 
could  not  be  forced  to  pay  the  purchi^se  money  ;  and  on  attaining  his  full  age, 
he  might  repudiate  the  contract  and  the  suit.  At  law,  an  infant  may  maintain 
an  action  for  breach  of  a  pontract,  Warwick  7,  Bruce  ;{c)  but  he  has  no  re- 
medy in  equity. 

Mr.  Pepy9,  Mr.  Morhy,  and  Mr.  Sttiarf,  for  the  plaintiff: — ^There  are 
cases,  in  which  a  court  of  equity  will  decree  specific  performance,  though* 
there  is  not  mutuality  of  remedy.  If  a  husband,  seised  jure  uxoris^  were  to 
contract  for  the  sale  of  his  wife's  estate,  the  husband  and  the  wife  could  en- 
force the  contract  against  the  purchaser ;  yet,  if  the  purchaser  were  to  file  a 
bill  against  the  husband  and  wife  for  specific  performance,  and  the  husband 
were  to  swear  in  his  answer  that  the  wife  would  not  consent,  a  court  of  equity 
would  not  now  interfere  :  it  would  neither  decree  the  wife  to  join  in  the  con- 
veyance, nor  would  it  order  the  husband  to  procure  her  concurrence,  and  send 
him  to  prison  till  that  concurrence,  was  obtained.  In  like  manner,  a  party, 
who  has  signed  an  agreement,  cannot  enforce  it  against  a  party  who  has  not 
signed  it ;  and  yet  ^the  latter  may  enforce  it  against  the  former.  Martin  y. 
Milohellyid)  Hatton  y.  GreyJ^e)  Coleman  y.  Upcot^{g)  Buckhouse  y.  Crossby{h) 

Choen  y.  Davies,{i)  Seton  y.  Sladfif{k)  Western  ▼.  Russell(l)     The 
[*300]  obseryations,    qiade    by  I^ord  *Rede8dale    in  hawrenson    y.  BuU 

ler^(fn)  are  not  law.    Mutuality  of  remedy,  therefore,  is  not  essential 
to  entitle  one  party  to  file  a  bill  for  specific  performance  against  another. 

In  Clayton  y.  A5hdown^{n)  specific  performance  of  an  agreement  made  by 
an  infant  was  decreed.  In  Campbell  y.  Jjeach^(o)  obseryations  are  made 
which  amount  to  this,  that  it  is  npt  an  objection  to  a  bill  for  specific  perform- 
ance that  the  party,  asking  the  aid  of  the  court,  could  not  have  been  compelled 
%Q  perform  the  agreement ;  and  the  instance  of  a  contract  between  an  infant 
and  an  adult  is  referred  to  as  a  case,  in  which  the  one  is  bound,  though  the 
other  is  not.  In  Shannon  y.  Bradstreet^(p)  one  of  the  objections  taken  by 
the  defendant  was,  that  there  was  not  mutuality  of  remedy ;  and,  the  instance 
pf  a  contract  between  an  infant  and  an  adult  being  mentioned,  I^ord  Hedes- 
dale  said,(9)  ''  That  case  is  no  answer  to  the  difficulty  raised ;  it  is  the  pecu- 

(c)  1  M&d.  1.  (b)  1  Sch.  &  Lef.  13.  (e)  3  M.  A  S.  SOS. 

(d)  3  Jac.  6l  Walk.  436.  (e)  3  Cb.  Ca.  164.  (g)  5  Vin.  Abr.  537.  pi.  17. 
{k\  3  E^.  Ga.  Ab.  83.  pi.  44.         (t)  1  Ym.  mo.  83.                            {k)  7  Vm.  \m,  365. 

(2)  3  Yes.  &  B.  187.  (m)  1  Sob  &  Lef.  30«  (»)  9  Yin.  393.^pl.  1. 

(o)  Amb.  740.  (p)  1  Seb.  ^  Lef.  58.  (q)  1  Seb.  A,  Lef.  56. 
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liar  privilege  of  infants,  for  their  protection,  that  though  they  are  not  bound, 
yet  those  who  enter  into  contacts  with  them  shall  be  bound,  if  it  be  prejudi- 
cial to  the  infant  to  rescind  the  contract.**  The  court  may  refer  it  to  the 
master  to  inquire,  whether  it  is  for  the  beneBt  of  the  infant,  that  the  agreement 
should  be  performed. 

Mr.  BicktrsUtky  in  reply  : — ^In  OlayUm  v.  Athdaum  the  infant  had  attained 
his  full  age,  and  had  affirmed  the  contract,  before  the  bill  was  Gled«  With 
respect  to  cases  under  the  statute  of  frauds,  if  the  party  who  has  not  signed 
the  agreement  files  the  bill,  he  gives  the  court  jurisdiction  to  bind  him  by  the 
agreement ;  and  from  that  moment  there  is  mutuality  of  remedy. 
Martin  T.  MilchelL(a)  No  case  has- occurred — *at  least  none  has  [*301] 
occurred  since  the  time  when  it  was  settled  that  the  court  will  not 
decree  a  husband,  who  has  contracted  for  the  sale  of  his  wife's  estate,  to  pro- 
cure her  to  join  in  making  a  good  conreyance— >-in  which  such  a  contract  has 
been  enforced  against  the  purchaser. 

March  17.-^Thb  Master  gf  the  Rolls  :-^No  case  of  a  bill  filed  by  an 
infant  for  the  specific  performance  of  a  contract  made  by  him  has  been  found 
in  the  books.  It  is  not  disputed,  that  it  is  a  general  principle  of  courts  of 
equity  to  interpose  only  where  the  remedy  is  mutual.[l]  The  plaintiffs  coun- 
sel principally  rely  upon  a  supposed  analogy  afforded  by  cases  under  the  statute 
of  frauds,  where  the  plaintiff  may  obtain  a  decree  for  specific  performance  of 
a  contract  signed  by  the  defendant,  although  not  signed  by  the  plaintiff.  It 
must  be  admitted  that  such  now  is  the  settled  rule  of  the  court,  although 
seriously  questioned  by  Lord  Redesdale  upon  the  ground  of  want  of  mutuality. 
But  these  cases  are  supported,  first,  because  the  statute  of  frauds  only  re- 
quires the  agreement  to  be  signed  by  the  party  to  be  charged  ;  and  next,  it 
is  said  that  the  plaintiff,  by  the  act  of  filing  the  bill,  has  made  the  remedy 
mutual.  Neither  of  these  reasons  apply  to  the  case  of  an  infant.  The  act 
of  filing  the  bill  by  his  next  friend  cannot  bind  him  ;  and  my  opinion  there- 
fore is,  that  the  bill  must  be  dismissed  with  costs,  to  be  paid  by  the  next 
friend.[2] 

(«>  S  Jse.  4&  Walk.  4S7. 

[1]  Vide  WUhy  ▼.  C^itUA  Sim.  &,  Sta.  174.  Oermmn  t.  Bfttehin,  6  Mge,  299,  9  Stof7*i  Eq.  96. 

[3]  So,  trastoei  f«r  infimta  having  brongbt  an  appeal  to  the  Lord  Chancellor  from  a  deciaion  of 
the  ViceXIbancellor  which  waa  a^rmed.  Lord  Gottenham,  conaidering  that  they  ought  to  have 
heen  aatiafied  with  the  decision  of  the  Vioe-Chancellor,  diamined  their  appeal  with  coata  ;  and  oh. 
aerrea ;  ^*  It  ia  certainly  not  uaoal  to  make  tmstees  for  infanta,  or  their  next  frienda,  pay  peieonally 
the  coata  of  proceedinga ;  but  it  woold  not  be  a  aaeftil  exerciae  of  the  diaeretion  of  the  ooart  to  ah- 
ataiQ  from  making  an  azceplioii,  when  a  ooorae  of  anncccaMry  litigation  baa  been  adopted."  Camp^ 
keU  w.  Cam^teO,  1  Myl.  6l  Ct.  3S. 
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[•302]  Smith  v.  Tolcher. 

RoLLB.— 1898 ;  Febimry  19. 

Af  a  [j^nenl  rale,  where  Und  is  agreed  to  be'iold  tithe  free,  the  right  to  the  tithe  ie  to  be  considered 
BO  material  to  the  eDJoyment  of  the  land,  that  a  porehaaer  if  not  compelled  to  complete  his  eon- 
traot  with  a  compensation,  if  a  good  title  cannot  be  made  to  the  tilhe ;  hot  this  rale  admits  of 
exception,  where  the  cireamstanoes  oianilest,  that  the  right  to  the  tithe  did  not  form  anj  indiioe. 
ment  to  the  purchaser  to  enter  into  the  contradU 

The  bill  was  filed  for  the  specific  performance  of  a  contract^  made  by  the 
defendant,  for  the  purchase  of  a  mansion  house  and  lands,  which,  inclu- 
ding offices,  garden,  and  pleasure  ground,  contained,  altogether,  about  nine- 
teen  acres. 

In  consequence  of  an  ad?ertisement  describing  ihe  premises  to  the  efiect 
above  stated,  the  agent  of  the  purchaser,  in  a  letter  to  the  agent  of  the  vendor, 
dated  the  27th  of  August,  1825,  proposed  to  purchase  the  property  for  the 
sum  of  6300/.  These  proposals  the  agent  of  the  vendor,  in  a  letter  dated  the 
29th  of  August,  accepted ;  and  directions  were  given  to  prepare  a  formal 
contract.  The  agent  of  the  vendor,  upon  a  subsequent  reference  to  the  title 
deeds,  found  that  the  conveyance  to  the  vendor  included  the  great  tithes  of  the 
nineteen  acres ;  and  he,  having  mentioned  this  circumstance  to  the  agent  of 
the  purchaser,  who  was  to  draw  up  the  formal  agreement  in  writing,  the 
latter  introduced  the  great  tithes  as  a  pait  of  the  property  purchased.  The 
insertion  of  the  great  tithes  either  was  not  observed  by  the  agent  of  the 
vendor,  or  was  not  objected  to  by  him,  because  be  considered  them  of  no  value, 
and  that  the  vendor  meant  to  sell  all  that  was  included  in  his  own  purchase ; 
and  an  agreement,  dated  the  10th  of  September,  1825,  and  including  the  great 
tithes,  was  sent  to  and  signed"  by  the  vendor  and  purchaser. 

No  mention  of  tithes  had  been  made,  either  in  the  advertisement, 

[*303]    or  in  the  correspondence  between  the  *agent8,  in  which  the  price 

and  conditions  of  the  agreement  had  been  fixed ;  nor  was  any  addition 

made  to  the  price  in  consequence  of  the  tithes  being  included  in  the  formal 

contract. 

Upon  investigating  the  title  to  the  great  tithes,  it  appeared  that  the  legal 
estate  of  one  moiety  of  those  tithes  was  vested  in  an  infant;  and  on  that  ground 
the  purchaser  objected  to  complete  the  purchase.  About  twelve  acres,  out^of 
the  nineteen  which  were  the  subject  of  the  purchase,  were  occupied  by  the 
mansion-house  and  offices,  the  garden,  and  pleasure  grounds ;  and  the  remain- 
ing seven  acres,  which  adjoined,  were  in  pasture ;  and,  consequently,  there 
was  little  probability,  that  any  great  tithes  could  ever  arise  on  the  property. 
In  a  letter  written  by  the  solicitor  of  the  purchaser,  he  admitted  that  the  pur- 
chaser had  changed  his  mind  with  respect  to  the  purchase,  and  for  that  reason 
took  the  objection  as  to  the  great  tithes. 

The  vendor,  before  the  suit  and  in  his  bill,  offered  to  make  compensation  for 
the  value  of  the  great  tithes. 
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183d.— Smith  ▼.  Tolcber. 

On  tbe  part  of  ibe  defendant  the  caee  was  retled,  at  the  hearing,  upon  the 
ground,  that  it  was  now  the  settled  rule  of  tbe  courts  that  tithes  were  not  the 
subject  of  compensation. 

Mr.  Home  and  Mr.  Parry ^  for  tbe  plaintiff: — The  nature  of  the  property, 
the  history  of  the  agreement,  the  conduct  oi  the  parties,  show  that  the  great 
tithes  are  not  essential  to  the  enjoyment  of  the  property  which  was  the  real 
subject  of  the  contract.  Here  the  land  is  laid  out  in  pleasure  grounds,  and 
is  a  mere  appendage  to  the  mansion  house.  To  break  it  up  so  as 
*to  make  it  productive  of  great  tithes,  would  lessen  the  value  of  the  [*304] 
property.  Tolcber  bought  the  premises  as  a  place  of  residence  ;  and 
his  objection  is,  that  he  finds  he  might  be  exposed  to  a  small  possible  incon- 
venience, if  he  were  to  convert  the  property  to  a  purpose  totally  inconsistent 
with  that  for  which  he  bought  it,  and  were  to  deal  with  it  in  a  way  which  would 
destroy  its  value.  The  substance  of  tbe  contract  is  to  be  found  in  the  letters 
of  the  27th  and  29th  of  August,  in  which  the  price  is  fixed  at  6300/.  Neither 
in  these  letters,  nor  in  any  step  of  the  negotiation,  did  the  parties  consider 
themselves  to  be  selling  and  buying  great  tithes  ;  and  when  the  tithes  were 
included  in  the  formal  contract,  no  addition  was  made  to  the  price  which  had 
been  previously  fixed,  without  reference  to  them.  If  they  had  been  considered 
to  be  of  any  value  or  importance,  some  addition  to  tbe  price  would  have  been 
made,  or,  at  least,  would  have  been  asked «  Under  these  circumstances,  they 
are  a  fit  subject  for  compensation. 

Mr.  Pepys  and  Mr.  Swansten^  for  the  defendants : — The  agreement,  of 
which  the  bill  seeks  to  enforce  performance,  is  not  an  agreement  contained  or 
supposed  to  be  contained  in  the  letters  of  tbe  agents,  but  is  to  be  found  in  the 
formal  contract  of  the  10th  of  September,  which  expressly  includes  the  great 
tithes.  When  a  man  buys  an  estate  and  the  tithes  of  it,  the  law  presumes 
that  he  would  not  have  bought  tbe  estate  without  the  tithes  ;  the  taking  of  tithes 
being  an  interruption  of  enjoyment,  and  an  annoyance,  which  every  one  is 
anxious  to  avoid.  He  who  sells  an  estate  and  the  tithes  of  it,  is  bound  to 
make  a  title  both  to  the  land  and  to  the  tithes  ;  and  if  he  cannot  make  a  title  to 
the  tithes,  a  court  of  equity  will  not  compel  the  purchaser  to  take  the 
land,  *and  be  satisfied  with  a  compensation  for  the  tithes.  Binks  y.  [*d05] 
Lord  Rokeby,(a)  Ker  v.  Clobery.(b) 

The  Master  op  the  Rolls  : — The  rule  of  equity  is,  that,  if  a  good  title 
cannot  be  made  to  a  part  of  the  property  agreed  to  be  sold,  and  that  part  is 
material  to  the  enjoyment  of  the  remaining  part,  as  to  which  a  good  title  can 
be  made,  a  purchaser  shall  not  be  compelled  to  take  such  remaining  part  with 
a  compensation  for  the  rest ;  it  being  reasonable  to  infer,  that  the  purchaser 
would  not  have  entered  into  the  contract,  if  it  had  not  included  that  material 
part.  In  opposition  to  prior  authority  the  other  way,  it  may  be  said  to  be  now 
settled,  that  a  man,  who  agrees  to  purchase  a  landed  estate  which  is  described 

(a)  2  Swsnst.  333.  (6)  Sasden'f  Lkw  of  Veodori,  959. 
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to  be  lithe  free,  shall  not  be  compelled  to  complete  his  purchase*  if  it  torn  out 
that  the  land  is  subject  to  tithe  ;  it  being  considered  as  a  general  role,  that  the 
right  to  the  tithe  is  so  material  to  the  enjoyment  of  the  land/  as  to  bare  formted 
the  inducement  to  the  purchase.  The  good  sense  of  this  general  rale  is  not 
to  be  disputed.  But  there  may  be  cases  of  obvious  exception  to  this  general 
rule  ;  and  such  a  case  actually  occurred  in  Binks  y.  Lord  Rokeby^  before  Lord 
Eldon,  who  is  to  be  regarded  as  the  author  of  the  rule.  A  considerable  landed 
estate  was  contracted  to  be  sold  tithe  free,  and  a  good  title  was  shown  to  all 
the  tithe,  except  as  to  a  very  few  acres  ;  and  Lord  EMon  heUJ^  that  the  right 
to  the  tithe  of  these  few  acres  could  not  be  considered  so  material  to  the  en- 
joyment of  the  rest  of  the  estate,  as  to  have  formed  the  inducement  to  the  pur- 
chaser to  enter  into  the  contract ;  and  he  compelled  the  purchaser  to  complete 
his  contract,  with  a  compensation  for  the  value  of  those  tithes^  as  to  which  the 

title  was  defective. 
[^306]       *To  apply  Lord  Eldon's  principle  to  the  present  case^    Here  the 

purchaser^  by  his  agent,  actually  contracted  to  purchase  the  property 
at  the  agreed  price,  without  the  tithes ;  and  the  tithes  were  afterwards  added 
to  the  written  agreement  by  his  solicitor,  who  prepared  it,  without  any  further 
treaty  on  the  subject,  and  without  any  increase  of  the  price.  The  right  to  the 
tithe  could  not  possibly,  therefore,  be  the  inducement  of  the  purchaser  to  enter 
into  the  contract.  The  tithes  could  have  been  oaritted^  by  the  vendor  or  his 
agent,  in  the  description  originally  given  of  the  property,  and  afterwards  ad- 
mitted into  the  agreement,  only  because  they  were  substantially  of  no  value ; 
and  it  is  not  easy  to  see  how  they  can  be  of  the  value  of  the  smallest  piece  of 
coin,  since,  as  an  appendage  to  the  enjoyment  of  the  mansion  house,  there  is 
no  probability  that  the  seven  acres  will  ever  be  productive  of  great  tithes. 
Upon  the  whole,  the  purchaser  cannot  be  permitted  to  escape  from  his  con- 
tract upon  this  pretence ;  but,  the  vendor  having  submitted  to  make  him  com* 
pensation  for  the  value  of  the  great  tithe,  let  the  master  ascertain  that  value, 
and  let  it  be  deducted  from  the  purchase  money. 

Decree  with  costs.[l] 


[*307]  *Ex  PARTE  Lakin.    In  the  Matter  of  Lakin. 

RoLiA— 1828 ;  Kebraary  13. 

The  court  will  make  an  order  for  appointing  a  guardian  and  allowing  maintenance,  upon  peUtioa 
without  bill,  where  the  infant's  income  doea  not  exceed  3002.  a  jear. 

This  was  a  petition,  without  bill,  by  two  infanta,  to  have  maintenance 
allowed. 

[1]  The  principles  invoWed  in  the  above  caee  were,  six  years  before,  examined  and  approved  of 
by  Kent,  Ch.  with  his  acoostomed  learning  and  sagacity,  in  King  ▼.  Bardsau^  6  Johns.  Ch.  Rep. 
38,  and  the  question  as  to  *■  the  substantial  inducement  to  the  contract,**  considered.  Vide  Pi/rt* 
man  ▼.  HHU  9  Run*  670.    1  Sim.  db  Stu.  305,  n.  1.     Wynn9  y.  Reynolds,  5  Pkige,  507. 
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18S8.— Bz  parte  Lakin. 


From  the  statements  in  the  petition,  it  appeared  that  the  infants  were  en- 
tilled,  under  three  different  wills,  to  property,  consisting  of  money  lent  on 
mortgage,  stock  in  the  public  iiinds,  a  leasehold  house,  shares  in  the  Birming- 
ham Canal,  &c.,  which  yielded  in  the  whole  an  aggregate  income  of  from 
4601.  to  500/.  a  year ;  so  that  each  of  the  infant's  had  an  annual  sum  of  more 
than  dOO/.  applicable  to  his  maintenance.  The  father  was  alive,  but  was 
alleged  not  to  be  of  ability  to  maintain  his  children. 

The  question  was,  whether,  where  the  income  was  of  that  amount,  the  court 
would  make  the  order  unless  a  bill  were  filed  ? 

Mr.  Lovatf  for  the  petition,  referred  to  the  case  of  Ex  parte  Myer* 
scough,{a)  where  the  court  had  made  the  order,  the  infant's  income  being 
200Z. 

Thb  Master  of  thb  Rolls  : — ^Afier  obsenring  that  there  should  be  some 
precise  limit  as  to  such  applications,  and  that  he  could  find  none^ 
made  the  order  al  prayed ;  and  he  observed,  ^that,  unless  the  rule    [*308] 
was  otherwise  fixed  by  the  Lord  Chancellor,  be  should  entertain  such 
petitions,  where  the  income  did  tiot  exceed  300/«  a  yeaf.(a)[l] 

(a)  1  Jfto.  &  WiJk.  151. 

(b)  tn  ns  MAVTsa  of  69  Wiuum  MoLsswoaTH. 
J894;  Jiine35. 

Maintenance  wfll  not  be  allowed,  without  a  bill  filed,  to  an  infant  entiUed  to  real  ttfata,  which  is 
of  a  yoarlj  yaloe  ezceediajr  KNK. 

This  wai  the  petition  of  an  inlhnt,  tnd  of  hia  mother,  who  waa  his'testiLmentary  ipiardian,  for 
a  referenoe  to  approTO  of  a  proper  allowaaee  for  hia  maidteaanee'Uad  edueation.  The  infant  waa 
entitled  to  real  estatea  of  large  annual  value ;  and  there  waa*  no  suit  depending  in  coi^rt. 

Mr.  Temple,  for  the  petition  : — It  was  formerly  supposed  that  maintenance  would  not  be  allowed 
apon  petition,  unless  the  real  estate  of  the  infant  was  yery  inconsiderable.  That  notion  is  now 
exploded;  and  the  case  of  Ex  parU  Myerseough,  (1  Jac«  dt  Walk.  151,  where  the  principal  cases 
on  this  subject  are  oited,)  established  tho  role,  that,  where  there  waa  simply  a  questien  as  to  the 
amount  of  maintenance,  and  a  clear  fund  existed,  out  of  which  it  could  be  allowed,  without  en. 
tering  into  any  accounts,  the  reference  would  be  ordered  upon  petition,  whatever  might  be  the 
Amount  of  the  infant's  fortune.  Here,  thete  is  a  dear  annual  revenoe,  which  the  guardian  is  re- 
ooiying ;  and  a  suit  will  aenre  no  noeful  purpose. 

Lord  Girvoao,  Mastbji  of  ivxRous  ;— This  snbjoot  haying  been  brought  more  than  once  under 
my  consideration,  I  have  conferred  With  the  Lord  Chanoellor  upog  it;  and  the  result  of  that  com* 
monication  authorizes  me  in  saying,  that,  according  to  the  present  law  of  the  court,  maintenance 
will  not  be  aUowed  without  a  bill  filed,  to  an  infant  entitled  to  real  estate,  except  in  cases  where 
the  property  is  very  small.  A  petition- alone  baa  been  held  sufficient,  when  the  estate  did  not  ex« 
oeed  lOOi.  per  annum :  but  doubts  may  well  be  entertained,  whether,  eyen  in  that  relaxation  of 
the  practice,  the  court  did  not  go  farther  than  it  ought  to  have  done,  where  real  estate  was  con, 
cemed ;  and  I  will  not  carry  the  relaxation  to  a  greater  length.  Where  the  estate  is  of  more  value 
tincn  lOOZ.  a  year,  I  will  not  upon  petition  make  an  order  of  reference  to  approve  of  a  proper 
waintenanoe,  but  will  put  the  parties  to  file  a  bill. 

[1]  In  Ex  parte  Stariie,  3  Sim.  339,  a  petition  by  an  infant,  not  in  any  suit,  for  an  order  of  re. 
feience  to  the  master  as  to  maintenance  out  of  his  freehold  estates,  the  rents  of  which  were  jC360 
per  annum,  was  presented ;  and  Shadwell,  V.  C.  directed  a  reference,  intimating  that  he  cotUd 
never  discover  the  reason  why  Lord  Eldon  refused  to  make  such  orders. 

Vol.  IV,  24 
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1888.— Scaife  t.  Soife. 

[•309]       *Tbe  order  wa«  made,  directing  the  master  to  inquire  whether  the 
father  was  of  ability  to  maintain  the  petitioners  ;  and  if  he  were  found 
not  to  be  of  ability,  then  to  approve  of  a  proper  allowanee  for  their  maioten- 
ance.[i] 

Reg.  Lib.  1877,  B.  561. 


SCAIFB   V.    SCAIFB. 

RolU. — 1898;  Febniar7l9;  March  5. 

If  an  hehr  at  law,  alle^fr  jnaanity  in  a  deyisor,  file  his  bill  a^inat  the  deviiee,  and  he  fail  in  tha 
issue  (Uvi^vit  vet  non^  he  shall  pay  thai  ceots  of  the  iMoe,  bat  n<it  the  oeeta  of  the  suit,  unleas 
he  might  have  asserted  his  claim  by  ejectment ;  and  tb^n  his  suit  wUl  be  deemed  vezations,  and 
ho  will  be  ordered  to  pay  the  costs  of  it. 

In  this  case  ttie  testator  had  made  several  wills,  which  purported  to  dispose 
of  his  real  estate.  The  last  of  these  instruments  was  dated  in  March,  18214, 
and  by  it  Robert  Scaife  was  appointed  sole  executor.  After  the  death  of  the 
testator,  Robert  Scaife,  who  was  bis  heir  at  law  and  customary  heir,  renounced 
probate  of  the  will,  and  filed  a  bill,  putting  the  validity  of  the  several  wills  in 
issue,  and  alleging  that  they  were  not  duly  executed  and  attested,  and  that  the 
testator,  at  the  time  of  making  them,  was  not  of  sound  and  disposing  mind. 

The  bill  stated,  that,  among  other  property,  the  devisor  was  entitled  to  cer- 
tain customary  freeholds,  which  by  the  custom  of  the  manor  could  not  pass  by 
devise ;  that  the  devisor,  when  of  sound  mind,  had  conveyed  these  customary 
freeholds  to  one  of  the  defendants,  upon  tsust  to  convey  as  he,  the  testator^ 
'  should  direct  by  his  will ;  and  it  prayed  that  the  trustee  might  convey 
[*310l  the  customary  freeholds  to  die  plaintiff,  that  *the  plaintiff  might  be 
quieted  in  his  possession  of  the  real  property  of  bis  ancestor,  and  that 
proper  issues  might  be  directed  to  try  the  validity  of  the  wills. 

Administration,  pendente  lite^  with  the  will  made  in  March,  1824,  annexed, 
had  been  granted  to  Thomas  Seaifie^  the  second  son  of  the  testator ;  and 
Robert  Scaife  had  not  contested  the  validity  of  the  will,  in  the  ecclesiastical 
court. 

At  the  hearing,  the  court  directed  an  issue  devisavU  vel  non,  which  was 
found  against  the  plaintiff ;  and  now,  upon  ft^rther  directions,  the  question  was 
as  to  the  costs  of  the  suit. 

Mr.  Home  and  Mr.  Cromptony  for  the  defendants,  insisted  that  the  heir 
ought  to  pay  the  costs  of  the  suit  and  of  the  issue;  and  they  cited  Johnson  v. 
Gardiner.{a) 
Mr.  Pembertony  contra,  cited  Leacroft  v,  Maynard^Q))  Leman  v.  AHe,{c) 

(a)  1  Dick.  313.  {b)  1  Yes.  jun.  379.  (c)  Amb.  163. 

[1]  As  to  allowanoe  to  infants  for  maintenance,  see  Hatnley  y.  Gilbert,  Jae.  354,  359,  note.  In 
the  Matter  of  Daweon,  6  Puige^  136.     Turner  y.  Turner,  4  Sim.  130. 
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L— Hajea  W  Hayet. 


Shales  t.  Barrmgtm,(a)  and  referred  to  the  rariom  ether  ceeee  collected  ie 
Beames*  Doctrine  of  CosU,  94—98. 


March  6: — The  Mastbe  or  rum  Rolls  : — If  in  this  caie  the  heir  could 
hare  asserted  his  daims  by  ejectment,  then»  apon  the  aoiherity  of  Webb  r* 
Claverden,{b)  and  subseqoent  cases,  his  suit  ofuet  hafjr  been  deemed  vexa- 
tious, and  he  must  bare  paid  the  costs.  But,  the  cireumstapce  of  the  trust 
of  the  customary  freehold  rendering  it  necessary  for  him  to  come  into  equity, 
let  his  bill  be  dismissed  without  costs.    The  costs  of  the  issue  he  must  pay.[  1} 


Hins  V.  Hatbs.  [•811] 

Rolls.— 1838 ;  February  35,  3& ;  Apcll  34. 

A  limiUtifm  to  an  nnboni  child  for  life  if  out  good  ntikm  tlid  foaaindor  vetti  in  iotefwt  at  the 


▲  tesUtriz  mfler  ezpreanng  her  deairo  that  certain  aiqpk  sboald  remain  in  the  three  per  eents.  for 
e^er,  bequeathed  the  dividends  to  her  wren  children  for  their  liree  with  surriyorihip  among  them ; 
and  directed,  that,  after  the  deceaae  of  all  of  them,  their  children  ehoald  eueeeed  to  the  annuity 
of  their  deceased  parent,  and  that,  after  the  deeeate  of  thb  seTon  childrea's  ehUdien,  th« 
diyidends  of  the  etoek  ■hoaM  deyohre  in  annoitiea  lipon  the  lawfbl  hwre  of  the  teeUtriz  :  Held, 
that  all  the  gifts  were  Toid,  except  the  liijp  interests  giysn  to  the  seTen  children. 

Thb  will,  upon  which  the  question  in  this  cause  arose,  was  in  the  words  fol- 
lowing :— ^''  It  is  the  most  sincere  and  unalterable  wish  of  I,  Ann  Thomas 
Hayes,  (who  is  the  writer  of  this,)  widow  of  the  late  Rer.  William  Hayes, 
minor  clknon  of  St.  Paul's  cathedral,  who  died  October  the  20th,  1790,  and 
left  me  seren  children,  viz.  William,  born  at  Lambeth,  February  24,  1775  ; 
Ann,  born  July  36,  1777 ;  Eliza,  bom  May  18,  1780,  in  the  parish  of  8t. 
Gregory,  London  ;  Philip,  bom  October  12,  1781,  in  the  parish  of  St.  Gre- 
gOTj,  London ;  Sophia,  bora  October  4,  1783,  in  the  parish  of  St.  Gregory, 
London;  Caroline,  born  Norember  26,  1785,  in  the  parish  of  St.  Gregory, 
London ;  Ann  Thurlow,  born  March  26,  1787,  in  the  parish  of  St.  Gregory, 
Loodon,-<-I  repeat  that  it  is  my  most  ferment  and  unalterable  wish,  that,  after 
my  decease,  my  aboTe  named  seren  children  may  inherit  all  the  property  that 
I  may  then  possess,  both  in  money  and  goods,  in  the  manner  as  I  shall  here- 
after  describe  :  by  the  blessing  of  my  hearenly  father,  5000/.  stock,  which  I 
hare  inherited  by  the  death  of  my  late  brother,  Mr.  John  Soaper,  and  which 
is  in  the  three  per  cent,  consols,  for  every  good  and  substantial  reason,  must 
erer  remain  there  an  undivided  futid,  as  long  as  the  three  per  cent,  consols 
may  exist ;  and  for  no  cause  or  coneequence  whatsoever  must  the  princi- 
pal ever  be  dimhiished.    I  then  in  the  atanner  following  bequeath  201.  a  year 

(a)  1  P.  Wms.  481.  (6)  S  Atk.  494. 

[1]  Ace  Tatham  r.  Wright,  S  Rnsi.  a.  AC.  1. 
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1828.^Haje0  ▼.  HayM. 

to  each  of  my  two  ■ont,  ?iz.  William  and  Philip  Hayes ;  and  to  my  five 
daughters,  22l.  a  year  to  each  of  them,  as  long  as  they  may  live; 
[*812]  and  in  case  of  *the  decease  of  any  one  of  my  above  seven  children, 
their  annuity  to  devolve  by  «  proper  division  among  the  rest  of  the 
surviving  children  of  Anne  Thomas  Hayes  :  and  in  case  of  marriage  ot  any 
one  of  my  children,  no  husband,  wife,  or  child  born  of  such  marriage  shall  claim 
any  right  or  title  of  inheritance  to  succeed  to  any  annuity  after  the  decease 
of  any  one  of  my  children,  whilst  there  is  one  of  the  seven  children  of  I, 
Anne  Thomas  Hayes,  existing ;  but  after  the  decease  of  the  whole  of  my 
seven  children  takes  place,  then  shall  their  children  lawfully  begotten,  suc- 
ceed severally  to  the  annuity  of  their  deceased  parent,  upon  their  producing  a 
legal  claim  to  it,  which  must  hereafter  be  assured  to  them  by  a  proper  deed 
or  settlement :  and,  after  the  decease  of  my  seven  ehildren^s  children,  the  di- 
vidend arising  from  the  above  5000Z.  shall  devolve  in  annuities  upon  the  law* 
ful  heirs  of  I,  Anne  Thomas  Hayes,  for  ever." 

At  the  time  of  the  testatrix's  dekth,  all  her  seven  children  were  living ;  and 
they  were  her  sole  next  of  kiri.  None  of  them  had  then  any  issue,  but  seve- 
ral grandchildren  were  afterwards  born. 

The  bill  was  filed  by  six  of  the  children  against  their  brother  William 
Hayes,  the  administrator  of  the  testatrix,  and  all  the  grandchildren  in  esse. 

The  question  in  the  cause  was,  whether  all  or  some^of  the  interests,  given 
after  the  estates  for  life  to  the  seven  children,  were  not  void  as  too  remote. 

Mr.  Roots,  for  the  plaintiffs  i — Either  the  will  is  void  for  uncertainty  ;[ll  or 

all  the  bequests,  beyond  the  gifts  for  life  to  the  children,  are  contrary  to  the 

rules  and  policy  of  our  law.     The  purpose  of  the  testatrix  seems  to 

[^313]    have  been,  to  create  an  infinite  *succe8sion  of  life  estates ;  but  that 

is  a  purpose  which  she  cannot  be  permitted  to  carry  into  effeot. 

Mr.  Lynch,  for  William  Hayes  one  of  the  sons  and  the  administrator  of  the 
testatrix : — It  must  be  admitted,  that,  at  all  events,  the  ultimate  gift  to  the 
lawful  heirs  of  the  testatrix  is  too  remote  ;  for  it  is  a  gift  in  remainder  expect- 
ant upon  the  death  of  unborn  children,  and,  therefore,  not  necessarily  within  the 
compass  of  lives  in  being  and  twenty^one  years  afterwards.  Jee  v.  Audley.{a) 
Then  the  most  favorable  construction,  which  can  be  put  on  the  prior  part  of 
the  will,  is  this  :  each  of  the  seven  children  of  the  testatrix  takes  a  life  interest 
in  an  aliquot  proportion  of  the  dividends  of  the  stock,  with  survivorship  among 
them,  so  that  the  survivor  of  all  the  seven  shall  uke  the  whole  of  the  dividends 
during  his  or  her  life :  on  the  death  of  the  survivor,  the  share  of  each  of 
them  goes  to  his  or  her  children,  if  there  be  such  children,  for  their  lives :  the 
children  of  the  children  were  not  intended  to  take  more  than  a  life  interest, 
for  the  testatrix  gives  the  fund  to  others  after  their  decease,  and  there  are  no 
words  to  carry  over  the  share  of  the  children  of  one  child,  at  their  deaths,  to 

(tf)  1  Cox,  324. 

fl]  Af  to  will  Toid  for  ancertainty,  Tide  Bayemuf  v.  Binfuum,  8  F^i8«f  833* 
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the  surviving  children  of  aoy  other  efaild :  tbereforei  upon  the  death  of  the 
ohihlreD  of  the  testatrix,  the  shares  of  such  of  thenit  as  have  no  children  then 
living,  go  to  those  who  are  now  the  next  of  kin  of  the  testatrix ;  and  the  shares 
of  such  of  them,  as. have  children  then  living,  go  to  the  sanae  next  of  kin  at  the 
death  of  those  children. 

Mr.  FofManque^  for  the  grandchildren : — The  gift  to  ihe  grandchildren 
is  contained  in  the  direction  ''  that  they  are  to  soccaed  severally  to  the 
^annuity  of  their  deceased  parent  upon  their  producing  a  legal  claim  to  [*314] 
it,  which  must  hereafter  be  assured  to  them  by  a  proper  deed  of  set- 
tlement." Stock  in  the  3  per  cent,  conscds  is  properly  described  as  an  annuity ; 
and  the  words  are  sufficient  to  pass  the  absolute  interest*  The  gift  over  is 
clearly  void,  and  cannot  operate  to  cut  down  the  pnox  bequest.  The  validity 
of  a  devise  to  persons  in  es9e  for  their  lives,  and,  after  theic  deaths,  to  their 
children,  whether  born  or  not  born  at  the  testator's  death,  cannot  be  questioned. 

Even  if  the  words  are  conaidefed,  ks  giving  only  a  life  interest  to  the  grand- 
children, the  bequest  will  be  valid  to  that  extent  A  gift  for  life  to  the  unborn 
child  of  a  person  in  esse  ir  good ;  and  there  is  no  authority  for  holding  such  a 
gift  to  be  void.  Its  validity  cannot  depend  on  the  rnode^  in  which  the  ultimate 
interest  in  the  fund  is  disposed  of. 


April  24. — The  case  was  again  argued  : — Mr.  Fonbldnque  contended,  that 
the  gift  for  life  to  unborn  persons  was  not  vitiated  by  the  invalidity  of  the  sub* 
sequent  contingent  limitation ;  and  that  the  only .  effect  of  the  remoteness  of 
that  limitation  was,  that,  immediately  on  die  death  of  the  testator,  the  ultimate 
interest  devolved  to  his  next  of  kin,  subject  to  vested  life  interests  in  his  chil- 
dren, and  contingent  life  estates  to  unborn  grandchildren.  He  cited  a  passage 
from  Feam,  where  that  author,  after  referring  to  Manning's  case^ia)  and  Lam- 
peis  caseyQ})  says,(c)  "  In  both  the  above  cases,  the  devise  over  was 
to  a  person  in  esse^  and  ascertained.  But  the  principle,  *upon  which  (*315j 
the  decisions  proceeded,  had  no  relation  at  all  to  that  circumstance  ; 
and,  therefore,  we  find  the  same  doctrine  holds  in  cases  where  the  ulterior  de- 
Yisee  is  not  in  esse  or  not  ascertained*.  Thus,  where  a  termor  for  years(cO 
devised  the  term  to  his  wife  for  eighteen  years,  and  after  to  his  eldest  son  for 
life,  and  after  to  the  eldest  issue  male  of  that  son  for  life ;  though  the  son  had 
not  any  issue  male  at  the  time  of  the  devise  and  death  of  the  testator  \  yet  it 
was  held,  that,  if  he  had  had  issue  male  at  his  death,  such  issue  male  should 
have  had  it  as  an  -executory  devise  ;  for  that  notwithstanding  its  being  a  con* 
tingeney  upon  a  contingency,  and  the  issue  not  being  in  esse  at  the  time  of  the 
devise,  yet,  inasmuch  as  it  is  limited  to  the  son  but  for  life,  it  is  good.*' 

Tux  Mastbr  of  thb  Rolls  :— ^Thp  purpose  of  the  will  is  to  give  the 
dividends  of  the  &000/.  stock  in  stated  proportions  amongst  the  seven  children 

(a)  8  Eep,  95.  (5)  10  Rep.  46.  (c)  Fkge  403. 

(^  Cotton  T.  HemlK  1  RoH.  Ab.  613.  1  Eq  Ab.  191. 
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for  their  respective  lires,  with  benefit  for  sanrivorship  between  them,  and, 
after  the  death  of  the  "surrtror  of  the  aeven  children,  then  to  giro  the  annuity 
originally  intended  for  each  of  the  aefen  children,  equally  between  their  re« 
apective  children  for  their  respecuve  Uvea,  with  like  benefit  of  aurriforahip 
between  them ;  and,  after  the  death  of  the  survivor  of  the  children  of  the 
seven  children,  then  the  dividends  of  the  5000/.  stock  are  to  devolve  in  annui- 
ties  upon  the  lawful  heirs  of  the  leatatrit  for  ever.  When  tbia  laiter  limita- 
tion is  considered  with  referisnce  to  the  begiontng  of  the  will,  where  it  is  said, 
*'that  the  SOOO/.irtock  must,  for  every  good  and  substantial  reason,  ever  re- 
main tkei-e,  an  undivided  fund,  so  long  as  the  H  per  cent,  consols  may  exiat," 

it  may  be  inferred,  that  the  testatrix's  intention  was,  that  the  persons, 
f*316]   whon^  she  meant  to  describe  *as  her  lawful  heirs  at  the  death  of  the 

survivor  of  her  grandchiOren,  were  to  enjoy,  not  (he  capital  of  the 
stock,  but  the  dividends  only,  which,  after  their  deaths,  wertf  tt>  descend  to 
other  persons  then  answering  the  same  description.  At  all  events  it  is  plain, 
that  the  persons  she  meant  to  describe  were  not  those  who- would  answer  the 
description  at  her  own  death,  but  where  tlioae  wfa6  woakl  answer  the  descrip- 
tion at  the  death  of  her  surviving  grandchild. 

The  true  effect  of  this  will  is,  therefore,  a  limitation  to  the  seven  childrea 
for  life,  with  remainder  to  their  children*,  ^pvhether  born  or  unborn  at  the  death 
of  the  testatrit,  for  their  lives,  w4th  a  contingent  remainder  over  to  persons 
who  shall  anawer  a  particular  description  at  the  death  of  the  surviving  grand- 
child. This  is  plainly  too  remote.  You  cannot  limit  to  an  unborn  person  for 
life,  unless  the  remainder  vests  in  interest  at  the  same  time*  The  gift  to  the 
children  of  the  children  is  therefore  void,  and  the  seven  children,  who  take 
life  interests  under  the  will,  being  the  next  of  kin,  are  entitled  to  the  remainder 

aa  undisposed  of.(a) 
[*317]       *The  decree  was  aa  follows  :--^His  Honor  doth  declare,  that  all  the 

gifts  of  the  6000}.  stock  by  the  will  of  Anne  Thomas  Hayes  the  tes« 
tatrix,  subject  to  the  Kfe  interests  of  her  children,  are  void  ;  and  doth  declare 
that  the  plaintiffs  FhiUp*  Hayes,  dec.  and  the  defendant  the  Rev.  William 
Hayes,  the  sev«n  children,  and  only  next  of  kin  of  the  said  Anne  Thonoias 
Hayes,  are  entitled  to  the  said  5000{.  stock,"  &c. 

(«>  In  Lord  Ihtrkwrtt  v.  Th§  DukM  cf^  Si,  Albdm,  ($  Mad.  333,)  which  tioae  apon  a  bequest  of 
chattels  to  trustees,  upon  trust,  after  the  decease  of  the  surviFor  of  the  testatoi's  wife  and  son,  for 
such  person  as  should  from  time  to  time  be  Lord  Vere,  Sir  John  Leach,  Vice-chancellor,  said, 
(5  Mad.c278i)  **  The  son  and  i^ndson  of  the  testator  were  living  at  his  death,  asd  wens  both ' 
therefore,  Hmited  to  the  use  aad  enjoymsot  ooly:  bat  the  ohiM,  -who  sooeeaded  the  frandaoa  as 
Lord  Vere  and  Duke  of  St.  Aibans,.  was  not  livins  at  the  death  of  the  testator,  and  could  not, 
therefore,  by  the  rules  of  law  and  eqaity  be  limited  to  the  use  and  enjoyment  only." 

In  the  argument  in  that  cause,  the  rule  contended  for  on  behalf  of  some  of  the  defendants  was 
the  ibllowm;,  (5  Mad.  369,)  **  Toa  may  give  to  a  person  uriioni  aa  estate  for  Ufb,  hot  jy^a  cannot 
engraft  a  succession  on  that  life  estate ;  nor  glre  to  two  generations  of  unborn  persons  in  sucoes. 
sion.''  The  coansel  on  the  other  sidjs  seem  to  have  admitted,  that,  if  there  be  a  gift  to  an  un. 
bom  son  for  life,  with  subsequent  limitations  overt  the  gift  for  life  may  be  good,  though  the  subse- 
quent limitations  ere  too  remote.    See  Mr«  Sogden's  reply,  5  Mad.  373. 
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•Nbedham  I?.  Smith.  [•3181 

RoU'*— 1896  ;  February  26 ;  Maicb  13,  14. 

By  covenant  in  a  marriage  settlement,  the  husband  was  boand  to  give  by  fiis  last  will  or  otherwise, 
to  his  children  in  eqaal  shares  all  his  real  estates,  other  than  a  settled  estals,  and  psrsoaal  pro* 
perty ;  Held,  that  the  eoreMOt  bMUid  only  sMh  real  aslata  at  ha  ahoidd  die  seiaod  of; 

That  the  coFonaot  boobd  sfaaras  of  the  settM  astato,  whioh  the  haaband  beoame  entitled  to  by 
devise  from  a  child,  who  died  in  his  lifetime  : 

That  children  living  at  the  death  of  the  husbtnd  were  alone  entitled  to  the  benefit  of  the  eoveliant* 

Mjl.  John  Nesdham,  upoD  hU  marriage  with  a  second  wife,  settled  a  free- 
hoM  estate,  part  of  bis  property,  to  the  use  of  himself  for  lifo  ;  with  reniainder 
to  the  intent  that  his  wife,  if  she  survived  him»  might  receive  an  annuity  of 
60/.  during  her  life ;  with  remainder  to  all  his  children,  whether  by  his  first 
wife  or  by  his  then  intended  wife,  as  tenants  in  common  in  fee.  The  settle- 
ment contained  aUo  the  following  covenant ;  ''  And  the  said  John  Needham, 
in  consideration  of  the  said  marsiage,  and  for  other  the  considerations  albre- 
said,  for  himself,  his  heirs^  executors,  and .  administrators,  doth  hereby  further 
covenant,  promise,  grant,  and  agree,  to  and  with  the  said  Charles  Dodsworth 
and  James  Butler,  their  heirs,  executors,  and  administrators,  that,  in  case  the 
said  intended  marriage  shall  .take  effect,  and  there  shall  be  any  issue  of  such 
marriage,  then  and  in  such  case  he,  the  said  John  Needham,  shall  and  will, 
by  his  last  will  and  testament  or  otherwise,  give,  devise,  and  bequeath  all 
other  his  real  estates,  and  also  all  his  personal  estate  and  effects,  whatsoever 
and  wheresoever,  unto  and  amongst  all  and  every  the  children  of  his  body, 
whether  born  of  the  body  of  his  late  wife  Hester,  or  to  be  borne  of  the  body 
of  the  said  Anne  Burton  his  intended  wife,  and  their  heirs,  executors,  and  ad- 
ministrators respectively,  according  to  the  nature  or  quality  of  such  Kis  estates, 
share  and  share  alike,  as  tenants  in  common  and  not  as  joint  tenants,  except 
such  part  or  parts  thereof  as  he .  may  hereafter  give,  devise,  or  bequeath  unto, 
or  to  the  use  of  the  said  Anne  Burton.** 

*At  the  date  of  the  settlement  four  children  of  the  first  marriage  were  [*319] 
living :  and,  by  the  secpnd  wife,  Mr.  Needham  had  six  children. 

Some  time  after  his  second  marriage,,  Mr.  Needham  entered  into  a  contract 
to  sell  to  John  Kirkman  freehold  property,  to  a  part  of  which  he  was  entitled 
at  the  time  of  the  settlement,  and  other  part  of  which  he  had  subsequently  ac- 
quired. The  purchaser  objecting  to  the  title,  on  the  ground  of  the  covenant  in 
the  settlement,  Mr.  Needham  filed-his  bill  in  the  court  of  chancery  for  a  specific 

In  Beard  ▼.  We9i^U^  (5  Taunt.  393,  and  5  B.  db  A.  801,)  there  was  a  demise  to  John  Jamea 
Beard  for  ninety-nine  years,  if  be  shoald  so  long  live,  remainder  to  his  first  son  fbr  ninety.nine 
years,  if  he  should  so  long  li^o,  with  remainden  o?ar  to  othar  anboni  peiaons :  Joha  Jamea  Board 
had  no  ehild  at  the  tealator'a  death ;  and  H  was  hM  botl^  by  tlia  coaunon  plaas  and  the  king's 
bench,  that  the  limitatioa  of  an  eatata  for  ninety-nine  yean  to  the  first  son  of  John  James  Beard, 
determinable  with  hia  life,  was  Talid,  hot  tliat  the  subsequent  limitationa  were  too  remote. 

See  also  Humber^itm  y.  Humbtfton,  (1  P.  Wms.  333,)  SwttnnUe  ▼.  Ltthbridge,  (6  T.  K.  S13,) 
Rohinmtn  ▼.  HurdeastU,  (2  T.  R.  781,)  and  Sugden'a  edition  of  6  ilbcrt  on  Uses  and  Tmtts,  p.  8S8. 
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performance  of  the  contract  On  the  hearing  of  that  cause,  the  Vice-Chaii- 
cellor  sent  a  case  to  the  court  of  king*a  bench  :  and  in  that  case,  which  stated 
that  there  were  children  both  of  the  first  and  of  the  second  marriage  then  living, 
the  question  for  the  opinion  of  the  court  was,  "  whether,  in  case  John  Need* 
ham  should  depait  this  life,  leaving  such  childrea  as  aforesaid,  without  having 
procured  a  re^eonveyance  of  the  lands  and  tithes  so  sold  and  conveyed  to  John 
Kiirkman,  so  that  he  should  be  tinable,  by  his  last  will  or  otherwise^  to  give, 
devise,  or  bequeath  the  same  to  and  amongst  his  children,  he  would  be  guilty 
of  a  breach  of  the*  covenant  entered  into  by  him  in  his  said  settlement,  to  give, 
devise,  and  bequeath,  by  his  last  will  or  otherwise,  all  other  his  real  estate  as 
therein  mentioned.*' 

Upon  this  case,  which  is  reported  under  the  name  of  Ntedham  v.  Kirk^ 
man^if^  (he  judges  certified,  that,  in  the  event  mentioned,  Mr.  Needham  would 
not  be  guilty  of  a  breach  of  the  covenant. 

Robert,  the  eldest  of  the  sons  of  Mr.  Needham  by  his  first  marriage, 
[*d20]    having  died  intestate  m  his   fathers  *Iifetime,  fats  expectant  share  of 
the  settled  estate  descended  to  his  next  brother,  Bdward,  who  after- 
wards died  also  in  his  father's  lifetime,  having  devised  the  share  so  descended 
to  him,  as  well  as  his  own  original  expectant  share,  to  his  father  in  fee. 

Elizabeth,  a  daughter  of  the  first  marriage,  married,  and  died  in  her  father^s 
lifetime,  leaving  au  infant  son. 

Mr.  Needham  survived  his  second  wife ;  and  by  his  will  devised  the  two 
shares  of  the  settled  estate,  which  had  been  devised  to  him  by  his  deceased 
son  Edward,  to  a  trustee  upon  certain  trusto,  under  which  none  of  his  child- 
ren, except  one,  took  any  benefit.  At  his  death,  there  were  five  children  of 
the  second  marriage  alive,  and  one  child  of  the  first  marriage. 

The  bill  was  filed  by  the  surviving  children  of  the  second  marriage,  to  have 
the  benefit  of  the  covenant  with  respect  to  these  two  shares  of  the  settled 
estate. 
There  were  two  questions  in  the  cause  : 

First,  whether  the  devise  of  the  two  shares  of  the  settled  estate,  which  the 
father  derived  from  his  son,  was  a  breach  of  th6  covenant  in  the  settlement : 

Secondly,  whether  the  covenant  was  td  operate  for  (lie  benefit  only  of  child- 
ren who  were  alive  at  the  death  of  the  father,  or  also  of  the  representatives  of 
children  who  died  in  his  lifetime. 

Mr.  Preston  and  Mr.  Temple^  for  the  plaintiffs : — In  Needham  v.  Kirk^ 
man,{b)  the  court  of  king's  bench  decided,  that  tiiis  covenant  did  not 
[*321]  bind  the  *property  which  the  settlor  had  at  the  date  of  the  deed,  or 
pioperty  which  he  acquired  subsequently.  That  decision  must  have 
proceeded  on  the  principle,  that  the  covenant  bound  only  the  lands  of  which  he 
should  die  seised  :  and  unless  it  bound  them,  it  codd  have  no  operation.  The 
covenant,  therefore,  extended  to  all  the  real  estates  of  which  he  should  die 

(«)  3  Bam.  &  Aid.  531.  {b)  3  Baro.  &  Aid.  531. 
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seised,  other  than  the  settled  esutes — ^that  is,  to  all  the  real  estates  of  which 
he  should  die  seised  :  for  the  settlement  gaire  him  no  devisable  interest  in  the 
freeholds  which  were  comprised  in  it.  When  he  subsequently  acquired  the 
remainder  in  fee  of  two  of  the  shares  of  the  lands  comprised  in  the  settlement, 
bis  interest  in  these  shares  was  an  interest  which  had  not  been  made  the  sub- 
ject of  the  settlement ;  and  every  interest*  existing  in  him  at  the  time  of  his 
death,  which  was  not  the  subject  of  the  settlement,  was  necessarily  bound  by 
the  covenant.     Prehbh  v.  Boghur8U{€^ 

The  only  objects  of  this  covenant  are  the  children ;  and  those  children  alone 
can  claim  the  benefit  of  it,  to  whom  he  could  have  devised  the  property — 
that  is,  children  living  at  bis  death.  The  words  **  or  otherwise**  do  not  vary 
the  construction.  The  father  could  not  have  given  a  share  of  these  lands  to 
some  of  the  children  in  his  lifetime^  in  fraud  of  his  covenant ;  and  he  could 
not  have  devised  to  a  deceased  child,  or  to  the  representatives  of  a  deceased 
child.  The  covenant  created  a  trust,  with  a  power  superadded  :  and  it  must 
receive  the  same  construction  as  would  be  given  to  a  power  of  appointment. 
At  all  events,  it  is  of  little  importance  how  or  to  whom  the  father  might  have 
given  otherwise  than  by  will ;  he  has  not  attempted  to  give  in  any 
other  manner  than  by  will ;  and  the  covenant  must  ^operate  ezclu-  [*322] 
sively  for  the  benefit  of  those  who  alone  were  the  objects  of  that 
power,  which,  at  the  moment  of  his  death,  the  father  possessed. 

Mr.  Whitmarshj  for  the  devisee  in  trust. 

Mr.  PepifSf  for  the  child,  who  claimed  beneficially  under  the  devise  of  the 
father. 

In  Needham  v.  Kirkman,  the  court  of  king's  bench  decided  nothing  more  . 
than  this, — ^that  the  covenant  did  not  affect  property,  being  no  part  of  the 
settled  estate,  which  the  settlor  alienated  in  his  lifetime.  That  decision  does 
not  touch  the  question,  whether  the  covenant  affects  a  share  of  the  settled 
estate,  which  the  settlor  derived  subsequently  from'  the  gift  of  those  who  ac- 
quired their  interest  solely  under  the  settlement.  The  deed  of  settlement  de- 
scribes certain  real  estates,  and  creates  a  series  of  limitations  with  respect  to 
them,  after  which  the  settlor  covenants  to  give  and  devise,  by  his  last  will  or 
otherwise,  all  other  his  real  estates — that  is,  all  estates  other  than  those  pre- 
viously described.  The  plain  interpretation  of  the  words  protects  the  lands  in 
question,  which  are  not  other  than  the  lands  specified  in  the  deed,  but  are  a 
portion  of  those  very  lands,  from  the  operation  of  the  covenant. 

Mr.  Tamlyn^  for  the  son  and  heir  of  the  deceased  daughter,  argued  that  he, 
as  the  representative  of  his  mother,  was  entitled  to  a  share  of  that  portion 
of  the  settled  estate  which  Mr.  Needham  had  devised. 

February  26. — The  Master  of  the  Rolls  : — The  point  has,  in  fact,  been 
decided  by  the  court  of  the  king's  bench.  The  only  ground,  upon  which 
their  judgment  could  have  proceeded,  is,  that  the  covenant  in  'ques-    ['^323] 

(a)  1  Swtnst.  309,  580. 
Vol.  IV.  25 
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tion  neither  bound  the  real  esute  of  which  Mr.  Need^ftm  was  seised 
at  the  time  of  the  settlement,  nor  any  subsequently  acquired  real  estate,  unless 
it  continued  to  be  his  property  at  the  time  of  his  death  ;  and  to  that  conclusion 
I  should  have  come,  without  the  advantage  of  this  prior  decision.  All  real 
estate,  of  which  he  was  seised  at  his  death,  is  bound  by  his  covenant. 

A  distinction  has  been  taken  in  the  argument,  because  the  property,  thus  de- 
vised consisted  of  the  shares  of  two  of  the  sops  in  the  settled  estate.  There 
is  certainly  some  singularity  in  the  circumstance ;  but  what  difference  can  it 
make  in  principle  ?  The  father  being  bound  by  his  covenant  to  give  equally 
to  all  his  children  such  property  as  he  should  be  entitled  to  at  his  death  the 
manner,  in  which  be  acquired  that  property,  must  be  wholly  indifferent. 

The  children  at  the  death  of  the  father  are  to  take  by  his  gift,  and  must  ne* 
cessarily  be  children  living  at  his  death,  and  then  capable  of  taking.  The 
heirs  of  the  children,  who  died  in  the  lifetime  of  the  father,  can  have  no  be- 
nefit from  this  covenant ;  and  it  makes  no  difference  that  one  of  these  children 
left  a  child.  It  is  true  that  the  words  of  the  covenant  are,  that  the  father  is  to 
give  by  his  will  or  otherwise  :  but  he  could  not  in  any  manner  have  coofenred 
an  interest,  under  the  covenant,  upon  the  representatives  of  a  child  not  living 
at  his  death. 


March  13. — In  consequence  of  permission  given  by  the  court,  upon  an  ap- 
plication made  on  behalf  of  the  infant  son  of  the  deceased  daughter,  the  last 

point  was  argued  a  second  time. 
[•324]       •Mr.   Tamlyn  cited  Emperor  v.  Rolfe,(a)  Cholmondeley  v.  Afey- 

rick,(b)  Hope  v.  Lord  Clifden,{c)  and  Bradish  v.  Bradish.{d)  In 
the  last  of  these  cases,  he  argued,  a  marriage  settlement  provided,  that,  if  the 
husband  and  wife  should  both  die,  leaving  one  or  more  children,  a  sum  of 
600/.  should  go  to  the  use  of  those  children  in  such  manner  and  shares  as  the 
father  should,  by  his  last  will,  or  any  other  deed  appoint ;  and  the  husband 
covenanted  that  one  half  of  whatever  substance  he  should  be  seised  or  pos- 
sessed of  at  the  time  of  his  death,  beyond  the  600/.,  should  immediately  go 
to  such  child  or  children.  The  decree  declared,(e)  that  all  the  children  of  the 
marriage  (including  some  who  died  in  the  father's  lifetime)  were  entitled  to 
the  benefit  of  the  covenant.  On  the  same  principle,  the  covenant  in  this  set- 
tlement must  operate  in  favor  of  the  daughter  who  died  in  Mr.  Needham's 
lifetime,  as  well  as  of  the  children  who  survived  him. 

Mr.  Preston^  contra : — The  doctrine  of  the  cases  which  have  been  cited  is 
merely  this ;  that  the  court,  in  favor  of  a  general  intention  appearing  on  a 
settlement,  has  held  that  portions  vested  in  the  children,  were  not  devested  by 
their  dying  in  the  father's  lifetime,  though  there  were  words  in  the  instrument, 
which,  taken  literally,  seemed  to  imply,  that  those  children  only,  who  survived 

(a)  1  Ves.  sen.  208.  (6)  3  Bro.  C.  C.  253,  in  the  note,  and  1  Eden,  77. 

(0  6  Vet.  499.  (if)  9  BtU  &  Bea.  4^9.  (e)  2  Ball  &.  Bea.  491. 
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the  father,  were  to  share  in  the  fund.  That  doctrine  has  no  application  to  the 
present  case.  If  the  decree  of  Lord  Manners  in  Bradish  y.  Bradish  goes 
further,  it  is  not  warranted  by  any  principle  of  decision  or  by  any  class  of  au- 
thorities. 


M<irch  14. — Thb  Master  of  the  Rolls  confirmed  the  judgment  which  he 
had  pronounced  before.[l] 


•Clifford  t;.  Beaumont.  [•325] 

RoLU— 1838 ;  Maroh  10. 

A  tesUtor  gave  to  his  daa^bter  a  legacy  of  10,000/..  <•  payable  and  to  be  paid  onto  her  in  manner 
followin{f,  viz.  a  lum  of  50002.  apon  her  marriage  under  twenty-one,  with  the  conient  of  hit 
truateee,  and  the  lum  of  5000/.,  within  two  yean  afterwardn."  The  danghter  married  nnder 
twenty.4me,  without  conient  of  the  trocteee ;  and,  her  flfot  hniband  dyuig,  ihe  married  a  ■econd 
hoeband  at  the  distance  of  thirty  yean  from  her  fint  majrriage : 

QiMr«,  \U  on  ■oeh  second  marriage,  she  became  entitled  to  the  10,000/. 

The  testator.  Sir  Thomas  Blackett,  by  his  will,  among  other  things,  gave  to 
his  daughter  Louisa  a  legacy  of  10,000/.,  ''  payable  and  to  be  paid  to  her  in 
manner  following ;  that  is  to  say,  the  sum  of  5000Z.  upon  her  marriage,  (with 
such  consent  and  approbation  as  aforesaid*)  and  the  sum  of  5000Z.  within  two 
years  afterwards."  The  consent  and  approbation  referred  to  was  expressed  in 
a  former  part  of  the  will,  where  certain  real  estates  were  devised  in  remainder 
to  the  use  of  the  daughter  Louisa,  ^'  or  such  person  as  she  shall  first  intermarry 
with,  if  any,  (if,  before  she  attain  the  age  of  twenty-one,  by  and  with  the  con- 
sent and  approbation  of  John  Erasmus  Blackett  and  Thomas  Cotton,  or  the 
survivor  and  his  heirs,  and  which  person  shall  also  previously  made  a  compe- 
tent settlement  on  her  my  said  daughter  Louisa,  by  deed  or  deeds  in  writing, 
to  the  like  approbation  of  the^  said  John  Erasmus  Blackett  and  Thomas  Cot- 
ton,) Ac.*' 

The  daughter  Louisa,  now  the  plaintiff  Mrs.  Clifibrd,  intermarried,  before 
she  attained  twenty-one,  with  Mr.  Stackpole,  without  the  consent  and  appro- 
bation required  :  and  afterwards,  she,  with  Mr.  Stackpole,  filed  their  bill  in 
this  court,  claiming  the  legacy  of  10,000/.,  and  the  other  provisions  made  for 
her  by  the  will.  In  that  suit,  which  came  on  to  be  heard  before  Lord  Ross- 
lyn,  and  is  reported  under  the  name  of  Stackpole  v.  Beaumont,(a)  it 
*was  declared,  that  she  was  not  entitled  to  the  legacy  of  10,000/.  [*326J 

Mr.  Stackpole  the  husband  having  died,  the  plaintiff  Mrs.  Clifford,  at 
the  distance  of  about  thirty  years  from  the  first  marriage  with  Mr.  Stackpole, 

(a)  3  Vet.  89.   In  that  report,  the  will,  on  which  the  question  arises,  is  stated  at  length. 

[1]  As  to  ajfreement  in  relation  to  making  a  will,  vide  WiUU  ▼.  Bhek,  ante  170.  S.  G.  1  Sim. 
&  Sta.  535.  Wood  ▼.  Vandenburgh,  6  Paige,  977.  1  Besv.  549,  n.  a.  Bao,  Abr.  Assumpsit  B. 
(Philad.  ed.  1843,  vol.  1.  p.  416.)  Oary  ▼.  Jamet,  4  Desau.  485. 
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intermarried  with  the  co-plaintifif  Mr.  Clifford  ;  and  the  present  bill  was  filed, 
claiming  the  legacy  of  10,000/.,  upon  the  ground  that  the  legacy  was  payable 
to  her  upon  marriage  generally;  and  that  the  consent  and  approbation  required 
applied  only  to  a  marriage  under  twenty-one. 

Mr.  Sugden  and  Mr.  Lynch,  for  the  plaintiffs  : — The  testator  has  bequeathed 
to  his  daughter  Louisa  10,000/.,  of  which  6000/.  is  to  be  paid  on  her  marriage, 
and  the  remainder  two  years  afterwards  ;  but  he  provides  by  a  parenthetical 
clause,  that,  if  she  marries  under  twenty-one,  the  marriage  must  be  with  the 
consent  of  certain  persons.  She  married  under  twenty-one  without  the  re- 
quired consent.  Marriage  under  that  age,  without  cdnsent,  was  not  such  a 
marriage  as  entitled  her  to  receive  the  legacy ;  and  so  Lord  Rosslyn  held. 
Now  the  state  of  circumstances  is  altogether  different ;  and  the  question  raised 
is  one  which  that  judge  could  not  consider.  The  lady,  having  long  since 
attained  twenty-one,  has  married  Mr.  Clifford ;  and  that  marriage  entitles  her 
to  the  legacy. 

If  for  the  words  ("  with  such  consent  and  approbation  as  aforesaid")  we 
substitute  the  preceding  clause  to  which  they  refer,  the  bequest  will  run  thus  : 
"  I  give  10,000/.  to  my  daughter  Louisa,  to  be  paid  to  her  in  manner  follow- 
ing  ;  that  is  to  say,  the  sum  of  6000/.  upon  her  marriage  (if  before  she  attain 
the  age  of  twenty-one,  by  and  with  the  consent  and  approbation 
[♦327]  ♦of  John  Erasmus  Blackett  and  Thomas  Cotton,)  and  the  sum  of 
6000/.  within  the  two  years  next  afterwards."  The  effect  of  the 
words,  according  to  their  natural  and  grammatical  construction,  is — ^not  to  limit 
the  bequest  to  the  event  of  the  legatee's  marrying  under  twenty-one — but  to 
annex  a  condition  to  the  gift,  in  the  event  of  the  marriage  taking  place  during 
infancy.  It  is  not  a  very  probable  intention  to  impute  to  a  testator,  nor  one 
very  consistent  with  the  scheme  of  this  will,  to  suppose  that  the  daughter  was 
not  to  receive  the  legacy,  unless  she  married  under  twenty-one. 

The  argument  in  Siackpole  v.  Beaumont  turned  exclusively  on  the  effect  of 
the  annexed  condition  in  the  event  of  marriage  under  twenty-one ;  and  Lord 
Rosslyn  speaks  of  the  condition  as  operating  only  up  to  that  age.  He  states 
the  question  to  have  been,  whether  the  lady  had  put  herself  in  a  situation  to 
answer  the  description  of  the  person  to  take  ;  and  he  decided  that  she  had  not 
done  so.  But,  in  the  altered  state  of  circumstances  which  now  exists,  the 
event  has  happened,  on  which  the  legacy  was  given  to  her;  for  the  money  was 
to  be  paid  to  her  on  her  marriage  ;  and,  the  age  of  twenty-one  being  attained, 
the  condition  which  affected  marriage,  during  her  minority,  has  no  operation. 

Mr.  Home,  Mr.  Pepys,  and  Mr.  Knight,  contra : — The  legacy  is  expressly 
directed  to  be  paid  on  marriage  with  the  specified  consent  and  approbation  ; 
and  the  argument  on  the  other  side  is,  that  it  is  to  be  paid  merely  on  marriage. 
That  construction  strikes  out  plain  and  important  words.  There  is  no  neces- 
sity that  the  condition,  requiring  consent  and  approbation,  should  be  limited  to 
marriage  during  the  infancy  of  the  legatee ;  but  if  it  be  so  Ijniiled, 
[♦328]    what  could  be  a  more  •probable  intention  than  that  the  tesUtor  should 
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have  said,  *'  I  give  you  a  certaiD  legacy,  if  you  marry  before  twenty-one,  with 
the  approbation  of  those  in  whom  I  have  reposed  confidence  ;  but  you  shall 
not  enjoy  that  benefit,  if  you  marry  without  their  consent,  whether  such 
marriage  takes  place  without  their  approbation  during  the  period  to  which 
their  authority  extends,  or  after  that  period  has  expired.**  If  the  daughter 
Louisa  did  not  become  entitled,  when  her  first  marriage  took  place,  it  is  a  fan- 
tastical construction  to  say,  that  her  second  marriage,  thirty  years  afterwards, 
can  give  her  a  new  right. 

The  Master  of  the  Rolls  : — 1  cannot  read  the  judgment  of  Lord  Rosslyn 
in  the  case  of  Stackpole  v.  Beaumont,  without  coming  to  the  conclusion,  that 
the  principle,  upon  which  he  decided  that  case,  necessarily  determines  the 
present  question.  His  opinion  plainly  was,  that  the  legacy  was  given  to  the 
lady  only  in  the  event  of  her  marrying  under  twenty-one,  with  the  consent  and 
approbation  of  his  trustees,  and  that,  such  consent  not  having  been  given,  she 
could  not  be  entitled  to  the  legacy.  It  would  not  become  this  court  to  adopt 
a  different  conclusion,  unless  it  considered  the  case  very  clear  the  other  way  ; 
and  I  cannot  say  that  it  is  clear  that  the  testator  meant  to  give  the  sum  gene- 
rally as  a  marriage  portion,  with  this  restriction  only,  that  a  marriage  under 
twenty-one  should  not  entitle  her  to  it,  unless  it  were  had  with  the  consent  and 
approbation  of  his  trustees.  This  is  certainly  not  the  natural  effect  of  the  lan- 
guage he  has  used ;  and  he  may  well  have  intended  this  legacy  as  a  bounty 
upon  a  marriage  with  consent  under  twenty-one.  I  must  leave  the  parties, 
therefore,  to  review  Lord  Rosslyn's  judgment,  if  they  think  fit,  before  a  higher 
tribunal. 

Bill  dismissed  without  costs.[l] 


^Attorney  General  v.  Mitllat.  f  *329] 

RoLLS^~1838 ;  March  10. 

When  the  botband  iocun  a  foifeitare,  under  the  twenty^third  Mction  of  4  6.  4,  c.  76,  the  court, 
baa  no  diecretion  to  mitigrate  the  penalty,  but  if  bound  to  tattle  and  aecure  all  property,  present 
and  future  of  the  wife,  for  the  benefit  of  beraelf  or  the  issue  of  the  marriage. 

This  was  an  information  filed  by  the  attorney  general,  under  the  4  G.  4,  c. 
76,  s.  23,  for  the  purpose  of  having  it  declared,  that  the  defendant  had  in  this 
case  incurred  a  forfeiture  of  all  interest  in  the  present  or  future  property  of 
his  wife,  by  reason  that,  in  order  to  obtain  the  license  under  which  the  mar- 
riage was  solemnized,  he  had  taken  a  false  oath  that  the  wife  was  of  age 

[1]  Whore  a  legacy  or  devise  is  given  to  the  legatee  or  devisee  upon  a  condition  either  express 
or  implied,  such  legatee  or  devisee  cannot  in  equity  be  permitted  to  take  the  benefit  of  the  legacy 
or  devise  without  performing  the  condition ;  and  if  he  accepts  the  legacy,  or  enters  into  posses- 
sion of  the  estate  devised  or  sells  the  same,  without  a  previous  performance  of  the  condition,  the 
eonrt  of  chancery  will  compel  him  to  perform  it.    Spofford  t.  Manmng,  6  Flaige,  383. 
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though,  in  fact,  she  bad  not  completed  her  twenty-first  year.  It  further  pray- 
ed, that  the  wife's  present  and  future  property  might  be  settled  and  secured 
for  the  benefit  of  herself  and  issue  of  the  marriage. 

It  was  not  disputed,  that  the  fads,  which  brought  the  case  within  the  act, 
were  fully  proved. 

Mr.  Sudgen  and  Mr.  Lovaty  for  the  information. 

Mr.  PemberUm,  for  the  husband. 

A  discretion  is  to  be  exercised,  as  to  whether  the  offending  party  shall  suf- 
fer the  penalties  to  which  the  act  makes  him  liable.  It  was  not  the  intention 
of  the  legislature,  that  those  penalties  should  be  inflicted  in  every  case.  Cer- 
tain requisites  are  prescribed,  without  which  an  information  shall  not  be  filed ; 
but  it  is  not  made  imperative  on  the  attorney  general  to  file  an  information, 
wherever  those  requisites  exist.  Whether  the  oifending'party  is  or  is  not  to 
suffer  the  penalties,  cannot  depend  on  the  mere  chance  of  whether  the  attor- 
ney general  shall  or  shall  not  choose  to  file  an  information.  The 
[*330]  filing  of  the  information  gives  the  *court  jurisdiction,  but  that  juris- 
diction the  court  is  to  exercise  according  to  its  own  discretion.  The 
act  does  not  require  a  forfeiture  to  be  declared  ;  the  words  are,  that  the  **  court 
shall  have  power  in  such  suit  to  declare  such  forfeiture,  and  thereupon  to 
order  and  direct  that  all  such  estate,  right,  title,  and  interest  in  any  property, 
as  shall  then  have  accrued,  or  shall  thereafter  accrue,  to  such  offending  party 
by  force  of  such  marriage,  shall  be  secured  under  the  direction  of  such  court, 
for  the  benefit  of  the  innocent  party,  or  of  the  issue  of  the  marriage,  or  of 
any  of  them,  in  such  manner  as  the  said  court  shall  think  fit,  for  the  purpose 
of  preventing  the  offending  party  from  deriving  any  interest  in  real  or  person- 
al estate,  or  pecuniary  benefits  from  such  marriage.^  The  court,  therefore, 
ought  not  to  hold  itself  bound  to  declare  a  forfeiture,  but  will  consider,  whe- 
ther it  would  not  be  reasonable,  looking  at  the  circumstances  of  the  parties, 
their  age,  and  their  situation,  to  direct  a  settlement  of  the  wife's  fortune  to  be 
made  upon  principles  similar  to  those  on  which  it  acts  towards  a  husband  who 
has  married  a  ward  without  the  sanction  of  the  court. 

Mr.  Phillimore^  for  the  wife. 

This  Master  of  the  Rolls  stated,  that,  it  not  being  disputed  that  the 
fact  was  fully  proved,  which  brought  the  case  within  the  provisions  of  the  4 
6.  4,  c.  76,  the  court  had  no  discretion  given  to  it  by  the  act  to  mitigate  the 
penalty,  but  it  was  bound  to  declare  the  forfeiture  in  the  words  of  the  act,  and 
to  refer  it  to  the  master  to  inquire  what  estate,  right,  title,  or  interest  in  any 
property  the  wife  was  entitled  to  at  the  marriage,  or  had  subsequently  ac- 
quired, and  to  secure  the  same  under  the  direction  of  the  court ;  and  also  to 
refer  it  to  the  master  to  approve  of  a  proper  settlement  of  such  pro- 
[*331]  perty  and  •all  future  property  which  the  wife  might  acquire  during 
the  coverture,  for  the  benefit  of  the  wife  or  the  issue  of  the  marriage, 
or  either  of  theoL 

Decree  accordingly. 
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Francis  v.  Collier. 

RoiXB.~1898 ;  March  10. 

A  tesUlor,  in  the  ease  of  an  event  which  happened  after  hie  death,  directed  a  fkeeboM  estate  to  be 
■old,  and  the  prodnoe  applied  apon  the  troats,  intenta  and  pufpocea  afterwmrda  ezpteeMd  in  hie 
will,  aa  to  hia  residuary  personal  estate ;  by  a  codicil  he  roToked  the  gilt  in  bis  will  of  his  residu. 
ary  pexMnal  estate,  and  made  a  new  disposition  of  it.  The  produce  of  the  freehold  estate  is 
not  thereby  ailected,  bat  passes  upon  the  tnista,  intents,  and  purposes,  which  were  expressed  in 
the  will  as  to  the  residoary  personal  estate. 

The  testator,  Joseph  Shepherd,  by  his  will  devised  certain  freehold  pro- 
perty to  his  daughter  Hannah  for  life,  with  reoaainder  to  her  children,  in 
manner  therein  mentioned ;  and  he  directed,  that,  after  Hannah's  death,  the 
freehold  property,  in  cise  she  left  no  child  who  should  become  entitled  to 
it  under  the  limitations  contained  in  his  will,  should  be  sold  by  his  trus- 
tees and  the  produce  applied  upon  the  trusts,  intents,  and  purposes  thereinafter 
expressed  of  and  concerning  his  residuary  personal  estate.  By  a  subse- 
quent clause  in  his  will,  he  gave  his  residuary  personal  estate  upon  certain 
trusts,  for  the  benefit  of  six  of  his  daughters  and  their  husbands  and  chil- 
dren, including  his  daughter  Hannah,  but  excluding  altogether  a  seventh 
daughter  of  the  name  of  Sarah. 

The  testator  by  a  codicil,  executed  and  attested  so  as  to  pass  freehold 
estates,  altogether  revoked  the  bequest  in  his  will  of  his  residuary  personal 
estate,  and  directed  such  residuary  personal  estate  to  be  divided  into 
seven  parts,  and  gave  six  of  such  parts  absolutely  to  the  six  daughters 
named  in  the  residuary  clause'lin  his  will ;  and  the  other  seventh  part  he 
gave  to  trustees,  upon  certain  trusts,  for  the  benefit  of  his  daughter  Sarah  and 
her  children. 

*The  daughter  Hannah  survived  the  testator,  and  afterwards  died  [*3d2] 
leaving  no  child  to  take  the  benefit  of  the  provisions  in  the  will  as  to 
the  freehold  property  devised  to  her  for  life ;  and  the  question  in  the  cause 
was,  whether  the  produce  of  that  freehold  property,  which,  in  the  events  that 
had  happened,  had  been  sold  according  to  the  directions  of  the  will,  was  or 
was  not  to  be  considered  as  passing  under  the  codicil  by  the  revocation  of  the 
residuary  clause  in  the  will,  and  by  the  effect  of  the  new  residuary  clause 
contained  in  the  codicil. 

Mr.  Fepys  and  Mr.  Jeremy^  for  the  plaintiffs,  argued,  that  the  produce 
of  the  real  estate  was  to  be  applied  acccording  to  the  trusts  expressed  in 
the  will,  and  was  not  affected  by  the  codicil ;  and  they  cited  Gallini  v. 
Nobleia) 

Mr.  Bickersteth  and  Mr.  Knight^  contra : — The  trusts  declared  in  the  will 
concerning  the  personal  estate  are  annihilated  by  the  codicil,  as  completely 

(a)3Mer.691. 
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as  if  the  words  expressing  them  had  been  obliterated.  The  operation  of  the 
codicil  is,  that  the  will  taken  by  itself,  and  as  distinguished  from  the  codicil, 
contains  no  operative  trusts  of  the  residuary  personal  estate ;'  those  trusts  are 
to  be  found  only  in  the  codicil  ;  and,  the  codicil  being,  in  efifect,  a  part  of 
the  will,  and  the  trusts  of  the  produce  of  the  real  estate  being  identified 
with  the  trusts  of  the  residuary  personal  estate,  the  produce  of  the  real  estate 
must  pass  according  to  the  trusts  contained  in  the  codicil. 
Mr.  Simons^  Mr.  PhUlimorey  Mr.  Collinson^  and  Mr.  Lynch,  for  other  de- 
fendants. 
[•333]  •Thb  Master  of  thb  Rolls  : — When  the  will  gives  the  produce 
of  this  freehold  property  upon  the  trusts,  intents,  and  purposes  which 
were  expressed  in  the  will  as  to  the  residuary  personal  estate,  the  efifect  is  the 
same  as  if  those  trusts,  intents,  and  purposes,  had  been  immediately  repeated, 
and  applied  in  terms  to  the  produce  of  the  freehold  estate.  If  such  had  been 
the  case,  it  is  obvious  that  the  revocation,  by  the  codicil,  of  the  residuary  gift 
of  the  personal  estate  by  the  will,  would  have  been  no  revocation  of  the  dispo- 
sition of  the  produce  of  the  freehold  estate ;  and  it  can  make  no  diflference  in 
principle,  that  the  testator  saves  himself  the  trouble  of  repeating  those  trusts, 
intents,  and  purposes  by  compendious  words  of  reference.  The  produce  of 
the  freehold  estate  remains,  therefore,  unafifected  by  the  codicil,  and  must  still 
be  applied  upon  the  trusts,  intents,  and  purposes,  which  were  expressed  in  the 
will  as  to  the  residuary  personal  estate.[l] 


[•334]  •DowNBs  V.  Timperon. 

Rolls.— 1898;  March  13. 

A  feme  eotert^  deneribed  ag  lueh  in  tho  will  of  the  testator,  maj,  during  the  eoyertnre,  execute  by 
deed  a  power  of  diepoeition,  given  her  by  the  will,  over  real  and  pertonal  eetate. 

The  testator,  George  Kinghom,  by  his  will,  inter  aliay  gave  to  his  daughter 
Anne  Downes,  whom  he  described  as  the  wife  of  the  plaintiflf,  J.  J.  Downes, 
and  to  his  heirs,  executors,  administrators,  and  assigns,  a  legacy  of  2000/.,  the 
fee  simple  of  a  certain  real  estate  in  the  island  of  Jamaica,  and  one-third  part 

[1]  Chancellor  Walworth  obserree,  '*  It  was  said  by  Sir  William  Jones  more  than  two  hundred 
years  since,  that  a  case  upon  a  will  had  no  brother,  and  theref<M«  that  authorities  in  point  in  such 
cases  could  nut  be  expected.  This  remark  is  also  true  of  a  great  many  of  the  cases  which  arise  at 
the  present  time,  although  the  statute  of  wills  as  to  real  property,  and  the  common  law  as  to  testa- 
mentary dispositions  of  personal  estates,  have  produced  an  innumerable  progeny  since  the  days  of 
the  learned  Chief  Justice.  In  all  of  these  anomalous  cases,  courts  are  compelled  to  resort  to  his 
general  rule  of  exposition ;  that  is,  that  the  intention  of  the  testator,  so  far  as  it  can  be  ascertained 
from  the  whole  will  taken  together,  must  govern.  But  if  that  instruction  cannot  be  thus  ascer* 
tained,  the  will  must  be  expounded  according  to  the  rules  of  the  common  law  which  are  applicable 
to  conveyances  and  other  written  instruments."  Rathbvm  v.  Dyckmath  3  Paige,  36.  3  Sim.  dt 
Stu.  60,  n.  1,  Am.  ed. 
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of  all  the  residue  of  hU  estates,  real,  personal,  and  mixed,  and  of  what  nature 
or  kind  soever.  By  a  codicil  he  declared,  that  it  was  his  will,  that,  if  the  said 
Ann  Downes  should  depart  this  life  without  disposing,  by  deed  or  will,  of  such 
estate  or  interest  as  she  should  take  under  his  will,  then  such  estate  and  interest 
should  go  and  be  divided  between  and  amongst  her  children,  share  and  share 
alike,  with  benefit  of  survivorship. 

After  the  death  of  the  testator  a  settlement  was  made,  to  which  Ann  Downes, 
and  her  husband,  and  two  persons,  named  as  trustees,  were  parties,  whereby^ 
after  recithig  the  will  and  codicil  of  George  Kinghorn,  Ann  Downes,  with  the 
privity  and  approbation  of  her  husband,  and  in  virtue  of  the  power  and  authori- 
ty given  to  her  by  the  will  of  her  father,  limited  and  appointed  all  such  estate 
and  interest,  as  she  took  under  her  father's  will,  to  the  trustees  therein  named, 
upon  trust,  for  the  sole  and  separate  use  of  her  the  said  Ann  Downes  during 
her  life,  remainder  to  her  husband  for  his  life,  if  he  should  survive  her,  with 
remainder  to  the  children  of  the  marriage,  in  the  manner  therein  men- 
tioned. 

*The  question  at  the  hearing  of  the  cause  was,  whether  the  settle-    [  3  35] 
ment  so  made  was  a  good  execution  of  the  power  of  disposition  given 
to  Ann  Downes  by  the  codicil ;  it  being  contended  that  Aan  Downes,  as  a 
married  woman,  was  not  capable  of  executing  a  power  by  deed  during  the  life 
of  her  husband. 

The  case  stood  over  to  look  into  authorities  on  that  point 

On  a  subsequent  day,  Mr.  Sugden  contended,  that  the  words  of  the  codicil 
gave  the  wife  a  power,  and  that  the  power  was  well  executed  by  the  settle- 
ment.    In  support  of  the  latter  proposition,  he  cited  Rich  v.  BeaumonL(a) 

Mr.  Home  and  Mr.  Lovaty  contra. 

Mr.  Bickersteih  and  Teed,  for  formal  parties. 

The  Master  op  the  Rolls  gave  his  judgment  in  favor  of  the  settlement ; 
referring  to  the  cases  of  Rich  v,  Beaumont Jljb)  Tomlinsony.DighionJjc)  and 
Peacock  y.  Monk.{d)[\\ 


•Selby  v.  Selby.  [*336] 

RouA— 1898. 

If  the  vendor  of  an  estate,  the  contract  for  which  waa  not  completed  in  the  lifetime  of  the  testator, 
who  was  the  purchaser,  is  afterwards  paid  his  purchase  munej  out  of  the  personal  assets,  the 
simple  contract  creditors  of  the  testator  shall  stand  in  the  place  of  the  render,  with  respect  to 
his  lien  on  the  estate  sold,  against  the  deyisee  of  that  estate. 

Qmert.    If  a  pecuniaiy  legatee  would  be  entitled  to  the  same  benefit  against  the  devisee  7 

(a)  3  Bro.  P.  C.  308.    See  Sugden  on  Pow.  156, 157.  (6)  3  Brown,  Pari.  Cap.  308. 

(0  1  P.  Wms.  149.  {d)  3  Ves.  sen.  191. 

11]  Vide  McWharUr  t.  Agn€Wt  6  P^ige,  111.    Jackson  y.  Edwards^  7  Pftige,  386. 
Vol.  IV.  26 
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""^  IBSS.^Selby  v.  Selby. 

Tn  January »  1819,  Thomas  Selby »  by  his  agent,  contracted  for  the  purchase 
of  certain  tithes  at  the  price  of  900/.,  and  paid  90/.  by  way  of  deposit.  In 
the  following  October  he  republished  bis  will,  by  which  he  devised  all  his 
tenements,  tithes,  hereditaments,  and  real  estate.  He  died  in  March,  182!, 
witliout  having  completed  the  contract. 

The  suit  was  instituted  for  the  establishment  of  his  will,  and  the  adminis- 
tration of  its  trusts. 

In  November,  1 824,  the  executrix,  pursuant  to  an  order  of  the  court,  paid 
810/.,  the  residue  of  the  purchase  money,  and  231/.  Is.  for  interest,  out  of  a 
sum  of  1043/.  which  had  remained  in  the  hands  of  the  testator's  bankers,  and 
was  found  by  the  master  to  have  been  specifically  applicable  to  the  payment  of 
the  purchase  money  for  the  tithes. 

By  the  master^s  general  report  it  appeared,  that  the  simple  contract  debts  of 
the  testator  amounted  to  4100/.,  and  that  the  only  assetts,  applicable  to  the 
payment  of  those  debts,  consisted  of  so  much  of  a  sum  of  661/.  in  the  hands 
of  the  executrix,  as  should  remain  after  payment  of  the  subsequent  costs  of 
the  suit. 

Under  these  circumstances  the  executrix  presented  a  petition,  insisting  that, 

as  the  vendor  had  a  lien  on  the  tithes  for  the  residue  of  the   purchase 

[*337J    money,  the  1041/.  *  which  had  been  paid  out  of  the  personal  estate, 

in  satisfaction  of  his  demand,  should  be  raised  out  of  the  tithes  for 

the  benefit  of  the  simple  contract  creditors. 

The  petition  came  on  with  the  hearing  of  the  cause  on  further  directions. 

Mr.  Purvis,  for  the  petition. 

Mr.  SkirroWf  for  the  devisees,  contended,  that  the  lien  of  the  vendor  was 
extinguished  by  the  payment  of  the  purchase  ntoney  ;  that  third  persons Vould 
not  insist  on  that  equity  which  the  vendor  might  have  enforced  ;  and  that  there 
was  no  precedent  for  marshalling  the  purchased  property  and  the  personal  es- 
tate,(a)  as  between  creditor  and  devisees. 


The  Master  of  the  Rolls  : — The  testator,  Thomas  Selby,  had,  in  his 
lifetime,  contracted  to  purchase  certain  tithes  for  a  sum  of  900/.,  and  had 
thereupon  paid  the  sum  of  90/.  by  way  of  deposit.  The  purchase  was  not 
completed  at  the  time  of  his  death,  but  was  afterwards  completed  under  an 
order  of  the  court  made  in  this  suit,  and  the  remainder  of  the  purchase  money 
was  paid  out  of  his  personal  estate.  The  testator  had  made  his  will  prior  to 
this  contract,  whereby  he  devised  all  his  real  estates  in  manner  therein  men- 
tioned :  and,  after  the  making  of  the  contract,  he  re-published  his  will,  so  that 
his  equitable  interest  in  the  purchased  tithes  passed  thereby.  The 
[*338]  question  is,  whether,  there  being  a  deficiency  of  the  testator's  •personal 
estate  to  pay  his  simple  contract  debts,  the  assets  are  so  to  be  mar- 
shalled, that,  to  the  extent  to  which  the  personal  estate  has  been  applied  in 

(a)  See  Su||rden  on  Vendon  and  Porchasers,  531^537. 
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payment  of  the  residue  of  the  purchase  money  for  the  tithes,  the  simple  con- 
tract creditors  are  entitled  to  the  advantage  of  the  lien  which  the  vendor  of  the 
tithes  had  upon  the  property  so  contracted  to  be  sold  by  him* 

The  cases  cited  are  Polleafen  v.  MoareXa)  Coppin  v.  Coppin,{b)  Trimmer 
T.  Bayne,{c)  Mackreth  v.  Symmons^(d)  Headley  v.  Readhead,{e)  Austen  v. 
Halsey.{g)  In  Polleafen  v.  Moore^  Lord  Hardwicke  is  reported  to  have  sta- 
ted, that  the  lien  of  a  vendor  does  not  prevail  for  the  benefit  of  a  third  person  : 
yet  his  decree  was,  that  a  legatee  in  that  case  was  entitled  to  the  benefit  of 
the  lien  of  the  vendor.  In  that  case,  as  in  this,  the  purchased  estate  was  de- 
vised. Many  observations  have  in  subsequent  cases  been  made  with  a  view 
to  reconcile  the  dictum  and  decree  of  Lord  Hardwicke  ;  but,  I  must  admit, 
without  success.  In  the  case  of  Coppin  v.  Coppin^  the  purchased  estate  was 
Bot  devised  by  the  purchaser,  but  descended  to  his  heir :  and  the  question 
there  was  between  the  heir  and  legatees ;  and  the  court  refused  to  marshal 
the  assets  in  their  favor.[]]  In  the  case  of  Trimmer  v.  Boyne^  Sir  William 
Grant,  after  referring  to  the  dictum  of  Iiord  Hardwicke  in  Polleafen  v.  Moore^ 
and  stating  that  he  had  been  much  perplexed  by  that  case,  comes  to  a  conclu- 
sion directly  opposed  to  that  dictum^  and  expressly  states,  that  the  lien  of  a 
purchaser  is  within  the  common  principle  of  marshalling  assets — that  a  per- 
son, having  power  to  resort  to  two  funds,  shall  not,  by  his  election, 
^disappoint  another  having  one  fund  only.[2]  The  purchased  estate  [*339] 
in  that  case  had  descended  to  the  heir ;  but  it  does  not  appear  by  the 
report  with  what  class  of  claimants  the  heir  was  contending — whether  mhh 
simple  contract  creditors,  or  with  legatees. (A) 

(a)  3  Atk.  273.  (ft)  2  P.  Wmi.  291.  (e)  9  Vef.  209. 

id)  15  Vet.  344.  («)  Coopei^  Rq».  50.  ig)  6  Ves.  475. 

(A)  In  Trimmer  t.  B«yiM,  it  tppamnd  bj  the  report  of  Um  noMter,  that  the  net  prodace  of  the 
real  eiutes  of  the  testator,  and  of  the  rents,  profits,  and  by.gone  accoroulations  thereof,  after  de- 
daeting  11,660/.  10«.  10(2.,  the  amount  of  hie  debts  doe  bj  ■pecialtj,  and  of  the  costs  and  charges 
attending  the  sale,  or  otherwise  relating  to  the  testator's  real  estate,  was  3630Z.  13«.  Id.*  The  le. 
gacies,  with  interest  np  to  the  22d  of  Ang.  1803,  amounted  to  8782/.  17«.  6ii. 

There  was  standing  to  Che  credit  of  the  cause  a  sum  of  658/.  7«.  9d,  three  per  cent,  bank  an- 
nuities ;  and  there  stood  to  the  account  of  the  personal  estate  13,706/.  7«.  9</.  like  stock,  and  a 
small  sum  of  cash. 

.<^The  order  on  further  directions  provided  for  the  payment  of  the  eoits  out  of  the  658Z.  79.  3</., 
and  directed  that  it  should  be  referred  to  the  master  to  compute  subsequent  interest  on  the  legacies, 
and  that  what  should  be  found  due  to  the  legatees  should  be  paid  out  of  the  funds  standing  to  the 
account  of  the  personal  estate,  but  in  case  the  fund  should  not  be  sufficient  to  pay  them  all  in  full, 
then  the  fund  was  to  be  apportioned  among  them  rateably. 

Reg.  Lib.  1803.  B.  222,  229. 

It  therefore  appears  that  the  heir  was  contending  with  legatees. 

*  This  is  the  precise  pum,  which  (in  9  Ves.  209)  is  stated  to  be  the  amount  of  the  claim  of  the 
beir  at  law  against  the  personal  estate,  in  respect  of  specialty  and  simple  contract  debts,  and  the 
purchase  money  of  real  estates  contracted  for  by  the  testator  beibre  hii  death,  which  had  been 
paid  out  of  the  money  produced  by  the  sale  of  the  testator's  real  estate.  In  that  reipect,  the  re- 
port seems  to  be  inaccurate. 

[1]  Pollexfen  ▼.  M0<fre,  and  Coppin  t.  Coppin ,  msy  now  be  considered  as  OTerrulcd.  SprouU 
T.FnV.  8Sim.  189. 

[2]  Vide  Onion  ▼.  Knapp,  6  Paige,  35.  Skeel  ▼.  Spraker,  8  Paige,  182.  Patfy  t.  Peffse,  id. 
977.    AvtraU  t.  Wad§,  Lloyd  &  6. 252,  268.    Eddy  t.  Trover,  6  Paige,  521. 
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[•340]  •The  case  of  Headley  v.  Redhead  is  very  imperfectly  reported.  It 
was,  however,  the  case  of  a  devise  of  the  purchased  estate,  and  Sir 
William  Grant  plainly  meant  to  confirm  the  general  principle  as  to  marshal- 
ling, which  he  had  stated  in  Trimmer  v.  Bayne.  In  Austen  v.  Halsey,  an 
estate  contracted  to  be  purchased  was  devised ;  and  a  question  was  made, 
whether  the  legatees  would,  to  the  extent  of  the  vendor's  lien,  be  paid  out  of 
the  purchased  estate,  <^Lord  Eldon  is  reported  to  have  stated,  that  the  cases  of 
marshalling  seem  to  have  gone  this  length,  that,  where  there  is  a  charge  upon 
an  estate  descended,  a  legatee  shall  stand  in  the  place  of  a  person  having  that 
charge  and  resorting  to  the  personal  estate,  but  that  there  was  a  difference  in 
marshalling  between  an  estate  descended  and  an  estate  devised ;  and  that  it 
might  be  found  difficult  for  the  legatees  to  work  out  their  payment  by  that  cir- 
cuity. In  that  case,  however,  there  turned  out  to  be  a  personal  fund  for  pay- 
ment of  the  legacies ;  and  Lord  Eldon  expressly  disclaimed  giving  his  opinion 
upon  the  point. 

I  believe  I  have  referred  to  all  the  authorities  which  apply  to  the  particular 
point  in  question  here.  I  confess  I  am  unable  to  discover,  upon  what  princi* 
pie  Lord  Hardwicke's  dictum,  that  the  lien  of  a  vendor  is  not  to  prevail  for  the 
benefit  of  a  third  person,  is  to  be  supported — why,  in  this  case  alone,  an  ex- 
ception is  to  be  made  to  the  equitable  rule,  that  he,  who  has  power  to  resort  to 
two  funds,  shall  not  by  his  election,  altogether  disappoint  another  person  who  has 
power  to  resort  to  one  fund  only.  I  concur  entirely,  therefore,  with  the  expressed 
opinion  of  Sir  William  Grant  in  Trimmer  y.  Bayne:  and  it  may  fairly  be  observed, 
that  what  Lord  Eldon  has  stated  in  Austen  v.  Halsey  affords  the  inference,  that 
the  vendor's  lien  is  subject  to  the  general  principle  of  marshalling.  Here 
[•341]  the  qgestion  is  between  devisees  of  the  purchased  estate  *and  simple 
contract  creditors ;  and, — ^the  established  rule  being,  that  simple  con-> 
tract  creditors  are,  as  against  a  devisee,  to  stand  in  the  place  of  specialty  cre» 
ditors  who  have  exhausted  the  personal  assets,  because  the  specialty  creditors 
had  the  two  funds  of  real  and  personal  estate  to  resort  to, — so  the  simple  con- 
tract  creditors  here  are  entitled  to  stand  in  the  place  of  the  vendor  against  the 
deviseetf,  because  the  vendor  has  equally  a  charge  upon  the  double  fund  of 
real  and  personal  estate. 

If  the  charge  of  the  vendor  is  to  be  considered  in  the  same  manner  as  if  it 
were  secured  by  mortgage,  then  a  pecuniary  legatee  would  have  the  same 
benefit  from  the  vendor's  lien ;  it  being  now  the  settled  law  of  the  court,  that, 
if  the  real  estate  devised  be  subject  to  a  mortgage,  and  the  mortgagee  exhaust 
the  personal  assets,  a  pecuniary  legatee  shall  stand  in  the  place  of  the  mort- 
gagee upon  the  devised  estate.  The  present  case,  however,  does  not  call  for 
a  decision  upon  that  point.[l] 

[1]  Ai  to  vendor*!  lien  for  the  parohase  money,  vide  Winttr  ▼.  Lwd  Anton,  1  Sim  &,  Sta.  434, 
445,  n.  I  S.  0.  3  Rasa.  468.  Parrott  y.  Stoeeiland,  3  Mjl  &  K.  655.  Sproule  v.  Prior,  R  Sim. 
183.  Oarton  v.  Orfttn,  1  Jobne.  Ch.  Rep.  308.  Arnold  t.  Patrick,  6  Paigre,  310.  Clark  v. 
Hall,  7  Paige,  382.    Hatch  y.  Morrio,  3  £dw.  Cb.  Rep.  313.    Leman  t.  WkiiUy,  poet,  431. 
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*Ingleby  V.  D0B8ON.  [•342] 

BouiL— 1838;  Mareh  U. 

A  ichool  boose,  boilt  prior  to  the  9  6.  3,  e.  36,  on  wute  of  m  manor  given  by  the  lord  for  that 
porpoee,  and  paid  for  bj  eubacriptions  from  the  lord  of  the  manor  and  other  pariahioneri,  and 
never  anbtequently  need  otherwiae  than  as  a  public  aohool  hooae,  ia  ao  dedicated  to  charitj,  and 
m  mortmain,  that  a  beqoeat  for  the  parpoae  of  repairing  and  enlarging  it,  and  of  providing  a 
aalary  for  a  aohool  maater,  ia  a  valid  legacy. 

The  testator  in  this  case  gave  a  siiiii  of  20001.  in  trust  for  the  purpose  of 
rebuilding  or  enlarging  an  old  school  house  then  existing  in  the  town  of  Stokes- 
ley,  or  of  building  a  new  school  house  in  the  same  parish.  The  surplus  of 
the  2000/.  was  to  be  applied  by  way  of  emolument  for  a  schoolmaster ;  and 
the  will  described  the  number  and  description  of  the  scholars  who  were  to  be 
taught. 

At  the  hearing  of  the  cause  before  Lord  Giffordp  he  referred  it  to  the  mas- 
ter to  inquire  whether  the  old  school  house,  in  the  will  mentioned,  had  been* 
in  any  and  what  manner,  and  by  whom,  appropriated  to  cliaritable  purposes, 
and  whether  the  same  was  in  mortmain  at  the  death  of  the  testator. 

The  master  found  that  the  school  house  had  not  been  appropriated  to  chari* 
table  purposes,  and  was  not  in  mortmain  at  the  death  of  the  testator.  To 
this  report  an  exception  was  taken,  which  now  came  on  to  be  heard. 

It  appeared  upon  the  evidence  before  the  master,  and  the  facts  were  not 
disputed,  that  this  school  house  was  built,  in  1734,  and,  therefore,  two  years 
before  the  statute  9  G.  3,  c.  36,  upon  waste  of  the  manor,  which  was  then 
given  by  the  lord  of  the  manor  for  that  purpose ;  that  the  expense  of  the 
building  was  discharged  by  the  subscriptions  of  the  lord  of  the  manor  and 
the  other  inhabitants  of  the  parish ;  that  the  lord  of  the  manor, 
^during  a  considerable  period,  allowed  a  sum  of  25/.  a  year  for  a  [*d43] 
schoolmaster,  and  that,  some  years  afterwards,  another  person  had 
given  by  his  will  405.  a  year  towards  the  maintenance  of  the  schoolmaster, 
though,  latterly,  that  sum  had  not  been  paid  ;  that  the  building  had  not  been 
applied  to  any  other  purpose  than  as  a  school,  except  that  the  schoolmaster 
bad  at  one  time  occupied  an  upper  appartment  in  it  rent  free,  and  that  some- 
times there  had  neither  been  schoolmaster  nor  scholars ;  and  that  the  scholars, 
when  there  were  any,  made  some  payments  for  their  instruction. 

Very  shortly  before  the  institution  of  this  suit,  the  present  lord  of  the  manor 
had  brought  an  ejectment  to  recover  the  possession  of  the  school  house  from 
a  woman  who  had  been  named  school-mistress  by  the  parishioners,  but  had 
at  the  time  no  scholars ;  and  she,  being  too  poor  to  stand  the  expense  of  liti- 
gation, gave  up  the  possession  to  the  lord  of  the  manor,  who  stated,  in  an 
affidavit  before  the  master,  that  he  had  brought  such  ejectment,  not  with  a 
view  to  claim  the  school  house  as  his  property,  but  in  order  to  facilitate  the 
object  of  the  will  of  the  testator  in  this  cause,  by  putting  his  trustees  in  pos- 
session of  the  premises. 
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Mr.  Bickersteth  and  Mr.  Knight^  for  the  exception. 

Mr.  Preston  and  Mr.  Pemberton^  contra : — That,  for  a  number  of  years, 
the  building  has  not  been  treated  as  private  pioperty,  but  has  been  occa- 
sionally used  as  a  school,  sometimes  of  one  sort,  and  sometimes  of  another, 
is  not  a  sufficient  ground  for  the  court  to  say,  that  the  land  was  appropriated 
to  charity  and  was  in  mortmain  at  the  death  of  the  testator.  No  conveyance  of 
the  school  house  is  produced,  nor  any  instrument  showing  an  appropri- 
[*344]  ation  of  it  to  a  charity  ;  and  *the  presumption  of  any  conveyance  is 
repelled  by  the  master's  report,  and  the  circumstances  stated  in  it. 
There  is  ao  declaration  in  writing  which  could  create  a  trust ;  nor  is  there 
any  certainty  in  the  charitable  trust  which  the  court  is  required  to  raise  by 
mere  conjecture.  To  what  particular  purposes  is  the  school  to  be  devoted  ? 
Who  are  to  enjoy  the  benefit  of  it?  What  are  to  be  the  qualifications  of  the 
master  7  By  whom  is  he  to  be  appointed  ?  The  very  evidence,  on  which 
the  exceptant  relies,  shows,  that  there  is  no  certainty  in  the  supposed  chari- 
iable  trust  \  for  the  building  had  been  used  sometimes  as  a  school  for  boys, 
and  sometimes  as  a  school  for  girls ;  to-day  it  has  been  under  a  master ; 
to-morrow,  under  a  mistress ;  at  one  time  the  master  has  been  nominated  by 
the  minister  of  the  parish,  at  another  time  by  the  vestry.  The  Attorney 
General  v.  Heweri^a) 

The  Master  of  the  Rolls  allowed  the  exception ;  stating  that,  upon  the  ad- 
mitted facts,  the  school  liouse  was  plainly  dedicated  to  the  public  purpose  of 
a  school,  and  was  therefore  a  charitable  establishment,  and  in  mortmain,  at 
the  death  ofthe  testator;  that  no  individual  could  claim  .property  in  it;  and 
ihat,  if  the  lord  of  the  manor  had  asserted  a  hostile  claim  to  it,  it  would  have 
been  the  duty  of  the  attorney  general  to  have  resisted  that  claim. 


[*345]  *Bayley  t;.  Boulcott, 

RoLU.^1898;  March  14. 

A  mother,  entitled  to  a  eoniiderable  property  under  Uie  will  of  a  relation,  In  a  conTeraation  with 
the  executor  of  that  relation,  expreMod  an  intention  to  make  a  settlement  of  part  of  that  pro* 
perty,  which  waa  standing  in  hii  name,  npon  her  daaghter,  and  reqaeated  the  exeeator  to  in- 
atmct  her  aolicitor  to  prepare  anch  a  settlement ;  on  the  prepared  setUement  being  brought  to  her 
for  execution,  she  had  changed  her  mind,  and  refused  to  sign  it :  Hold,  that  her  intention,  ex- 
pressed  in  the  conversation  with  the  executor  of  her  relation,  did  not  amount  to  a  declaration  of 
trust,  although  the  property  was  personal  estate. 

The  plaintiff  in  this  case  bad  derived  a  considerable  property  under  the  will 
of  a  relation,  who,  as  to  a  sum  of  4000/.,  a  part  of  such  properly,  hadgiven 
her  a  life  interest  only,  with  remainder  to  the  plaintiff's  daughter  and  only 
child.  Boulcott,  one  of  the  executors  of  this  relation,  considering  that  it 
would  be  reasonable  that  the  plaintiff  should  make  a  larger  provision  for  her 

(c)9Veni.387. 
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daughter,  to  gaard  against  the  consequences  of  a  second  marriage  by  the 
plaintiff,  did,  without  previously  consulting  the  plaintiff,  transfer  a  sura  of 
10,000/.  stock,  to  which  she  was  entitled  under  the  will,  from  the  name  of 
his  testatrix  unto  the  names  of  himself  and  the  other  executor  of  the  testatrix, 
with  a  view  to  make  this  sum  the  subject  of  a  settlement  upon  the  plaintiff's 
daughter,  after  the  plaintiff's  death.  He  afterwards  acquainted  the  plaintiff 
that  he  had  made  this  transfer,  and  stated  to  her  the  object  with  which 
he  had  made  it ;  and  he  recommended  a  further  settlement  upon  the  daughter 
accordingly.  The  plaintiff  on  that  occasion  assented  to  the  suggestion,  and 
requested  him  to  call  upon  her  solicitors  and  give  them  instructions  to  pre- 
pare a  proper  deed  for  that  purpose.  The  deed  of  settlement  was  accordingly 
prepared  ;  but  when  it  was  brought  to  her  for  execution,  she  stated  that  she 
had  changed  her  mind,  and  refused  to  sign  it ;  and,  the  executors  of  the  tes- 
tatrix, into  whose  names  the  10,000/.  had  been  transferred,  having  declined 
to  transfer  it  to  the  plaintiff  without  the  direction  of  a  court  of  equity,  the 
present  bill  was  filed  by  her,  in  order,  amongst  other  purposes,  to  obtain  a 
transfer  of  this  sum  of  10,000/.  stock. 

•Mr.  Pepys  and  Mr.  Barber^  for  the  plaintiff,  cited  Ellison  v.  [*346] 
EUisony{a)  and  Antrobus  v.  Smith.{b)  The  stock  in  question,  they 
argued,  could  have  ceased  to  be  the  absolute  property  of  the  plaintiff  only  in 
consequence  of  a  trust  having  been  created  for  the  daughter.  It  was  not  pre- 
tended that  there  had  been  a  declaration  of  trust  by  an  instrument  in  writing ; 
and  the  case  of  the  defendant,  therefore,  could  not  be  carried  higher  than 
this, — that  the  transfer  of  the  stock  by  Boulcott,  with  a  view  to  a  settlement 
on  the  daughter,  and  the  assent  of  the  mother,  to  what  he  had  done,  did,  in 
equity,  amount  to  a  settlement.  Now,  if  the  mother,  aftei  she  was  informed  of 
the  transfer  of  the  stock,  had  said,  '*  1  assent  to  the  transfer,  and  I  declare  that 
the  stock  shall  be  bolden  in  trust,  after  my  death,  for  my  daughter,"  or  had  made 
any  equivalent  declaration,  there  might  have  been  some  ground  for  contending 
that  an  equitable  interest  vested  in  the  daughter.  In  fact,  however,  the  plain- 
tiff made  no  parol  declaration  of  trust ;  she  only  expressed  an  intention  of 
executing  a  written  declaration  of  trust;  and  having  retracted  her  pur- 
pose before  it  was  carried  into  execution,  the  stock  remained  her  absolute 
property. 

Mr.  Skirrow,  contra : — That  which  was  done  by  the  mother,  amounted  to 
a  complete  and  irrevocable  settlement  of  the  10,000/.  upon  the  daughter, 
after  the  mother's  death.  To  declare  a  trust  of  personal  property,  writing  is 
not  necessary.  The  transfer  of  the  stock  into  the  names  of  the  executors, 
and  the  unequivocal  expressions  by  the  plaintiff  of  het  intention  that  the  stock  so 
transferred  was  by  way  of  a  further  provision  for  her  daughter,  created 
a  trust  in  *favor  of  the  daughter,  which  the  mother  cannot  destroy.  [*347] 
That  trust  is  not  affected   by  the  circumstance  that  the  deed,  for 

(a)  6Ve0.363.  (6)  13  Vet.  39. 
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which  instructions  were  at  one  time  given,  was  not  prepared ;  for  the  deed 
is   not  necessary  in  order  to  create  the  trust :  Jenkin's  Centurie8,(a)  King  ▼. 
Cotton,(b)  Fordtfce  ▼.  WiUis,{c)  Nabb  ▼.  Nabb.{d) 

The  Master  of  the  Rolls  : — It  is  true,  that,  with  respect  to  personal 
properly,  a  declaration  of  trust  may  be  by  parol,  and  that  a  written  instrument 
is  not  necessary  for  that  puipose.  But  the  conversation,  which  took  place 
between  the  plaintiff  and  the  executor,  when  he  acquainted  her  with  the  fact 
of  the  transfer  of  the  10,000/.,  cannot  be  considered  as  being,  on  her  part,  a 
fixed  and  concluded  declaration  of  trust  in  favor  of  the  daughter. 

There  was,  on  the  part  of  the  plaintiff,  no  more  than  an  expression  of  her 
intention  to  make  a  future  declaration  of  trust  in  favor  of  the  daughter,  by  an 
instrument  which  she  authorized  the  executor  to  have  prepared  by  her  solici- 
tor ;  and,  beyond  the  general  purpose  of  settling  the  10,000/.  upon  the  daughter 
after  her  death,  the  particular  terms  of  that  instrument  were  not  even  the 
subject  of  consideration.  The  inchoate  intention  being  merely  voluntary  on 
the  part  of  the  mother,  the  execution  of  it  cannot  be  compelled  hy  this  court. 

Decree  for  the  plaint  iff.  [  1] 


[•346]  ♦Thomas  v.  Phelps. 

RoLLi.— 1828;  March  18,  19. 

A  gift  to  A.  and  B.,  '*  whom  I  appoint  my  exeentofs  of  all  that  I  poaaew  in'any  way  belonging  to  mo, 

by  them  freely  to  be  poeeened  or  enjoyed,  of  wbatoTer  nature  or  manner  it  may  be,"  will  pasi 

the  fee  simple  of  real  estate. 

This  was  a  bill  filed  for  a  partition  of  land  claimed  by  the  plaintiff,  late 
Elizabeth  Phelps,  but  now  married  to  the  other  plaintiff  Thomas,  under  the 
will  of  her  late  father.  The  father  began  his  will  by  stating,  "  As  touching 
such  worldly  estate,  wherewith  it  has  pleased  God  to  bless  me  in  this  life,  I 
give,  devise,  and  dispose  of  the  same  in  the  following  manner."  He  then 
gave  several  pecuniary  legacies,  after  which  the  will  proceeded  in  these  words  : 
'*  I  also  give  and  bequeath  the  lease  of  the  colliery  of  Landigwynet  to  my  son 
James  Phelps  :  him  and  my  daughter  Elizabeth  Phelps  I  do  make,  constitute, 

(a)*Cent.  III.  Case  9.  (h)^  P.  Wms.  674.  (c)  3  Bro.  C.  C.  577.  id)  10  Mod.  404. 

[1]  A  Bom  of  2000Z.  wan  by  the  direction  of  H.  O.  carried  by  her  bankers  to  an  aceonnt  in  the 
joint  names  of  herself,  as  trostee  for  the  plaintiff^,  and  of  the  plaintiffik  The  bankers  gave  a  pro- 
missory note  for  the  amount  to  H.  O.  promising  to  pay  her  as  "  trostee  for  J.  R.  W.  dec.  [the  plain- 
tiff] or  order  30002.  with  interest  at  2^  per  cent  **  After  the  death  of  li.  O.  her  executor  re- 
ceived the  amount  of  the  note  from  the  bankers.  l*he  Master  of  *the  Rolls  held  that  a  trust  was 
completely  declared  so  as  to  give  the  plaintiffs  a  title  to  the  relief  thoy  claimed  ;  that  the  executor 
had  an  undoubted  right  to  claim  and  receive  the  money  from  the  bankers,  and  acted  very  properly 
in  refusing  to  part  with  the  fund,  without  the  authority  of  the  court.  WhtatUy  v.  Purr^  1  Keen, 
5Sl.  Although  the  report  says  nothing  as  to  the  costs,  the  defendant  would  clearly  be  entitled  to 
them.    As  to  parol  evidence  to  pfore  a  trust,  see  further  Lemon  v.  Whitley,  post,  433. 
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aod  appoint  my  joint  executor  and  executrix  of  thin  my  last  will  and  testament, 
of  all  that  I  possess  in  any  way  belonging  to  me,  by  them  freely  to  be  enjoyed 
or  possessed,  of  whatsoever  nature  or  manner  it  may  be,  only  my  household 
furniiure,  which  I  give  to  my  daughter  who  lives  the  longest  single,  and,  after 
her  decease  or  marriage,  to  be  sold,  aod  equally  divided  between  my  remain* 
ing  children  :  and  if  my  daughter  Elizabeth  Phelps,  one  of  my  executors,  do, 
at  any  time  ever  hereafter,  marry  Robert  Davies,  she  is  to  be  excluded  of  be* 
ing  one  of  my  executors,  and  to  be  cut  off  with  one  shilling." 

The  question  in  the  cause  was,  whether,  under  the  clause  above  stated, 
Elizabeth  Phelps  took  any,  and  what,  interest  in  the  real  estate  of  the  testator 
not  otherwise  disposed  of. 

Mr.  Bickersteth  and  Mr.  Wihon^  for  the  plaintiffs,  contended  that 
the  fee-simple  of  a  moiety  of  the  ^residuary  real  estate  of  the  testator   [^349] 
passed  by  the  will  to  the  daughter  Elizabeth.     They  cited  Hogan 
V.  Jackson,{a)  Monk  v.  Maudsley^{h)  and  the  authorities  referred  to  in  the  ar- 
ment  of  that  case. 

Mr.  Tres^ove  and  Mr.  Martin^  for  the  heir : — The  gift  being  to  Elizabeth 
only  as  executrix,  she  can  take  nothing  but  personal  property.  The  testator 
makes  her  and  James  executrix  and  executor  of  ^*  all  that  I  possess  ;"  a  mode  of 
expression  wholly  inapplicable  to  fieehold  estate ;  and  the  bequest  is  modified 
immediately  afterwards  by  an  exception  of  various  personal  chattels.  Such 
expressions  show,  that  the  testator  had  not  real  estate  in  his  contemplation, 
when  he  framed  this  part  of  his  will* 

Even  if  the  clause  were  sufficient  to  pass  freeholds,  there  are  no  words  of 
limitation  which  could  carry  the  interest  of  Elizabeth  beyond  an  estate  for  life. 
The  testator,  in  making  her  an  executrix  of  all  that  he  possesses,  cannot  by 
these  words  have  given  her  a  greater  interest  in  his  real  estates,  than  if  he  had 
devised  them  to  her ;  and  the  direction  that  what  is  thus  given  her  is  to  be 
freely  enjoyed  and  possessed  by  her,  cannot  enlarge  the  quantum  of  her  in- 
terest. The  most  extended  construction,  which  can  be  put  on  the  will,  is,  that 
it  is  a  devise  of  lands  to  Elizabeth,  to  be  by  her  freely  enjoyed  and  possessed  ; 
and  such  a  devise  would  not  pass  the  fee. 

They  cited  the  following  authorities  :  Clement  v.  Cassey,{c)  Shaw  v. 
Bull,{d)  Piggott  V.  Penric€y{e)  •Doe  v.  Buckner,(g)  Doe  v.  Wfight,{h)    [•SSO] 
Goodright  v.  Barron,{i) 

(0)  Cowp.  399.  (6)  1  Sim.  386.  (c)  N07. 48.  {d)  13  Mod.  593. 

(«)  Pnc  in  Cba.  471.  ig)  6  T.  R.  610.  C&)  8  T.  R.  64. 

(t)  11  East,  33U.  In  Shaw  7.  Bull,  the  testator  devised  part  of  his  freeholds  to  his  wife  and  her 
boirs,  she  paying  his  legacies,  in  case  his  goods  and  chattels  were  not  sufficient  to  answer  thorn ; 
and  be  gave  **  all  the  overplus  of  his  estate"  to  be  at  his  wife's  disposal,  and  made  her  his  cxgcq. 
triz.  The  words,  **  overplus  of  my  estate,"  were  considered  to  mesn  personal  estate  only,  there 
being  nothing  in  the  will  to  fix  on  the  word  **  estate"  the  character  of  comprehending  real  property. 

In  Pigg0tt  V.  Penrice  the  words  were,  "  I  make  my  niece  executrix  of  all  my  goods,  lanJa,  and 
chattel* ;"  and  it  was  held,  that  lands  of  inberitanco  did  not  pass.    6he  was  to  be  executrix  of 

Vol.  IV.  27 
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March  19. — Thb  Master  of  the  Rolls  : — This  is  the  will  of  a  person 
who  had  not  the  advantage  of  professional  assistance,  and  was  plainly  ignorant 
of  the  nature  and  9haracter  of  the  office  of  ezecator,  and  of  the  distinction 
between  real  and  personal  estate,  as  it  regards  that  office.     His  pur- 
[*351]   pose  was,  to  make  a  gift  to  his  son  James  and  his  daughter  *£liza- 
beth  \  and  the  subject  of  his  gift  is,  ^*  all  that  he  possessed,  in  any 
way  belonging  to  him,  by  them  freely  to  be  enjoyed  or  possessed*  of  whatso- 
ever nature  or  manner  it  might  be.*'    These  words  are  equivalent  to  a  gift  of 
all  his  property ;  and  a  gift  of  all  property  will  not  only  pass  real  estate,  but 
will  pass  all  the  interest  of  the  testator  in  that  estate.    The  exception  of  the  ^ 
household  furniture  is  of  little  weight  here  :  as  the  prior  words  clearly  import 
real  as  well  as  personal  estate,  it  matters  little  that  the  exception  to  the  gift 
happens  to  be  of  personal  chattels.[l] 


[*J^52]  •Smith  v.  Anderson. 

RoLL8.--1828 ;  March  21. 

Where  a  testator  gires  annuities,  and  directs  them  to  be  paid  withoat  any  deduction  whatfloever, 
and  whore,  from  the  nstuie  of  the  property  out  of  which  the  annuities  are  to  be  paid,  there  oould 
be  no  deduction,  except  in  respect  of  the  legacy  doty, — there  the  annuities  shall  be  paid  clear  of 
legacy  duty. 

The  testator  by  his  will  gave,  first,  some  legacies,  and  then  certain  annui- 
ties ;  and  he  directed  that  ^all  the  said  annuities  should  be  charged  upon  and 
issuing  out  of  all  and  singular  his  leasehold  estates,  and  be  paid  to  the  respec- 
tive annuitants  without  any  deduction  or  abatement  out  of  the  same,  on  any 

such  lands  as  would  belong  to  her  in  the  character  of  executrix :  and  in  that  case  the  word  **  lands" 
the  rather  received  this  construction,  because  it  stood  between  the  words  **  goods"  and  **  chattels.** 
In  Doe  ▼.  Buckner,  the  testator  gave  all  the  rest  and  residue  of  bis  estate  and  efiects,  of  what 
nature  or  kind  soerer,  to  Buckner  and  Robinson,  their  executors  and  administrators,  in  trust  that 
they  would  "  from  time  to  time  add  the  interest  thereof  to  the  principal,  so  as  to  accumulate  the 
same;**  and  it  was  held,  that  freehold  lands  did  not  pass;  first,  because  the  words  "estate  and 
effects'*  were  limited  by  the  words  "  executors  and  administrators  ;**  and,  secondly,  because  the 
trust  to  add  the  principal  to  the  interest,  so  as  to  accumulate,  could  hsTC  no  application  to  freehold 
estates,  and  was  inconsistent  with  the  nature  of  land. 

[1]  The  word  "  property**  is  equivalent  to  *'  estate*'  in  its  operation  to  pass  the  uiterest  in  land 
as  well  as  the  land  itself,  and  land  will  pass  in  a  will  by  either  of  those  words.  Fbtter  y.  Craig^ 
2  Oev.  Sl  Batt  (N.  Car.)  Rep.  211.  A  devise  to  certain  persons  of  all  the  residue  of  the  testa. 
tor*s  **  property  to  be  divided  between  them,**  was  held  to  pass  both  real  and  personal  estate,  snd 
to  give  a  fee  simple  in  the  former.  Fra^er  v.  Hamilton,  2  Desau.  578.  The  words  of  a  will 
were,  "  mj  property,  after  my  debts  are  paid,  I  leave  to  my  beloved  wife  A.,  and  wish  her  to  edu* 
cate  my  two  daughters,  J.  and  G.,  with  care,  and  to  treat  them  with  kindness  and  afieetion.** 
There  being  nothing  in  the  will  to  explain  or  control  these  words,  it  was  held  that  the  wife  took  an 
estate  in  fee.  Jackoon  v.  Houoel,  17  Johns.  Rep.  281.  By  the  Rev.  SUt.  of  N.  Y.  (vol.  1,  p.  789, 
$  1,  2d  ed.)  a  fee  will  pass  without  words  of  inheritance,  unless  a  contrary  interest  is  expressed,  or 
necessarily  to  be  implied. 
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account  or  pretCDce  whaUoever.''  By  the  residuary  clause  he  directed  that  the 
residue  of  bis  pcrsooal  estate,  other  than  his  leaseholds,  should  be  converted  into 
money  ;  that,  in  the  first  place,  his  debts  and  funeral  and  testamentary  ezpen- 
fies  should  be  paid  out  of  the  proceeds  thereof,  and  that  the  surplus  should  be 
invested  in  tlie  funds  or  upon  real  security  ;  and  that  his  trustees  should  stand 
possessed  of  the  stock  or  money,  and  of  all  his  leasehold  estates,  upon  trust 
out  of  the  dividends,  interest,  rents,  and  income  thereof,  to  pay  the  ground 
rents  and  other  payments  to  which  the  leasehold  estates  were  or  might  be  sub- 
ject or  liable,  including  the  expense  of  insuring  the  premises  from  fire,  and  of 
keeping  them  in  good  repair  and  condition  ;  and  also  to  pay  the  several  annui- 
ties thereinbefore  given  and  charged  upon  the  said  leasehold  estat'^s ;  and  to 
apply  the  surplus  upon  other  trusts  therein  mentioned. 

The  testator  made  several  codicils  to  his  will,  in  which  he  altered  the  amount 
and  number  of  the  annuities,  but  always  referred  to  them,  with  trifling  varia- 
tions of  expression,  as  annuities  to  be  paid  without  any  deduction. 

*Tiie  bill  was  filed  by  the  annuitants  claiming  their  annuities,  with-  [*353^ 
out  any  deduction  in  respect  of  the  legacy  duty. 

Mr.  Lovat,  for  the  plaintiffs,  cited  Barksdale  v.  Gilliat,{a) 

Mr.  Lee^  contra : — In  Hales  v.  Freeman,{b)  a  legatee,  to  whom  an  annuity 
was  given  "  clear  of  all  deductions,"  was  compelled  to  refund  the  amount  of 
the  duty  to  the  trustee ;  and  **  clear  of  all  deductions  "  are  expressions  equiva- 
lent, in  effect,  to  "  without  any  deduction  or  abateoient.'*  Here  the  direction 
that  the  annuities  should  be  paid  without  deduction  or  abatement,  may  be  sat- 
isfied by  a  reference  to  the  deduction  or  abatement  to  which  they  might  be  ex- 
posed, in  consequence  of  the  rents  and  other  payments  to  which  the  leaseholds 
were  liable.  It  is  observable,  that  the  testator  in  the  residuary  clause  has 
specified  various  particular  payments  which  are  to  be  made  out  of  his  general 
residuary  personal  estate  and  leaseholds :  if  he  had  intended  thatthe  fund 
should  be  burdened  with  the  legacy  duty,  in  addition  to  the  annuities,  is  it  not 
likely  that  the  legacy  duty  would  have  been  mentioned,  as  well  as  other  less 
important  charges  which  he  has  enumerated  ? 

The  Master  of  the  Rolls: — In  the  case  of  Haleg  v.  Freeman  there  were 
words,  which,  although  less  strong  than  the  words  used  in  the  present  case, 
might  have  raised  a  similar  question.  But,  upon  reading  the  report,  it  appears 
that  these  words  were  not  noticed  by  either  the  bar  or  the  bench,  and 
*that  the  argument  and  decision  in  that  case  proceeded  upon  a  totally  [*d54] 
distinct  ground. 

I  admit  that  it  is  to  be  stated  as  the  fair  result  of  Lord  Eidon^s  judgment  in 
Barksdale  v.  Gilliaty  that  he  considered  that  a  direction  to  pay  annuities  with- 
out deduction  would  not  extend  to  exempt  the  annuitants  from  the  legacy  dniy, 
if,  from  the  nature  of  the  property  out  of  which  the  annuities  were  payable, 
there  was  any  other  deduction  to  which  the  annuities  might  be  subject.    It  is 

(•)  1  Swamt.  5<3.  (6)  1  Bio4.  &  Bias.  391. 
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said  that,  in  this  case,  there  were  such  other  deductions,  because  the  leasehold 
estates  were  subject  to  ground  rents  and  repairs  and  other  expenses  ;  and  that 
it  might  be  the  intention  of  the  testator,  therefore,  to  declare,  that  the  annui- 
tants should  not  bear  any  proportion  of  these  charges.  In  the  first  place,  it  is 
to  be  obserred,  that  the  leasehold  estates  were  the  secondary,  and  not  the  pri- 
mary fund  out  of  which  the  annuities  were  payable ;  the  income  of  the  residu- 
ary personal  estate,  other  than  the  leaseholds,  being  the  primary  fund.  But 
what  is  of  much  more  importance  here  is,  that  the  testator  has  directed  that  all 
charges,  to  which  the  leasehold  estates  were  or  might  be  liable,  including  the 
expense  of  insurance,  should  in  the  first  place  be  paid  out  of  the  income  of  his 
residuary  estate,  and  before  the  annuities  were  to  be  paid.  He  could  not, 
tlierefore,  have  in  his  contemplation  any  deductions  which  might  arise  in  res- 
pect of  charges  on  the  leasehold  estates. 

Let  it  therefore  be  declared,  that  the  annuitants  are  to  be  paid  by  the 
trustees  and  executors,  without  any  deduction  in  respect  of  the  legacy 
du!y.[l]. 


[*355]  *Barfibld  v.  Kbi.lt. 

KoLLi.-*1898 ;  March  91 . 

Where  the  anewer  of  a  defendant  inaiets  that  a  eorenant  waa  inaerted,  without  hia  knowledj^  or 

conaentf  in  a  deed  execnted  bj  him,  and  that  the  deed  waa  not  read  over  to  him.  mnd  that  the 

covenant  ia  a  fraud  upon  him,  aoch  deed  cannot  be  proved  viva  voce  againat  him  aa  an  exhibit ; 

bat  it  maj  be  ao  proved  aa  againat  another  defendant,  whoae  anawer  doea  not   impeach  the 

Talidity  of  the  covenant. 
At  the  hearinff  of  the  eanae,  a  bill  wiU  be  diamnaed,  if  then  be  no  evidenoe  againat  a  defendant, 

although,  upon  a  motion  for  an  injuootioq,  a  case  waa  made  againat  him,  on  which  an  export^ 

injunctbn  waa  aoatained. 
A  pbiintiff  muat  eaUUish  at  the  hearing,  that  he  had  a  title  to  relief  at  the  time  of  filing  hia  biU  ; 

or,  if  he  reliea  on  naatter  anbaeqaent,  he  moat  61e  a  aapplemental  bill. 

The  plaintiff  Barfield,  who  was  a  bookseller,  entered,  in  the  year  1811,  into 
a  contract  with  Peter  Nicholson,  one  of  the  defendants,  to  publish  a  work 
called  The  Architectural  Dictionary,  of  which  Nicholson  was  the  author,  for 
their  joint  and  equal  benefit.  The  plaintiff  accordingly  published  the  work, 
and,  in  the  year  1821,  he  purchased  from  the  defendant  Nicholson  his  moiety 
of  the  concern.  In  the  deed  of  assignment  by  Nicholson  there  was  contained 
a  covenant  on  his  part,  that  he  would  not  write  or  publish,  or  cause  or  procure 
lo  be  written  or  published,  any  abridgement  of  that  work  or  of  any  part  thereof, 
or  any  other  kind  of  publication  which  might  prove  prejudicial  or  detrimental 
to  the  sale  of  the  Architectural  Dictionary ;  and  that  he  would  not  in  any 
manner,  directly  or  indirectly,  impede  its  circulation  or  publication. 

In  July,  1828,  the  first  number  of  a  work  called  The  Practical  Builder  was 

(1]  Vide  Loueh  ▼.  Peters,  Mjl.  &,  K.  489. 
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published  by  the  defendant  Kelly,  as  the  work  of  the  other  defendant  Peter 
Nicholson ;  and,  in  the  beginning  of  the  year  1824,  the  present  bill  was  filed, 
insisting  that  the  Practical  Builder  was  a  piracy  of  the  Architectural  Diction- 
ary,  and  praying  that  the  defendants  might  be  restrained  from  the  further  pub« 
lication  of  the  Practical  Builder. 

Immediately  after  the  filing  of  the  bill,  the  plaintiflf  moved  for  and 
obtained  ex  parte  an  injunction  against  *both  the  defendants.  The  [*d56] 
defendants,  having  put  in  their  answers,  moved  before  the  Vice-Chan- 
cellor to  dissolve  the  injunction  which  had  been  so  obtained.  Upon  that  mo- 
tion, the  Vice- Chancellor,  after  expressing  an  opinion  that  the  Practical  Builder 
was  not  a  piracy  of  the  Architectural  Dictionary,  continued  the  injunction 
against  the  defendant  Nicholson  upon  the  ground  of  his  covenant ;  and,  the 
plaintiff  declaring  himself  to  be  ready  to  try  the  question  of  piracy  with  the 
defendant  Kelly  at  law,  the  Vice-ChanccUor  dissolved  the  injunction  against 
the  defendant  Kelly,  he  undertaking  to  keep  an  account  of  the  profits  of  the 
work,  until  after  the  trial  of  the  action.(<i) 

The  plaintiff  afterwards  appealed  from  this  order  to  the  Lord  Chancellor, 
who  concuiring  in  opinion  with  the  Vice-Chancellor  as  to  the  (fpestion  of 
piracy,  the  plaintiff  then  urged  that  the  defendant  Kelly,  having  by  the  filing 
of  the  bill  full  notice  of  the  covenant  entered  into  by  Nicholson,  was  from  that 
time  so  far  affected  by  the  covenant,  that  he  could  not  be  permitted  to  aid 
Nicholson  in  the  breach  of  it,  either  by  using  his  nkme  as  the  author  of  the 
Practical  Builder,  or  by  employing  him  in  the  composition  of  the  work  ;  and 
the  Lord  Chancellor,  acting  upon  that  principle,  granted  an  injunction  a^inst 
the  defendant  Kelly  accordingly«(6) 

Nicholson  in  his  answer  insisted  that  the  covenant  in  question  had  been 
introduced  into  the  deed  without  his  knowledge  of  consent ;  that  the  deed  had 
not  been  read  over  to  him  ;  and  that  the  covenant  was  a  fraud  upon  him.  He 
likewise  filed  a  bill  to  impeach  the  deed  on  that  ground. 

*Kelly  did  not  insist  in  his  answer,  that  the  assignment  by  Nichol  [*357] 
son  was  fraudulent. 

The  cause  now  came  on  for  hearing.  The  plaintiff  had  not  entered  into 
evidence  :  but  he  had  obtained  an  order  to  prove  exhibits  viva  voce ;  and  at 
the  hearing  he  produced  the  deed  of  assignment  containing  Nicholsdn's 
covenant,  and  proposed  to  prove  it  viva  voce  as  an  exhibit. 

For  the  defendants,  Mr.  Home  and  Mr.  Wakefield  objected,  that  this  deed 
oottld  not  be  proved  as  an  exhibit  viva  voce,  Nicholson  had,  in  his  answer, 
insisted  that  the  covenant  had  been  introduced  into  the  deed  without  bis 
knowledge  or  consent ;  that  the  deed  had  not  been  read  over  to  him  ;  and 
that  the  covenant  was  a  fraud  upon  him.    It  was  therefore  material  that  the 

(«)  The  CMe,  in  thui  stage,  is  foporte<f  in  3  Sim.  k,  Stu.  I,  onder  the  name  of  BarfiM  v.  Nu 
ekalUon, 
(i)  9  3im.  &  Sta.  9,  10.    [n.  1.] 
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jefendant  should  have  the  opportunity  of  cross-examining  the  witness  to  the 
ezecutioD  of  the  deed. 

Mr.  Rose^  Mr.  Bickersteth^  and  Mr.  RooUf  contra. 

Thb  Mastsr  or  the  Rolls  was  of  opinion,  for  the  reasons  urged,  that 
the  deed  could  not  be  proved  t;ii;a  voce  as  an  exhibit  against  the  defendant 
Nicholson,  but  that  it  might  be  proved  viva  voce  against  the  defendant  Kelly 
who  had  not  in  his  answer  impeached  its  validity. 


The  proof  of  this  deed  viva  voce  against  the  defendant  Kelly  was  the  only 
evidence  in  the  cause. 

Mr.  Home  and  Mr.  Wakefield  submitted  that  the  bill  must  be  dismissed. 
The  whole  of  the  plain  tiff's  case  depended  upon  Nicholson's  deed;  and,  as 
against  Nicholson  that  deed  was  not  proved.  As  against  Kelly, 
[*358]  the  *deed,  though  in  evidence,  could  have  no  effect,  except  as 
raising  an  equity  from  the  time  when  he  had  notice  of  it  by  the  filing 
of  the  bill.  At  the  filing  of  the  bill,  therefore,  the  plaintiff  had  no  ground  of 
complaint  agitinst  Kelly ;  and  there  was  no  evidence  that  Kelly  had  subse- 
quently dqpie  him  any  injury,  or  had  infringed  any  of  the  rights  which  he 
claimed  under  the  deed. 

For  the  plaintiff  it  was  insisted,  that  the  court  had,  upon  its  own  records, 
and  in  the  injunction  which  it  had  granted,  and  which,  after  long  discussion 
had  been  sustained  to  some  extent,  ample  evidence  that  the  plaintiff  had  not 
filed  his  bill  improperly.  The  deed,  upon  which  the  injunction  proceeded, 
was  before  the  court ;  and  the  plaintiff  had  a  right  to  ask  a  declaration,  that 
Kelly  ought  not  to  use  the  name  of  Nicholson,  or  to  employ  him  in  contraven- 
tion of  the  covenant,  and  the  continuance  of  the  injunction  which  the  Lord 
Cancellor  had  granted . 

The  Master  of  the  Rolls,  after  referring  to  the  former  proceedings  in 
the  cause  upon  the  several  applications  with  respect  to  the  injunction,  con- 
tinued  to  t)|e  following  effect : — The  result  of  this  cause  is  extremely  singular  ; 
but  the  plaintiff  must  abide  by  the  consequence  of  his  own  default.  As  against 
tlie  defendant  Nichcdson,  there  is  no  evidence  whatsoever,  nor  has  a  word 
been  read  from  his  answer,  and  as  against  him,  therefore  no  case  being  now 
made,  the  bill  must  be  dismissed  with  coats. 

As  against  the  defendant  Kelly,  the  deed  containing  Nicholson's  covenant 
IS  in  evidence ;  and  upon  the  principle  of  the  Lord  Chancellor's  injunction 
against  Kelly,  the  plaintiff  would  now  be  entitled  to  continue  that 
(*d50]  injunction,  and  Kelly  would  be  accountable  for  all  profits  *which  he 
has  made  by  the  Practical  Builder  since  the  filing  of  the  bill, 
provided  there  were  allegation  and  proof  on  the  part  of  the  plaintiff,  that 
since  the  filing  of  the  bill,  the  defendant  Kelly  had  published  the  Practical 
Builder. 

The  original  bill  could  contain  no  such  allegation,  because  it  is  matter  sub- 
sequent ;  and  there  is  no  supplemental  bill  filed,  asserting  the  fact ;  the  an- 
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swer  of  the  defendant  Kelly  expressly  denies  the  fact ;  and  no  reference  can 
now  be  made  to  the^affidavits  filed  upon  the  application  for  the  injunction. 
The  general  principle  is,  that  the  plaintiflf  must  establish  a  title  to  relief  at 
the  lime  of  the  filing  of  the  bill ;  for  if  he  then  had  no  title  to  relief,  his  bill 
waa  improperly  filed.[1]  As  against  Kelly,  be  oould  hare  no  title  to  relief  at 
the  time  of  filing  his  bill ;  for  it  was  only  by  the  plaintiflTs  bill  that  Kelly 
had  that  notice  of  Nicholson's  covenant,  which  made  him  responsible  to  the 
plaintiff.  This  general  principle  was  formerly  acted  upon  so  strictly  in  the 
court  of  exchequer,  that,  upon  a  bill  for  tithes,  the  account  was  confined  to 
the  time  of  filing  the  bill ;  and  a  new  suit  was  necessary  in  respect^  of  tithes 
subsequently  accrued.  But  general  convenience  has  since  relaxed  the  rule 
in  matters  of  account  in  all  courts  of  equity. 

Upon  the  whole,  therefore,  there  is  no  case  now  before  me  upon  which  I 
can  continue  the  injunction,  or  direct  an  account  against  Kelly  ;  and  the  bill, 
as  against  him  also,  must  be  dismissed  with  costs. 


^Kbndall  t;.  Kendall.  [*360] 

SoLLs^l898 ;  Maroh  19,  S4. 

Wbetber  stoek  will  or  will  not  pftM  undor  the  word  "  jnoneyt,**  or  onder  the  word  "  goods,**  or 

ander  Uia  word  "  chatteli,''  dependi  npoo  tbe  whole  context  of  the  will. 
The  word  **  goods,"  and  equally  the  word  **  chattels,**  need  simply  and  without  qualification,  will 

IMsa  the  whole  personal  estate,  including  stock. 
A  bequest  of  **  all  moneys,  goods,  chattels,  clothing,  &o^  the  testator's  property,  which  may  re* 

laain  after  paying  his  funeral  ohargea  and  debts,**  will  pass  the  testatoi's  interest  in  stock  and 

money. 

William  Kbndall  by  his  will,  dated  the  6th  of  April,  1816,  devised  cer 
tain  real  estates  to  three  trustees,  to  the  use  of  his  son  William  for  life, 
with  remainders  over  for  the  benefit  of  William's  children ;  remainder  to  his 
ton  Richard  for  life,  with  remainders  over  for  the  benefit  of  Richard's  chil- 
dren ;  and  he  empowered  his  sons  William  and  Richard  respectively,  when 
entitled  in  possession  to  the  rents  of  the  lands,  to  appoint,  by  deed  or  will,  as 
a  jointure  to  any  woman  with  whom  they  might  intermarry,  an  annuity  not 
exceeding  150/.  a  year  to  be  issuing  out  of  the  devised  premises. 

After  various  other  devises  and  bequests,  he  proceeded  to  bequeath  unto 
his  three  executors,  William  Kendall,  John  Wright,  and  Samuel  Pickering, 
1000/.  long  annuities,  500/.  navy  5/.  per  cent,  bank  annuities,  and  950/.  4/. 
per  cent,  bank  annuities,  standing  in  his  name,  and  such  further  sum  in  the 
5/.  per  cent,  bank  annuities  as  might  happen  to  be  in  his  name  at  the  time 

f  1]  A  plaintiff  may  by  amended  bill  introdace  new  matter  which  occurred  prior  to  fi]in|r  the 
original  bill,  in  order  to  fortify  his  ca«e,  bnt  he  eannot  introduce  new  matter  which  oocarrSd  snb- 
seqnently  to  the  ftlini^  df  the  original  bill*  without  a  snpptemenUl  bill.  Wray  v.  HuiekUmn,  3 
Myl  dt  K.  335.    Jackmm  v.  Edwards,  7  Paige,  403.    9  Sim.  dt  Sto.  116  n.  1. 
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of  hifl  death,  upon  trust,  **  to  pay  to  or  otherwise  permit  my  said  wife,  and 
her  assigns,  during  the  minority  of  my  son  Richard  Kendall,  to  receive  and 
take  the  interest  and  dividends  and  produce  of  the  said  last  mentioned  trust 
funds,  for  her  and  their  use  and  benefit ;  and  upon  further  trust,  when  and  so 
soon  as  my  said  son  Richard  shall  attain  his  age  of  twentyone  years,  then, 
as  to  the  last  mentioned  funds,  upon  trust,  that  the  said  trustees  or  trus- 
[*361]  tee  for  the  time  being  do  and  shall  either  apply  the  same  for  the  ^benefit 
of  my  said  son  Richard,  upon  the  like  trusts  as  are  hereinafter  de- 
clared concerning  the  moneys  to  arise  by  sale  of  my  Lincolnshire  estate,  or  do 
and  shall  settle  the  same  upon  or  for  the  benefit  of  the  said  Richard  Kendall 
and  his  issue,  in  such  manner  as  they  the  said  trustees  or  trustee  for  the 
time  being  shall  in  their  or  his  discretion  think  fit."  In  the  event  of  Rich- 
ard's dying  under  twenty-one,  this  property  was  given  to  the  testator's  wife 
during  her  life,  and,  after  her  decease,  was  to  fall  into  the  residue. 

In  a  subsequent  part  of  the  will,  the  testator  devised  his  Lincolnshire  estate 
unto  William  Kendall,  John  Wright,  and  Samuel  Pickering,  upon  trust  to  sell 
it :  *'  and  I  declare,"  continued  the  testator,  '*  that  the  said  trustees  or  trustee 
for  the  time  being  shall  invest  the  moneys  to  arise  by  such  sale  in  the  public 
stocks,  or  at  interest  on  real  securities,  and  shall,  during  the  minority  of  my 
said  son,  pay  and  apply  the  interest,  dividends,  and  annual  produce  thereof,  to 
or  for  his  benefit,  in  such  manner  as  to  the  said  trustees  or  trustee  for  the 
time  being  shall  seem  meet,  and,  when  and  so  seon  as  my  said  son  Richard 
shall  attain  the  age  of  twenty-one  years,  do  and  shall  pay  and  apply  the  whole 
of  the  said  trust  funds  and  securities  in  such  manner  for  the  benefit  or  the 
establishing  and  settling  in  life  of  my  said  son  Richard,  as  the  said  trustees  or 
trustee  for  the  time  being  shall  in  their  or  bis  discretion  think  fit."  If  Riehatd 
died  under  twenty-one,  these  trust  funds  were  given  to  the  other  chrldren  of  the 
testator  who  should  be  then  living. 

The  testator  William  left  his  two  sons,  William  and  Richard,  him  surviv- 
ing.   Richard  attained  twenty-one,  and  married.    His  will,  dated  the  12th  of 

April,  1826,  was  in  the  following  words  : — 
[*362]  **'  First,  at  my  death  I  give  and  bequeath  to  Susannah  Jane  Kendall, 
my  beloved  wife,  the  sum  of  150{.  per  annum  during  her  natural  life, 
as  I  am  empowered  to  do  by  the  will  of  my  late  beloved  father  William  Ken* 
dall,  bearing  date  the  6th  day  of  April,  1816,  to  be  paid  by  the  executors  of 
the  said  William  Kendall  deceased.  Second,  I  also  bequeath  to  my  said  wife 
all  moneys,  goods,  chattels,  clothing,  &c.,  my  property,  which  may  remain 
after  paying  the  charges  incident  to  my  funeral  and  such  debts  as  I  may  owe 
at  my  death.  Third,  it  is  my  wish  to  make  and  ordain  my  dear  brother  Wil- 
liam Kendall  the  sole  executor  of  this  my  last  will." 

Richard  died  shortly  afterwards  without  issue,  and  leaving  his  widow  and 
his  brother  William  him  surviving.  The  trustees  had  not  exercised  the  dis- 
cretion given  them,  or  made  a  settlement  of  any  part  of  the  trust  funds  on 
Richard  and  his  issue. 
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The  bill  was  filed  by  Willitm  Kendalli  for  the  purpose  of  carrying  into  effect 
the  tnisu  of  the  will  of  the  testator  William  Kendall,  and  of  having  the  rights 
of  parties,  claiming  under  the  will  of  Richard,  declared. 

William,  the  executor  of  Richard,  claimed,  as  such  executor,  the  stocks  in 
which  Richard  took  an  interest  under  his  father's  will. 

The  widow  of  Richard,  on  the  other  hand,  insisted,  that  the  whole  of  the 
personal  estate  of  Richard,  including  those  stocks,  was  expressly  bequeathed 
to  her ;  or  at  least,  that,  if  she  did  not  take  the  whole,  she  was  entitled  to  an 
annuity  of  150/.  a  year  issuing  out  of  those  stocks* 

*Mr.  Pepy$  and  Mr.  Randall^  for  the  plaintiff : — Upon  the  true  con-  [^363] 
structiott  of  the  will  of  William  Kendall,  Richard,  at  the  time  of  his 
death,  was  entitled  absolutely  to  the  stocks,  which  had  been  specifically  be- 
queathed to  him,  or  which  had  been  purchased  with  the  price  of  the  Lincoln- 
shire estate,  subject  only  to  a  discretion  in  the  trustees,  which  could  not  take 
away  bis  interest,  though  it  might  modify  his  manner  of  enjoying  it,  and  which 
most  ha?e  ceased  at  his  death.  But  his  father's  will  did  not  give  him  any 
power  over  any  part  of  the  personal  estate  or  of  the  produce  of  the  Lincoln* 
shire  property.  The  gift,  therefore,  of  the  annuity  of  150/.  a  year  must  be 
inoperative ;  it  is  a  supposed  exercise  of  a  power  which  he  did  not  possess ; 
it  is  a  charge  not  upon  his  own  assets,  and  to  be  paid  by  his  executor,  but  upon 
bis  father's  estate,  and  to  be  paid  by  his  father's  executors.  The  fact  is,  that 
Richard,  recollecting  that  he  had  a  power  under  his  father's  will  of  appointing, 
in  a  given  event,  a  jointure  of  150/.  to  his  wife,  meant  to  exercise  that  power; 
either  misapprehending  or  not  recollecting  the  qualification  with  which  it  was 
given,  and,  therefore,  not  being  aware,  that,  in  the  actual  circumstances  of  the 
£amily,  he  was  not  in  a  situation  to  exercise  it. 

The  bequest,  which  follows,  is  not  a  disposition  of  all  his  personal  estate, 
but  is  a  specific  gift  of  certain  species  of  property,  in  none  of  which  is  stock 
included.  '' Money"  will  not  pass  stock;  neither  will  " clotliing ;"  ''goods 
and  chattels,"  in  their  proper  sense,  refer  only  to  moveables,  and  do  not  include 
stock.  But  even  if  they  were  sufficient,  when  standing  alone,  to  pass  stock, 
they  cannot  have  that  effect  here.  For  it  is  clear  that  they  are  not 
intended  to  denote  personal  estate  'generally ;  since  they  are  both  [^364] 
preceded  and  followed  by  words  descriptive  of  particular  species  of 
personalty,  and,  therefore,  are  |o  be  taken  in  such  a  limited  sense  as  will  not 
comprehend  the  articles  described  by  those  precedent  and  subsequent  words. 
*'  Goods,  chattels,  and  clothes,"  will  not  pass  stock  :(a)  much  less  will  "  goods, 
chattels,  clothing,  &c. ;"  for  the  ''  &c."  is  an  additional  proof  that  the  testator 
did  not  conceive  that  he  had  used  any  words  which  would  include  all  his  per- 
sonal estate ;  and  it  is  added  in  order  to  pass  things  ejusdem  generis  with  the 
particular  species  of  things  before  enumerated.  Ommanney  v.  Butcher,{b) 
Gotham  v«  Sta/oR,(c)  CrichUm  v»  SyfM$.{d) 

(«)  1  Ton.  &  Rom.  973.       (i)  I  TVmi.  k.  Rsm.  KO.       (e)  15  Vei.  319.       (d)  S  Atk.  CI. 
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Mr.  Home  and  Mr.  Wakefield^  for  the  widow  of  Richard  Kendall : — ^The 
words  *'  goods  and  chattels"  are  sufficient  to  pass  the  testator's  interest  in  the 
stocks  in  question  and  all  the  rest  of  his  personal  estate,  unless  there  be  found, 
in  the  context  of  the  will,  something  to  show  that  such  was  not  the  intention 
of  the  testator.     The  addition  of  words,  applicable  to  particular  species  of 
property,  indicates  only  an  anxiety  on  the  part  of  the  testator  that  these  par- 
ticular things  should  pass,  and  his  ignorance  that  the  more  general  wotds 
would  have  included  them,  without  such  an  addition.     In  this  will  there  is 
nothing  to  control  the  operation  of  the  general  words.     On  the  contrary,  the 
circumstance  that  the  bequest  to  the  wife  is  made  subject  to  the  payment  of 
the  testator's  debts  and  funeral  expenses,  is  a  strong  indication  of  his  purpose 
to  give  her  all  his  personal  estate  ;  for  it  would  be  absurd  to  impute  to  him  an 
intention  to  throw  on  his  ready  money,  his  furniture  and  movables, 
[*365]    his  clothing  *and  other  articles  of  the  same  kind,  the  payment  of  his 
debts  and  legacies,  (a  charge  which  would,  in  fact,  consume  more  than 
the  value  of  that  part  of  his  property,  and  leav»  nothing  for  his  widow,  the 
object  of  his  bounty,)  and  to  give  the  great  mass  of  his  property,  exempt  from 
that  charge,  or  liable  to  it  only  after  the  particular  fund,  specified  to  have  been 
given  to  the  wife,  had  been  exhausted,  to  his  executor  in  the  character  of  exe* 
culor. 

If  the  widow  does  not  take  the  whole  of  Richard's  personalty,  she  is  a  I 
least  entitled  to  an  annuity  of  150Z.  a  year  out  of  the  dividends  of  the  stocks 
to  which,  at  the  time  of  his  death,  he  was  entitled  under  his  father^s  will. 
He  unquestionably  had  power  to  dispose  of  those  stocks  ;  and  he,  therefore, 
had  power  to  direct  an  annuity  to  be  paid  out  of  them.  He  orders  it  to  be 
paid  by  his  father's  executors,  because  the  funds  were  in  their  name. 

Mr.  MoorCy  for  the  widow  of  the  testator  William  Kendall  submitted, 
whether  Richard,  at  the  time  of  his  death,  was  entitled  abaolutely  to  the 
sums  of  stock  mentioned  in  his  father^s  will ;  and  cited  Robinson  v.  Clea- 
tor. {a) 

Mr.  Lynch^  Mr.  Stinton^  and  Mr.  Campbell^  for  other  parties. 


March  24. — ^Thb  Master  of  the  Rolls  : — The  first  question  made  is, 
whether  Richard,  under  the '  will  of  his  father,  took  any  interest  of  which 
he  had  power  to  dispose  by  will ;  and  the  remaining  question 
[*366]  *i8,  who  are,  under  the  will  of  Richard,  now  entitled  to  such  in- 
terest as  Richard  had  power  to  dispose  of? 

The  testator  William,  by  his  will,  gave  to  trustees  therein  named  certain 
sums  of  stock,  upon  trust  to  pay  the  dividends  to  his  wife,  until  his  son  Rich- 
ard should  attain  twenty-one,  and  then,  as  to  the  said  fuuds»  to  apply  the 
same  for  the  benefit  of  his  son  Richard,  upon  the  like  trusts  as  were  therein 
after  declared  concerning  the  moneys  to  arise  by  the  sale  of  his  Lincoln- 

(«)  15  Vol.  596. 
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shire  estate,  or  otherwise  to  settle  the  same  upon  or  for  the  benefit  of  Rich- 
ard and  his  issue  in  such  manner  as  they  in  their  discretion  should  think  fit. 
The  trustees  did  not  exercise  the  discretion  thus  vested  in  them  to  make  a 
settlement  of  these  ifunds  for  the  benefit  of  Richard  and  his  issue ;  and  it 
becomes  necessary,  therefore,  to  refer  to  the  trusts,  which  were  declared  in 
the  subsequent  part  of  the  will  of  William  with  respect  to  the  moneys  which 
were  to  arise  from  the  sale  of  the  Lincolnshire  estate,  because,  by  those 
trusts,  the  right  to  these  funds  is  now  to  be  ascertained. 

In  the  subsequent  part  of  his  will,  the  testator  William  devised  to  the  same 
trustees  his  estate  in  Lincolnshire,  upon  trust  to  sell  the  same,  and  to  invest 
the  moneys  in  the  public  stocks  or  funds  or  upon  real  securities,  and  to  ap- 
ply the  dividends  or  interest  for  the  benefit  of  Richard  during  his  minority  in 
such  manner  as  they  should  think  fit ;  and  when  Richard  should  attain  twen- 
ty-one, then  to  apply  the  whole  of  the  said  funds  and  securities  in  such  man« 
ner  for  the  benefit  of  Richard,  or  for  the  establishing  and  settling  of  him  in 
life,  as  they  should,  in  their  discretion  also,  think  fit :  and  if  Richard  should 
die  under  twenty-one,  then  the  same  funds  and  securities  were  to  be  held  in 
trust  for  all  the  other  children  of  the  testator  William  in  equal  shares. 
Consequently,  when  ^Richard  attained  twenty-one,  the  trustees  held  [*3()7] 
the  funds  or  securities,  in  which  the  price  of  the  Lincolnshire  estate 
had  been  invested,  for  the  sole  benefit  of  Richard,  and  had  no  authority  to  ap- 
ply them  for  any  other  purpose.  They  were,  therefore,  the  absolute  property 
of  Richard,  subject  only  to  the  discretion  of  the  trustees  as  to  the  time  and 
manner  in  which  they  should  be  paid  to  him  or  applied  for  his  use.  That 
discretion  necessarily  ceased  upon  the  death  of  Richard,  when  it  was  no 
longer  capable  of  beiug  exercised ;  and,  consequently,  the  price  of  the  Lin- 
colnshire estates  was  property  of  Richard,  which  would  pass  by  his  will ;  and 
the  several  sums  of  stock,  to  which  I  in  the  first  place  referred,  being  limit- 
ed upon  the  like  trusts  as  the  price  of  the  Lincolnshire  estate,  in  case  the 
trustees  did  not  settle  the  same  for  the  benefit  of  Richard  and  his  issue,  (and 
they  did  not  make  any  such  settlement,)  the  necessary  consequence  is,  that 
those  also  are  property  of  Richard,  which  would  pass  by  his  will. 

The  remaining  question  is,  who  are  entitled  to  these  properties  under  the 
will  of  Richard.  Richard  by  his  will  gave  to  his  wife,  who  survived  him,  an 
annuity  of  150Z.  a  year,  which,  he  therein  stated,  he  was  emjiOwered  to  do  by 
the  will  of  his  father.  He  proceeds  in  these  words  : — "  I  bequeath  to  my 
wife  all  moneys,  goods,  and  chattels,  clothing,  dec.  my  property,  which  may 
remain  after  paying  the  charges  incident  to  my  funeral  and  such  debts  as  I 
may  owe  at  my  death ;"  and  he  then  concludes  his  will  by  appointing  his 
brother  William  to  be  his  sole  executor.  It  is  said,  that  the  gift  of  the  annuity 
to  his  wife  operates  nothing;  that  it  is  a  gift  made  under  a  misapprehension 
of  his  father's  will ;  that  he  had,  under  the  will  of  his  father,  a  power  to  charge 
a  certain  estate  with  an  annuity  of  150/.  in  favor  of  his  widow,  in  case  he 
should   become  entitled  in  possession  to  that  estate  by  the  death  of  his 
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[*368]  brother  William  ^without  issue ;  but  that,  William  having  sarriTed 
him,  and  he  haTing  never  become  entitled  to  the  possession  of  that 
estate,  he  had  no  authority  to  charge  the  property  for  the  benefit  of  his  widow. 
I  think  it  a  very  probable  conjecture,  that,  making  this  will  evidently  without 
professional  assistance,  he  did  make  this  gift  of  the  annuity  under  a  misappre* 
hension  of  the  effect  of  his  father's  will ;  and  clearly,  not  being  in  possession 
of  the  settled  estate,  he  could  not  charge  it  with  this  annuity.  But  courts  of 
justice  cannot,  with  any  safety  to  the  rights  of  property,  put  a  construction 
upon  a  will  by  conjecture,  and  must  govern  their  decisions  by  the  expressions 
which  a  testator  has  used.  His  expression  is,  not  that  he  charges  this  annuity 
upon  the  settled  estate,  but  that  he  gives  this  annuity  to  his  wife,  as  he  is  em- 
powered to  do  by  the  will  of  his  father.  If,  under  the  will  of  his  father,  he 
has  property  which  he  could  charge  with  this  annuity,  then  the  words  of  the 
will  are  satisfied.  His  father  has  empowered  him  to  give  this  annnity  ;  and  it 
is  a  charge  upon  all  the  property  which  he  takes  under  his  father's  will. 

That  is  not,  however,  a  very  important  point,  if  the  wife  succeeds  in  her 
claim  to  be  absolutely  entitled,  by  the  subsequent  words,  to  all  the  property 
which  Richard  took  under  the  father's  will.  If  she  is  absolutely  entitled  to 
that  property,  it  is  altogether  immaterial  to  the  wife,  whether,  in  the  prior  part 
of  the  will,  it  was  or  was  not  charged  with  an  annuity  in  her  favor.  It  is  this 
circumstance  which  principally  leads  me  to  the  conjecture,  that  Richard  con« 
sidered  that  he  had  a  power  to  charge  the  settled  estate  with  this  annuity* 
The  brother  William  insists,  that  the  words  of  the  subsequent  gift  to  the  wife 
of  **  all  moneys,  goods,  chattels,  clothing,  &c.  my  property,"  will  not  pass  the 

sums  of  stock,  which,- 1  have  already  declared,  Richard  was  entitled 
1*969]    to  under  his  father's  *will,  and  that  such  sums  of  stock  vest  therefore 

in  William,  in  his  character  of  executor,  as  property  undisposed  of. 
It  is  urged  for  the  executor*  that  stock  will  not  pass  either  by  the  word 
**  money,"  or  by  the  word  *'  goods,"  or  by  the  word  "  chattels  f  and  that  the 
word  "  dec,"  following  clothing,  must  refer  to  things  ejusdem  generis  with 
clothing;  and  cases  are  referred  to  as  affording  these  conclusions.  It  is 
true,  that,  upon  the  whole  context  of  particular  wills,  it  may  be  clear  that  stock 
was  not  intended  to  pass,  and  therefore  will  not  pass,  by  any  one  of  the  words 
here  used  :  but  it  is  equally  true,  that,  upon  the  whole  context  of  other  wills, 
stock  may  pa8s4>y  any  one  of  the  words  here  used,  except  the  word  **  cloth- 
ing.^f  1 1  In  the  case  of  Legge  v,  Asgillj{a)  which  was  before  me  in  the  Vice- 
Chancellor's  court,  and  to  which  I  may  refer  as  an  authority,  as  my  decree 
was,  upon  appeal,  afiirmed  by  Lord  Eldon,  I  held,  that  an  interest,  which  a 
testatrix  had  in  a  sum  of  2500/.  under  the  mother's  settlement,  in  case  it  were 
not  otherwise  appointed  by  the  mother,  would  pass  by  the  words  "if  there 
should  be  any  money  left."    I  think  this  sum  of  2500/.  (part  of  a  sum  of 

(•>  1  Tom.  &  Rot.  865,  in  tko  note. 

(1}  Vidtoattte  70,  ftote.  Apwsm  t.  Ckukin^  2  Keen,  19.  Oafkefr.  Htwy,  I  Dra.  &  W.  17,94. 
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10,000/.)  was  actually  infested  in  stock,  though  this  fact,  not  being  considered 
material,  does  not  appear  in  the  report.  But  I  am  quite  sore,  that  neither 
upon  the  principle  upon  which  I  decided  that  case,  nor  upon  the  prin- 
ciple upoif  which  Lord  Eldon  affirmed  it,  would  it  have  made  the  least 
difference  in  the  judgmentt  whether  the  2500Z.  was  or  was  not  invested 
in  stock. 

The  word  "  goods"  and  the  word  "  chattels'*  come  under  a  very  different 
consideration.  In  the  construction  of  wills  of  personal  estate,  the 
jurisdiction  of  courts  of  ^equity  being  concurrent  with  that  of  the  [*370] 
ecclesiastical  courts,  courts  of  equity  would  follow  the  rule  of  the 
canon  law,  which  is  founded  upon  the  civil  law.  By  the  canon  law,  the 
word  **  goods'*  and  equally  the  word  **  chattels,**  taken  simply  and  without 
qnalification,  comprise  the  whole  personal  estate  of  every  description.  This 
is  distinctly  stated  in  the  3d  vol.  of  Swinbum,  930 :  and  a  reference  is  made 
to  cases  in  equity  which  seem  to  break  in  upon  this  position,  showing  that 
such  cases  proceeded  upon  the  particular  language  of  the  wills  upon  which 
they  arose.  The  question,  therefore,  in  the  present  case  is, — ^not  whether 
the  words  used  are  sufficient  to  comprise  stock,— *but  whether  those  words 
are  by  the  context  of  the  will,  so  qualified,  that  an  intention  is  manifested 
on  the  part  of  the  testator  to  exclude  stock. 

To  refer  again  to  the  words  **  all  moneys,  goods,  chattels,  clothing,  Ac. 
my  property,** — suppose  the  words  *'  clothing,  dec.**  were  not  found  in  the 
will,  it  would  not  admit  of  argument*  that  **  all  moneys,  goods,  and  chattels, 
my  property,**  would  pass  the  whole  persooal  estate  including  stock.  Then 
what  effect  is  the  introduction  of  the  words  [*  clothing,  dec.'*  to  have  ?  The 
words  "  dec.**  are  introduced  to  save  further  enumeration  of  particular  species 
of  property,  and  mean  strictly  ''  and  the  rest :"  and  the  will  is,  therefore,  thus 
to  be  read,  **  I  give  to  my  wife  all  my  moneys,  goods,  chattels,  clothing,  and  all 
other  things,  my  property.^  The  words  "  clothing,  dec.**  must  be  taken, 
therefore,  to  be  introduced  not  for  the  purpose  of  qualifying  the  general  effect 
of  the  former  terms,  **  moneys,  goods,  and  chattels,"**  but  as  resulting  from 
the  anxiety  of  the  testator  to  enumerate  every  species  of  property  which  occur- 
red to  him,  in  order  that  the  wife  might  take  every  thing  which  was  his 
property. 

^It  may  be  conjectured  that  the  testator  did  not' know,  that,  under  [*371] 
his  fathei^s  will,  he  had  a  power  to  dispose  of  these  sums  of  stock,  and 
that,  if  be  had  known  it,  he  would  have  introduced  also  the  word  stock  into  his 
enumeration.  It  is  sufficient  that  there  is  an  apparent  intention  to  give  to  his 
wife  all  his  personal  estate,  and  that  he  has  used  words  which  will  comprise 
stock. 

It  is  worthy  of  observation,  that  his  gift  to  his  wife  is  "  of  all  moneys,  goods, 
chattels,  clothing,  dec.  my  property,  which  may  remain  after  paying  the  charges 
incident  to  my  funeral,  and  such  debts  as  I  may  owe  at  my  death.**  The  men- 
tion of  debts  and  funeral  expenses  affords  a  strong  inference,  that  he  considered 
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himself  as  disposing  of  that  property,  which  by  law  was  sabject  to  those  charges, 
Yiz.  his  residuary  personal  estate. 

I  must  declare,  therefore,  that  the  wife  is  entitled  to  all  personal  estate, 
including  stock,  which  the  testator  Richard  had  power  to  dispose  of  under  his 
father^s  will,  or  was  possessed  of  at  the  time  of  his  death.[lj 


[•372]  * V.  Walpord. 

SoLLB.— 1828;  March  24. 

If  An  for  valnable  conaideratioii,  ondertakef  to  ■unrendor  a  copyhold  to  fi^  i^nd  B.,  on  borrowing 
monej  from  C,  enton  into  a  written  agreement  with  C,  that  he,  fi.,  will  surrender  the  nme 
copyhold  to  G.  by  way  of  mortgage  ■eeority,  A.  if  not  justified  in  refusing  to  enrrender  the  copy, 
hold  to  B.,  because  ha.  A.,  has  received  notice  from  C.  of  the  agreement  between  him  and  B. 

The  surrender  by  A.  to  B.  does  not  prejudice,  but  promotes,  that  agroement 

The  plaintiff  contracted  to  purchase  from  the  defendant  Walfoid  a  certain 
copyhold  estate  ;  but  before  any  surrender  was  made  by  Walford,  the  plaintiff 
re-sold  the  estate  to  Curtis,  and,  upon  that  occasion,  the  defendant  Walford 
executed  a  deed,  engaging  at  the  request  of  the  plaintiff  to  surrender  the  copy- 
hold to  Curtis.  Curtis,  before  any  surrender  made  to  him,  borrowed  a  sum  of 
money  of  a  person  of  the  name  of  Wright,  and  signed  an  agreement  with 
Wright,  undertaking  to  surrender  this  copyhold  to  Wright  by  way  of  mortgage 
for  securing  the  money  so  borrowed.  Curtis  afterwards,  and  before  the  copy- 
hold was  surrendered  to  him,  became  bankrupt,  and  the  defendant  Davis  was 
his  assignee.    Wright  served  Walford  with  notice  of  the  agreement  between 

[1]  A  testatrix  whose  property  consisted  chiefly  of  stodt  in  the  public  ftmds,  after  giving  various 
legacies  of  sums  of  money,  gave  and  bequeathed  to  the  inhabitants  of  Tawleaveo  Row,  all  which 
might  remain  of  her  money  after  her  lawful  debts  and  legacies  were  paid.  Lord  Langdale,  M.  R. 
after  nfeiring  to  the  last  paragraph  but  one,  of  the  case  in  the  text,  observes  **  here  the  bequest  of 
'  all  which  may  ramain  of  my  money,'>was  after  the  testatrix's  lawful  debts  and  legacies  were 
paid  s  and  the  iniiorence  as  to  her  intention  was  at  least  equally  strong  f  and  the  persons  found  to 
be  inhabitants  of  Tawleaven  Row  were  held  to  be  entitled  to  tiie  testatrix's  general  personal  estate. 
Rogers  V.  TAomos,  2  Keen,  8.  A  testatrix  whose  personal  property  consisted  chiefly  of  stock, 
after  bequeathing  a  number  of  pecuniary  and  specific  legacies,  and  giving  certain  directions  as  to 
her  Mineral,  gave  3002.  to  each  of  her  executors  for  their  trouble,  and  bequeathed  whatever  re- 
mained to  the  Awe  children  of  B.  D.  .The  Master  of  the  Rolls  said  :  ••  as  I  think  the  intention 
deariy  appears  upon  this  will,  I  must  declan  that,  upon  the  true  construction,  the  five  children  of 
E.  D.  aro  entitled  to  so  much  of  the  stocks,  moneys  and  debts  as  remained  after  payment  of  the 
funeral  and  testamentary  expenses,  debts  and  legacies  of  the  testatrix."  Dowton  v.  Oaikoin,  id. 
14.  A  testator,  after  bequeathing  several  legacies  to  his  relations,  A.  B.  O.  D.  and  for  charitable 
purposes  says,  •*  to  meet  these  I  have  900L  in  the  Bank  of  Ireland  ;  the  little  matters  of  furnituro 
will  be  sold,  if  any  thing  shall  remain  after  all  being  paid,  the  Rev.  Mr.  G.  will  divide  it  among  the 
poor.*'  At  the  time  of  his  death  the  tesUtor  had  no  such  sum  as  200/.  in  the  bank  of  Ireland  but 
his  property  consisted  of  a  considerable  amount  of  government  old  three  and  half  per  cent,  stock, 
and  a  small  sum  in  cash ;  it  was  held  that  the  general  residue  of  the  testator's  personal  esUte 
passed  under  the  nsidnary  clause.  O^fm^  ▼.  flsMjr,  1  Dm.  Sl  W.  13.  Vide  1  Sim.  Sl  Stu.  190, 
n.  1. 
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him  and  Curtis,  and  required  Walford  to  surrender  the  copyhold  to  him,  Wright 
The  plaintiff  required  Walford  to  surrender  the  copyhold  to  Davis,  the  assignee 
of  Curtis,  in  pursuance  of  the  deed  which  Walford  had  executed ;  and,  Wal- 
ford refusing  to  make  this  surrender  in  consequence  of  the  notice  which  he  had 
received  from  Wright,  the  plaintiff  filed  the  present  bill  against  Walford  and 
Davis,  the  assignee  of  Curtis,  praying  that  Davis  might  pay  to  the  plaintiff 
part  of  the  purchase  money  of  the  copyhpld  which  remained  due  to  him,  and 
that  thereupon  Walford  might  surrender  the  copyhold  to  Dav  is. 

The  defendant  Walford  insisted  that  Wright  ought  to  have  been  a 
party  defendant  to  the  suit,  and  that,  after  *the  notice  he  had  received    [*373] 
from  Wright,  he  could  not  with  safety  have  surrendered  the  copyhold 
to  Davis. 

The  Master  of  the  Rolls  : — If  Curtis  had  entered  into  an  agreement 
with  Wright  that  Walford  should  surrender  the  copyhold  to  Wright  instead  of 
to  Curtis,  then,  upon  notice  by  Wright  to  Walford  of  that  agreement,  Wal- 
ford could  not  with  safety  have  surrendered  to  Curtis,  and  Wright  would  have 
been  a  proper  party  to  this  suit.  But  the  agreement  between  Curtis  and 
Wright  being,  that  Curtis  should  surrender  the  copyhold  to  Wright,  Walford 
was  in  no  manner  affected  by  that  agreement,  but  ought  to  have  made  the  sur- 
render to  Curtis,  or  the  defendant  Davis,  as  the  assignee  of  Curtis,  at  the  re- 
quest of  the  plaintiff,  according  to  the  effect  of  the  deed  which  he  had  exe- 
cuted. The  surrender  of  Walford  to  Davis  would  rather  have  promoted, 
than  prejudiced,  the  agreement  between  Curtis  and  Wright ;  for  Curtis  or 
his  representative  could  not  surrender  to  Wright,  until  Walford  had  first 
surrendered  to  him.  Wright,  therefore,  was  not  a  necessary  party  to  this 
suit,  which  being  occasioned  by  the  conduct  of  Walford,  he  must  pay  the 
costs  of  it. 


*Sharp  v.  Adcock.  [*374] 

Rolls* — 1838  ;  Marah  5. 

A  'pnrehmier  not  compelled  to  take  a  title  depending  upon  the  worde  of  a  will,  which  wete  too 
doubtful  ever  to  be  eetUed  without  litigation* 

This  was  a  bill  filed  by  the  vendor  for  the  specific  performance  of  a  contract  for 
the  sale  of  land.  Upon  the  usual  reference,  the  master  reported  in  favor  of 
the  title :  and  the  cause  now  came  on  upon  an  exception  by  the  purchaser  to 
the  master's  report. 

The  title  of  the  plaintiff  depended  upon  the  will  of  her  late  husband, 
Thomas  Sharp,  which,  inter  alia^  was  in  the  words  following,  viz.,  *'  I  give 
and  bequeath  to  my  dear  wife,  Emilia  Sharp,  the  whole  of  my  remaining  pro- 
perty in  the  bank  of  England,  or  otherwise,  and  also  a  freehold  house  which 
I  now  live  in,  situate  in  Silver  street  in  the  parish  of  St.  Botolph,  in  the 
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town  of  Cambridge,  also  a  freehold  estate  in  Regent  street,  in  the  parish  of 
St.  Andrew's,  in  the  town  of  Cambridge,  also  about  sixty-one  acres  of  free* 
hold  land,  with  houses  and  barns  thereon,  situated  in  the  Fens  and  in  the 
parish  of  Bottisham,  in  the  county  of  Cambridge,  also  about  sixteen  acres  of 
fen  land,  freehold,  with  a  house  and  barn  thereon,  adjoining  the  above  sixty- 
one  acres  in  Bottisham  Fen,  also  about  twelve  acres  of  freehold  fen  land  ia 
the  parish  of  Sheetbam,  in  the  Isle  of  Ely,  in  the  county  of  Cambridge,  also 
a  copyhold  estate  of  the  manor  of  Ely  Barton,  and  now  occupied  by  Mr. 
Benjamin  Pope  of  Sheetham,  and  is  the  estate  I  lately  purchased  of  Mr.  Or- 
well Peacock,  also  a  leasehold  estate  purchased  of  the  assignees  of  Mr. 
Blacklee,  and  which  is  in  the  parish  of  St.  Andrew's  the  Less,  or  otherwise 
called  Barnewell,  in  the  town  of  Cambridge,  with  all  right  and  title 
[*875]    to  the  same  :  I  also  leave  my  *wife  all  moneys  that  should  be  in  my 
possession  at  my  decease,  and  all  moneys  due  to  me  on  mortgages, 
notes  or  note  of  hand,  with  all  interest  due  thereon  *,  also  my  household  fur- 
niture, plate,  linen,  china,  and  glass,  and  all  other  effects  ;  I  also  leave  my 
dear  wife,  Emilia  Sharp,  all  my  share  of  the  property  due  to  me  out  of  the 
business  carried  on  in  the  firm  of  Messrs.  William  Sharp,  Thomas  Sharp,  and 
Frederick  Sharp,  but  is  the  sole  concern  of  Thomas  Sharp  and  Frederick 
Sharp  only  ;  the  property  so  belonging  to  my  share  consists  in  estates,  free- 
hold and  leasehold,  mortgages,  bonds,  notes  of  band,  bills,  drafts,  cash,  and 
moneys  in  bankers'  hands,  outstanding  debts,  and  the  stock  in  trade." 

The  land,  which  was  the  subject  of  the  contract,  was  part  of  the  sixty-one 
acres  of  freehold  land,  with  houses  and  bams  thereon,  situate  in  the  Fens,  and 
in  the  parish  of  Bottisham ;  and  it  was  contended  that  the  fee  of  this  land 
passed  to  the  plaintiff,  the  widow,  by  force  of  the  words  *'  with  all  right  and 
title  to  the  same,"  which  followed  the  description  of  the  leasehold  estate  pur- 
chased of  the  assignees  of  Mr.  Blacklee. 

The  Master  of  ths  Rolls  : — ^To  compel  the  purchaser  to  take  this  title 
would  be  to  compel  him  to  buy  a  suit ;  for  the  application  of  the  words,  which 
are  relied  on  as  giving  the  fee,  to  all  previous  devises  made  to  the  wife,  is 
much  too  doubtful  ever  to  be  settled  without  litigation.  I  must,  therefore, 
allow  the  purchaser's  exception  .[1] 


The  plaintiff's  counsel  thereupon  pressed  for  a  case  at  law;  which  the 
Master  of  the  Rolls  refused,  stating  that  the  opinion  given  upon  the  case  would 
not  bind  the  parties  interested. 

[I]  Vide  Howarth  t.  Smith,  6  Sim.  161,  »nd  we  Jonet  v.  Winwood,  10  Sim.  150.  Where  the 
ipeftioii  wmt  dietlnctly  ntiied,  whether  Uie  oourt  would  compel  m  ponhaeer  to  take  a  tide  depend, 
ing  on  a  question  of  law,  as  to  which  there  bad  been  contradictory  decisions ;  Shadwell,  V.  C.«  not 
withstanding,  decreed  a  specific  perfbrmance  wfth  coeta  to  be  paid  bj  the  defendant  As  to  a  will 
▼Old  ibr  ancertainty.  Tide  Bmftmum  v.  fiayeavs,  6  Pm|«,  |39.    WmU  v.  Twmfkr^  8  Siai.  5^ 
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•COLB  V.  TURNBR.  L*376] 

RouA— 1838;  March  13. 

A  tesUtor  gives  an  annuitj  an^  pecanlary  legracteii,  and  then  deTitea  all  the  reft,  reaidae,  and  re. 
mainder  of  hie  freehold,  copyhold,  and  leaaehold  wtatee  to  traateea,  for  the  uae  and  benefit  of  hie 
ehildreo.  The  annuity,  and  pecaniary  le^eiee,  giTca  prior  to  the  deviae,  aro  well  ehaifcd  npoa 
the  fieehold,  copyhold,  aod  leaaehold  eaUtee. 

John  Whitbrbad  made  his  will  in  the  following  words : — "  I  gi^e  and  be- 
qaeath  unto  my  dear  wife,  Louisa  Whitbread,  the  9um  of  200/.  in  lieu  of  fur- 
niture And  for  mourning.     I  also  give  and  bequeath  unto  her  one  clear  annuity 
of  250/.,  payable  quarterly,  for  and  during  her  natural  life,  the  first  payment  to 
be  made  on  the  first  quarter  day  after  my  decease :  and  I  direct  the  same  to  be 
paid  into  her  own  hands  only,  and  not  to  be  liable  to  the  control,  debts,  or  en- 
gagements of  any  after-taken  husband.    I  gi^e  and  bequeath  unto  my  trustees 
and  executors  50/.  a  year,  to  be  applied  for  the  maintenance  and  education  of 
any  child  or  children  of  my  present  wife,  for  each  such  child,  for  the  mainte- 
nance and  education  thereof ;  and  the  sum  of  2000/.  for  each  such  child,  on 
bis  or  her  attaining  the  age  of  twenty-one  years.     I  give  to  my  executors  ten 
guineas  each  for  their  trouble.    All  the  rest,  residue,  and  remainder  of  my 
freehold,  copyhold,  leasehold  estates,  and  all  my  stock,  utensils,  farming  imple- 
ments, and  the  rest  of  my  real  or  personal  property,  I  give,  dense,  and 
bequeath  the  same,  and  every  part  thereof,  unto  my  executors  hereinafter  named, 
to  hold  to  them,  their  heirs,  executors,  administrators,  and  assigns  for  ever,  in 
trust  for  the  use  and  benefit  of  my  four  children,  John,  Samuel,  Sarah,  and 
Joseph,  equally,  share  and  share  alike ;  and  it  is  my  wish  that  my  farming 
concerns  be  carried  on  and  conducted  under  the  care  of  my  executors,  for  the 
benefit  of  my  said  four  above  named  children  ;  but  should  any  disputes  arise 
among  or  between  them,  I  direct  my  executors  to  sell  the  whole,  and 
place  the  proceeds  in  their  *names  in  the  bank  of  England  funds,  and    [*377] 
apply  the  interest  for  their  maintenance  and  education,  until  they  attain 
their  respective  ages  of  twenty-one  years,  and  then  transfer  each  of  them  their 
respective  shares  ;  and,  in  case  of  such  sale,  no  purchaser  of  any  part  of  my 
esute  and  effects  shall  be  liable  to  see  to  the  application  of  such  purchase- 
money.  -  -  -   And  I  direct  one  half  my  daughter  Sarah's  share,  in  case  of  her 
marriage,  be  settled  for  her  sole  use  and  benefit,  independent  of  any  hunband 
she  may  marry,  her  receipt  alone  to  be  a  sufficient  discharge  for  the  interest 
or  proceeds  thereof  during  her  life ;  and  after  her  decease,  such  half  part  to  be 
equally  divided  among  her  children,  if  more  than  one,  and  if  but  one,  to  such 
only  child  for  his  or  her  own  use  and  benefit :  the  above  mentioned  half  my 
daughter's  share  to  be  secured  upon  my  copyhold  estate  at  Marsh-side,  Edmon- 
ton.**    He   appointed  his   sons  John  Whitbread  and  Samuel  Whitbread,  and 
two  other  persons,  executors  and  tnistees  of  his  will. 
The  testator  left  his  wife  Louisa,  and  the  four  children  named  in  the  will 
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(who  were  the  issue  of  a  former  maniage,)  him  surviving.    The  widow  was 
enceinte  at  his  death,  and  a  few  weeks  afterwards,  had  a  daughter. 

The  question  in  the  cause  was,  whether  the  annuities  of  the  wife  and  this 
infant,  and  the  pecuniary  legacies  given  prior  to  the  devise  to  the  trustees,  were 
or  were  not  a  charge  upon  the  freelK>ld,  copyhold,  and  leasehold  estates 
eomprised  in  that  devise  1 

The  freehold  and  leasehold  estates  of  the  testator  were  not  of  much  va  be. 
The  copyholds  had  been  sold  for  12,0002. ;  and  that  sum  was,  in  fact,  the  only 
fund  out  of  which  the  annuity  to  the  widow,  and  the  legacy  and  annuity  to 

her  daughter  could  be  satisfied. 
[*378]  ♦Mr.  Home  and  Mr.  J.  RusseU,  for  the  plaintiffs  :— The  legacies 
preceding  the  devise  of  the  residue  of  the  testator^s  freehold,  copy- 
hold, and  leasehold  estates,  must  be  a  charge  upon  those  estates  ;  for  the 
words  necessarily  imply  that  something  was  to  be  taken  out  of  the  freehold, 
leasehold,  and  copyhold  estates ;  and  there  was  nothing  that  could  be  taken 
from  the  mass,  except  these  legacies.  Bench  v.  £ile$J(a)  Aubry  v.  MiddU" 
ton,{b)  The  present  case  is  stronger  in  favor  of  the  legatees,  than  either  of 
the^e  :  for  in  Bench  v,  Bilest  the  devise  of  the  residue  was  preceded  by  a  gift 
of  the  real  estate  to  the  testator's  wife  for  life ;  and  io  Aubrey  v.  Middlelant 
iliere  was  a  specific  devise  of  some  lands ;  and,  therefore,  in  both  cases,  a 
partial  interest  in  the  real  estate  was  given,  to  which,  exclusively  of  the 
legacies,  the  terms  '*  rest,  residue,  and  remainder"  might  have  been  supposed 
to  refer. 

Mr.  Pepyst  Mr.  Knight^  and  Mr.  Beamee,  contra  i — To  construe  these  words 
as  creating  a  charge  in  favor  not  of  creditors,  but  of  mere  volunteers,  would 
be  to  go  beyond  any  decided  case.  In  Atibry  v.  Middletony  the  testator  be- 
gan by  expressing  an  intention  to  dispose  of  '^  aM  his  worldly  estate  ;**  and 
be  then  gave  the  residue  of  his  '*  goods  and  chattels  and  estate,"  blending  the 
whole  of  the  realty  and  personalty  into  one  fund.  In  Bench  v.  BUes^  the 
whole  of  the  property,  real  as  well  as  personal,  was  thrown  into  one  mass, 
and  treated,  both  before  and  after  the  gift  of  the  legacies,  as  one  fond. 

The  subsequent  pait  of  the  will  contains  directions  not  very  recon- 
[*d79]  citable  with  the  notion  that  the  testator  ♦intended  these  legacies  to 
be  a  charge  on  his  copyhold  estate.  He  farmed  the  copyholds  him- 
self ;  and  be  directs  his  trustees  to  carry  on  the  farming  business  for  the 
benefit  of  his  four  residuary  devisees.  In  a  certain  event  the  property  is  to 
be  sold,  and  the  interest  of  the  purchase  nnoney  is  to  be  applied  to  the  main- 
tenance, not  of  the  pecuniary  legatees,  but  of  those  four  devisees.  The  pro- 
vision for  Sarah  is  made  a  specific  charge  on  the  copyhold  ;  and  that  specific 
charge  must  be  defeated,  if  the  pecuniary  legacies  are  thrown  upon  the  real 
estate. 

Parker  v.  FeamleyXc)  and  Kightley  v.  Kighlley,{d)  were  cited. 

(o)  4  Mad.  187.  (6)  4  Vin.  4G0,  Chirge,  D.  pi.  15. 

(«)  1  Sim.  &  Sta.  592.  (<(}  2  Yes.  jan.  328.  1 
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Thb  Master  op  thb  Rolls  : — ^The  freehold,  copyhold,  and  leasehold  es- 
tates are  not  devised  to  the  trustees,  but  the  rest  and  residue  of  these  estates — 
that  is,  what  remains  of  these  estates,  after  some  prior  purpose  is  thereout 
satisfied.  But  what  prior  purpose  could  the  tesutor  here  contemplate,  except 
the  satisfaction  of  the  annuity  and  the  legacies  previously  given  1(a) 

Declare  that  the  annuity  and  the  pecuniary  legacies,  which  are  given  by  the 
will,  prior  to  the  devise  to  the  trustees,  are  well  charged  upon  the  freehold, 
copyhold,  and  leasehold  estates  comprised  in  that  devise.[l] 


^Hardwick  v.  Thurston.  {*d80] 

Rous.— 1898;  Marob  95. 

A  t«>tatriz  fives  a  kgaey  to  the  aole  and  aeparate  oaa  of  her  daoghtar  for  life,  with  a  power  of  ap- 
pointmeot,  and  in  default  of  appointment,  to  her  next  of  kin,  ••  as  if  the  had  died  aole  and  intes. 
tote,  to  the  otter  exclaeion  of  her  htubaod.**  Thie  ezpreision  will  not  exclude  a  chUd  of  the 
daughter,  but  is  to  be  considered  as  used  for  the  sole  purpose  of  excluding  the  husband. 

Thb  testatrix,  Martha  Thurston,  gave  to  trustees,  named  in  her  will,  three 
several  sums  of  money,  to  be  itivesied  in  the  public  funds  or  upon  real  secu- 
rities, upon  trust,  as  to  one-third  part  thereo(^  for  such  person,  or  for  such  uses, 
trusts,  and  purposes,  as  her  daughter  Mary  Salmon,  the  wife  of  Edward  Sal- 
mon, should,  notwithstanding  her  then  present  or  future  coverture,  by  deed  or 
will  appoint;  and  in  default  of  appointment,  upon  trust  to  pay  the  dividends 
or  interest  into  the  proper  hands  of  Mary  Salmon  during  her  life,  for  her  sole 
and  separate  use,  and  not  to  be  subject  to  the  debts  or  control  of  her  then  pre- 
sent or  any  future  husband  ;  and  from  and  after  her  decease,  upon  trust  to  as- 
sign the  said  trust  moneys  to  such  person  or  persons  as  would  have  been  en- 
titled thereto,  as  her  next  of  kin,  al  the  time  of  her  decease,  under  the  statute 
for  the  distribution  of  intestate's  peisonal  estates,  if  she  had  died  sole  and  in- 
testate, to  the  utter  exclusion  of  the  said  E.  Salmon  as  her  administrator,  or 
by  right  of  marriage  or  otherwise."  Another  third  part  of  the  said  several 
sums  of  money  she  gave  upon  similar  trusts,  and  subject  to  similar  provisos, 
for  the  separate  use  of  her  daughter  Mrs.  Gwynn,  and  her  appointees,  "or 
such  other  person  or  persons  in  default  of  appointment,  or  as  near  thereto  as 
the  deaths  of  the  parties,  and  other  intervening  circumstances  would  admit  and 
allow.**  The  remaining  third  part  the  testatrix  gave  **  for  similar  trusts,  ends, 
intents,  and  purposes,  and  with,  under,  and  subject  to  similar  powers,  provisos, 
declarations,  and  directions  in  every  respect,  for  the  separate  use  and  benefit 
of  my  daughter  Ursula  Thurston,  independent  of  any  husband,  and 
such  her  ^appointee  and  appointees,  or  other  person  or  persons  en-    [*38]] 

(a)  Brudenell  ?.  Boughton,  9  Atk.  968. 

[1]  Vide  White  t.  Vitiy,  2  Russ.  434.    Oenery  ▼.  FitzgertUd,  Jae.  468.    Dunk  t.  Fenner,  9 
Koas.  &  M.  557.    Mirehou$e  v.  Seaiffe,  3  Mjl.  &  Cr.  695,  708. 
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titled  in  default  of  appoiotoient,  a»  are  hereinbefore  respeclifely  declared 
and  contained  of  and  concerning  the  said  several  hereinbefore  mentioned  irtiat 
aums,  for  the  separate  use  and  benefit  of  nay  said  daughters  Mary  Ann  Salmon 
and  Margaret  Gwynn  respectifely,  and  the  benefit  of  such  appointee  and  ap* 
pointees,  or  such  other  person  or  persons  in  de&ult  of  any  appointment,  or  as 
near  thereto  as  the  deaths  of  parties  or  other  intervening  circumstances  will 
adroit  and  allow." 

Ursula  Thurston,  the  last  mentioned  daughter,  was  unmarried  at  the  time 
the  testatrix  made  her  will :  but  she  afterwards  married,  and  died  during  the 
lifetime  of  her  mother,  leafing  the  infant  defendant,  Ursula  Margaret  Thurs- 
ton Grove  her  only  child. 

The  question  in  the  cause  was  whether  such  child  was,  or  not,  entitled  to 
the  one-third  of  the  three  several  sums,  which  had  been  so  given  to  her  mother ; 
or,  whether  that  legacy  became  altogether  lapsed,  by  the  death  of  Ursula 
Thurston  in  the  lifetime  of  the  testatrix ;  or,  whether  it  went  to  such  persons 
as  would  have  been  next  of  kin  of  Ursula  Thurston  at  the  death  of  the  testa- 
trix, if  Ursula  had  died  intestate  and  without  having  been  married. 

Mr.  Home  and  Mr.  Wilbraham^  for  the  infant  Ursula  Margaret  Thurston 
Grove. 

Mr.  Pepys,  contra  : — The  gift  is  to  such  person  and  for  such  uses  as  the 
testatrix's  daughter  should  by  deed  or  will  appoint,  and  in  default  of  appoint- 
ment, to  the  daughter  for  life,  to  her  separate  use,  and  after  her  de- 
[*382]  cease,  to  those  who,  if  she  *had  died  unmarried,  would  have  been  her 
next  of  kin.  This  is  in  substance  a  gift  to  the  daughter,  only  guarded 
so  as  to  protect  the  legacy  from  the  marital  power  of  her  husband.  With  the 
exception  of  the  exclusion  of  the  husband,  the  property  is  to  go  in  precisely 
the  same  way  as  if  it  had  been  given  to  the  daughter  absolutely.  Her  next  of 
kin  were  intended  to  take  only  in  default  of  her  exercising  the  power  of  ap- 
pointment which  was  given  to  her  ;  and  by  the  death  of  the  legatee  in  the  life- 
time of  the  testatrix,  the  whole  of  the  gift  must  fail.     Tidwell  v.  Ariel,{a) 

Even  if  the  words,  '*  to  such  person  or  persons  as  would  have  been  her  next 
of  kin,  if  she  had  died  sole  and  intestate,**  should  be  held  to  give  an  interest 
by  way  of  Remainder,  distinct  from  the  interest  given  to  the  daughter,  yet  the 
child  cannot  come  within  that  description.  The  properly,  in  effect,  is  directed 
to  go  in  the  same  way  as  it  would  have  gone  if  the  daughter  had  not  married  : 
and,  as  in  that  case  there  could  not  have  been  a  child  of  the  daughter,  the  per- 
sons who  are  to  take  must  be  those  who  would  have  been  the  daughter's  next 
of  kin,  supposing  she  had  died  before  her  mariage. 

The  Master  op  the  Rolls  : — In  the  case  of  Tidwell  v.  jjLriely  the  legacy 
was,  in  the  first  place,  given  absolutely  to  the  legatee,  who  died  before  the 
testator ;  and  the  limitation  over,  there  contended  for,  was  held  to  apply  only 
to  the  death  of  the  legatee,  in  case  she  survived  the  testator,  and  died  within, 

(a)  3  Mad.  403. 
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Uie  year  after  the  testator's  death.    That  case  has  no  application  here. 

In  the  present  case  the  daughters  *lui?e  no  absolute  gift  of  their    [*38d] 

respective  thirds  of  the  trust  moneys^  but  are  merely  tenants  for  lifet 

with  a  power  of  appointment,  with  remainder,   in  default  of  appointment,  to 

tlieir  next  of  kin.    This  is,  therefore,  the  common  case  of  the  deatli  of  a 

tenant  for  ]ife  before  the  testatrix;  and  the  remainder  over  takes  effect  upon 

the  death  of  the  testatrix. 

It  is  true,  that  there  are  intr^uced  the  words,  "  as  if  she  had  died  sole  and 
intestate,  to  the  utter  exclusion  of  the  husband  :"  but  it  must  be  considered, 
that  this  expression  was  used  for  the  sole  purpose  of  excluding  the  husband, 
and  was  not  intended  to  exclude  a  child  in  favor  of  other  persons  more  remote 
and  uncertain. 


•MouNSBY  V.  Blamirb.  [•384] 

Roixs— 1838 ;  M^ch  35. 

Where  a  pecanwrj  legacy  it  given  by  a  testator  to  his  heir,  the  word  is  to  be  nndentood  in  its 

legal  and  ordinary  sense,  nnloss  controlled  by  the  context  of  the  wiH ;  and  the  heir  at  law  will 

tmke  the  legacy,  and  not  the  mezt  of  Idn. 
In  saeh  a  ease,  it  makes  no  diffbronee,  that  there  are  three  oo-heim. 

Thb  testatrix,  by  her  will  in  this  case,  inter  alia^  devised  a  real  estate  to  a 
person  whom  she  described  as  her  kinsman,  and  who  was  not  her  heir  at  law, 
and  directed  him  to  assume  her  name  and  arms.  By  a  codicil  to  her  will,  she 
gave  several  pecuniary  legacies,  and  amongst  others,  "  to  my  heir  400(M.*' 

At  the  death  of  the  testatrix,  three  persons  were  her  co-heirs  at  law  ;  and 
the  question  in  the  cause  was,  Who  was  to  take  this  legacy? — whether 
the  three  co-heirs,  or  the  next  of  kin,  or  the  devisee  of  the  real  estates,  who, 
it  was  argued,  was  h<J^es  factus. 


Mr.  Bickersteth,  for  a  person  claiming  to  be  heir  ex  parte  matema,  insisted 
that  the  testatrix  plainly  intended  this  sum  as  a  legacy  to  a  single  individual ; 
that,  as  she  had  three  co-heirs  at  law,  it  would  be  uncertain  whom  she  meant, 
if  the  word  **  heir"  was  to  be  understood  as  her  heir  at  law,  and  that  evidence 
was  admissible  to  explain  this  latent  ambiguity. 

Tub  Master  of  the  Rolls  refused  to  admit  the  evidence  ;  stating  that 
the  word  heir  was  nomen  collectivum^  and  would  legally  include  all  those  who 
filled  that  character. 


Mr.  Pepys^  for  the  heirs  at  law  : — Here  is  a  gift  of  personal  property  to  the 
person  or  persons  answering  the  description  of  heir  at  law ;  and  it 
would  be  an  extraordinary  construction,  if  the  court  were  *to  hold,    [*385] 
that  those  are  to  take,  who  are  not  the  heirs  at  law.    There  is  no 
doubt  that  an  heir  at  law  may,  as  a  purchaser^  and  under  that  designation,  take 
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personal  property,  Gwyttne  v.  Muddock  :{a)  and  there  is  no  expression  in  this 
V9\\\y  which  can  induce  the  court  to  depart  frona  the  obvious  meaning  of  the 
words. 

Mr.  Purvist  for  sonoe  of  the  next  of  kin : — In  Holloway  ▼.  Holloway,(b)  a 
sum  of  money  was  given,  in  the  events  that  happened,  to  a  daughter  of  the 
testator  for  life,  and  after  her  decease,  to  such  person  or  persons  as  should  be 
the  testator's  heir  or  heirs  at  law.  The  same  persons,  who  were  next  of  kin, 
happened  also  to  be  the  heirs  at  law  ;  so  that  it  was  not  necessary  to  decide 
the  point :  but  Lord  Alvanley  observes,  "  it  is  said,  that  though  '  heirs,'  dec. 
have  a  definite  sense  as  to  real  estate,  yet,  as  to  personal  estate,  it  must  mean 
such  persons  as  the  law  points  out  to  succeed  to  the  personal  property.  I  am 
much  inclined  to  think  so.  If  personal  property  was  given  to  a  man  and  his 
heirs,  it  would  go  to  his  executors.  I  rather  think,  if  I  was  under  the  necessity 
of  deciding  this  point,  I  must  hold  it  heirs  quoad  the  property :  that  is,  next  of 
kin.'*  In  Vaux  v.  Henderson.{c)  a  legacy  was  given  to  A.,  and,  failing  him  by 
decease  before  the  testator,  to  A.'s  heirs.  A.  having  died  in  the  testator's  life, 
Sir  William  Grant  held,  that  the  legacy  belonged  to  the  next  of  kin  of  A. 
[*386]  living  at  the  testator's  death.(<2)  The  *rule  of  the  court,  therefore,  is, 
that  the  term  heir  is  in  general  to  be  construed  with  reference  to  the 
species  of  property  which  is  the  subject  of  disposition,  and  that,  when  used 
with  reference  to  personal  property,  it  means  "  next  of  kin." 

Mr.  Witham^  for  others  of  the  next  of  kin. 

Mr.  Barber^  for  the  devisee,  contended,  that  by  her  heir  the  testatrix  must 
have  meant  the  person  whom  she  had  put  in  the  situation  of  heir  as  to  her  real 
estate,  and  who,  in  truth,  was  hares  foetus. 

Mr.  Phillimore,  for  the  trustees. 

Mr.  Pepys^  in  reply  : — In  Holloway  v.  HoUaway^  the  intention  of  the  testa 
tor  was,  that,  in  the  events  which  happened,  the  sum  in  question  should  revert 
to  and  be  a  part  of  his  general  estate.  In  Vaius  v.  Henderson  the  object  was, 
if  A.  died  before  the  testator,  to  substitute  for  A.  those  who  might  be  his  heirs  ; 
that  is  to  say,  those  who  were  his  heirs  to  that  particular  species  of  property. 
Both  these  cases,  therefore,  are  distinguishable  from  the  present.  If  this 
legacy  be  given  to  the  next  of  kin,  a  partial  intestacy  will  be  created ;  and  the 
bequest  will,  in  fact,  be  a  bequest  to  persons  who  would  have  taken  the  pro- 
perly without  any  gift. 


March  26. — The  Mastbr  op  the  Rolls  : — ^There  is  no  ground  here  for  the 

claim  of  the  devisee,  or  hares  factus^  as  he  is  called  at  the  bar.     The  question 

is  between  the  co-heirs  and  the  next  of  kin.     In  the  construction  of  a 

[•387]    will,  every  word  is  to  be  understood  ♦in  its  legal  and  ordinary  sense, 

(«)  14  Vce.  488.  (6)  3  Vw.  399.  («)  I  He  &  Wmlk.  388.  n. 

(d)  Under  a  deviie  of  gravelkind  Uodi  to  the  right  hetn  of  J.  S.,  the  heir  at  lai^  of  J.  S.  takee, 
and  not  his  gavelkind  heirs.  8o,  if  a  man  deyiee  lands  in  borough  English  to  his  heir,  the  eldest 
son,  and  not  the  joungest,  takes.    Vhi.  Abr.  vol.  xiv,  p.  958,  359.    Heir,  (G)  5,  pi.  1, 8. ' 
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UDless  it  be  coDlrolled  by  the  context ;[!]  and  there  is  no  ezpreseion  in 
this  will  or  codicil  to  control  the  natural  and  ordinary  sense  of  the  word 
''heir."  It  is  said,  that,  the  subject  of  the  gift  being  money,  the  natural  and 
ordinary  sense  of  the  word  is  thereby  controlled,  and  it  is  necessarily  to  be  in- 
ferred, that  by  the  word  heir  the  testatrix  meant  such  persons  as  by  law  would 
inherit,  nd  her  real  estate,  but  her  money.  This  appears  to  me  to  be  by  no 
means  a  necessary  inference.  Why  may  it  not  be  reasonably  intended,  that  a 
testatrix,  who  gives  to  another  that  real  estate  which  the  heir  would  inherit,  if 
she  had  not  otherwise  disposed  of  it,  means  to  make  him  some  compensation 
by  a  pecuniary  legacy  ? 

No  authority  has  been  cited  which  is  expressly  in  point  Where  the  word 
''  heir"  is  used  to  denote  succession,  there  it  may  well  be  understood  to  mean 
such  person  or  persons  as  would  legally  succeed  to  the  property  according  to 
its  nature  and  quality ;  as  in  Ifaux  t.  Henderson^  which  has  been  principally 
relied  upon  in  the  argument ;  and  in  the  familiar  case  of  a  gift  of  personal 
property  to  a  man  and  his  heirs:[2]  But  where  the  word  is  used,  not  to  de« 
note  succession,  but  to  describe  a  legatee,  and  there  is  no  context  to  explain  it 
otherwise,  there  it  seems  to  me  to  be  a  substitution  of  conjecture  in  the  place 
of  cbar  expression,  if  I  am  to  depart  from  the  natural  and  ordinary  sense  of 
the  word  "  heir.**  The  co-heirs,  therefore,  must  take  the  4000/.  as  joint 
tenants. 


Mbrninoham  v.  Hebbbrt.  [*388] 

RoLUk — 18SI8;  Mareh9e,37. 

A  tettAtrix  gave  tneh  of  lier  jewoh,  ts  ihottld,  at  her  death,  be  depoeited  in  her  jewel  box  at 
Raodell  &  Bridge's,  to  penone  whoae  names  would  be  found  written  on  a  paper  contained  in 
the  box,  and  bequeathed  the  rest  of  her  jeweb  to  A.  B. ;  two  years  before  her  death  she  became 
the  sabject  of  a  commission  of  lanaey,  and  no  jewell  box  was  then,  or  at  the  date  of  her  will,  or 
at  her  death,  deposited  at  Rnndell  &  Bridge's,  nor  was  there  anj  written  paper  designating 
who  were  to  take  the  jewels  &— the  intended  gift  of  the  jewels  whoUj  fails. 

A  Scotch  heritable  bond,  although  it  contain  a  personal  obligation  to  pay  the  debt,  does  not  lose 
iu  heritable  quality,  and  will  not  pass  by  an  English  will,  but  descends  to  the  heir  at  law. 

This  was  a  bill  filed  for  the  purpose  of  carrying  into  eJSfect  the  trusts  of  the 
will  of  Mrs.  Anne  Frances  Middleton,  and  now  came  on  to  be  heard  upon 
exceptions  to  the  master^s  report  and  for  further  directions. 

[1]  Vide  Kendall  v.  KendaU,  ante,  369,  370.  Cro$^  t.  Wendell,  6  Paige.  553.  Pyereft  t. 
Oregary,  post,  531.    Horridge  ▼.  Fergveon,  Jac.  584. 

[I]  Ace.  Oittinge  w,  McDermott,  9  Myl.  &  K.  69.  In  that  case  the  Master  of  the  Rolls  says, 
••  With  respect  to  the  import  of  the  word  •  heirsP  its  construction  most  he  gOTcrned  by  the  nature 
•f  the  property :  and  this  property  being  personal,  those  who  succeed  to  it  are  not  the  heirs  at  law, 
bnt  the  next  of  kin.  In  the  case  of  Moiinefy  t.  BUmhre,  the  word  *  heii*  was  a  mere  word  of 
description,  and  it  was  im|ft>ssible  to  give  to  that  word  any  other  than  its  legal  and  technical  eigni. 
fication.  There  happened  to  bo  cc  heirs,  and  the  court  was  consequently  of  opinion,  to  which 
opinion  it  still  adheres,  that  such  co-heirs,  as  pereones  deeignateB  under  the  woid  *  heir,*  were  en- 
titled." 
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The  exceptions  raised  several  questions  upon  the  construction  of  the  wiU» 
which  were  heard  and  disposed  of  separately,  and,  amongst  others,  the  follow- 
ing question  : — 

The  will  of  the  testatrix  contained  the  following  bequest : — **  I  give  so  much 
and  such  parts  of  my  jewels,  watches,  trinkets,  and  other  articles  of  dress  and 
personal  ornaments,  which  shall  happen  at  my  decease  to  be  contaaoed  in  my 
two  Jewel  boxes  deposited  by  me  at  Messrs.  Rundell  Si  Bridge's,  Ludgate 
Hill,  to  such  persons  as  the  same  shall  be  found  to  be  distributed  in  a  paper 
written  by  me  within  such  jewel  box ;  and  as  to  all  the  rest  of  my  jewels, 
watches,  trinkets,  and  other  articles  of  dress  and  personal  ornaments,  I  gife 
and  bequeath  the  same  to  my  daughter  Louisa  Anne  Middleton,  for  her  own 
absolute  use  and  benefit  for  ever.*^ 

The  testatrix,  at  the  time  of  making  her  will,  had  no  jewel  box  at  Messrs. 
Rundell  &  Bridge's ;  but  she  had  a  jewel  box  then  deposited  with  a  banker. 
Shortly  afterwards,  and  about  two  years  before  her  death,  a  commis- 
[*389]  sion  of  lunacy  issued  against  her ;  and  her  ^committee,  in  March, 
1818,  deposited  all  her  jewels,  dec,  at  Messrs.  Rundell  Sc  Bridge's  ; 
but,  prior  to  her  death,  they  were  removed,  under  an  order  in  the  lunacy,  to 
the  bank  of  Englaud,  where  they  remained  at  her  death  ;  and  no  paper  was 
found  containing  directions  as  to  the  disposition  of  any  part  of  them. 

The  master  reported,  that  the  jewels,  trinkets,  and  other  articles  of  per- 
sonal ornament  of  the  testatrix,  which  were  deposited  in  the  bank  of  England 
at  the  time  of  her  decease,  were  by  her  will  specifically  gi?en  to  her  daughter 
Louisa  Anne,  who  was  now  the  widow  of  Mr.  Herbert. 

The  plaintiffs,  by  their  exception,  insisted,  that  these  jewels,  trinkets,  and 
other  articles  of  dress  and  personal  ornament  were  not  specifically  bequeathed, 
but  formed  part  of  the  testatrix's  residuary  personal  estate. 

Mr.  Rose  and  Mr.  Lynch^  for  the  exception  : — There  was  no  intention  to  give 
more  than  a  part  of  the  jewels  to  Louisa ;  and  unless  that  part  can  be  ascer- 
tained, the  bequest  must  fail.  In  order  to  ascertain  what  Louisa  was  to  take, 
we  must  know  what  was  contained  in  the  two  jewel  boxes  deposited  with 
Messrs.  Rundell  ti  Bridge ;  and  as  there  was  not,  either  at  the  death  of  the 
testatrix,  or  at  the  date  of  her  will,  any  box  in  circumstances  corresponding  to 
those  mentioned  in  the  bequest,  nor  any  paper  writing  such  as  the  bequest  re- 
fers to,  it  is  impossible  to  ascertain  what  that  *'  rest"  was,  which  Louisa  was 
to  take.     Peck  v.  Halsey.{a) 

The  clause  in  the  will  is  not  a  complete  disposition  of  the  jewels  ; 

[*390]    it  does  no  more  than  express  an  intention,  *which  was  to  be  perfected 

by  subsequent  acts ;  those  acts  the  testatrix  has  not  done,  either  from 

having  changed   her  purpose,  or  in  consequence  of  the  mental  infirmity  to 

which  she  became  subject. 

Mr.  Pepys  and  Mr.  Gr.  Richards^  contra: — The  words  amount  to  an  imme- 

(a)  2  P.  Wflis.  387. 
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diate  gift  to  Louifla ;  for  they  are,  "  I  give  all  the  rest  of  my  jewels,  dec.  ;'* 
and  Louisa  will  take  all  the  jewels,  whieh  are  not  well  given  to  some  other 
persons.  It  is  clear,  that,  at  the  testatrix's  death,  thq^  were  not  any  jewels 
in  such  circumstances,  that  the  preceding  words  can  be  held  to  apply  to  them. 
Nothing,  therefore,  is  excepted  from  the  gift  to  Louisa.  It  is  a  perrersion  of 
legal  principle  to  say,  that  a  general  gift  shall  fail,  because  a  possible  excep- 
tion from  it  happens  to  fail.  If  a  testator,  after  some  partial  bequests,  disposes 
of  the  residue  of  his  property,  the  effect  of  the  failure  of  the  partial  bequests, 
is,  not  to  destroy  the  residuary  disposition,  but  to  increase  the  amount  of  the 
property  comprised  in  it.  There  would  have  been  little  weight  in  the  argu- 
ment for  the  plaintiffs,  even  if  the  testatrix  had  referred  to  jewels  in  boxes  ac- 
tually deposited  at  the  date  of  her  will,  and  then  disposed  of  by  some  paper 
writing.  But  the  words,  which  make  the  supposed  exception  from  the  gift 
to  Louisa,  are  merely  prospective,  and  refer  to  a  future  act  which  the  testatrix 
might  or  might  not  continue  to  intend. 

Thb  Master  of  thb  Rolls  observed,  that  the  will  contained  no  present 
gift  of  the  jewels  and  other  specified  articles,  but  referred  to  a  future  act  to 
be  done  by  the  testatrix  in  older  to  complete  her  gift ;  and  that,  this  future  act 
being  prevented  by  the  subsequent  lunacy,  the  intended  gift  of  the  jewels 
wholly  failed* 

Exception  allowed. 

*Jn  another  part  of  the  will,  the  testatrix  gave  in  manner  therein  [*391] 
mentioned,  '*  a  sum  of  5000Z.  lent  by  her  on  the  estate  of  6.  Johok 
stone,  Esq.  on  mortgage."  By  the  decree  made  at  the  hearing  of  the  cause, 
it  was  referred  to  the  master  to  inquire,  and  state  to  the  court,  on  what  estate 
and  in  what  manner  the  sum  of  5000/.,  in  the  testatrix^s  will  mentioned  to  be 
lent  on  the  estate  of  George  Johnstone,  Esq.  en  mortgage,  was  secured 
and  in  whom  such  sum  of  bOOOL  was  then  vested^  and  for  whose  use  and 
benefit. 

In  answer  to  that  inquiry,  the  master  stated  that  George  Grant,  in  1802, 
sold  to  George  Johnstone  an  estate  in  Scotland,  whieh  was  in  settlement ; 
that  Mary  Grant,  the  wife  of  George  Grant,  being  entiUed  thereout  to  an 
annuity  of  500Qi.  for  her  life,  in  case  she  survived  her  husbaAd,  or  he  should 
become  bankrupt,  it  was  agreed,  that  George  Johnstone  should  retain  10,000/. 
part  of  the  purchase  money,  as  a  capital  to  answer  the  eventual  annuity ; 
which  sum,  with  the  interest  to  grow  due  thereon,  was,  by  the  deed  of  dis- 
position of  the  lands  to  George  Johnstone,  dedared  to  be  a  real  burden 
or  charge  thereupon ;  and  that  Greorge  Johnstone,  by  his  bond  beari  eg  data 
the  2d  of  March,  1802,  and  registered  in  the  books  of  the  eourt  of  session,  be^ 
came  bound  to  pay  the  interest  of  the  sum  of  10,000/.  to  George  Grant  during 
the  joint  lives  oif  him  and  his  wife,  or  until  she  should  become  eniitled  to  the 
annuity,  and  to  pay  the  principal  sum  itself  to  George  Grant,  bis  heirs  and 
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•ucceaBors  upon  the  deciSMd  of  M«f)r  Orrant ;  which  obligaitoo,  bo  far  as  re- 
spected the  priocipal  sum,  Ibe  masler  fouod  was  sobsequeatly  leoouDced 
^nd  discharged  by  George  Graot    The  master  further  found,  that  Greorge 

Grant  aod  Mary  his  wife>  by  a  cooveyaoce  in  the  Scotch  form,  daled 
[*392]   the  5th  of  October,  1807,  duly  ratified  by  Mary  *Graot,  conveyed  lo 

certain  persons  therein  meiitioDed»  as  trustees  for  their  son  Robert 
Foster  Grant*  the  interest  of  the  said  susa  of  10,0002.  during  the  joioK 
lives  of  George  and  Mary  Grant,  aad  Mary  Grant'a  eventual  aoeuity 
of  500Z. ;  and  that  George  Johnsione,  by  his  heritable  bond  bearing  date 
the  26th  of  Septeiybery  1807»  became  bound  lo  pay  to  the  trustees  the  sum 
of  10,OOOZ.  principal  within  three  mouibs  after  the  death  of  Mary  Grant,  with 
interest  from  the  day  of  her  death  and,  in  real  security  for  the  payment  of  these 
sums,  made  ever  the  porcbated  estate  to  the  trueteee,  who  were  duly  enfeoflfed 
therein  accordieg  to  the  forms  of  the  Scotch  law.  Aad  the  master  also 
found,  that  the  trustees,  by  their  deed  of  disposition  and  aeeigiiment  in  the 
forms  of  the  Scotch  law«  at  the  request  of  Robert  Foster  Ghrmot,  assigned  and 
conveyed  to  him  the  eventual  annuity  of  6001^  and  the  interest  6[  the 
]0,000/«  during  the  joint  lives  of  George  and  Mary  Grant,  and  the  priocipal 
sum  of  10,000/.  payable  as  aforeaaid,  and  the  interesi  thereof,  and  the  said 
lands  and  heritages  for  the  security  of  these  sums,  and  all  right  and  title 
which  Greorge  Graoi  had  to  the  same,  and  the  several  securities  before 
recited. 

The  master  &rther  stated,  that  Robert  Foster  Grant,  by  his  deed  of  dis- 
position «nd  assigameai  in  the  Scotch  form,  bearing  date  the  SSd  of  Decem- 
ber, 1809,  executed  in  London,  did,  in  considemtion  of  a  sum  of  10,0002.  ad- 
vanced to  him  by  the  testatrix,  grant,  alien  and  dispose  of,  to  and  in  fisivor  of 
the  testatrix  and  her  heirs  and  assigns,  the  eyentual  annuity  of  500/.  upliftable 
from  the  purchased  estate,  and  the  interest  of  the  sum  of  10,000/.,  payable 
by  George  Johnstone  under  the  obligation  aforesaid,  during  the  joint  lives  of 
George  Grant  and  Mary  Grant  together  with  the  security  for  the  payment 

thereof,  created  by  the  disposition  of  the  aforesaid  lands  and  estates, 
[*^2]    and  the  bond  of  George  Johnstone,  ^together  with  all  the  right,  title, 

and  interest  which  he  had  to  the  lands  and  heritages, — and  that,  in 
real  security  to  the  tntatrix  for  the  payment  of  the  sum  of  10,000/.  and 
interest ;  that  the  testatrix  was  duly  enfeoffed  in  the  purchased  esUte ;  that 
George  Johnstone,  by  his  bond  or  obligation  in  the  English  form  and  executed 
in  London,  bearing  date  the  81st  of  March,  1810,  became  bound  to  pay  to  the 
tesutrix  the  interest  of  Ibe  sum  of  10,000/.  during  the  joint  lives  of  George. 
Grant  and  Mary  Grant ;  aod  that  a  sum  of  500/. ,  part  of  the  10,000/.,  was 
paid  to  the  testatrix  in  her  lifeUme,  and  before  the  making  of  her  will,  by  the 
executrix  of  George  Johnstone,  who  wns  then  dead. 
Upon  these  facts  the  master  found,  that  the  6000/.,  roBMining  due  to  the 
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teatatrix,  was,  by  the  law  of  Scotkad^  real  Mlale,  and  did  nol  pass  by  ber 
wiU,  but  deaoended  to  her  heir  at  law.[l) 

An  exception  being  taken  upon  this  point  to  the  master's  report,  the  ques- 
tion was.  Whether  the  sum  due  ob  Georgd  JohD8looe*s  hami  would  pass  by  an 
Enirlish  wiU. 

Mary  Grant  died  a  few  weeks  after  the  testatrix. 

Mr.  Treslove  contended,  that  the  interest,  which  the  testatrix  had  Onder 
these  securities,  was  an  interest  in  lands  in  Scotland  ;  that  *an  interest  in  real 
estate  can  be  transferred  only  according  to  the  law  of  the  country  where  the 
lands  are  situate  ;  and  that,  lands  in  Scotland  not  being  capable  of  passing  by 
devise,  the  will  of  Mrs.  Middleton  could  have  no  operation  on  the  securities 
for  the  10,000/.,  or  on  what  remained  due  for  principal  and  interest  in  respect 
of  them. 

*Mr.  Pepys  and  Mr.  Lynch^  for  the  parties  claiming  under  the  will,  [*394] 
argued,  that,  though  the  intereA  in  the  land  was  not  devisable,  the 
debt  and  all  the  personal  remedies  for  enforcing  payment  of  it  would  pass  by 
the  will.  That,  which  the  testatrix  had  devised  and  bequeathed,  was,  not  land, 
but  50007.  lent  on  mortgage.  The  interest  of  this  mortgage  debt  was  secured 
by  an  English  bond,  which  would  unquestionably  pass  by  the  will ;  and  if  the 
interest  of  the  debt  passed,  the  principal  must  also  pass. 

The  Master  of  the  Rolls  referred  it  back  to  the  master  to  inquire, 
whether,  by  the  law  of  Scotland,  the  testatrix  had  any  right  of  personal  action 
against  George  Johnstone  or  his  executors,  for  the  principal  sum  of  10,000/., 
either  in  respect  of  the  bond  of  George  Johnstone  to  George  Grant,  bearing 
date  the  2d  of  March,  1802,  or  in  respect  of  the  bond  of  George  Johnstone  to 
the  trustees,  bearing  date  the  26th  of  September,  1807  ;  and  the  master  was 
to  be  at  liberty  to  state  any  circumstances  specially  at  the  request  of  either 
party. 

The  master  stated  tk  ease,  which  was  subnritted  to  the  solicitor  general  of 
Scotland  and  Sir  James  Moncrieff.    They  gave  an  opinion, (a)  that, 
QpoB  an  heritable  bond,  *the  creditor  has  a  right  of  personal  action    ["^395] 
against  the  debtor,  and  that  the  real  charge  is  added  for  the  security 
of  the  creditor :  and,  upon  that  authority,  the  master  found  that  the  testatrix 
had  a  right  of  personal  action  in  respect  of  Johnstone's  bonds. 

1829 ;  July  11. — Upon  this  report  the  cause  came  again  to  a  hearing. 

(a)  That  opinion  wm  m  foUoiri :— *•  There  can  be  no  doabt  that  the  party  in  the  right  of  an 

heritable  bond  has  a  right  of  penonal  aetion  against  the  debtor  or  grantor  of  the  bond,  and  hie  eze. 

enton  and  repreaentathres,  for  payment  of  the  ram  for  which  the  heritable  eeenrity  ii  granted. 
I  The  real  or  herluMe  seonrity  ii  added,  for  the  safely  sf  the  oieditor,  to  the  permnal  obligation  oC 

the  debtor ;  and  when  a  debt  is  so  secured,  important  consequeneee  Mfew,  in  regard  to  the  socces. 

nen  of  the  creditor's  interest  in  the  bond.  But  the  circumstance,  that  the  oreditor  has  obtained 
I  real  security  for  the  payment  of  his  debt,  in  no  degree  alters  the  right  to  demand  payment  in  a 

I  penonal  aetion  against  the  debtor  or  his  represenUtires  * 

[1]  ITida  /n  fie  Mof Or  o/  Ma$Um'9  WiU,  6  Paige,  181. 
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Mr.  Trealove  and  Mr.  Birdy  for  the  beir  at  law. 

Mr.  Pept/s,  Mr.  Rose^  Mr.  Lynch,  and  Mr.  6.  Richards,  for  parties  daimiDg 
under  the  will. 

Tbe  aathoritieff  cited  were  The  Duchegs  of  Bucdeugh  v.  Hoare  ;(a)  John- 
stone T.  Baker  cited  to  a  note  in  that  case  ;(Jb)  and  Olover  v.  Strothoff.{c) 

Jtdy  16. — Thb  MASTEa  of  thb  Rolls  :•— The  late  Mr.  George  Johnstone 
purchased  of  Mr.  George  Grant  an  estate  in  Scotland,  which  Mr.  Gxant  had 
previously  charged  with  an  annuity  of  500/.  to  his  wife,  in  case  she  should 
survive  him,  or  he  should  become  bankrupt ;  and,  upon  that  occasion,  Mr. 
Johnstone  was  allowed  to  retain  a  sum  of  10,0002.  part  of  the  purchase  money 
until  Mrs.  Grant^s  death,  paying  interest  on  it,  until  the  annuity  should  arise. 
Accordingly  George  Johnstone  executed  an  heritable  bond,  which,  over  and 
above  making  the  sum  of  10,0002.  and  the  interest  to  accrue  thereon  a  real  bur- 
den upon  the  land,  contained  a  personal  obligation  on  him  to  pay  to  George 
Grant,  his  heirs,  executors,  and  assigns  the  sum  of  10,000/.  upon  the 
f  *396]  death  of  Mrs.  Grant,  and  also  to  pay  the  interest  of  the  said  *sum 
of  10,000/.  to  George  Grant  during  the  joint  lives  of  himself  and  his 
wife,  and,  in  the  event  of  George  Grant  dying  before  his  wife*  to  pay  to  her 
during  her  life  the  annuity  of  500/.  George  Grant  and  his  wife  afterwards 
assigned  the  sum  of  10,000/.,  and  the  interest  to  become  due  thereon,  and  the 
contingent  annuity  of  500/.  to  certain  persons  in  trust  for  Robert  Foster  Grant ; 
and,  by  the  deed  of  assignment,  George  Grant  exonerated  and  discharged. 
George  Johnstone  from  the  obligation  come  under  by  the  bond  above  recited, 
and  from  the  real  burden  created  on  the  lands  by  the  disposition  granted  by 
him  to  Johnstone,  and  from  the  bond  itself ;  and  George  Grant  and  his  wife 
thereupon  delivered  up  to  trustees  an  heritable  bond  by  which  he  had  origi- 
Bally  charged  the  lands  with  the  annuity  in  favor  of  his  wife,  together  with 
her  instruments  of  seisin,  and  the  bond  or  obligation  executed  by  Johnstone. 
At  the  same  time,  George  Johnstone,  by  an  heritable  bond  and  disposition, 
bound  himself  to  pay  to  the  trustees  the  sum  of  10,000/.  within  three  months 
after  the  decease  of  Mrs.  Grant,  with  interest  from  the  day  of  her  death  until 
the  payment  of  the  principal  sum :  and,  by  the  same  instrument,  he  made  the 
sum  of  10,000/.  and  interest  a  real  burden  upon  the  lands. 

The  trustees  afterwards  duly  assigned  all  these  securities  to  their  cestui  que 
trust,  Robert  Foster  Grant.  He  afterwards  assigned  them  to  Mrs.  Ann  Fran- 
ces Middleton,  the  testatrix  in  the  cause ;  and,  upon  that  occasion,  George  John- 
stone executed,  in  London,  an  English  bond  to  Mrs.  Middleton,  for  the  pay- 
ment to  her  of  the  interest  of  the  10,000/.  during  the  joint  lives  of  George 
Grant  and  his  wife,  or  until  the  right  of  Mrs.  Grant  to  the  annuity  should  uke 
place.  Mrs.  Middleton  by  her  will  gave  this  sum  of  10,000/.,  with  all 
[•397]  interest  due  thereon,  upon  certain  trusts  therein  mentioned.  Mrs.  •Mid- 
dleton died  on  the  3d  of  ^(ovember,  1823 ;  and  Mrs.  Grant,  on  the  15lh 

(0)  4  Mad.  407.  (6)  4  Mad  474.  (c)  d  B«»    ». 
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of  December,  1823.  A  part  of  the  10,000/.  was  paid  to  Mrs.  Middleton  in  her 
lifetime:  and  the  question  in  the  present  stage  of  the  cause  is,  whether  the 
Biim,  due  on  the  bond  for  principal  and  interest,  would  pass  by  an  English  will, 
or  was  to  be  considered  as  an  heritable  security,  which  would  not  pass  by  will, 
but  would  descend  to  the  heir  at  law. 

The  opinioi>  of  the  Scotch  advocates  upon  the  case  stated  by  the  master 
does  not  precisely  reach  the  point  which  arises  here.  Mrs.  Middleton  was 
the  assignee  of  Mr.  Johnstone's  securities  to  the  trustees  of  Robert  Foster 
Grant ;  and  the  heritable  bond,  which  he  executed,  contained  also  a  personal 
obligation  to  pay  the  principal  sum  of  10,000/.  within  three  months  after  the 
death  of  Mrs.  Grant,  and  to  pay  the  interest  on  the  10,000/.  from  the  death  of 
Mrs.  Grant ;  but  it  contained  no  obligation  to  pay  the  interest  of  the  10,000/. 
during  the  joint  lives  of  Mr.  and  Mrs.  Grant,  and  it  was  for  this  reason  that 
Mr.  Johnstone  afterwards  gave  his  bond  to  Mrs.  Middleton  for  the  payment  of 
such  interest.  In  the  case  of  The  Duchess  of  Buccleugh  ▼.  Hoarey(a)  there 
was  an  English  security,  as  well  as  an  heritable  bond  ;  and  I  there  held  that 
the  English  security,  passsing  by  the  will,  would  carry  with  it  the  debt,  al* 
though  there  was  also  a  Scotch  security.  In  the  present  case  there  is  no 
English  security,  except  Mr.  Johnstone's  bond  for  securing  the  interest  of  the 
10,000/.  during  the  joint  lives  of  Mr.  and  Mrs*  Grant ;  and  the  English  will, 
in  respect  of  the  English  security,  will  pass  this  interest. 

I  believe  that  it  is  the  practice  in  Scotland  always  to  insert  a  personal  obli- 
gation in  an  heritable  bond,[l]  but  such  personal  obligation  does  not 
alter  the  heritable  *nature  of  the  bond  ;  the  maxim  of  the  Scotch  law    [*398] 
being,  that  the  heritable  security,  which  is  the  jus  nobilius^  draws 
after  it  the  movable  or  personal  security.      Although,  therefore,  I  am  of 
opinion  that  the  heritable  bond  of  Mr.  Johnstone  gave  to  Mrs.  Middleton  a 
right  of  personal  action,  the  bond  nevertheless  retained  its  heritable  nature, 
and  did  not  pass  by  the  English  will,  but  descended  to  the  heir  at  law.[2] 


Crozter  v.  Fisher. 


BoLU.— 1838;  March  98. 

The  word«  '•  rarriTora,'*  in  m  l)eqi]eit  to  ohildren,  held,  apoo  the  context  of  the  will,  to  metn,  rarfi- 
Ting  eo  as  to  atUin  their  feapectiTO  agea  of  twenty*one. 

The  testator,  Joseph  Fisher,  by  his  will  dated  in  January,  1822,  devised 

{a)  4  Mad.  467. 

(1]  It  is  QBoal  in  mortgages  at  least  in  the  state  of  New  York,  to  insert  a  personal  coTenant  on 
the  part  of  the  mortgagor  for  the  payment  of  the  deht.  Was  it  ever  pretended  that  the  addition  of 
one  species  of  seoority  could  destroy,  or  even  aflSset  the  validity  of  another ! 

(2]  Vide  In  the  Matter  of  B«fon»t  Will,  6  Paige,  183.  Hawley  r.  Jamet,  7  Paige,  213.  In 
tit  MaUer  •/  IMertt^  WUl,  8  Pkige,  446,  M».  AmtnUher  v.  Chalmtr,  9  Sim.  L  Newinmm  t* 
SttMsM,  «iito,810« 
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freeholds,  copyholds,  and  leaseholds,  together  with  an  annuity  which  he  had 
parchased  of  Viscount  Mathew,  in  trust,  for  the  separate  use  of  his  wife, 
Elizabeth  Fisher,  during  her  life,  and  after  her  death,  for  the  separate  use  of 
his  daughter  Sarah  Elizabeth  Boot,  during  her  life ;  and,  at  her  death,  he 
gave  the  rents  of  four  of  the  tenements  to  her  husband  Thomas  Boot  during 
his  life  ;  "  and*'  continued  the  testator,  "  at  the  death  of  Mr.  Thomas  Boot,  I 
give,  devise,  and  bequeath  unto  my  said  son  Joseph  Fisher,  bis  heirs,  execu- 
tors, and  administrators,  all  the  above  freehold  and  copyhold  estates  that  I  bad 
given  to  Mr.  Thomas  Boot,  during  the  term  of  his  natural  life,  to  all  the  chil- 
dren of  my  said  daughter  Sarah  Elizabeth  Boot  that  she  now  has  or  may 
hereafter  have  by  her  present  or  any  after  taken  husband,  or  the  survivors  of 
them,  share  and  share  alike,  as  joint  tenants  to  them  and  their  heirs  for 
ever.    And  also  I  give  to  my  said  trustee  all  that  annuity  I  purchased  of 
Lord  Viscount  Mathew  ;  also  all  that   leasehold  messuages  or  tenements, 
situate  in  Nottingham  street^  in  the  parish  of  St.  Mary-le-Bone  ;  and 
[*dd9]    also  all  *that  leasehold  messuage  or  dwelling  house,  situate  in  Bed- 
ford street,  Covent  Garden,  let  on  lease  to  Mr.  George  Carter,  to 
bave  and  to  hold  all  the  said  several  freehold  and  copyhold  estates,  with  all 
their  rights,  members,  and  appurtenances  thereunto  belonging,  or  in  anywise 
appertaining,  to  them  and  their  heirs  for  ever,  and  all  the  said  leasehold  estates 
for  such  terms  as  may  be  unexpired^  with  all  the  said  annuity,  in  whatever 
state  the  same  may  be  at  the  time  of  my  said  daughter's  death,  to  my  said 
trustee  upon  this  special  trust  and  confidence,  to  receive  the  rents  and  profits 
of  all  the  said  several  estates  for  the  sole  use  and  benefit  of  all  the  said  chil- 
dren of  my  said  daughter ;  and  my  further  will  is,  that  my  said  trustee  shall, 
from  time  to  time,  as  the  rents  become  due,  pay  unfo  such  child  or  children  a 
just  proportion  of  such  interest,  as  they  shall  arrive  at  their  age  of  twenty- 
one  years,  and  to  place  the  interest  of  the  infants'  shares  in  the  three  per  cent, 
consolidated  bank  annuities  for  their  own  sole  use  and  benefit,  and  so  on  al- 
ternately, till  the  youngest  child  shall  arrive  at  his  or  her  age  of  twenty-one 
years,  and  then  all  the  said  children,  or  the  survivors  of  them,  to  be  let  into 
full  possession  of  all  the  said  estates,  share  and  share  alike.    I  give  unto  my 
grand-daughter  Elizabeth  Boot,  as  her  share  of  all  the  said  children's  estate 
all  those  two  annuities  that  I  purchased  of  Mr.  Edward  Smith,  secured  on 
premises  in  Brompton  Row,  Knightsbridge,  as  a  marriage  portion :  now  I 
give  unto  my  son  Joseph  Fisher  the  two  said  amiuities  in  trust  for  my  said 
grand-daughter  upon  this  special  trust  and  confidence,  to  pay  unto  her  all  the 
interest  of  the  said  annuities,  as  they  shall  become  due  and  paid,  for  her  own 
sole  and  separate  use." 

The   testator  died   in    1803.    At  that   time,  Thomas  Boot  and   Sarah 
Elizabeth  Boot   had   ten   children,  several   of  whom   died  under   twenty- 
one. 
[^400]      *The  leaseholds  in  Bedford  street  and  Nottingham  street,  as  well 
as  the  annuity,  were  part  of  the  property  which  was  gitf  n  to  Mm. 
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^_^ 18U8.--Cr<iiiw  V.  Fiibar. 

Boot  for  life:  and  on  ber  death,  the  question  arose,  at  what  time  the 
interests  of  her  several  children  in  this  portion  of  the  assets  became  vested. 

Mr.  Pepys  and  Mr.  Girdlestme^  for  the  plaintiffs, 

Mr.  TreslovCt  Mr.  Wakefield,  Mr.  Titm^yt  and  Mr.  Lovat  for  different 
defendants. 

One  construction  contended  for  was,  that  the  shares  of  the  property  did  not 
▼est,  till  the  youngest  child  attained  twenty-one ;  or  if  the  share  of  an  elder 
child  did  not  vest  at  any  earlier  period^  yet  that  it  would  be  devested,  in  the 
event  of  his  dying  before  the  youngest  reached  his  full  age.  It  was  when  the 
youngest  child  attained  twenty-one,  and  not  till  then,  that  the  property  was  to 
be  distributed  among  the  children ;  io  that  time,  therefore  the  term  "  survivors'* 
was  to  be  referred;  and  only  such  of  the  children^  as  should  be  then  living 
could  take. 

Another  construction  was,  that  the  shares  vested  in  the  children  as  they 
i  respective^  atuined  twenty-one,  and  that  the  phrase,  *'  the  said  children  or 

I  the  survivors  of  them'*  was  equivalent  to  "  all  the  said  children,  or  such  of 

them  as  shall  live  to  attain  the  age  of  twenty-one."  Each  child,  as  he 
attained  twenty-one,  was  to  receive  his  share  of  the  accumulated  rents 
and  profits:  a  direction  which  was  irreconcilable  with  the  supposition 
that  the  interest  was  liable  lo  be  vested  by  any  subsequent  event. 

A  third  construction  was,  that  the  word  "  survivors"  was  to  be  re-  [MOl] 
Cened  lo  the  death  of  the  tenant  for  life,  and  *that  all  the  children 
who  survived  tiie  tenant  for  life,  took  vested  imeresu,  even  though  they  did 
Bot  attain  twenty-one  yeani.  The  irusteasi,  it  w«s  said,  were  directed  from 
tl»e  death  of  the  daugbtar  to  receive  the  rents  and  profits  for  the  sole  use  of 
all  her  ohildren,  and  the  aharea  of  the  infants  were  ordered  to  be  invested 
for  their  benefit.  All  the  cbildrei^  therefore,  who  were  then  living,  took  a 
vested  interest  in  the  rents  and  profils;  and  it  coald  scarcely  be  supposed 
that  the  testator  meant  the  shares  ef  the  rents  and  profits  to  vest  at  one  time 
and  the  shares  of  the  capital  to  vent  at  another. 

Thb  MaeTsa  of  ran  Rous  stated,  that  the  court  would  not,  unless  forced 
by  the  plainest  words*  Mlept  a  construction,  by  which  the  interest  of  a  child  of 
full  age,  aad  settled  in  life«  would  be  devested,  if  he  happened  to  die  before  the 
VDoageat  child  atUined  tweoty-^one ;  that  here  the  ward  ''  survivor"  admitted 
of  another  and  more  rational  meaning,  namely,  surviving  so  as  io  attain  twenty- 
eoe ;  that,  therefture,  every  child  attaining  twenty-one  acquired  a  vested  interest 
in  his  pceportionof  the  capital ;  and  that  the  childreni  who  died  before  attaining 
twenty-one,  took,  during  their  lives,  a  vested  interest  in  that  proportion  of  the 
rents  and  profits  which  corresponded  to  their  presumptive  shares,  but  that  such 
inierest  deierauned  on  their  deaths^l]  ^ 

[]]  For  euea  having  aboaring  upon  the  rabjeet,  thoagh  perbapf  remotely,  loe  Crowder  ▼.  Shnu, 
3  Rust.  317.  Btarker  v.  Lea,  Tom.  &  Hom.  413^  WimUrton  t.  Cruwfwd,  1  Rom.  Bl  M.  407. 
Brifhi  V.  Bowt.  3  Mjl.  &  K.  316.    Mwmii  v.  Coiw,  7  Fkige,  338. 
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The  decree  was  as  follows  : — ^His  Honor  doth  declare,  thai  all  the  children 
of  Sarah  Elizabeth  Boot,  who  lived  to  attain  the  age  of  twenty-one  years, 
except  the  defendant  Elizabeth  Machon,(a)  took  vested  interests  in 
[*402l  ♦the  leasehold  estates  in  Bedford  street,  Covent  Garden,  and  Notting- 
ham street,  in  the  parish  of  Mary-le-bone,  and  in  the  produce  of  the 
annuity  purchased  by  the  testator  of  Lord  Viscount  Mathew,  in  the  will  of  the 
testator  respectively  mentioned  ;  and  that  the  shares  of  such  of  the  children  of 
Elizabeth  Boot,  who  died  under  the  age  of  twenty-one  years,  survived  to  the 
remaining  children  ;  and,  as  to  the  accumulation  of  rents  of  the  said  leasehold 
estates,  and  the  produce  of  the  said  annuity  that  took  place  during  the  respec- 
tive minorities  of  the  children,  His  Honor  doth  declare,  that  such  of  them,  who 
attained  twenty-one  years  of  age,  took  vested  interests  therein,  and  such  of 
them,  who  died  under  twenty-one  years  of  age,  took  vested  interest  therein, 
until  the  time  of  their  respective  deaths. 

Reg.  Lib.  1827,  A.  1468. 


[•403]  •Palmer  v.  Holfokd. 

RoLiA-r-18d8 ;  March  28. 

If  the  iateresi  of  an  unborn  child  of  a  perwn  in  beinf  does  not  voft  when  looh  unborn  child  aUains 
twenty^ne,  the  ^  ii  too  remote  and  void,  and  the  limitationa  o?er  are  void  also. 

The  testator  made  his  veill,  inter  alia,  in  the  following  words : — '^  I  give 
and  bequeath  the  sum  of  2500Z.  stock  of  the  governor  and  company  of  the 
bank  of  England,  commonly  called  bank  stock  (part  of  my  capital  or  share  in 
such  stock,)  unto  the  said  Robert  Holford  and  Charles  Bosanqaet,  and  my 
friend  Richard  Cooke,  and  direct  the  same  to  be  transferred  into  the  names  of 
the  said  Robert  Holford,  Charles  Bosanquet,  and  Richard  Cooke,  or  the  sur- 
vivor of  them,  or  the  executors  or  administrators  of  such  survivor,  forthwith, 
or  as  soon  as  conveniently  may  be  after  my  decease,  upon  the  trusts  and  for 
the  purposes  following ;  viz.  upon  trust  that  they  the  said  Robert  Holford, 
Charles  Bosanquet,  and  Richard  Cooke,  or  the  survivors  or  survivor  of  them, 
or  the  executors  or  administrators  of  such  survivor,  do  and  shall,  by  the  invest** 
ment  of  the  dividends,  bonuses,  and  proceeds  of  the  said  capital  stock  or  sum 
of  2500Z.,  as  they  shall  respectively  become  due  and  be  received,  or  as  soon 
as  conveniently  may  be  afterwards,  in  their  or  his  own  names  or  oame^  in  or 
upon  any  parliamentary  security  or  securities  (such  securities  to  be  ai  discre- 
tion altered  or  varied  for  any  other  or*  others  of  the  like  nature,)  and  by  like 
investment  from  time  to  time  of  the  interest,  dividends,  bonuses,  and  proceeds 
of  prior  investments,  raise  an  accumulated  fund,  and  assign  and  transfer  such 
accumulated  fund  unto  all  and  every  the  child  and  children  of  my  said  son 

(a)  Elizabeth  Maehon  was  the  grand-danghter  Elizabeth,  to  whom  two  annuitiee  were  bequeathed 
in  lieu  of  her  ihare  of  the  fund. 
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ItM^Pblmer  v.  HoMbrd.  ^ 

Charles  Thomas  Hodsoo,  who  sbtli  be  li? ing  at  the  end  and  expiration  of  tho 
term  of  twenty-eight  years,  to  bQ  computed  from  my  decease,  other 
than  and  except  an  eldest  or  only  son,  such  children,  if  *more  than    [*404] 
one,  to  take  equally  as  tenants  in  common ;  and  if  there  be  but  one 
such  child,  then  the  whole  to  such  one ;  and  in  case  no  child  or  children  of 
niy  said  son  Charles  Thomas  Hudson,  other  than  and  except  an  eldest  or  only 
son,  shall  be  living  at  the  expiration  of  the  said  term  of  twenty-eight  years, 
then  do  and  shall  assign,  transferi  and  pay  the  said  accumulated  fund  unto  the 
only  child  wholly,  if  but  one,  or  all  the  children  equally,  if  more  than  one,  of 
my  said  son  J.  S.  Hudson,  who  shall  be  living  as  tenants  in  common  ;  and  in 
default  of  any  such  last  mentioned  child  or  children,  unto  him,  my  said  son  J. 
S.  Hudson,  if  living ;  but  if  he  shall  not  be  living,  then  do  and  shall  divide 
the  said  accumulated  fund  into  equal  moieties,  and  assign,  transfer,  and  pay 
one  of  soch  moieties  to  the  child  wholly,  if  but  one,  or  all  the  children  equally, 
if  more  than  one,  of  my  said  daughter  Catharine  Charlotte  Hudson,  who  shall 
be  then  living,  as  tenants  in  common  ;  and  in  default  of  such  child  or  children, 
unto  her  my  said  daughter  Catharine  Charlotte  Hudson,  if  she  shall  be  living ; 
but  if  she  shall  not  be  living,  then  do  and  shall  assign,  transfer,  ami  pay  such 
moiety  in  such  manner  as  the  other  of  the  said  moieties  is  hereinafter  directed 
to  go  and  be  disposed  of;  and  do  and  shall  assign,  transfer,  or  pay  the  said 
other  and  remaining  moiety  unto  the  only  child,  if  but  one,  wholly,  or  unto  all 
the  children  equally,  if  more  than  one,  of  my  said  daughter  Harriet  Richard 
son,  who  shall  be  then  living,  as  tenants  in  common  ;  and  in  default  of  such 
last  mentioned  child  or  children,  unto  her  my  said  daughter  Harriet,  if  living : 
but  if  she  shall  not  be  living,  then  do  and  shall  assign,  transfer,  and  pay  the 
same  moiety  in  the  like  manner  as  the  said  first  mentioned  moiety  is  herein- 
before directed  to  be  paid  and  be  disposed  of;  and  in  case  there  shall  not,  at 
the  expiration  of  the  said  term  of  twenty-eight  years,  be  any  person  or 
persons  living,  who,  under  the  trusts  and  directions  hereinbefore  •con-   [MOS] 
tained,  shall  become  entitled  to  the  said  accumulated  fund,  I  mean  and 
direct  that  the  same  shall  be  considered  as  part  of  my  residuary  personal 
estate,  and  go  accordingly.'* 

The  testator  died  in  October,  1818.  His  son  Charles  Thomas  had  five 
children  at  the  time  of  the  date  of  the  will,  and,  after  his  death,  he  had  another 
son,  who  died  an  infant.     Charles  Thomas  Hudson  died  in  April,  18S7. 

It  was  admitted  that  the  accumulation,  directed  for  twenty-eight  years,  might 
be  good  for  twenty-one  years,  under  the  39  &  40  6.  3,  c.  98  ;  and  the  question 
was,  whether  the  limitation  in  favor  of  the  children  of  Charles  Thomas  Hud- 
son who  should  be  living  at  the  expiration  of  the  twenty-eight  years,  and  the 
limitations  over,  if  there  were  no  such  child,  were  good  or  not  ? 

Mr.  BickersMh  and  Mr.  Duckworth^  for  the  plaintiff  :^The  gift  is  notta 
uke  effect  till  the  expiration  of  a  gross  term  of  twenty-eight  years  from  the 
death  of  the  testator,  and,  in  that  respect,  tends  to  a  perpetuity.    The  trusts  of 
the  stock  and  of  its  accumulations  are  for  such  of  the  children  of  Charles 
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1838.-*Paliii6r  ▼.  Holford. 


Thomas  Hudson  as  shall  be  alHre  at  ihe  end  of  that  period.  Suppose  Charles 
Thomas  Hudson  to  have  died  at  the  end  of  a  year  from  the  testator's  death, 
twenty-seven  years  more  must  have  elapsed,  before  it  could  have  been  ascer- 
tained who  were  the  persons  entitled  under  this  bequest ;  in  other  words,  the 
gift  is  postponed,  till  more  than  twenty-one  years  after  a  life  in  being.  If 
Charles  Thomas  Hudson  had  had  children  after  his  father's  death,  and  died 
within  six  years  from  that  event,  those  children,  if  they  lived  to  the  end  of  the 
twenty-eight  years,  would  have  been  entitled  to  share  with  the  children  who 
were  born  in  the  testator's  lifetime  ;  yet  their  right  to  the  enjoyment 
[*406}  *of  the  bequest  would  not  have  vested,  till  more  than  twenty-one  years 
after  their  parent's  death. 

It  is  no  answer  to  say,  that,  in  the  events  which  have  happened,  or  which 
might  have  happened,  the  twenty-eight  years  will  fall  within  the  period  of 
twenty-one  years  from  the  death  of  Charles  Thomas  Hudson.  To  render  a 
gift  valid,  it  is  not  enough  that  it  may  take  e£fect  within  a  life  or  lives  in  being, 
and  iwenty-one  years  afterwards :  it  must  be  a  gift  which  shall  of  necessity 
take  effect  (if  it  takes  effect  at  all,)  within  the  period  prescribed  by  the  law. 
Property  cannot  be  well  limited  to  a  person  not  in  esse  in  such  a  manner  that 
the  vesting  of  the  interest  in  him  shall  or  may  be  postponed  beyond  the  period 
of  his  attaining  the  age  of  twenty-one  years.  Jee  v.  Audleyy{a)  Leake  v.  Rob- 
inson^h)  Bull  v.  Pritchard,{c)  Jones  v.  Mackilwain^{d)  Bengough  v.  £d- 
ridge.{e) 

Mr.  Horne  and  Mr.  Purvis,  contra  : — The  bequest  is  different  in  form  and 
substance  from  all  the  cases  cited.  Even  if  a  gift  to  take  effect  twenty-eight 
years  after  the  testator's  death,  standing  per  se,  were  too  remote,  the  limita- 
tions to  Catharine  Charlotte  Hudson  and  Harriet  Richardson,  in  case  the  prior 
limitations  failed,  shows  that  the  testator  meant  these  prior  limitations  to  take 
effect  during  the  lifetime  of  his  two  daughters  ;  and  thus  the  trusts  will  be 
brought  within  the  limits  allowed  by  law. 

The  Master  of  the  Rolls  : — The  expressed  intention  of  the  testator  is, 
that  all  the  children  of  his  son  Charles  Thomas  Hudson,  other  than  an 
[*407]  eldest  son,  should  lake,  who  were  living  at  the  ^expiration  of  twenty* 
eight  years,  and  that  no  person  should  take  before  that  period.  If 
Charles  Thomas  Hudson  had  such  children  born  to  him  at  any  time  within 
seven  years  from  the  testator's  death,  then  the  vesting  of  the  interests  of  such 
children,  who  were  unborn  at  the  death  of  the  testator,  would  have  been  sus- 
pended for  more  than  twenty-one  years,  and  the  gift,  therefore,  is  too  remote 
and  void  ;  and  the  gifts  over,  not  being  to  take  effect  until  after  the  same  period, 
which  is  too  remote,  are  necessarily  void  also.f  1] 

(a)  1  Coz,  3S24.  (6)  S  Mer.  363.  (c)  1  Rnnell,  313. 

{d)  1  Raaaell,  290.  (e)  1  Sim.  173. 

[1]  Vide  Eyre  v.  Mw9den,  9  E«eii,  564.    BU^se  v.  Burgh,  3  B«av.  931,  396. 
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1898  — Momy  y.  Addenbrook. 


Murray  t;.  Addenbrook. 

RoLU.— 1828;  Mtreh  31,  April  1. Lmo.  Imm  Haix.^18S8;  August.    1829;  December  23. 

1830;  Janoary  )6. 
In  a  wOl,  the  wonia  ••  failing  the  male  iaaoe,*'  wef€,  upon  Um  whole  eontezt,  oonetmed  to  mean, 

••  if  then  ahall  be  no  aon  then  livinf  .*• 
A  teatalte  ba?iog  bequeathed  a  yearly  sum  to  a  perion  for  life,  gave  the  annuity,  upon  the  death 

of  the  annuitant,  to  the  eldest  snnriving  son  of  A.,  and,  failing  the  male  issue  of  A ,  to  the 

daughters  of  A.  liTing  at  the  demise  of  such  male  issue ;  at  the  death  of  the  annuitant,  A.  bad 

BO  son  living,  but  had  two  dangbten :  Held,  that  the  gift  to  the  daughters  of  A.  was  not  too 

remote,  and  that  they  were  entitled  to  the  annuity. 
The  same  testator  ga?e  the  residue  to  his  widow  during  her  life,  and  at  her  demise,  to  the  eldest 

sunriving  son  of  A.  upon  his  attaining  twenty-five  [the  trustees  being  directed  to  apply  the  in. 

terest  to  his  use  till  he  attained  that  age,)  or,  failing  such  male  issue,  to  the  dangbten  of  A. 

liring  at  the  time  of  the  demise  of  the  last  of  sueh  male  issue ;  the  only  son  of  A.  died  under 

twenty-fiTe,  in  the  lifetime  of  the  widow,  leaTing  two  daughtem  of  A.  him  sunriving  :  Held, 
That,  if  there  had  been  any  son  of  A.  living  at  the  death  of  the  widow,  he  would  have  taken  a 

vested  interest  in  the  residue,  though  he  had  not  then  attained  the  age  of  twenty-five : 
That  the  gift  over  of  the  residue  to  the  daughters  of  A.  was  not  too  remote,  and  that,  in  the  events 

whieh  happened,  they,  upon  the  death  of  the  widow,  became  entitled  to  the  residue. 

The  testator,  General  Murray,  after  giving  by  his  will  several  life  annuities 
to  different  persons,  and,  among  others,  to  John  Murray,  eldest  son  of  Sir 
John  Murray,  Bart.,  60/.  per  annum,  during  his  life,  proceeded  in  the  following 
words : — ^»*  These  several  annuities,  amounting  to  270/.  per  annum,  are  to 
be  paid  half*year1y;  the  first  half-yearly  payment  to  be  made  within  six 
months  after  my  decease,  and  which  270/.  per  annum,  as  the  several 
^Hfe  annuities  fall  in,  I  give  and  bequeath  to  my  aforesaid  trustees  for  [*408] 
the  use  and  benelSt  of  the  eldest  surviving  son,  lawfully  begotten,  of 
the  aforesaid  Sir  John  Murray,  Bart.,  and,  failing  the  male  issue  lawfully 
begotten  of  the  said  Sir  John  Murray,  Bart.,  to  the  daughters  lawfully  begot* 
ten  of  the  said  Sir  John  Murray,  living  at  the  demise  of  such  male  issue,  in 
equal  proportions." 

The  clause,  by  which  the  testator  disposed  of  the  residue  of  his  property, 
was  in  the  following  words  : — "  The  remaining  produce  is  to  be  enjoyed  by 
my  wife,  Mary  Murray,  during  her  natural  life  :  and  then  I  give  and  bequeath 
the  aforesaid  sums,  at  her  demise,  to  the  eldest  surviving  son,  lawfully  begot- 
ten, of  Sir  John  Murray,  Bart.,  aforesaid,  upon  his  coming  to  the  age  of 
twenty-6ve  years ;  the  interest  arising  therefrom,  after  the  demise  of  my  said 
wife,  Mary  Murray,  to  be  applied  1o  the  use  of  the  said  surviving  eldest  son, 
as  to  my  trustees  may  seem  most  proper,  till  he  comes  to  the  age  of  twenty- 
five  years  as  before  specified  ;  or,  failing  such  male  issue  lawfully  begotten,  to 
the  daughter  or  daughters  of  the  aforesaid  Sir  John  Murtay,  Bart.,  lawfully 
begotten,  and  living  at  the  time  of  the  demise  of  the  last  of  such  male  issue, 
in  equal  proportions.'* 

Sir  John  Murray  had  one  son  only,  John  Murray,  who  died  under  twenty«> 
five,  before  any  of  the  other  annuitants,  and  did  not  leave  any  son.  There 
were  two  danghteis  of  Sir  John  Murray  who  survived  the  son. 
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Some  time  afterwards,  one  of  the  annuitants  died :  and  now  the  question 
was.  Whether,  in  the  event  which  had  happened^  the  annuity  was  undisposed 
of,  and  went  to  the  testator^s  next  of  kin,  or  whether,  by  reason  of  the  death 
of  the  only  son  of  Sir  John  Murray  befoie  the  annuitant,  the  annuity  passed 

by  the  words  of  the  will  to  Sir  John  Murray's  two  daughters. 
[*409]        *Mr.  Pembertonj  for  the  next  of  kin  : — "Failing  the  male  issue  of 

Sir  John  Murray,"  is  the  event,  and'  the  only  event,  in  which  the  fund 
is  given  to  the  daughters.  The  gift  to  them  is,  therefore,  a  disposition  of  per- 
sonal estate,  to  take  effect  after  a  general  failure  of  issue  male,  and,  conse- 
quently, is  too  remote.  The  language  is  free  from  ambiguity ;  and  to  restrict 
the  term  male  issue  to  a  signification  different  from,  and  other  than,  that  which 
it  usually  bears,  would  be  to  make  a  will  for  the  testator,  instead  of  interpreting 
the  will  which  he  has  actually  made.  To  support  the  gift  to  the  daughters,  it 
must  be  contended  that  male  issue  is  synonymous  with  sans ;  but  the  phrase 
is  not  "  the  said  male  issue,"  or  ''  such  male  issue  as  aforesaid  ;"  nor  is  there 
any  ground  on  which  the  generality  of  the  expression  can  be  restricted.  If 
this  limitation  is  to  be  supported  by  a  conjectural  construction,  there  is  scarcely 
a  decided  case  of  limitations  void  for  remoteness,  in  which  thay  might  not 
have  been  upheld  on  the  same  principle. 

Mr.  Wakefield^  contra  : — ^The  question  is  simply,  whom  did  the  testator  in«> 
tend  by  male  issue  ?  The  term  is  not  one  that  bears  a  technical  and  inflexible 
signification  ;  and  there  are  many  cases,  in  which  it  has  had  meanings  put  on  it, 
sometimes  more,  and  sometimes  less,  restrictive.  Morse  v.  Lord  Ormond0^{a) 
Wellington  v.  WeUvngton,(b)  The  objects  of  the  testator's  bounty,  in  his  dis- 
position of  the  fund  provided  for  the  annuities,  appear  to  have  been  the  sons 
and  daughters  of  Sir  John  Murray ;  and  the  daughters  are  postponed  only  for 
the  sake  of  the  sons.    There  is  no  gift,  either  express  or  implied,  to  the  issue 

of  sons.  When,  therefore,  the  bequest  to  the  daughters  is  made  to 
[*410J    depend  on  the  failure  of  male  issue,  he  meant  sons — *the  persons  who 

would  take  under  the  preceding  gift.  The  male  issue,  of  which  he 
speaks,  is  ''  male  issue  lawfully  begotten  of  Sir  John  Murray ;"  a  mode  of  ex- 
pression which,  in  strict  propriety,  is  applicable  only  to  sons,  and  cannot  be 
considered  as  descriptive  of  more  remote  descendants.  The  daughters,  to 
whom  the  fund  is  given  over,  are  to  be  daughters  living  at  the  demise  of  such 
issue  male ;  so  that  the  testator  had  in  view,  not  an  indefinite  failure  of  issue 
male,  but  a  failure  of  issue  male  in  the  lifetime  of  Sir  John  Murray's  daugh- 
ters. 


April  1.<^The  Master  of  the  Rolls: — The  expressed  intention  of  the 
testator  is,  that  the  eldest  of  the  sons  of  Sir  John  Murray,  who  should  survive 
the  annuitant,  should  succeed  to  the  annuity ;  and  if  it  had  happened  that  Sir  John 
Murray  had  bad  sons,  and  that  the  first  son  had  died  before  the  annuitant, 

(a)  5  Mtd.  115,  and  \  Basnell,  S89.  <6)  4  Burr.  S165. 
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leaving  a  son,  ihe  second  son.  surviTing  the  annuitant,  must  have  taken  in  ex* 
elusion  of  the  sons  of  the  first  son.  The  testator,  therefore,  has  told  us,  that 
he  did  not  mean  to  limit  the  succession  of  the  annuity  to  the  issue  male  of  Sir 
John  Murray,  bnt  that  he  contemplated  a  petsonal  benefit  to  such  son  of  Sir  John 
Murray  as  should  survive  the  annuitant ;  and  he  could  hardly  mean  that  the 
auccession  of  the  daughters  should  depend  upon  the  failure  of  issue  male  who 
were  not  to  take  before  the  daughters.  It  is  true,  that,  as  between  the  sons, 
th«  right  was  to  depend  upon  the  single  fact  of  survivorship  of  the  annuitant, 
but  that  the  daughters  were  to  take,  although  they  did  not  survive  the  annuitant, 
if  tbej  were  living  at  the  demise  of  tha  male  issue  :  but  this  difference  may 
well  have  escaped  the  attention  of  the  testator ;  or  he  may  have  intended  it,  as 
the  daughters  were  to  take  equally  between  them.  It  is  observable, 
'that  the  expression  **  living  at  the  demise  of  such  male  issue"  is  more  [*41 1  ] 
referable  to  the  death  of  an  individual,  than  to  the  extinction  of  a  whole 
line  of  issue. 

Upon  the  whole,  therefore,  it  does  appear  to  me  that  I  shall  best  advanoe 
the  intention  of  this  testator  by  construing  the  words  -'  failing  the  male 
issue"  as  if  it  had  been  written,  **  if  there  shall  be  no  son  of  Sir  John  Murray 
then  living,**  and  by  declaring,  that  the  two  daughters  of  Sir  John  Murray  are 
entitled  to  the  annuity, 

1828;  August  7. '^The  next  of  kin  appealed  against  this  order;  and  the 
question  was  argued  before  the  Lord  Chancellor. 

Before  the  petition  of  appeal  was  disposed  of,  the  widow  of  the  testator 
died  ;  and  then  the  question  arose  on  the  residuary  clause,  whether  the  resi* 
due,  of  which  the  widow  was  tenant  for  life,  went  over  upon  her  death  to  the 
two  daughters  of  Sir  John  Murray,  or  whether  the  limitation  to  them  was  too 
remote,  so  that  the  fund  devirfved  to  the  next  of  kin. 

The  next  of  kin  presented  a  petition,  claiming  to  be  entitled  to  the  residue  ; 
and  both  petitions  were  heard  togetlier. 

1829.;  December  22.-«-Mr.  Pemberton,  for  the  next  of  kin  : — '*  Failing  the 
male  issue  of  Sir  John  Murray'*  must  mean  a  general  failure  of  issue :  whence 
it  follows,  that  the  gift  over  is  too  remote.  Andree  v.  Ward{a).  This  con- 
struction gives  the  words  their  natural  import ;  and  it  is  OMst  conso- 
nant to  the  probable  intention  of  the  ^testator :  for  he  did  not  mean  that  [*412] 
the  daughters  should  take  any  benefit,  so  long  as  there  existed  any 
person  answering  the  description  of  male  issue  of  Sir  John  Murray.  Sup* 
pose  that  the  son  bad  died  leaving  a  son ;  could  the  daughters  have  claimed  in 
that  state  of  circumstances,  without  going  contrary  to  the  e^^press  words  of  the 
bequest,  and  to  the  views  by  which  the  testator  seems  to  have  been  regulated 
in  the  disposition  of  his  property  ? 

Even  if  male  issue  be  considered  to'mean  sonst  the  limitations  over  will  not 

(s)  1  RoMeU,  see. 
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be  valid.  *^  The  eldest  sunriving  son  of  Sir  John  Murray**  denotes,  whosoerer 
shall  be  the  eldest  surviving  son  of  Sir  John  Murray  at  the  time  when  the 
several  annuities  fall  in  ;  and,  consequently,  it  includes  all  sons  of  Sir  John 
Murray,  whether  born  or  unborn.  "  Failing  the  male  issue,**  therefore,  even 
in  the  most  restricted  sense  which  can  be  put  upon  it,  must  mean  "  failing  all 
sons  of  Sir  John  Murray,  whether  in  esse  or  not  :**  and  the  gift  over  will  be  a 
gift,  which  is  to  take  effect  on  the  extinction  of  a  class  of  persons,  some  of 
whom  are  not  or  may  be  not  in  esse^  and,  consequently,  is  too  remote.  It  is  not 
aided  by  the  circumstance  that  Sir  John  Murray  had  only  one  son,  who  was 
in  esse  at  the  testator's  death  :  for  wh^re  a  limitation  is  to  a  class,  or  upon  the 
failure  of  a  class,  if  it  cannot  operate  in  favor  of  the  whole  class,  or  upon  a 
failure  of  the  whole  class,  it  cannot  take  effect  at  all.  That  the  class  happen- 
ed, defactOf  to  comprise  only  individuals,  with  reference  to  whom,  if  they  had 
been  named  or  specifically  described,  the  bequest  would  have  been  good,  is 
quite  immaterial.  Lectke  v.  Robinson^{a)  Jee  v.  Audley,(h)  The  eldest  sur- 
viving son  might  have  been  a  son  who  was  not  born  till  long  after  the  testator's 

death. 
[Ml3]  *The  same  observations  and  reasoning  apply  to  the  residuary 
clause,  with  this  additional  objection,  that  there  the  gift  to  the  sons, 
as  well  as  the  gift  to  the  daughters,  is  too  remote ;  for  the  bequest  is  to 
the  eldest  surviving  son  of  A.,  upon  his  attaining  the  age  of  twenty-five — 
that  is,  to  a  person  who  might  not  be  in  esse  at  the  death  of  the  testator,  upon 
his  attaining  twenty-five.  It  comes  directly  within  the  rule  of  Robinson  v. 
Leake{c)  and  jBmA  v.  Pritchard.(d) 

Mr.  Pepysy  for  the  personal  representative  of  the  widow,  followed  the  same 
Itae  of  argument. 

Mr.  Knight,  Mr.  Wakefield,  and  Mr.  Flood,  for  the  daughters  of  Sir 
John  Murray  : — The  gift  of  the  fund  appropriated  for  the  annuities  is,  •*  to 
the  eldest  surviving  son,** — ^that  is,  to  the  eldest  son  living  when  the  annuities 
respectively  fall  in ;  and  failing  male  issue,  that  is,  such  mate  issue,  or,  in  other 
words,  (ailing  sons,  to  the  daughters  of  Sir  John  Murray.  In  many  cases, 
words,  which  taken  per  se,  imported  a  general  failure  of  issue,  have  been 
restricted  to  a  failure  of  issue  of  a  particular  class,  or  to  a  failure  of  all  issue 
within  a  limited  period.  Lyde  v.  Lyde,{e)  Morse  v.  Lord  Ormonde  :{g)  and 
both  the  particular  turn  of  the  phraseology  of  this  bequest,  and  the  general 
scope  of  the  will,  show,  that,  in  the  present  case,  ''  failing  issue  male**  ought 
to  be  construed  with  reference  to  the  particular  species  of  issue  male  to 
which  he  had  confined  his  bounty.  The  gift  over  to  the  daughters  will  un- 
questionably include  daughters  coming  into  esse  after  the  death  of 
[*414]  the  testator,  as  well  as  those  born  in  his  ^lifetime ;  but  the  only 
persons  who  could  take  under    the    description,  would  be    those 

(a)  3  Mer.  88d.  (6)  1  Coz,  324.  {e)  9  Mer.  388.  (d)  1  Riim6]],313. 

(e)  1  T.  R.  593.  {g)  1  RntMU,  388. 
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daughters  who  were  in  esse  when  the  failure  of  male  issue  took  place 
and  all  born  afterwards  would  be  excluded.  Whitbread  v.  St.  John^a) 
Walker  v.  Shore.(b)  But  that  failure  of  issue  is  a  failure  of  issue  which 
must  take  place  before  the  annuity  falls  in ;  and,  coosequentiy,  within  the 
limits  of  an  existing  life.  A  point  of  time  is  fixed  with  lespect  to  each 
annuity,  when  the  interest  must  vest  absolutely,  either  in  one  person  or 
another ;  that  point  of  time,  is  the  expiration  of  the  annuity — ^in  other  words 
the  termination  of  a  life  in  being.  Upon  the  death  of  the  annuitant*  the  eldest 
surviving  son  (if  there  had  been  such  a  eon)  would  have  taken ;  if  there 
was  no  such  son,  then  the  daughters  were  to  take.  It  is  not  a  fair  repre- 
sentation of  the  case,  to  say,  that  the  limitation  to  the  danghters  is  expec- 
tant on  the  failure  of  a  class  which  includes,  or  may  include,  persons  not 
in  esse;  for,  though  sons  of  Sir  John  Murray,  not  in  esse  at  the  testator's 
death,  might  have  taken  under  this  will,  the  gift  to  the  daughters  is  not  by 
way  of  remainder,  expectant  upon  the  determination  of  the  interest  given 
to  the  sons,  but  is  a  limitation,  which  is  to  take  effect,  if,  at  the  death  of 
the  annuitants,  there  be  no  son.  If  there  had  been  a  son  then  living,  he  would, 
unquestionably,  have  taken  the  annuity  absolutely,  and,  in  no  subsequent 
event,  could  any  portion  of  it  have  devolved  to  the  daughters.  It  is  clear, 
therefore,  that  the  limitation  to  the  daughters  is  alternative  or  substitutionary, 
and  not  by  way  of  remainder. 

Even  if  "  failing  male  issue'*  be  not  restricted  to  a  failure  of  sons,  still 
there  is  a  period  fixed,  within  which  it  must  take  place :  that  period  is  the 
determination  of  the  life  of  the  annuitant :  and,  therefore,  the  contin- 
gency *is  not  too  remote.    A  limitation  over,  upon  a  failure  of  issue    [*415] 
within  the  period  of  lives  in  being,  is  good. 

The  case  would  have  been  apparently  stronger  in  favor  of  the  next  of  kin, 
if  the  bequest  h^d  been,  after  the  death  of  the  annuitant,  to  the  issue  male  of 
Sir  John  Muiray,  and,  failing  issue  male,  to  his  daughter :  yet  even  then  the 
limitation  would  have  been  good.  For  "  failing  issue  male"  would  be  equiva- 
lent to  **  in  default  of  issue  male  ;^  and  in  KniglU  v.  EUiSf{c)  a  bequest 
after  the  death  of  A.  to  his  issue  male,  and,  in  default  of  such  issue,  to  the 
testator's  nieces,  was  sustained. 

On  the  residuary  bequest  there  is  still  less  doubt.  There  the  period  of 
distribution  is  the  death  of  khe  widow ;  if  there  is  any  son  then  living,  he 
takes  the  fund,  and  takes  it  absolutely ;  if  there  is  no  such  issue  male,  that 
is,  no  son,  it  goes  to  the  daughters  who  were  living  at  the  time  when  the  last 
surviving  son  died.  The  contingency  must  be  determined  either  the  one  way 
or  the  other,  within  a  period  much  short  of  a  life  in  being,  and  twenty-one 
years  aftewards :  it  must  necessarily  be  ascertained  the  moment  the  widow 
dies.  The  word  '^sueh"  expr^sly  restricts  the  issue  male,  the  event  of 
whose  failure  is  provided  for,  to  the  issue  male  before  spoken  of,  namely,  sons  : 

(a)  10  Vei.  1$2.  (6)  15  Vet.  133.  (c)  3  Bro.  C.  G.  570. 
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and  the  limitation  of  er,  in  the  eireot  of  the  failare  of  such  issue  male,  is  alter* 
native  in  its  rery  form,  for  it  is  introduced  by  the  word  **  or." 

As  to  the  objection,  that  the  residue  does  not  vest  in  the  eldest  surYiring 
son  till  he  attains  twenly*five,  the  answer,  is,  that,  though  the  principal  is  not 

to  be  handed  over  to  him,  till  he  reaches  that  age,  yet  the  whole  of 
[*416J    *the  dividends  are  given  to  him  from  and  after  the  decease  of  the 

widow  :  and  the  rule  is  that,  though  a  bequest  is  so  expressed  as  to 
have  the  form  of  a  gift  at  a  future  time,  yet  if  there  be  a  direction  to  apply 
the  whole  of  the  interest  for  the  benefit  of  the  legatee,  before  the  time  of 
payment  arrives,  the  legacy  vests  as  soon  as  Uie  right  to  interest  commences. 
Hanson  v.  Grah€tm^{a)  Branstrom  v.  WUkinsonSJb), 

Mr.  Pembertanf  in  reply : — As  the  bequest  is  to  daughters  living  at  the  de- 
mise of  such  male  issuer  or  of  the  last  of  such  male  issue^  the  gift  is  not  to 
persons  in  esse,  but  to  a  class  including  persons  not  in  esse ;  and,  therefore,  it 
cannot  be  good,  unless  the  failure  of  issue  be  restricted  in  some  mode  or 
other.  To  argue  on  the  supposition,  that  the  bequest  of  the  annuities  to  tlie 
daughters  is  to  take  effect  on  the  death  of  the  several  annuitants,  and  that  of 
the  residue  on  the  death  of  the  widow,  is  to  assume  the  very  point  in  ques- 
tion :  for  there  is  no  bequest  to  the  daughters,  except  "  failing  male  issue"  in 
the  one  case,  and  "  failing  such  male  issue"  in  the  other ;  and  the  construc- 
tion for  which  we  contend,  is  that,  under  that  gift,  they  were  to  take  nothing, 
till  after  a  general  failure  of  Sir  John  Murray's  male  issue. 

None  of  the  cases,  in  which  the  meaning  of  the  words  *^  male  issue"  has 
been  restricted,  bear  any  resemblance  to  the  present.  Lyde  v.  Lyde  does 
not  seem  to  have  been  much  approved  of  by  Sir  Thomas  Piumer  in  Lyon 
Y.  Mitchell  ;(c)  and  that  judge  expresses  some  doubt  as  to  the  soundness  of 

the  decision  in  Knight  v.  Ellis.{d) 
[Ml 7]       *The  gift  df  the  residue  being  to  the  eldest  son  upon  his  coming  to 

the  age  of  twenty-five  years,  nothing  couM  vest  in  him,  till  the  pres- 
cribed period  arrived  :  and  the  direction  to  the  trustees  to  apply  the  interest 
for  his  benefit,  after  the  death  of  the  tenant  for  life,  till  he  attains  that  age, 
will  not  control  the  preceeding  words,  or  make  the  bequest  vest  at  an  earlier 
period  than  that  which  the  testator  has  pointed  out  so  plainly.  In  Batsford  v. 
Kebbellf(e)  a  testatrix  gave  a  legatee  the  dividends  of  stock  till  he  attained 
thirty-two,  and  directed  the  principal  to  be  then  transferred  to  him  ;  and  it  was 
held  that  the  legacy  did  not  vest  till  he  attained  thirty-two.  In  Leake  r. 
Robinson^ig)  the  shares  of  the  children  were  held  not  to  vest,  till  they  respec- 
tively attained  twenty-five,  though  the  dividends  wete  to  be  applied  to  their 
maintenance  in  the  mean  time. 


1830 ;  January  16. — The  Lokd  Chain?jelm>r  : — There  are  two  petitions  in 
this  case,  arising  out  of  different  dispositions  contained  in  the  will  of  Thomas 

(«)  6  Vet.  239—249.      (b)  7  Vet.  421.    Jwm  v.  MaakavMin,  1  RuMeU.  920.     (c)  1  Mad,  485. 
(d)  2  Bro.  C.  G.  570.  (e)  3  Vm.  363.  ig)  2  Merivale,  363. 
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Murray :  the  ooe  was  aD  original  petition,  the  other  was  a  petition  by  way  of 
appeal  from  the  decision  of  the  present  Master  of  tlie  KoUs.  The  former 
relates  to  the  disposition  of  the  residue ;  and  it  will  be  convenient,  in  con- 
sidering the  construction  of  this  will,  to  commence  with  adverting  to  that 
dispoeilion. 

Sir  John  Munay,  who  is  mentioned  in  the  will,  had  a  son  and  two  daugh- 
ten.  The  son  died  in  the  lifetime  of  the  testator's  widow ;  the  daughters 
survived  ;  and  now,  on  the  death  of  the  widow,  they  claim  that  pro* 
petty  *wbich  the  widow  took  as  residue  for  her  Ufe  ;  and  the  question  [Ml  8] 
is,  whether,  upon  the  terms  made  use  of  by  the  testator,  they  are 
entitled.  The  intention  of  the. testator  to  my  apprehension  is  sufficiently 
clear.  The  doubt  will  be,  whether  the  terms  of  this  devise  are  such,  as  will 
enable  us  to  carry  that  intention  into  effect,  without  infringing  any  rule  of  law. 

The  testator  begins  his  disposition  of  the  residue  with  these  words :  "  The 
remaining  produce  is  to  be  enjoyed  by  my  wife  Mary  Murray  during  her 
natural  life.**  The  life  estate  is  thus  given  to  the  widow.  He  then  says, 
**  and  then  I  give  and  bequeath  the  aforesaid  sums  at  her  demise  to  the  eldest 
surviving  son  lawfully  begotten  of  Sir  John  Murray,  Bart,  aforesaid."  There 
is  no  dispute  with  respect  to  the  meaning  of  the  term  '*  surviving ;"  here  it 
must  mean  living  at  the  death  of  the  widow,  that  is,  living  when  the  event 
takes  place,  upon  which  the  fund  is  to  be  distributed  or  given  over.  Then  he 
goes  on  thus  :  "  upon  his  coming  to  the  age  of  twenty-five  years.''  It  is  said 
this  is  too  remote ;  because  a  son  of  Sir  John  Murray  might  be  born  after  the 
death  of  the  testator,  and  that  son  is  not  to  take,  until  he  attains  the  age  of 
twenty-five  years.  The  observation  would  be  correct,  if  the  will  had  stopped 
here.  But  the  will  goes  on  thus  :  '*  the  interest  arising  therefrom,  after  the 
demise  of  my  said  wife  Mary  Murray,  to  be  applied  to  the  use  of  the  said 
surviving  eldest  son,  as  to  my  trustees  may  seem  most  proper,  till  he  comes  to 
the  age  of  twenty-five  years  as  before  specified."  It  appears  to  me,  that,  in 
this  clause,  the  whole  of  the  interest  is  given  to  the  son :  the  whole  of  it  is  to 
be  applied  to  the  use  of  the  son,  though  the  manner,  in  which  it  is  to  be  so 
applied,  is  left  to  the  discretion  of  the  trustees  ;  and,  therefore,  as  the 
whole  of  the  interest  is  given  immediately  *upon  the  death  of  the  [*419] 
widow,  the  eldest  surviving  son  would,  upon  her  death,  have  taken  a 
vested  interest  in  the  residtte.[1]  Therefore,  the  gift  to  the  son  is  not  too 
remote. 

{1]  *•  Where  Interiai  interMt  it  given,  ii  is  ineBamed  that  the  testator  meant  an  immediate  gift, 
becauoe  for  the  purpoae  of  interest,  the  particular  legacy  is  to  be  immediately  separated  from  the 
bulk  of  the  property ;  hat  that  presoroptbn  fails  entirely,  when  the  testator  has  expressly  declared, 
that  the  legacy  is  to  go  over,  in  case  of  the  death  of  the  legatee  before  a  particolar  period.  I 
speak  here  of  gifts  of  penonal  estate,  not  of  real  estate.**  Leach,  M.  R.,  Vawdry  ▼.  Gedde*,  I 
JMyl.  &  Cr.  203,  8.  A  bequest  of  testaior*s  estate  to  be  divided  between  his  children  on  their  at- 
tninlng  twenty-one  respeetively,  with  a  power  to  the  executors  to  ••  nse  their  diseretion,  in  causing 
•ay  moderate  a^vaaMS  to  be  OMde  for  the  porpoee  of  placing  my  children  in  a  profiDiaioa  from 
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The  will  proceeds  tbu« :  **  Or  failing  such  male  issue  lawfully  begotten,  to 
the  daughter  or  daughters"  as  therein  mentioned.  Now  this  does  not  seem 
to  me  to  be  intended  as  a  limitation  to  take  effect  after  the  enjoyment  of  an- 
other particular  estate,  but  it  is  an  alternative  disposition.  "  Or  failing  such 
issue,"  that  is,  such  male  issue — or,  in  other  words,  in  the  event  of  there  being 
no  son  surviving, — in  that  case,  the  testator  gives  the  fund  to  the  daughters. 
It  appears  to  me,  therefore,  impossible  to  put  any  other  interpretation  upon  the 
bequest,  than  that  which  I  have  stated,  consistently  with  the  .obvious  intention 
of  the  party,  and  the  grammatical  construction  of  the  terms  which  are  em* 
ployed.  If  there  is  no  son  of  Sir  John  Murray  living  at  the  death  of  the 
widow,  the  daughters  are  to  take :  but  to  what  daughters  is  the  property  given  ? 
"  To  the  daughter  or  daughters  of  the  aforesaid  Sir  John  Murray,  Bart,  law- 
fully begotten  and  living  at  the  time  of  the  demise  of  the  last  of  such  male 
issue  in  equal  proportions  :*^  that  is,  to  the  daughters  who  are  living  at  the 
time  of  the  death  of  the  last  son,  which  son  must  die  in  the  lifetime  of  the 
widow,  otherwise  that  son  would  be  a  surviving  son  and  would  have  taken. 
Thus,  the  bequest  is  limited  to  the  period  of  the  lifetime  of  the  widow. 

It  appears  to  me,  therefore,  that  the  limitation  of  the  residue  to  the  daugh- 
ters is  not  too  remote,  and  that  the  intention  of  the  testator,  as  expressed  in 
the  terms  he  has  used,  is  obviously  this, — that  the  eldest  son  surviving 
[*420]    the  widow  shall  take,  and  if  there  be  *no  son  surviving  the  widow, 
that  the  daughters,  who  are  living  at  the  death  of  the  last  son  who 
died  in  the  lifetime  of  the  widow,  shall  take  the  property  in  equal  shares. 

We  come  next  to  consider  the  construction  of  the  clause  to  which  the  pe- 
tition of  appeal  relates ;  and  it  is  impossible  to  consider  this  part  of  the  wilU 
without  finding  that  the  residuary  clause  throws  light  upon  the  construction 
which  ought  to  be  put  upon  the  preceding  bequest.  The  first  clause,  I  admit, 
is  expressed  in  terms  much  more  general-  than  the  residuary  clause,  and  wants 
some  of  those  particular  words,  which  mark,  to  my  mind,  in  the  strongest 
manner,  the  intention  of  the  testator ;  yet  it  seems  to  me  impossible  to  construe 
the  first  clause,  taking  it  in  connection  with  the  last  clause,  so  as  to  give  it  a 
different  meaning,  or  to  consider  that  the  testator  intended  a  different  disposi- 
tion of  this  portion  of  his  property  from  that  which  he  has  made  of  the  residue. 
The  differences  between  the  two  clauses  are  Uhese.  In  the  last  clause  we 
have  "  Or  failing  such  male  issue  lawfully  begotten  ;*'  in  the  first  clause,  "  and 
failing  the  male  issue  lawfully  begotten  ;"  substituting  and  for  or^  and  leaving 
out  the  word  such.  In  the  residuary  clause  the  gift  is  to  daughters  ''  living  at 
the  demise  of  the  last  of  such  male  issue  ;"  and  in  the  first  clause,  it  is  to 
daughters  *'  living  at  the  demise  of  such  male  issue.''  There  is  no  difference 
in  substance  between  the  two  bequests :  the  one  cannot,  in  my  mind,  be 
construed  differently  from  the  other. 

their  retpective  poriwiu  of  my  eaUte."  A  ohild  minriTed  the  testator  bat  died  under  the  ms*  of 
twenty^ne ;  and  it  was  held  that  he  took  a  vested  interest.  Ftvisn  v.  MiiU^  I  Beay.  315,  and  see 
poat  439,  note. 
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In  the  clause  to  which  1  am  now  adferting,  the  testator,  having  before 
given  certain  annuities  for  life,  amounting  to  the  aggregate  sum  of 
270/.  a  year,  ^disposes  of  those  annuities  as  they  should  successively  [*421] 
fall  in ;  **  which  2701.  per  annum,"  he  says,  **  as  the  several  life  annu- 
ities fall  in,  I  give  and  bequeath  to  my  aforesaid  trustees  for  the  use  and  benefit 
of  the  eldest  surviving  son  lawfully  begotten  of  the  aforesaid  Sir  John  Murray, 
Bart."  (the  same  expression  which  is  used  in  the  other  bequest^)—- that  is,  the 
eldest  son  of  Sir  John  Murray,  Bart.,  who  shall  be  living  at  the  time  when 
those  respective  annuities  fall  in, — **  and  failing  the  male  issue  lawfully  be- 
gotten of  the  said  Sir  John  Murray,  Bart.,  to  the  daughters  lawfully  begotten 
of  the  said  Sir  John  Murray,  Bart."  In  this  clause,  as  in  the  other,  the  mean- 
ing is,  that,  in  the  event  of  there  being  no  son  surviving,  the  property  is  to  go 
to  the  daughters.  The  word  *'  failing,"  as  connected  with  ''  issue,"  has,  de- 
monstratively, I  think,  that  meaning  in  the  residuary  clause ;  and  it  is  fair, 
therefore,  to  give  the  same  construction  to  it  in  this  clause,  particularly  when 
we  consider  that,  even  if  the  limitation  were  construed  as  a  limitation  to  take 
effect  on  an  indefinite  failure  of  issue,  yet  the  issue  are  not  to  take  ;  it  is  only 
the  surviving  son  who  takes.  Why  then  should  the  daughters  have  been 
postponed,  till  after  an  indefinite  failure  of  a  class  of  issue,  which  class  of 
issue  in  the  mean  time  were  not  intended  to  take  ?  Besides,  the  gift  is  to  the 
daughters  living  at  the  demise  of  such  male  issue.  The  testator  contemplated, 
therefore,  that  the  daughters  would  be  living  at  the  time  when  the  failure  of 
male  issue,  which  was  present  to  his  mind,  was  to  take  place  ;  he  contem- 
plated that  the  failure,  of  which  he  spoke,  would  take  place  in  the  lifetime  of 
the  daughters.  It  is  not  reasonable,  therefore,  to  suppose  that  he  contem- 
plated a  general  failure  of  issue. 

Such  were  the  observations  made  by  the  Master  of  the  Rolls,  when 
the  case  was  before  him  :  and  they  are  ^greatly  strengthened  and  con-  [*422] 
firmed,  when  we  apply  to  the  construction  of  this  clause,  what  appears 
to  me  to  be  the  clear  and  obvious  construction  of  the  residuary  clause ;  the 
phraseology  being  the  same,  with  the  exception  only  of  the  interposition  of  one 
or  two  small  words,  which,  in  the  latter,  mark  more  precisely  and  definitely 
what  the  testator  meant.  The  appeal  must  be  dismissed  :  and  on  the  original 
petition  it  must  be  declared,  that  the  daughters  are  entitled  to  take,  on  the  death 
of  the  widow.[l] 

[1]  A  bequeflt  to  trasteei  of  the  teftatot^  rMidiiary  ettate,  with  a  direction  to  apply  ao  moch  of 
the  interest,  dividenda,  and  profiti  ae  may  be  neoeaaiy  for  the  maintenance  and  edacation  of  the 
children  of  the  teatator'e  danghter  until  they  ahonld  leepeetively  attain  the  afe  of  twenty-four  and 
then  to  divide  the  principal  equally  between  them,  with  a  p'ft  over  in  ease  any  of  them  should  die 
under  twenty.four  without  Icaying  inue,  is  not  void  as  too  remote,  but  gives  a  present  vested  in. 
terest,  with  an  ezeeutory  bequest  over  in  case  of  death  under  twenty-four  without  leaving  issue. 
Bland  V.  WiUiamt^  3  Myl.  dc  K.  411.  A  tesUtor  by  his  will,  bequeathed  to  his  executors  and  trus- 
tees all  the  East  India  stock  which  should  be  standing  in  his  name  at  his  death,  upon  trust  to  ac- 
cumulate the  dividends  until  D.  W.  V.  should  attain  twenty-five,  and  then  to  transfer  the  principal, 
together  with  such  accumulations  to  D.  W.  V.,  his  executors,  administrators  or  assigns  absolutely. 
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The  will  alw  contained  a  nsiduaiy  bequest;  and  the  teetator  had  SOOOL  Eaet  India  etook  atandinf 
in  his  name  at  bis  death :  it  was  held  that  D.  W.  V.  took  an  immediate  yested  interest  in  that 
legacy,  allhoagh  he  was  a  minor  at  the  testator's  death  ;  and  accordingly  the  coort  ordered  the 
stock,  with  its  aocnmolatbns,  to  be  transferred  to  him  on  his  attaining  twentyume.  Saamden  ▼. 
Vwtier,  1  Cr.  &  Ph.  340.  But  where  there  was  a  beqnett  t»  the  tesUtor's  wifc  lor  life,  and  after 
her  death  to  make  a  division  between  the  testator's  four  children ;  his  son's  shares  to  be  paid  imme- 
diately, and  his  daughters'  shares  to  be  invested  for  them  for  life,  with  remainder  between  all  their 
children,  to  become  vested  at  the  age  of  twenty-five,  with  a  gift  over  to  the  children  of  the  others,  who 
should  live  to  attain  the  age  of  twentT-five,  in  case  dther  daaghter  abouU  die  witboot  leaving  any 
child  who  should  live  to  attain  twenty-five,  with  powen  for  the  maintenance  and  advaaceamt  of 
such  children,  it  was  held,  that  the  gift  over  was  too  remote,  and  seeondly,  that  the  gift  to  th« 
daughters  in  the  fits!  instance  being  absolute,  and  the  attempt  to  limit  it  having  failed,  the  absolute  in. 
terest  remained  unaffected,  so  that  the  representatives  of  a  daughter  who  died  without  children  were 
entitled  to  her  one-fonrth  share.  Ring  v.  Hmrd»iek^  2  Beav.  358.  See  ftirther,  GmBiUf  v.  CndJhf^ 
Jac*  848,  note  of  Am.  ed.  Farmer  v.  FrumU^  d  Sim.  &  Stn.  50S»  8.  n.  ft.  Vwmdry  v.  Gedd99, 8 
Myl.  &  Cr.  203.    BUa$9  v.  Burgh,  2  Beav.  331. 
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RouA— 1838 :  April  S4 ;    May  5. 

Amm  oaunf  tn  aplAte  to  his  Auiier  Moiiiiany.M  pvrehaier,  Imt  naUy  as  a  tnitlM,  and  in  order 
that  the  ftttber,  who  was  in  better  credit  that  the  eon,  m^^t  raiee  money  opon  it  by  way  of 
mortfage,  for  the  ose  of  the  son  :  the  father  died  shortly  afterwards  and  before  any  money  was 
raited,  hayingr  by  a  will,  subsequent  to  the  eonveyanoe,  made  a  general  devise  of  all  his  real 
eotate ;  the  ease  is  within  the  statate  of  firands,  and  parol  evidence  is  not  admissible  to  provo 
the  trast :  bnt  the  son  has  a  lien  on  the  estate  as  Tendor  for  the  apparent  ecnsideKatbn,  no  part 
of  which  was  paid. 

Thb  pUimiff,  by  de«ds  of  lease  and  release,  dated  the  21st  and  22d  of 
December,  1619,  conveyed  the  estate  in  question  to  his  father;  in  conside- 
ration,  as  it  was  expressed  in  the  deed  of  release,  of  a  sum  of  400Z.  paid  by 
the  father  to  the  plaintiflT.  The  bill  alleged,  that  the  plaintiff,  while  in  dis 
tressed  circumstances,  and  not  in  good  credit,  being  desirous  to  raise  money 
upon  mortgage  of  this  estate,  was  advised  by  the  attorney,  who  was  employed, 
as  well  by  the  father  as  by  the  plaintiff,  that  he  could  much  more  readily 
procure  the  money  on  mortgage,  if  it  appeared  that  the  estate,  on  which 
the  security  was  to  be  given,  was  the  father's  property,  and  that  the  money 
was  raised  for  the  use  of  the  father,  who  was  in  good  credit*  than  if  the 
transaction  was  understood  to  be  a  dealing  with  the  plaintiff;  that  the 
attorney  recommended,  therefore,  that  the  plaintiff  should  convey  *the  [*424] 
estate  to  the  father,  so  that  it  should  appear  to  be  his  property ;  and 
that  the  deeds  of  lease  and  release  to  the  father  were  prepared  and  executed 
in  pursuance  of  that  advice,  with  the  consent  of  the  father,  but  that  no  part 
of  the  alleged  consideration  had  been  paid. 

The  father  died  in  the  month  of  May,  1820,  having  by  his  will,  made 
aubsequently  to  the  execution  of  the  deeds  of  lease  and  release,  devised  all 
his  real  estates,  in  general  words,  to  an  infant  son  of  the  plaintiff,  with  remain- 
ders over. 

It  appeared  that  steps  had  been  taken  by  the  attorney  towards  raising 
money  on  mortgage  in  the  name  of  the  father,  but  that  no  mortgage  was 
completed  in  his  lifetime.    The  attorney,  having  possession  of  the  title  deeds 
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i/vas  made  a  defendant  in  the  cause,  and  by  his  answer  admitted  the  facts  as 
stated  in  the  bill.  He  bad  likewise  been  examined  as  a  witness  for  the  plain- 
tiff; and  his  evidence  was  to  the  same  effect. 

The  bill  prayed,  that  the  devisees  of  the  father  might  be  declared  to 
be  trustees  for  the  plaintiff;  that  they  might  account  to  him  for  the  rents 
and  profits  since  the  father's  death  ;  and  that  the  estate  might  be  re-conveyed 
to  him. 

The  evidence  was  reai  de  bene  esse;  and  the  question  was,  whether  on 
such  facts  so  disclosed  by  parol  testimony,  the  court  could  declare  a  trust 
in  favor  of  the  plaintiff? 

Mr.  Treslove  and  Mr.  Crompton  for  the  plaintiff: — There  are  many  circum- 
stances that  will  suffice  to  take  a  case  out  of  the  provision  of  the  statute  of 
frauds,  which  requires  all  declarations  of  trust  as  to  lands  to  be  in 
[*425j  *writing  "  There  is,"  says  Lord  Hardwicke,  in  Willis  v.  WiUis,{a) 
'*  another  way  of  taking  a  case  out  of  the  statute,  and  that,  by  admitting 
parol  evidence,  within  the  rules  laid  down  in  this  court,  to  show  the  trust,  from 
the  mean  circumstances  in  the  pretended  owner  of  the  real  estate  or  inheritance, 
which  makes  it  impossible  for  him  to  be  the  purchaser.**  Cripps  v.  /ee»(6) 
Maaewell  v.  Moniacutey{c)  Lady  TyrreFs  case,{d)  Lady  Bellasis  y.  Comp- 
fon,(c)  Woodhouse  v.  Brayfieldy{g)  Lloyd  v.  Spillet^iji)  Cottingten  v. 
Fletcherj{i)  Young  v.  PeacheyJJi)  Birch  v.  Blagrave,{l)  Lench  v.  Lench.{m) 
Unquestionably  evidence  might  be  received  that  the  purchase  money,  which 
is  stated  in  the  deeds  as  the  consideration  of  the  conveyance,  was  never 
paid.  Why  was  it  not  paid  ?  Because  it  never  was  the  intentioD  of  the 
parties  that  any  consideration  should  pass  from  the  father  to  the  son,  and 
the  transaction  was  merely  colorable.  The  true  facts  of  the  case  are 
thus  brought  properly  before  the  court ;  and  according  to  those  facts,  and 
not  according  to  the  tenor  of  the  formal  conveyance,  must  the  rights  of  the 
parties  be  declared, 

Mr.  Beames,  contra : — None  of  the  cases,  which  have  been  cited,  resemble 
the  present.  In  some  of  them  there  was  fraud ;  in  some  of  them  there  was 
mistake ;  in  some  of  them  there  was  evidence  in  writing  that  the  written  con- 
veyance did  not  disclose  the  true  nature  of  the  transaction,  and  the  true  intent 
of  the  parties :  but  in  no  case  has  parol  evidence  been  received  in  order 
[*426]  to  raise  a  trust  ^contrary  to  the  effect  of  a  written  instrument,  where, 
as  here,  neither  fraud  ifor  mistake  is  alleged,  and  where  all  that  ap* 
pears  in  writing  is  in  opposition  to  the  claim  set  up  by  the  bill. 


May  6. — The  Master  of  the  Rolls  : — ^The  question  in  this  cause  would 
regulariy  have  arisen  upon  an  objection  to  the  admissibility  of  parol  evidence 

(«)  3  AUi.  71.  (h)  4  Bio.  C.  C.  478.  {e)  Prac.  in  Chan.  586 

id)  Freem.  304.  (e)  3  Vem.  294.  (g)  3  Vera.  307. 

(A)  3  Atk.  148,  and  Barnard.  384.  (t)  3  AUc.  155.  (k)  3  Atk.  354. 

(2)  Amb.  364.  (m)  10  Ves.  51 1. 
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of  the  alleged  trust.  There  can  be  no  doubt  of  the  moral  honesty  of  the  claim 
made  by  this  bill.  But  the  question  is,  whether  the  plaintiff  can  be  relieved 
consistently  with  the  provisions  of  the  statute  of  frauds,  which,  although  it 
may  bear  hard  upon  the  plaintiff  in  the  particular  case,  was  certainly  called 
for  by  the  public  interest. 

There  is  here  no  pretence  of  fraud,  nor  is  there  any  misapprehension  of  the 
parties  with  respect  to  the  effect  of  the  instruments.  It  was  intended  that  the 
father  should  by  legal  instruments  appear  to  be  the  legal  owner  of  the  estate. 
There  is  here  no  trust  arising  or  resulting  by  the  implication  or  construction  of 
law.[l]  The  case  of  Cripps  t.  Jee  is  the  nearest  to  this  case  in  its  circum* 
stances.  There,  the  estate  being  subject  to  certain  incumbrances,  the  grantor 
mortgaged  the  equity  of  redemption  by  deeds  of  lease  and  release  to  two  per- 
sons of  the  name  of  Rogers,  as  purchasers,  for  a  consideration  stated  in  the 
deed  ;  the  real  intention  of  the  parties  being  that  the  Rogerses  should  be  mere 
trustees  for  the  grantor,  and  should  proceed  to  sell  the  estate,  and,  after  pay- 
ing the  incumbrances,  should  pay  the  surplus  money  to  the  grantor.  In  the 
book  of  accounts  of  one  of  the  Rogerses  there  appeared  an  entry  in  his  hand- 
writing of  a  year's  interest  paid  to  an  incumbrancer  on  the  estate,  on 
account  of  the  grantor,  *and  other  entries  of  the  repayment  of  that  [*427] 
interest  to  Rogers  by  the  grantor ;  and  there  was  also  evidence  of  a 
note  and  bond  given  by  the  Rogerses  to  a  creditor  of  the  grantor,  in  which 
they  stated  themselves  to  be  trustees  of  the  estate  of  the  grantor.  Lord  Ken- 
yon  held,  that,  this  written  evidence  being  inconsistent  with  the  fact  that  the 
Rogerses  were  the  actual  purchasers  of  the  equity  of  redemption,  further 
evidence  was  admissible  to  prove  the  truth  of  the  transaction.  Unfortunately, 
there  is  here  no  evidence  in  writing,  which  is  inconsistent  with  the  fact  tha^ 
the  father  was  the  actual  purchaser  of  this  estate  ;  and  it  does  appear  to  me, 
that  to  give  effect  to  the  trust  here  would  be  in  truth  to  repeal  the  statute  of 
frauds.[2] 

Considering  myself  bound,  therefore,  to  treat  this  case  as  a  purchase  by 
the  father  from  the  plaintiff,  there  does,  however,   arise  an  equity  for  the 

[1]  To  nisem  trmt  by  implieation  or  opermtion  of  liw,  tn  tctaal  payment,  or  actual  loan  of  the 
money  by  the  ee§tm  que  iru»t  at  the  time  of  the  parehase  mast  be  ehown.  Stetre  ▼.  Sieertt  5  Johne. 
Ch.  Rep.  1.  If  the  party  who  aeti  np  a  resulting  trust  made  no  payment,  he  cannot  be  permitted 
to  show  by  parol  proof,  that  the  purchase  was  made  for  his  benefit,  or  on  his  account.  Botuford 
T.  Burr,  2  Johns.  Ch.  Rep.  409.    White  v.  Carpenter,  2  Paijre,  238.   Rogere  ▼.  Murray,  3  Paige,  398. 

[2]  Loose  and  general  deelaratbns  of  intention,  by  one  member  of  a  family,  to  hold  property  in 
Irast  for  the  other  members,  ara  not  sufficient  for  the  deduction  of  a  trust  which  equity  will  reoog. 
nize  and  enforce.  So  letters  and  accounts,  addressed  by  S.  to  his  brothers,  were  under  Uie  circum. 
sUnoes  held  insufficient  to  raise  a  trust  by  implication  in  favor  of  their  father :  and  parol 
evidence  to  contradict  the  inference  as  to  a  trust  deduced  from  written  ducuments  is  inadmissible  ; 
but  it  seems  that  where  written  documents  are  loose  and  ambiguous,  parol  evidence  is  admissible 
to  explain  the  obscurity  of  the  case,  and  to  show  what  was  the  understanding  of  all  the  parties  con- 
cemed.  Steere  v.  Steere,  5  Johns.  Ch.  Rep.  1.  And  see  Boydv,  McLean,  1  Johns  Ch.  Rep.  588. 
Botteford  v.  Burr,  2  Johns.  Ch.  Rep.  409.  Flagg  v.  Mann,  2  Sum.  528.  Smith  v.  Burnham,  3 
Sum.  463.    Bayley  t.  Bouleottt  ante,  345. 
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plaintiff,  which,  consistently  with  the  facts  stated  and  proved,  and  under  the 
prayer  for  general  relief,  he  is  entitled  to  claim.  It  is  stated  and  proved  that 
DO  part  of  the  alleged  price  or  consideration  of  400/.  was  ever  paid  by  the 
father  to  the  plaintiff ;  and  the  plaintiff  therefore,  as  vendor,  has  a  lien  on  the 
estate  foi  this  sum  of  400/. ;  and  the  decree  must  be  accordingly.[l] 


[*428]  ♦FODBN  V.  FiNNET. 

Rolls.— 1838  ;  April  94 ;  Mmj  5. 

Mooey  in  eourt,  belonging  to  a  married  woman,  if  less  than  900/.,  will  be  ordered  to  be  paid  to 
the  husband  though  the  haa  been  deserted  by  him  and  opposes  the  petition. 

A  PETITION  was  presented  in  the  name  of  Thomas  Foden  and  Charlotte 
his  wife,  praying  that  the  sum  of  84Z.  Ss.  9d.  three  per  cent,  stock,  which 
was  the  wife's  share  of  a  fund  in  court,  might  be  transferred  to  the  husband. 

Mr.  GircUestone,  j\xnr.f  for  the  petition. 

Mr.  Wakefieldy  stated  that  he  appeared  for  the  wife  to  oppose  the  petition. 
Her  husband  had  deserted  her,  and,  for  ten  years,  had  not  contributed  any 
thing  to  her  support :  her  name  had  been  used  in  the  petition  without  her 
permission  ;  and,  far  from  concurring  in  the  application,  she  was  anxious  to 
prevent  any  part  of  the  money  from  coming  into  the  hands  of  her  husband. 

In  reply,  it  was  said  that,  the  sum  being  under  200/.,  the  consent  of  the 
wife  was  not  requisite.  The  fund  was^  at  law,  the  property  of  the  husband  ; 
and  this  court  never  created  an  equity  in  favor  of  the  wife,  except  where  the 
sum  amounted  to  200/.  or  upwards. 

The  petition  stood  over,  in  order  that  it  might  be  ascertained  whether  there 
were  any  authorities  on  the  subject. 

On  a  subsequent  day  Mr.  Wakefield  referred  to  Elsworthy  v.  Wick- 
[*429]  stead^ia)  where,  the  petition  being  in  the  *name  of  the  husband  and 
wife,  the  trustees  suggested  that  the  wife  did  not  concur  in  it ;  and 
Sir  Thomas  Plummer  made  the  order,  expressly  on  the  ground  that  he  must 
presume  the  petition  to  be  presented  with  the  concurrence  of  the  wife,  unless 
the  contrary  were  proved.  That  seemed  to  imply,  thai,  if  it  had  been  proved 
that  the  wife  did  not  concur,  the  court  would  not  have  made  the  order ;  and 
here  it  is  an  admitted  fact,  that  the  wife  is  most  adverse  to  this  petition.  In 
1806,  a  general  order  was  made  by  Lord  Er8kine,(6)  directing  that,  if  any 
unmarried  woman,  to  whom  any  sum  under  200/,  had  been  ordered  to  be 
paid,  mairied  before  she  had  received  the  money,  the  accountant  general, 

(•)  1  Jac.  &  Walk.  69.  (b)  fieamea'  Orden,  464. 

[1]  As  to  a  vendor's  lien  for  the  purchase  money,  yide  Stlby  v.  SMy,  ante  336,  341,  not«. 
1  Sim. .  &  Stn.  446,  n.  1. 
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open  a  proper  affidafil  being  made,  should  draw  a  draft  for  the  amount  pay- 
able to  the  woman  or  her  husband.  The  husband,  therefore,  is  not  considered 
as  having  an  unqualified  and  exclusive  right  to  the  money  of  his  wife,  even 
when  it  is  under  2002.  In  general  the  equity  of  the  wife  is  merely  to  have  a 
part  of  the  fund  settled  upon  her,  but  if  she  has  been  deserted  by  her  hus- 
band, the  court  will  give  her  the  whole.  The  extent,  to  which  the  court  in- 
terferes in  such  a  case,  is  founded  on  the  fact  of  desertion ;  and  desertion  gives 
the  wife  equitable  righu  against  the  legal  rights  of  her  husband  greater  than 
she  would  otherwise  have.  Why,  therefore,  should  it  not,  on  the  ground  of 
desertion,  secure  for  her  benefit  a  fund,  which  the  husband,  if  he  were  main* 
taining  her,  would  be  permitted  to  deal  with  as  he  pleased  ? 

Ulumately,  the  Master  of  the  Rolls  made  the  order  for  the  payment  of  the 
money  to  the'husband.[l} 

Reg.  Lib.  1827.  A.  1607. 


•AuLT  ».  Goodrich.  [*430] 

Roixs.^]a38;  May  5,  6. 

A  iraneni  diasokition  of  ptflnerahip  between  A.  and  B.  doee  not  operate  to  dieeharge  A  from  his 

leeponsibility  for  the  rabeeqaent  conduci  of  B.  in  jreapect  of  the  engagementa  of  the  partnership 

with  third  penona,  made  prior  to  the  diaiolution. 
If  A.  and  B.,  as  partners,  engage  in  a  tpeeulation  with  C,  A.  it  answerable  to  C.  in  respect  of  the 

dealings  of  B.  in  the  joint  specaktion. 

A  PARTNERSHIP,  Consisting  of  Wilcox  the  elder  and  Wilcox  the  younger, 
had  been  interested  in  a  joint  speculation  in  timber  to  the  extent  of  one-third 
part;  and,  the  partnership  having  been  dissolved,  and  Wilcox  the^lder  hav- 
ing died  before  the  joint  speculation  was  wound  up,  the  following  questions 
arose  : 

First,  whether  the  partnership  of  the  "Wilcoxes,  and  consequently  the  estate 
of  Wilcox  the  elder,  was  to  be  answerable  for  all  sales  and  receipts  by  Wilcox 
the  younger,  in  respect  of  the  speculations  in  timber,  which  took  place  during 
the  continuance  of  his  partnership  with  Wilcox  the  elder :  secondly,  whether 
the  eFtate  of  Wilcox  the  elder  was  to  be  answerable  in  respect  of  the  dealings 
of  Wilcox  the  younger  in  the  joint  speculation,  after  the  dissolution  of  his 

£1]  The  oourt  refiieed  to  take  the  eonsent  of  a  married  woman,  te  give  op  her  rarefsionary  in- 
terest, in  part  in?estiid  and  in  part  contingent,  in  a  fund  in  ooart,  in  favor  of  a  pnrohaaer  from  her 
faosband.  Wade  t.  Saundtn,  Turn.  Sl  Ross.  306.  As  to  what  is  techcically  called  the  wife's 
cqaitj,  see  further  Smith  ▼.  fane,  2  Paige,  303.  Van  Eppt  v.  Van  Deunn,  4  Paige,  74.  Van 
Vuzer  V.  VanDuxer,  6  Paige,  306.  Harnt  ▼.  F/y,  7  Pkige,  431 .  Fty  v.  Fry,  id.  461.  RipUy  r. 
Wooda,  9  Sim.  165.  Pierce  r.  TAiwvsly,  id.  167.  In  the  Matter  of  Stuart,  1  Edw.  Ch.  Rep.  173. 
Martin  v.  Martin,  1  Hoff.  Rep.  463.  /mer.  Ch.  Dig.  Hasband  and  Wife,  IV ;  Jurisdiction,  1. 
Dmaa  t.  SmUh,  Jae.  544. 
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partnership  with  Wileox  the  eWer :  thirdly,  how  far,  under  the  circumstances 
t)f  the  case,  the  estote  cither  of  Wilcox  the  younger  or  of  Wilcox  the  elder 
was  protected  from  lesponsibiiity  by  the  statute  of  limitations. 

The  facts,  on  which  these  questions  arose,  are  fully  staled  in  the  judgment 
pronounced  at  the  hearing  of  the  cause. 

Mr.  Pepys  and  Mr.  PigotU  for  the  plaintiff. 

Mr.  Home,  Mr.  Rolfe,  and  Mr.  Barber,  for  the  different  defendants- 
[•431]  •Thb  Master  of  the  Rolls  :— In  1812,  the  plaintiff,  the  defend- 
ant Palmer,  and*  two  persons  of  the  name  of  Stephen  Wilcox  the 
elder  and  Stephen  Wilcox  the  younger,  entered  into  a  contract  for  the  pur- 
chase of  certain  timber  trees  then  standing  in  a  wood  called  Newhurst,  for 
which  they  were  to  pay  a  sum  of  9500Z.  The  two  Wilcoxes  were  then  in 
partnership  together  as  limber  merchants,  and  they  were  to  be  interested,  as 
partners,  in  one-third  of  the  speculation  ;  the  plaintiff  was  to  be  interested  in 
another  one-third  ;  and  the  defendant  Palmer,  in  the  remaining  one-third.  The 
whole  of  the  purchase-money,  except  about  1000/.,  was  paid  by  the  Wilcoxes, 
and  the  remaining  1000/.  was  paid  by  the  plaintiff  and  the  defendant  Palmer, 
as  appears  by  the  account  hereinafter  referred  to.  Each  of  the  three  parties 
concerned  took  to  themselves  certain  trees,  which,  by  the  same  account,  seem 
to  have  been  of  the  value  of  400/.  The  sales  of  the  remainder  of  the  trees 
were  principally  conducted  by  Stephen  Wilcox  the  younger.  The  two  Wil- 
coxes dissolved  their  partnership  in  the  month  of  April,  1814.  Stephen 
Wilcox  the  elder  died  in  1815,  and  Stephen  Wilcox  the  younger  died  in  1819. 

The  present  bill  was  filed  in  1822  against  the  defendant  Palmer,  and  against 
the  real  and  personal  representatives  of  the  two  Wilcoxes,  for  a  general  ac- 
count of  the  dealings  and  transactions  with  respect  to  this  joint  speculation. 
The  real  and  personal  representatives  of  the  Wilcoxes  have  insisted  upon  the 
statute  of  limitations.  It  appears  on  the  evidence  of  a  Mr.  Higgett,  that  he 
was  solicitor  for  the  executors  of  Stephen  Wilcox  the  younger ;  and  that,  in 
that  character,  he  was  employed,  in  the  year  1819,  to  make  out  from 
[*432]  the  books  of  account,  letters,  papers,  and  memoranda  then  in  the  *pos- 
session  of  those  executors,  the  accounts  of  the  joint  speculation  ;  and 
that  he  accordingly  made  out  an  account,  which  is  proved  in  the  cause,  by 
which  it  appeared  that  a  balance  of  562/.  was  then  due  to  the  plaintiff,  and  a 
balance  of  117/.  10^.  was  then  due  to  the  defendant  Palmer.  He  says  that 
this  account  was  made  out  in  consequence  of  the  urgent  applications  of  the 
plaintiff  and  the  defendant  Palmer,  and  that  he  carried  it  to  the  defendant 
Palmer,  and  left  it  with  him  for  the  purpese  of  being  compared  with  his  books, 
but  that  he  did  not  deliver  it  to  Palmer  as  an  admitted  account ;  for  that,  being 
collected  from  the  different  books  and  papers,  and  not  from  any  regular  and 
complete  account,  it  was  not,  in  his  opinion,  entirely  to  be  depended  upon. 

There  is  other  evidence  to  prove  that  the  accounts  of  the  joint  speculation 
were  open  and  unsettled  at  the  death  of  Stephen  Wilcox  the  younger,'to  which 
it  does  not  appear  to  me  to  be  necessary  to  refer  more  particularly  ;  because. 
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after  ihe  making  out  and  delivering  of  this  account  by  the  executors  of  Stephen 
Wilcox  the  younger  within  six  years  before  the  filing  of  ibe  bill,  the  statute 
of  limitations  is  wholly  out  of  the  question,  as  far  as  regards  the  estate  of 
Stephen  Wilcox  the  younger. 

It  is  said,  however,  thai  the  estate  of  Stephen  Wilcox  the  younger  is  con- 
sidered to  be  insolvent,  and  that  the  real  object  of  this  suit  is  to  reach  the  estate 
of  Wilcox  the  elder ;  and  the  plainiiff  insisU  that  the  estate  of  Wilcox  the 
elder  is  answerable  to  the  joint  concern  in  respect  of  all  the  dealings  and  trans- 
actions of  Wilcox  the  younger,  which  took  place  during  the  life  of  Wilcox  the 
elder,  notwithstanding  the  dissolution  of  the  partnership  between  the  Wilcoxcs 
in  1814.  Prima  facie  it  must  be  intended^  thai,  the  partnership  being 
interested  in  *one-third  of  this  joint  speculation,  all  sales  and  all  [•433] 
receipts  of  money  by  Wilcox  the  younger,  during  the  continuance  of 
the  partnership,  were  partnership  transactions  ;  and  it  appears  by  the  evidence 
of  William  Lowndes,  in  answer  to  the  third  interrogatory,  that  he  was  engaged 
by  Wilcox  the  elder  to  superintend  the  management  and  di9|>08al  of  the  timber 
which  was  the  subject  of  this  speculation,  on  behalf  of  all  parties  interested 
in  the  purchase ;  and,  in  answer  to  the  tenth  interrogatory,  Lowndes,  produces 
certain  books  of  account,  which  he  describes  as  containing  the  accounts  of  the 
two  Wilcoxes,  and  as  having  been  kept  by  them  during  the  continuance  of  the 
partnership,and  subsequently,  by  Wilcox  the  younger  to  the  time  of  his  death. 
These  books,  he  says,  contain  accounts  of  the  sales  of  the  timber  so  purchased 
upon  joint  speculation  ;  but  whether  they  contain  all  the  accounts  of  such  sales 
lie  does  not  know.  I  have  already  observed^  that,  in  the  absence  of  all  evi*- 
dence  upon  the  subject,  it  must  have  been  intended  that  the  sales  by  Wilcox 
the  younger  were  sales  on  the  partnership  account ;  but  here  is  direct  evidence 
to  that  effect.  The  estate  of  Wilcox  the  elder,  therefore,  is  plainly  responsi- 
ble for  the  dealings  and  transactions  of  Wilcox  the  younger  during  the  contin*- 
uance  of  their  partnership,  unless  protected  by  the  statute  of  limitations. 

But  the  plaintiff  contends  that  the  estate  of  Wilcox  the  elder  is  equally  re- 
sponsible for  all  such  dealings  and  transactions,  which  took  place  after  the  dis- 
solution of  the  partnership  between  the  Wilcoxes,  and  during  the  life  of  Wilcox 
the  elder.  The  general  dissolution  of  partnership  between  the  Wilcoxes  did 
not  necessarily  put  an  end  to  their  partnership  in  respect  of  past  transactions ; 
and,  there  being  no  evidence  of  any  new  stipulation  or  agreement  between  any 
of  the  parties  engaged  in  the  joint  speculation  in  consequence  of  the 
•general  dissolution  of  the  partnership  between  the  Wilcoxes,  I  am  [•434] 
bound  to  conclude  that  the  other  parties  interested  continued  to  rely 
upon  the  joint  responsibility  of  the  two  Wilcoxes  in  respect  of  the  dealings  of 
Wilcox  the  younger,  until  that  responsibility  determined  by  the  death  of  Wil- 
cox the  elder. 

With  respect  to  the  statute  of  limitations,  as  applied  to  the  estate  of  Wilcox 
tl)je  elder,  thjere  having  been  no  dealings  within  six  years  before  the  filing  of  the 
bill,  and  no  admission  on  the  part  of  his  representatives  which  can  take  the 
case  out  of  the  statute,  the  protection  of  his  estate  woiild  have  been  complete. 
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But,  Wilcox  tbe  elder  having  deTised  his  estate  upon  the  traat  to  pay  his  debts, 
It  follows,  according  to  tbe  doctrine  now  settled,  that  the  statute  of  limitations 
cannot  be  pleaded  in  bar  of  demands  which  bad  legal  existence  at  the  tinoe  of 
liis  death ;  and  the  partnership  accounts  must  therefore  be  taken. 

Tt  must  be  declared  that  the  estate  of  Wilcox  the  elder  is  responsible  to  the 
plaintiff  and  the  defendant  Palmer,  to  the  extent  of  any  balance  which  was  re- 
spectively due  to  them  at  the  death  of  Wilcox  the  elder.[l] 


[*435]  *KiBKB  V.  Kirks. 

RoLM  -.1828 ;  May  5,  6,  8;  June  9. 

A  testator  made  hia  will,  duly  execated  and  attested  ao  as  to  pati  real  eatatea,  hj  winch  be  gtre 
to  bis  yoon^er  sons  4000Z.  each,  and  to  bis  daughters  90002.  each,  payable  ezdnsiyelyoiit  of  Us 
real  estates ;  he  afterwards  obliterated  the  words  **  four"  and  » three,**  and  wrote  over  them 
•*  three''  and  **one  ;**  but  tbe  will  was  not  re-exeeuted  or  re-published  ;  he  subsequently  laade  a 
codicil  signed  by  him,  bat  not  executed  or  attcated  so  as  to  pass  real  eatatea,  by  which  be  re. 
dooed  the  portions  given  to  the  younger  sons  and  danghteiv,  according  to  the  alteimtions  in  the 
will :  the  younger  sons  and  daughters  weie  held  to  be  entitled  to  the  povtioBS  originally  gives 
to  them  by  the  will. 

A  tesUtor  devised  cerUin  lands  to  his  wife  for  life,  and  after  her  decease,  ta  his  eldest  son  In  fee, 
chargeable,  nevertheleaa,  in  aid  of  the  other  esUtes  thereinafter  devised  to  him,  with  the  payment 
of  the  several  sums  of  money  thereinafter  bequeathed  to  the  tesUtoi^  yomiger  aona  and 
daughten ;  then,  after  a  specific  bequest  of  personal  chattels,  ho  deviaed  all  his  other  real  astalee 
to  trustees,  until  his  eldest  or  some  other  son  should  atuin  twenty-one,  aobject  to  the  paymest 
of  the  several  sums  of  money  thereinafter  bequeathed  to  his  yonnger  sons  and  daughten,  with 
a  direction  that  hia  trustees  should  in  the  mean  time  apply  the  rents  snd  profits  to  the  mainte- 
nance,  education  and  adraneeroent  of  all  his  younger  sons  and  daughten ;  and  then  he  gave  to 
his  younger  sons  4000/.  each,  and  to  his  daughters,  30002.  each,  to  be  paid  to  them  at  twenty^one 
by  his  eldest  son,  if  he  should  atUin  twenty-one,  or  by  such  other  son  as  should  attain  twenty ^jne, 
and  become  entitled  to  his  real  esUtes  by  virtue  of  his  will,  and  he  expressly  charged  all  his  real 
estates  including  the  remainder  in  fee  of  the  lands  devised  to  his  wife  for  her  life,  with  the  pay- 
ment  of  the  several  sums  of  money  so  given  to  his  younger  aons  and  daughten :  tbe  testator 
died  intestate  as  to  the  residue  of  his  personal  eatate. — ^held  that  tbe  personal  eetate  of  the  tea. 
tator  was  not  applicable  to  the  payment  of  these  legacies  or  portions. 

The  testator,  John  Kirke,  made  the  following  will,  bearing  date  the  20tb 
of  September,  1809,  and  doly  executed   and  attested  so  as  to  pass   freehold 

estates: — 

[I]  The  authority  of  each  partner  over  unclosed  matten  continues  after  the  dissolution.  Waring' 
V.  Robiruon,  1  Hoff.  Rep.  528.  It  is  perfectly  dear,  after  dissolution  of  partnenhip,  nnleaa  there  be 
notice  to  the  dcbtore  of  the  partnenhip  that  partnenhip  debts  are  to  be  paid  to  a  particular  partner, 
payment  by  a  debtor  to  any  one  partner  is  a  good  satisfaction  of  the  partnership  debt.  Pritehard 
T.  Draper,  Tamlyn,  340.  As  to  the  extent  and  limitation  of  the  authority  of  an  individual  partner 
after  dissolution  of  the  partnenhip,  vide  Lantrng  v.  OatM,  9  Johns.  Rep.  300.  HaekUy  v.  Pat. 
riek,  8  Johns.  Rep.  536.  Sandford  v.  MickeU,  4  Johns.  Rep.  424.  Smith  v.  Ludlow,  6  Johne. 
Rep.  267.  Holden  v.  Sherburne,  15  Johns.  Rep.  409.  Hopkins  v.  Banks,  7  Cow.  650.  '  Napier  v. 
McLeod,  9  Wend.  120.  MePherson  v.  Raihbone,  11  Wend.  96.  Briebanv,  Boyd,  4  Paige,  17. 
Cembt  V.  BosweU,  1  IHna,  (Kent,)  Rep.  475.  Colton  v.  Bvant,  I  Dev.  A,  Batt,  (N.  Car.)  Rep. 
984.  Fisher  v.  Tucker,  1  McCord.  (S.  Car.)  Rep.  169.  National  Bank  v.  Norton,  1  HilL  572. 
MUchell  V.  Ostrom,  2  HiU,  520. 
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"  This  is  the  last  will  and  testament  of  me,  John  Kirke^  of  East  Retford,  in 
the  county  of  Notlinghaoi,  Esq.    Whereas,  in  and  by  ceruin  articles  of  agree- 
ment made  in  contemplation  of  my  intended  marriage  with  Ann  Merryn  Richard- 
son,  third  daughter  of  Sir  W.  Richardson,  of  Angher,  dec,  and  which  marriage 
has  since  been  duly  had  and  solemnized,  bearing  date  on  or  about  the   24th 
day  of  April,  1798,  at  which  time  I  was   a  minor  under  the  age  of  twenty- 
one  years,  it  was  agreed  that  the  said  Sir  W.  Richardson  should  execute 
a  bond  for  1000/.,  payable  to  the  Rev.  Hugh  Neyin,  of  Clogher  in 
the  said  county  of  Tyrone,  and  Oeorge  Mason,  Esq.  *as  and  for  the   [*436] 
portion  and  fortune  of  the  said  Anne  Richardson,  my  now  wife,  and 
should  be   handed   over    to    me    on  my  well,   truly,  and   su6icienlly  set- 
tling,   securing  and    confirming    unto    my   said    then    intended    and   now 
wife,  one  annuity  of  150/.,  yearly  to  he  issuing  and  payable  out  of  a  good 
and  sufficient  and  substantial  freehold  property ;  and  whereas  the  making  of 
such  settlement,  and  thereby  securing  the  said  annuity  to  my  dear  wife,  has 
been  postponed  for  various  reasons  of  consequence  to  myself  and  family,  and 
is  likely  to  be  further  postponed,  yet  I  am  desirous,  in  the  event  of  my  death 
happening  before  the  same  settlement  can  be  made  and  executed,  that  a  more 
ample  provision  be  made  and  secured  to  her  my  said  wife  in  lieu  thereof, 
in  manner  hereinafter  contained  ;  now,  therefore  I  do  hereby — in  lieu,  and 
bar,  and  in  full  satisfaction  of  and  for  the  annuity  of  150/.  in  the  said  recited 
articles  agreed  to  be  secured  to  my  said  wife,  and  in  lieu,  bar,  and  full 
satisfaction  of  and  for  all  dower  and  thirds,  and  right  and  title  of  dower  and 
thirds  at  common  law,  or  otherwise,  which  my  said  wife  can  or  may  have, 
daira,  or  be  entitled  unto,  into,  out  of,  upon,  or  from  all  and  every  my  real 
and  personal  estates  whatsoever,  —give  and  devise   unto  my  said  wife,  Ann 
Merryn  Kirke,   all  that  my   farm-house,  with  the  several  barns,   stables, 
outbuildings,  yards,  gardens,  orciiards,  and  appurtenances  thereto  belonging  and 
adjoining,  situate,  standing,  and  being   in  East  Markham,  in  the   county   of 
NottinghaoH  in  the  occupation   of  W.  Stanniland,  and   also  that  my  farm  of 
closes,  inclosures,  pieces  and   parcels  of  ancient  and   new  inclosed  grounds, 
and  several  parcels  of  open  arable  land  and  common  rights,  situate,  lying  and 
being  in  the  parish  of  East  Markham  aforesaid,  or  in  the  precincts  and  terri- 
tories thereof,  also  in  the  occupation  of  the  said  W.  Stanniland,  at  the  present 
yearly  rent  or  sum  of  215/.,  and,  also,  all  that  messuage  wherein  I  now 
reside,  with  the  coach-house,  stables,  outbuildings,  yard,  garden,  *and  ap-  [M37] 
purtenances  thereto  adjoining  and  belonging,  situate,  standing,  and  be- 
ing in  East  Retford  aforesaid,  in  a  place  called  the  Square,  to  hold  the  said  farm- 
house, farm,  messuage,  and  hereditaments  hereinbefore  mentioned,  with  their 
and  every  of  their  appurtenances,  unto  the  said  A.  M.  Kirke,  and  her,  assigns, 
for  and  during  the  term  of  her  natural  life  ;  and  from   and  immediately  after 
her  decease,  1  give  and  devise  all  and  singular  the  said  farm-house,  farm,  mes- 
suage, and  hereditaments  hereinbefore  described  unto  my  eldest  son  William 
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Kirke,  to  bold  ihe  same  unto  the  said  W.  Kirke,  his  heirs  and  assigns  for 
ever,  chargeable,  nevertheless,  in  aid  of  my  other  estates  hereinafter  devised 
to  him  at  his  age  of  twenty-one  years,  with  the  payment  of  the  several  sums 
of  money  hereinafter  bequeathed  and  made  payable  to  all  his  brothers   and 
sisters.     I  also  give  and  bequeath  to  the  said  Ann  M.  Kirke  all  and  singular 
my  household  goods   and  furniture,  plate,  linen,  china,  brass,  pewter,   iron, 
and  other  goods  and  personal  property,  estate  and  effects,  which  are  within  or 
about  my  said  dwelling  house  or  within  or  about  any  other  house  and 
offices  in  which  I  may  happen  to  reside  at  the  time   of  ray  decease,  and, 
also,  all  my  horses  and  carriages,   to  hold  the  same  unto  the  said  Ann 
M.  Kirke  for  ever  for  her  own  use  and  absolute  disposal.      I  give  and 
devise  unto  my  friends  Sir  Thomas  Wollaston  White,  Baronet,  and   James 
Mervyn   Richardson,  brother  of  my   said   wife,  all   and  singular   other  my 
messuages,  cotti^es,  farms^  closes,  inclosures,  lands,  tenements,  and  heredi- 
taments and  real  estates  whatsoever,  not  hereinbefore  devised,  situate,  lying, 
and  being  in  East  Markham  and  East  Retford  aforesaid,  or  either  of  them, 
and  in  the  parishes  of  Ordsall  and  Clarborough,  or  elsewhere,  in  the  county 
of  Nottingham,  and  all  other  my  real   estates  whereof  or  wherein   I   have 
a  disposing  power,  to  hold  the  same   to  the   said   Sir  Thomas  Wollaston 
White  and   James  Mervyn   Richardson,  and   the  survivor   of  them, 
[*438]   and  the  heiis  of  such  survivor  *until  my  said  eldest  son,  W.  Kirke, 
shall    attain   the    age   of   twenty- one  years ;  but    in  case  the  said 
W.  Kirke  shall  not  live  to  attain  the   age  of  twenty-one  years,  then   until 
tlie  next  in  succession  of  my  sons,  who  shall  live  to  attain  the  age  of  twenty- 
one  years,  shall  have  attained  that  age,  upon  the  trusts,  and  for  the  purposes 
hereinafter  mentioned,  expressed  and  declared  of  and  concerning  the  same  ; 
and  when  and  as  soon  as  my  said  eldest  son,  W.  Kirke,  shall  have  attained 
the  age  of  twenty-one  years,  I  give  and  devise  all  and  every  the  messuages, 
cottages,  farms,  closes,  inclosures,  lands,  tenements,  and   hereditaments,  and 
real  estates,  hereinbefore  last   mentioned   to  be  devised   to  the    said  Sir  T. 
W.  White  and  J.   M.  Richardson  in  trust  as  aforesaid,  unto  him  my  said 
son  W.  Kirke,  and  to  his  heirs  and  assigns  for  eyer ;  subject,  nevertheless,  to 
and  with  the  payment  of  all  and  every  the  sums  of  money,  legacies,  or  por- 
tions hereinafter  bequeathed  to  all  and  every  my  younger  sons  and  daughters  ; 
and,  in  case  my  eldest  son,  W.  Kirke,  shall  not  live  to  attain  the  age   of 
twenty-one  years,  then  I  give  and  devise  all«Mind  every  my  last  mentioned 
messuages,  cottages,  farms,  closes,  inclosures,  lands,  tenements  and  heredi- 
taments unto  the  next  of  my  sons  in  succession,  who  shall  live  to  attain   the 
age  of  twenty-one  years,  and  to  his  heirs  and  assigns  for  ever,  to  take  effect  in 
possession  when  and  as  soon  as  such  son  shall  attain  his  age  of  twenty-one 
years,  but  subject  nevertheless  to  and  with  the  payment  of  all  and  every  the 
sums  of  money,  legacies,  and   portions   herein  bequeathed  to  all  and  every 
my  remaining  younger  sons  and  daughters ;  and  it  is  my  will  and   meaning, 
and  I  do  hereby  declare,  that  the  real  estates  hereinbefore  given  and  devised 
to  the  said  Sir  Thomas  Wollaston  White  and  James  M.  Richardson,  until 
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my  said  eldest  son  William  Kirke  shall  attain  his  age  of  twenty-one  years, 
and,  in  case  of  his  death  under  that  age,  until  the  next  in  succession 
of  my  sons,  who  shall  attain  the  age  of  twenty-one  years,  shall  •have  [•439] 
attained  that  age,  are  so  given  and  devised  unto  them  the  said  Sir  T. 
W.  White  and  J.  M.  Richardson  upon  trust  to  receive  the  rents,  issues  and 
profits  of  the  same  from  time  to  time  as  the  same  shall  become  payable,  during 
the  legal  operation  of  the -said  devise  to  them,  and  to  pay,  apply,  and  dispose 
thereof  in  the  maintenance,  education,  support,  clothing,  bringing  up,  and  ad- 
vancement in  die  world  of  all  my  younger  children  whatsover,  as  well  as 
those  bom  in  my  lifetime  as  after  my  decease,  and  as  well  males  as  females, 
in  such  manner  as  my  said  trustees  or  trustee  for  the  time  being  shall  think 
proper,  until  my  son  William  Kirke  shall  attain  his  age  of  twenty-one  years, 
if  he  shall  live  to  attain  that  age,  and  if  not,  until  the  next  in  succession  of  my 
sons,  who  shall  live  to  attain  the  age  of  twenty-one  years,  and  become  pos- 
sessed of  the  said  estates  by  virtue  of  the  said  deiise  for  that  purpose,  herein- 
before contained,  shall  have  attained  that  age ;  and  I  will  and  declare,  that,  in 
the  application  of  the  said  rents,  issues,  and  profits,  my  said  trustees  shall  not 
be  confined  or  restrained  to  any  equal  or  proportionable  distribution  or  appli- 
cation of  the  same,  but  shall  act  therein  entirely  by  their  own  discretion,  and 
may  from-  time  to  time  pay  or  apply  for  the  maintenance,  education,  support, 
clothing,  or  use  of  one  or  more  of  the  said  children  a  greater  sum  than  they 
may  think  proper  for  the  others  and  other  of  them,  without  being  accountable 
for  any  such  disproportionate  or  unequal  application,  as  I  trust  and  believe  that 
they  will  act  in  this  matter  as  they  think  will  best  conduce  to  the  future  wel- 
fare of  my  children,  having  reference  to  their  prospects  in  life,  and  the  fortunes 
they  will  severally  be  entitled  to.  I  give  and  bequeath  to  all  and  every  my 
younger  sons,  that  shall  be  living  at  the  time  of  my  decease,  or  shall  be  after- 
three 
wards  born  alive,  the  sum  of  few  thousand  pounds  a  piece,  and  to 
all  and  every  my  daughters,  that  shall  be  living  at  the  time  of  *my   [*440] 

one 

decease,  or  shall  be  afterwards  born  alive,  the  sum  of  ibfee  thousand 

ttirce  one 

pounds  a  piece,  all  which  before  named  sums  of  hwt  thousand  pounds  and  th>o» 
thousand  pounds  I  will  shall  be  paid  by  my  sou  W.  Kirke,  his  heirs  or  assigns, 
if  he  shall  live  to  attain  the  age  of  twenty-one  years,  and  if  not,  then  by  such  of 
my  sons  in  succession  as  shall  first  attain  the  age  of  twenty-one  years,  and 
become  possessed  of  my  said  real  estates  by  virtue  of  this  my  will,  to  my 
said  younger  sons  and  daughters  respectively  entitled  thereto,  when  and  as  be, 
she,  or  they  shall  respectively  attain  the  age  of  twenty-one  years,  with  interest 
for  the  same  sums  severally  and  respectively  in  the  mean  time,  after  the  rate 
of  four  per  cent,  per  annum,  to  be  paid  by  the  said  William  Kirke,  or  other 
sons  so  entitled  to  my  said  estates  as  aforesaid,  unto  the  said  Sir  T.  W.  White 
and  J.  M.  Richardson  for  the  use  of  all  and  every  such  younger  sons  and 
daughters  as  aforesaid,  and  to  be  by  them  or  the  survivor  of  them  paid  and 
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applied  and  disposed  of  io  ihe  mainteoaDce,  education,  support,  clothing, 
bringing  up,  and  advancenient  in  the  world  of  my  said  younger  sons  and 
daughters  severally  and  respectively,  until  they  shall  severally  and  respectively 
attain  their  said  ages  of  twenty-one  years ;  and  I  do  hereby  expressly  charge 
and  make  chargeable  all  my  before  mentioned  real  estates  whatsoever,  and 
also  the  estates  so  devised  to  my  dear  wife  for  her  life  as  aforesaid,  after  her 
decease,  but  not  before,  with  the  payment  of  all  and  every  the  fortunes  and 
sums  of  money  hereinbefore  bequeathed  and  made  payable  to  all  and  every 
my  younger  sons  and  daughters  as  aforesaid  :  and  it  is  my  will  and  meaning, 
and  I  do  hereby  also  declare,  that  my  said  trustees,  or  either  of  them,*  shall 
not  be  liable  to  answer  or  make  good  any  losses  whatsoever,  that  shall  or  may 
happen  to  the  said  rents  or  interests,  or  in  transacting  the  trusts  of  this 
[*441]  my  will,  unless  the  same  shall  have  arisen  through  their  or  ^either  of 
Iheir  wilful  neglect  or  default,  nor  shall  either  of  my  said  trustees  be 
answerable  or  accountable  (bx  the  acts,  deeds,  disbursements,  or  receipts  of 
the  other  of  them,  but  each  of  them  shall  be  answerable  only  for  his  own  se« 
parate  acts,  deeds,  receipts,  or  disbursements  :  and  I  do  order  and  direct  that 
my  said  trustees  shall  and  may  pay,  and  reimburse  himself  and  themselves 
respectively,  out  of  the  rents  and  interests  aforesaid,  all  reasonable  and  neces- 
sary costs,  charges,  and  expenses  whatsoever,  which  they  or  either  of  them 
shall  bear,  charge,  pay,  sustain,  or  be  put  to,  in,  or  about,  or  concerning  the 
execution  of  the  trusts  hereby  in  them  reposed  :  and,  lastly,  I  do  nominate, 
constitute,  and  appoint  the  said  Sir  T.  W.  White,  and  the  said  J.  M.  Richard- 
son, joint  executors  of  this  my  last  will  and  testament,  on  trust  and  for  the 
purposes  aforesaid,  and  also  with  my  said  wife,  guardians  of  all  my  children 
during  their  respective  minorities.    In  witness,  whereof,"  &c. 

The  testator  afterwards  drew  his  pen  through  the  word  ''  four,**  where  it  ap- 
plied to  the  gift  of  4000/.  to  his  younger  sons,  and,  with  a  pencil,  wrote  over 
it ''  three  ;''  and,  in  like  manner,  he  drew  his  pen  through  the  word  three,  where 
it  applied  to  the  gift  of  3000/.  to  each  of  his  daughters,  and,  with  a  pencil, 
wrote  over  it  the  word  *•  one."  The  will  was  not  re-executed  or  re-published 
after  these  alterations  had  been  made. 

The  testator  also  made  a  codicil  to  his  will,  bearing  date  the  15th  of  August, 
1815,  which  was  signed  by  him,  but  was  not  executed  or  aUested  in  the  pre- 
sence of  any  witnesses,  and  was  as  follows : — 

**  In  my  last  will  and  testament,  dated  the  30th  of  September,  1809, 1  did 
give  and  bequeath  to  all  and  every  my  younger  sons,  who  might  be  living  at 
my  decease  or  afterwards  be  born  alive,  the  sum  of  four  thousand 
[M42]  ^pounds  a  piece,  and  to  all  and  every  my  daughters,  who  might  be  living 
at  the  time  of  my  decease,  or  afterwards  be  born  alive,  the  sum  of 
three  thousand  pounds  a  piece  ;  now,  I  do  hereby  revoke  that  pait  of  my  said 
will,  and,  in  lieu  thereof,  I  do  give  and  bequeath  lo  all  and  every  my  younger 
sons,  who  shall  be  living  at  my  decease  or  afterwards  born  alive,  the  sum  of 
three  thousand  pounds  a  piece ;  and  to  each  of  my  said  daughters,  who  shall 
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be  liTing  at  the  time  of  my  decease  or  afterwards  bom  alive,  I  do  gi?e  and  be- 
queath the  sum  of  one  thousand  pounds  a  piece  instead  of  three  thousand 
pounds.  My  further  will  is,  that  the  whole  of  my  estate,  situate  at  East  Mark- 
bam,  should  go  to  my  eldest  son,  provided  the  residue  of  my  other  estates 
should  be  sufficient  to  pay  all  my  just  debts  and  the  above  mentioned  legacies, 
when  converted  into  money ;  but  in  case  my  other  estates  should,  when  sold, 
produce  more  than  will  pay  my  debts  and  legacies,  my  will  is,  that  all  my 
younger  sons  and  daughters  should  receive,  each  of  them,  a  further  sum,  but 
not  more  in  the  whole  than  four  thousand  pounds  to  each  of  the  sons,  nor  more 
than  two  thousand  pounds  to  each  of  my  daughters." 

The  testator  died  in  1826,  leaving  thirteen  children  him  surviving.  At  the 
the  date  of  his  will,  he  had  three  sons  and  two  daughters  ;  he  afterwards  had 
four  daughters  and  a  son  by  the  same  wife  Ann  :  and,  upon  her  death,  he  mar- 
ried a  second  wife,  by  whom  he  had  two  sons  and  a  daughter. 

The  bill  was  filed  by  the  younger  children,  and  prayed  a  declaration  that 
the  younger  sons  were  entitled  to  legacies  of  40002.  a  piece,  and  the  daughters, 
to  legacies  of  8000/.  each  ;  that  these  legacies  were  to  be  raised  out  of  the 
real  estate  ;  and  that  the  testator  was  to  be  considered  as  having  died  intestate 
with  respect  to  his  personal  estate. 

*Mr.  Pepys  and  Mr.  Barber^  for  the  plaintiffs  : — ^The  legacies  are  [^448] 
charged  by  the  will  exclusively  on  the  real  estate.  The  testator, 
after  giving  his  wife  a  life  interest  in  some  of  his  lands,  devises  them,  after 
her  decease,  to  his  eldest  son  William  Kirke  in  fee,  "  chargeable,  neverthe- 
less, in  aid  of  the  other  estates  thereinafter  devised,  with  the  payment  of  the 
several  sums  thereinafter  bequeathed  to  his  brothers  and  sisters."  He  next 
gives  his  wife  some  specific  articles ;  and  then  devises  the  rest  of  his  real 
estate  to  trustees  until  his  son  William  shall  attain  the  age  of  twenty-one  years, 
or  if  he  dies  without  attaining  twenty-one,  until  some  one  of  his  sons  shall 
reach  that  age  ;  and,  after  that  time,  they  are  to  go  to  the  son  who  first  attains 
twenty-one,  subject,  however,  to  the  payment  of  all  the  legacies  to  the  younger 
sons  and  daughters,  or  remaining  younger  sons  and  daughters  of  the  testator. 
Hitherto  the  lands  only  have  been  mentioned  or  referred  to  as  the  fund  for  the 
payment  of  the  legacies.  The  following  clause  directs  the  trustees,  until  a 
son  attains  twenty-one,  to  apply  the  rents  and  profits  to  the  maintenance,  edu- 
cation, and  advancement  of  the  younger  chikiren.  Next  come  the  express 
words  of  gift.  Tlie  testator  bequeaths  4000Z.  to  each  of  his  younger  sons, 
and  3000/.  to  each  of  his  daughters,  to  be  paid  to  them  respectively,  when 
they  attain  twenty-one,  by  William,  if  he  shall  attain  twenty-one,  or  by  such 
other  son  as  shall  first  attain  his  full  age,  and  by  virtue  of  the  will  become 
possessed  of  the  real  estates.  That  son  is  further  ocdered  to  pay  interest  at 
four  per  cent,  on  the  legacies  of  such  of  the  children  as  should  not  have 
attained  twenty-one ;  and  the  interest  is  to  be  paid,  for  the  maintenance  and 
education  of  the  legatees,  to  those  trustees  who  were  also  executors,  and,  as 
such,  would  be  in  possession  of  the  personalty.  A  clause  follows,  which  ex- 
VOL.  IV.  34 
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pressly  charges  all  the  real  estates  with  the  sums  bequeathed  to  the  younger 
children.  Thus,  in  every  pait  of  the  will,  these  legacies  are  spokea 
{M44]  of  as  giren  nnerely  *out  of  the  real  estate  ;  and  the  question  is  not| 
whether  the  personal  assets  are  exonerated  from  the  payment  of  ibem ; 
for  they  are  not  given  in  such  a  form,  as  could  in  any  event  rernlerthem  paya* 
ble  out  of  the  personal  estate.  Burton  v.  KnowUon^{a)  Hancox  v.  Ahb9yi{b) 
Watson  V.  Brickwood,{c)  Booth  v.  BlundelL{d) 

The  cirr,umstance  thai  the  will  does  nol  contain  any  disposition  of  the  resi- 
due of  the  personal  estate  affords  no  argument  against  the  intention  of  the  tes- 
tator  to  throw  the  payment  of  the  legacies  on  the  real  estate.  Webb  v* 
Jones,(e)  Neither  does  the  concluding  clause,  in  which  the  testator  appoints 
the  two  devisees  in  trust  to  be  ''joint  executors  of  his  will  in  trust  and  for  the 
purposes  aforesaid,"  furnish  a  ground  for  any  inference  against  socfa  an  inten* 
tion.  It  would  be  repugnant  to  the  whole  frame  and  language  of  the  will,  to 
construe  these  words  as  amovnting  to  a  bequest  of  the  general  personal  estate 
to  them  for  the  pnrpose  of  satisfying  the  legacies.  This  mode  of  expressioa 
was  probably  selected,  in  order  to  make  it  evident  that  the  executors  were  to 
be  trustees  of  the  residue,  and  were  not  to  take  it  beneficially ;  or  it  may  have 
reference  to  the  duty  imposed  upon  them  of  paying  debts  out  of  the  fund 
which  they  take  as  executors,  and  to  the  prior  bequest  of  some  portion  of  the 
personalty  to  the  testator's  wife. 

The  codicil  does  not  make  any  alteration  in  the  fund  out  of  which  the  lega- 
cies are  to  be  paid.  It  refers  most  distinctly  to  the  real  estates  as  being  the 
property  which  is  to  bear  the  burden ;  and  though  there  are  some  words,  which 
may  have  the  effect  of  making  the  real  estate  an  auxiliary  fund  for  the  pay- 
ment of  debts,  the  creation  of  a  charge  on  real  estate  in  favor  of  credi- 
[*445]  tors  ^affords  no  ground  for  throwing  the  burden  of  the  legacies  on  the 
personal  estate. 

The  bequest  of  the  legacies  is,  therefore,  pro  tanto  a  devise  of  the  land, 
and  consequently  cannot  be  affected  by  the  pencil  erasures  or  interlineations, 
or  by  the  codicil ;  for  the  codicil  is  not  duly  attested*  and  the  will  was  not  re- 
published after  the  alterations  in  pencil  had  been  made.  The  gift  of  4000Z.  to 
each  of  the  younger  sons,  and  of  3000Z.  to  each  of  the  daughters,  is  contained 
n  an  instrument  duly  attested  ;  and  the  writing  or  document,  which  is  sup- 
posed to  manifest  an  intention  on  the  part  of  the  testator  to  diminish  these  be- 
quests, cannot  be  read  for  the  purpose  of  effecting  a  charge  on  real  estate. 
Sheddon  v.  Goodrich.{g)  "  A  legacy  charged  only  upon  land,"  says  Lord 
Alvaqley,  in  TAe  Attorney  General  v.  Ward,{h)  "  cannot  be  altered  either  as 
to  the  quantum  or  the  person  by  any  will  but  such  as  would  have  affected 
land."  It  is  true  that  a  will  of  real  estate  may  be  revoked  by  cancellation. 
But  where  the  purpose  of  the  cancellation,  or  of  the  act  of  which  cancellation 

(a)  3  Ves.  107.  (6)  11  Ves.  179.  (e)  9  Ve^  453. 

(4)  1  Mer.  193.  («)  2  Bro.  C  C.  60.     1  Cox,  345. 

ig}  8  Vet.  481.  {k)  3  ¥m.  831. 
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forms  a  part,  is,  not  simply  to  revoke,  but  to  revoke  one  gift  by  substituting 
another  in  its  place,  the  cancellation  does  not  operate  as  a  revocation,  unless 
the  substituted  gift  be  valid.     Onions  v.  Ti/r€r.{a) 

Mr.  Raupellf  for  the  vridow  of  tHe  tesutor. 

Mr.  Bickersteih,  Mr.  Preatm,  and  Mr.  Turner,  for  William  Kirk,  the  eldest 
son  : — There  is  a  distinct  and  independent  gift  of  the  legacies ;  and  though 
there  are  abundance  of  expressions  in  this  will,  which  charge  the  real 
esute  as  an  auxiliary  fund,  *the  personal  estate,  according  to  the  [*446] 
general  rule  of  law,  remains  primarily  liable.  It  is  not  enough  to 
show  that  the  testator  meant  to  charge  the  land ;  the  question  is.  Did  he  mean 
to  exonerate  the  personalty  ?  In  determining  the  question  of  intention,  the 
courts  have  always  considered  whether  the  personal  estate  had  been  made  the 
subject  of  express  disposition ;  and,  indeed,  it  may  be  doubted  whether  the 
personal  estate  has  been  held  in  any  case  to  be  exonerated  from  debts  or  lega- 
cies, except  where  it  was  specifically  bequeathed.  ATCleland  v.  Shaw,(b) 
Greene  v.  Greene^c)  Gray  v.  Minn€thofj>€.(d)  Webb  v.  Jones  is  not  an  ex- 
ception to  this  observation  ;  for  it  appears  from  the  report  in  Cox,  that  there 
was  in  that  case  a  specific  disposition  of  the  personalty.  This  will  contains 
no  beneficial  bequest  of  the  general  personal  estate ;  and  the  testator,  there- 
fore, had  no  motive  to  exonerate  it  from  those  charges  to  which  it  would  be 
naturally  liable.  He  has  indeed  appointed  executors,  in  whom  it  vests  ;  but 
he  appointed  them  executors,  **  in  trust  for  the  purposes  aforesaid."  What 
purposes  had  been  pientioned,  to  which  the  executors,  in  performance  of  this 
trust,  couki  apply  the  personal  estate,  except  the  payment  of  the  legacies  ? 

If  the  legacies  are  to  issue  only  out  of  the  real  estate,  they  are  conditional, 
and  dependent  upon  the  contingency  of  a  son  of  the  testator  attaining  twenty- 
one.  If  no  son  of  the  testator  attained  his  full  age,  they  would  fail.  If  there 
bad  been  an  ademption  of  the  land  either  by  sale,  or  by  eviction,  or  in  any 
other  way,  no  part  of  these  legacies  could  have  been  demanded,  however  large 
the  personal  estate  might  be.  It  is  not  probable  that  the  testator  should  have 
bad  such  an  intention. 

*The  codicil  affords  strong  presumption  against  the  supposed  pur-  [*447] 
pose  of  exonerating  the  personal  estate.  The  first  part  of  it  contains 
a  bequest  of  sums  different  in  amount  from  those  mentioned  in  the  will,  and 
expressed  in  such  general  terms  as,  standing  alone,  would  be  sufficient  to  make 
the  personalty  liable.  Then  comes  the  following  clause  : — *'  My  further  will 
is,  that  the  whole  of  my  estate  situate  at  East  Markham  should  go  to  my 
eldest  son,  provided  the  residue  of  my  other  estates  should  be  sufficient  to  pay 
all  my  just  debts  and  the  above  mentioned  legacies,  when  converted  into 
money ;  but  in  case  my  other  estates  should,  when  sold,  produce  more  than 
will  pay  my  debts  and  legacies,  my  will  is,  that  all  my  younger  sons  and 
daughters  should  receive,  each  of  them,  a  further  sum,  but  no  more  in  the 

(a)  1  P.  Wmt.  343.  (h)  2  Seb.  dt  Lef.  53S.  (e)  4  Mad.  148.  \,d)  3  Vet.  103. 
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whole  than  4000/.  to  each  of  the  sons,  nor  more  than  2000Z.  to  each  of  my 
daughters.''  The  phrase  **  my  other  estates  "  is  here  used  to  denote  both  real 
and  personal  property  ;  and  there  is  clearly  a  common  fund  alluded  to,  out  of 
which  both  debts  and  legacies  are  to  be  paid.  The  personalty  is  unques- 
tionably liable  to  the  payment  of  the  debts.  How,  then,  can  it  be  exonerated 
from  the  payment  of  the  legacies  ?  On  a  question  of  this  kind  the  court  has  a 
right  to  look  at  the  state  of  the  testator's  family  and  the  value  of  bis  real  pro- 
perty ;  and  the  result  of  an  inquiry  ascertaining  the  value  of  his  real  estates 
may  afibrd  decisive  evidence,  that  he  must  have  contemplated  his  personalty 
as  a  fund  which  was  to  be  made  available  for  the  payment  of  his  legacies. 

If  the  legacies  are  charged  on  both  the  personal  and  real  property,  they  may 
be  modified  or  altered  by  an  unattested  codicil,  provided  they  be  not  increased. 

Brudenell  v.  Boughton,{a)  Attorney-General  y.  Ward.(b) 
[*448]  There  is  now  no  perfect  instrument  containing  the  bequests  of 
4000/.  and  3000/.;  for  the  cancellation  of  the  words,  which  specify 
these  sums,  is  complete  ;  and  if  the  plaintiffs  are  right  in  asserting  that  the 
court  cannot  look  at  the  unattested  writing,  which  marks  an  intention  to  give  a 
different  sum,  the  consequence  may  be,  that  they  will  not  be  entitled  to  any 
thing.  The  pencil  erasures  and  interlineations  form  part  of  the  will  as 
proved  in  the  ecclesiastical  court.  The  case  of  Onions  v.  Tyrer  is  so  differ- 
ent in  its  circumstances  from  the  present,  that  it  would  not  be  safe  to  deduce 
from  it  a  principle  of  decision.  Authorities  of  that  class  are  applicable,  only 
where  there  is  a  purpose  of  substituting  one  devisee  for  another. 

Mr.  Pepys,  in  reply  :-*The  cases  and  doctrines,  which  have  been  referred  to 
in  order  to  show  that  the  personal  estate  is  not  exonerated,  are  applicable  to 
debts,  and  not  to  legacies.  The  law  throws  debts  upon  the  personalty ;  which 
therefore  must  always  remain  liable :  and  though  a  testator  may  make  his 
lands  either  secondarily  or  (as  between  volunteers  claiming  under  him)  pri- 
marily liable,  yet,  as  between  the  assets  and  the  creditor,  the  personally  can 
never  be  exempted.  Liegatees  are  in  a  situation  altogether  different.  The 
testator  may  give  his  legacies  out  of  what  fund  he  pleases  ;  and  if  he  gives 
them  in  such  a  manner  that  they  are  charged  only  on  his  lands,  no  claim  can 
be  set  up  against  his  personal  assets.  In  such  a  case  it  is  improper  to  say 
that  the  personalty  is  exonerated  ;  the  personalty  never  became  liable,  and 
therefore,  does  not  require  to  be  exonerated* 


June  9. — ^Thb  Mastbr  of  the  Rolls,  after  stating  the  will,  gave 
[M49]  his  judgment  in  the  following  words: — *The  present  bill  was  filed 
by  the  younger  sons  and  daughters,  for  the  purpose  of  having  it  de- 
clared, that  the  younger  sons  were  entitled  to  the  sum  of  4000/.  each,  and  ths 
daughters,  to  the  sum  of  3000/.  each  according  to  the  effect  of  the  will  as  origi- 
nally written  and  executed. 

(a)  2Atk.968.  (h)  3  Yes.  331. 
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Three  questions  were  made ;  first,  whether  by  this  will  the  portions  of  the 
younger  sons  and  daughters,  originally  given,  were  pecuniary  charges  upon 
the  personal  estate ;  secondly,  whether,  by  the  codicil,  the  portions  there 
given  to  the  younger  sons  and  daughters  would  prevail  as  to  the  personal 
estate ;  thirdly,  whether,  taking  the  will  and  codicil  together,  the  portions  to 
the  younger  sons  and  daughters  would  affect  the  real  estates,  and  whether  to 
the  extent  of  the  original,  or  of  the  reduced,  sums,  or  would  fail  altogether. 

A  pecuniary  legacy  given  generally,  without  specification  of  a  particular 
fund  for  its  payment,  is  primarily  chargeable  upon  the  personal  estate,  al- 
though, in  other  parts  of  the  will,  the  real  estate  is  made  expressly  liable  to 
it ;  the  rule  of  law  considering  that  the  personal  estate  is  the  natural  fund  to 
bear  such  a  charge.f  1  ]  But  if  the  pecuniary  legacy  be  not  given  generally, 
but  is  given  only  out  of  a  particular  fund,  there  the  legatee  can  have  recourse 
only  to  the  particular  fund :  and,  in  this  respect,  there  is  an  essential  difference 
between  debts  and  legacies. 

In  the  present  case,  the  testator  begins  his  will  by  a  devise  of  certain  lands 
to  his  wife  for  her  life,  and  after  her  decease,  to  his  eldest  son  W.  Kirke  in 
fee,  chargeable,  nevertheless,  in  aid  of  the  other  estates  thereinafter  devised 
to  him  with  the  payment  of  the  several  sums  x>{  money  thereinafter 
bequeathed  to  his  brothers  and  sisters.  *He  then  makes  a  specific  [*4d0] 
gift  of  his  household  goods  and  other  personal  estate  in  and  about  his 
dwelling  house  to  another  person.  He  next  devises  all  other  his  real  estates 
whatsoever  to  trustees,  until  his  eldest  or  some  other  son  shall  attain  twenty- 
one,  subject  nevertheless,  to  payment  of  the  several  sums  of  money  therein- 
after bequeathed  to  his  younger  sons  and  daughter,  with  a  direction  that  his 
trustees  shall,  in  the  mean  time,  receive  the  rents  and  profits,  and  shall  ap- 
ply the  same,  in  such  proportions  as  they  should  think  fit,  to  the  maintenance, 
education,  and  advancement  in  the  world  of  all  his  younger  sons  and  daughters  ; 
and  then  he  proceeds  to  give  to  his  younger  sons  4000Z.  each,  and  to  his 
daughters  3000/.  each,  which,  he  wills,  shall  be  paid  to  them  at  twenty-one 
by  his  eldest  son,  if  he  shall  attain  twenty-one,  and  become  possessed  of  his  real 
estates,  or  by  such  other  son  as  shall  attain  twenty-one  and  become  entitled 
to  his  said  real  estates  by  virtue  of  bis  will ;  and  he  thereby  expressly  charges 
and  makes  chargeable  all  bis  real  estates  whatsoever,  including  those 
first  devised  to  his  wife,  after  her  decease,  with  the  payment  of  the  several 
sums  of  money  so  given  to  his  younger  sons  and  daughters.  There  is,  there- 
fore, no  general  gift  of  these  sums  of  money.  The  direction  that  they  are  to 
be  paid  by  his  eldest  or  other  son  who  shall  become  possessed  of  his  real 
estates,  is  a  substantial  part  of  his  gift  to  his  younger  sons  and  daughters, 
and  is  a  designation  or  specification  of  the  particular  fund,  which  the  testator, 
means  to  provide  for  that  purpose.     And  that  intention,  is  the  more  apparent 

[1]  A.  abarge  of  a  l«g*«j  upoo  the  raslty  may  uriit  bj  implicmtion.    Harris  t.  Fly,  1  f aige, 
4S5. 


452  CASES  IN  CHANCERY. 


18S8.— Kirke  ▼.  Kirke. 


from  the  prior  parts  of  the  will  to  which  I  have  referred,  and  more  eepecially, 
from  the  direction  to  the  trustees  to  apply  the  rents  and  profits  of  the  real 
estates,  during  the  miiiority  of  the  eldest  son,  in  the  maintenance,  education, 
and  adfancement  of  the  younger  children.  My  opinion,  therefore,  is, 
[*451]  that  the  personal  estate  of  this  testator  was  not  by  this  *will,  in  its 
original  state,  applicable  to  the  payment  of  these  legacies  or  portions. 

The  next  question  is  as  to  the  effect  of  the  codicil  in  this  respect. 

The  testator  begins  his  codicil  by  referring  to  the  gift  of  the  original   eums 
to  his  younger  sons  and  daughters,  and  revokes  that  part  of  his  will ;  and,  in 
lieu  thereof,  he  gives  to  the  younger  sons  3000Z.  each,  and  to  his  daughters 
lOOOZ.  each ;  and  adds,  that  it  is  his  will  that  the  whole  of  his  estate  at  East 
Markham  should  go  to  his  eldest  son,  provided  his  other  estates,  when  con- 
Terted  into  money,  should  be  siiflScient  to  pay  his  debts  and  the  above  men- 
tioned legacies,  but  in  case  his  other  estates  should  produce  more  than  would 
pay  his  debts  and  legacies,  then  it  was  his  will  that  his  younger  Bons  and 
daughters  should,  each  of  them,  receive  a  further  sum,  not  exceeding  4000/. 
to  each  of  his  younger  sons,  and  8000/.  to  each  daughter.     It  is  plain,  there- 
fore, that  this  codicil,  though  not  duly  executed,  was  meant  to  affect  his  real 
estates,  and  that  his  intention  was  to  alter  the  amount  of  the  sums  given  by  the 
will,  but  not  to  alter  the  fund  provided  by  the  will  for  the  payment  of  them  ; 
and,  on  the  contrary,  his  direction,  with  respect  to  the  produce  of  tbe  real 
estates,  other  than  East  Markham,  manifests  that  be  considered  his  real  estates 
as  the  fund  out  of  which  these  sums  of  money  were  to  be  provided.     The 
mention  of  his  debts  in  the  codicil  creates  no  difficulty.    With  respect  to  bis 
debts,  the  personal  estate  would  by  law  be  the  primary  fund ;  and  if  this  codi- 
cil had  been  duly  executed  and  attested,  so  as  to  pass  real  estates,  the  effect 
would  have  been  to  make  the  real  estates  chargeable  secondarily  with   the 
debts, — ^whicb  was  not  provided  for  by  the  will.    My  opinion,  there- 
[*452]    fore,  is,  that  this  codicil  does  not  give  to  the  younger  sons  and  daugh- 
ters any  claim  upon  the  personal  estate  for  tbe  several  sums  thereby 
provided  for  them. 

The  remaining  and  the  more  difficult  question  is,  whether,  taking  the  will 
and  codicil  both  into  consideration,  and  having  regard  to  the  obliterations  made 
in  the  will  by  the  testator,  the  younger  sons  and  daughters  are  entitled  to  any 
and  what  sums  chargeable  upon  tbe  real  estates. 

First,  it  is  to  be  considered  what  would  have  been  the  effect,  if  there  had 
been  no  codicil.  In  that  case  it  must  have  been  inferred,  that  the  testator 
thought  that  the  obliteration  of  the  words  '*  four"  and  "  three,"  and  the  inter- 
lineation of  the  words  **  three"  and  '*  one  "  would  leave  the  younger  sons  entitled 
to  3000/.  each,  and  the  daughters  to  1000/.,  each.  In  this  he  plainly  would 
have  been  'mistaken.  The  words  interlined  would  have  had  no  operation,  in- 
asmuch as  the  will  was  not  afterwards  republished ;  in  which  case  it  would 
have  been  manifest  that  the  testator,  by  the  obliteration  and  interlineations,  did 
not  mean  revocation  but  substitution ;  and  then,  in  addition  to  the  authorities 
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which  have  been  cited,  the  case  of  Short  on  (he  demise  of  Gastrelly.  Smith^{a) 
is  expressly  in  point  to  show,  that,  where  the  testator  intends  a  substitution 
which  is  ineffectual,  the  obliteration  shall  not  annount  to  a  revocation. 

Taking,  however,  the  codicil  as  well  as  the  will  into  consideration!  another 
view  of  the  case  arises.  The  making  of  the  codicil  manifests  that  the  testator 
did  not  consider  bis  purpose  of  diminishing  the  legacies  to  be  effected  by  the 
alterations  in  his  will,  but  that  he  meant  to  accomplish  that  purpose 
by  the  codicil,  which  he  has  ^failed  to  do  by  reason  of  the  imperfection  [*453] 
pf  that  instrument.  The  alterations  in  the  will,  in  such  case,  express 
only  the  testator's  intention  to  reduce  by  another  instrument  the  provisions 
which  he  bad  made  for  bis  younger  sons  and  daughters ;  and,  not  having  made 
another  effectual  instrument  for  that  purpose,  his  original  will  must  prevail. 
This  course  of  reasoning  is  supported  not  only  by  the  case  of  Onions  v.  Tyrer, 
which  was  cited  in  the  argument,  but  also  by  the  c^se  of  Hyde  v.  Mason.(b) 

Upon  the  whole,  therefore,  I  must  declare,  according  to  the  prayer  of  the 
bill,  that  the  younger  sons  are  entitled  to  the  sum  of  4000Z.  each,  and  the 
daughters,  to  the  sum  of  dOOOZ.  each,  chargeable  upon  the  real  estates  of  thq 
testator,  with  interest  thereon,  at  the  rate  of  four  per  cent,  respectively,  froo) 
the  time  the  eldest  son  attained  twenty-one,  and  that  the  testator  died  intes- 
tate as  to  the  residue  of  bis  personal  estate  not  disposed  of  by  his  will.[l] 


^Between  The. Earl  of  Newburgh,  Plaintiff;  and  Caroline  Eyre,    [*454] 

and  Others,  Defendants. 

Roxxs^l838 ;  May  8.  13,  SO. 

A  toBtator  deWses  his  estate  in  the  eounty  of  Leiceater  to  truateea,  upon  trust  to  sell  the  same,  and 
also  his  books  and  live  and  dead  famimg  stopk  there,  either  together  or  in  parcels,  and  to  apply 
the  money  arising  therefrom  in  manner  after-mentioned ;  when  he  sobsequently  direeta  the  ^ p. 
plication  of  the  fund,  he  speaks  of  it  as  **  the  moneys  to  arise  from  the  sale  of  my  Leicestershire 
estate  ;"  these  words  denote  the  whole  fund,  and  include  the  moneys  arising  from  the  sale  of  the 
books  and  stock,  as  well  as  the  moneys  arising  from  the  sale  of  the  estates. 

A  testator  gare  one-fifth  of  the  yearly  interest  of  a  land  to  Mary,  two-fifths  to  James,  and  two- 
fifths  to  Charles ;  if  Mary  died  without  issue,  the  interest  of  her  share  was  to  be  paid  to  James 
and  Charles  during  their  respectiTC  lives,  if  they  were  both  alive,  or,  to  the  survivor,  if  only  one 
of  them  were  alive  ;  if  Charles  left  issue,  they  were  to  be  entitled  to  the  principal  moneys,  of 
which  the  interest  had  been  given  to  their  father  ;  if  Charles  died  without  issue  in  the  lifetime  of 
James,  all  benefit  of  the  bequest  to  Charles  was  to  go  to  James ;  if  James,  without  having  been  in 
poeseasion  of  the  &mily  estate  for  a  oerUin  time,  left  issue  other  than  an  only  son,  such  issue 
were  to  be  entitled  to  all  the  principal  moneys,  the  interest  whereof  James  might  be  entitled  to 
as  aforesaid  ;  if  James  died  without  leaving  such  issue  or  after  having  been  in  possession  of  the 
family  estate  for  a  certain  time,  all  benefit  of  the  bequest  to  James  was  to  go  to  Charles,  if  then 
living ;  and  if  both  Charles  and  James  died  without  leaving  any  lawful  issue  to  be  entitled  as 

(a)  4  East,  419.  (i)  8  Via.  Abr.  Devwe,  '^B)  3,  pi.  17,  p.  139. 

ie)  8  Vitt.  Abr.  Devise,  (R)  3  pi.  17,  p.  139. 

ll]  Vide  CfruntUy  v.  GarthwaiU,  3  Ruas.  90. 
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aforesaid  to  the  bequeet,  the  fand  was  to  go  as  the  earrifor  of  them  should  appoint ;  Mary  died 
without  issue,  in  the  lifetime  of  James  and  Charles ;  then  James  died,  leaving  a  daughter,  and 
withoQt  having  been  in  possession  of  the  family  estate ;  and  afterwards  Charles  died  without 
issue :  Held,  that  the  whole  fond  belonged  to  the  daughter  of  James. 

The  will  of  Thomas  Eyre,  dated  the  8th  of  October,  1778,  after  various 
devises  and  bequests,  proceeded  in  the  following  words  : — ''  I  give  and  devise 
my  capital  messuage  or  mansion  house,  called  Eastwell,  in  the  county  of  Lei- 
cester, with  the  lands,  hereditaments,  and  appurtenances  thereto  belonging, 
and  all  other  my  messuages,  lands,  and  hereditaments  in  the  county  of  Leices- 
ter, except  the  messuage,  lands,  and  hereditaments  hereinbefore  devised  unto 
the  said  Sir  John  Lawson   and  Thomas  Clifford,  their  heirs  and  assigns  as 

aforesaid,  unto  the  said  William  Wakeman  and  Vincent  Eyre,  their 
[*455]    heirs  and  assigns,  upon  trust,  as  soon  after  my  decease  as  *conve- 

niently  may  be,  absolutely  to  sell  and  dispose  thereof,  and  also  my 
books  and  live  and  dead  faiming  stock  there,  either  together  or  in  parcels,  by 
public  or  private  sale,  for  the  best  price  that  can  in  reason  be  got  for  the  same, 
and  to  pay  and  apply  the  moneys  to  arise  from  such  sale  or  sales,  and  the  in- 
terest thereof,  in  such  manner  as  is  hereinafter  mentioned  ;  and,  in  the  mean- 
time, until  any  such  sale  or  sales  shall  take  place,  it  is  my  will,  that  the  yearly 
rents,  issues,  and  profits  of  the  said  estate  so  directed  to  be  sold,  shall  be  paid 
and  applied  to  such  person  or  persons,  and  for  such  purposes,  as  the  interest 
of  the  money  to  arise  from  such  sale  or  sales  is  hereinafter  directed  to  be  paid 
and  applied ;  and,  as  to  the  moneys  to  arise  from  the  sale  of  my  Leicestershire 
estate  hereinbefore  devised  to  be  sold,  it  is  my  will  and  desire,  that  the  said 
moneys,  as  far  as  may  be  necessary,  shall  be  applied  towards  the  payment  of 
such  of  my  debts  and  legacies  as  my  personal  estate,  not  hereby  specifically 
otherwise  disposed  of,  and  the  moneys  to  arise  from  the  other  sales  of  both  real 
and  personal  property  hereby  directed  to  be  made,  may  be  deficient  to  pay  and 
satisfy ;  it  being  my  intention  and  wish,  that  the  moneys  to  arise  from  the  sale 
of  my  Leicestershire  estates  should  not  be  applied  for  the  payment  of  any  of 
my  debts  and  legacies,  until  the  other  funds  appropriated  for  that  purpose 
shall  be  wholly  exhausted  ;  aud,  subject  to  this  provision  for  the  payment  of 
my  debts  and  legacies,  I  desire  that  the  said  William  Wakeman  and  Vincent 
Eyre,  or  the  survivor  of  them,  his  executors,  administrators,  and  assigns  will 
place  the  said  moneys  to  arise  from  the  sale  of  my  Leicestershire  estate  out  at 
interest,  upon  such  public  or  private  security,  and  do  and  shall  from  time  to 

time  alter  and  change  such  security  in  such  manner  as  they  may  think 
[^456]    fit,  and  do  and  shall  pay  and  apply  the  yearly  interest  thereof  m  *6at« 

isfaction  and  discharge  of  three  small  annuities ;  **  and  subject  as 
aforesaid,"  continued  the  testator,  *Mt  is  my  will,  that  my  said  trustees  do  and 
shall  pay  the  remainder  of  the  interest  of  the  said  moneys  to  arise  from  the 
sale  of  my  said  Leicestershire  estate  unto  my  dear  wife  Lady  Mary  Eyre  for 
her  life,  for  her  own  use  and  benefit ;  and  from  and  after  the  decease  of  the 
said  Lady  Mary  Eyre,  and  subject  to  the  annuities  aforesaid,  I  desire  the  said 
William  Wakeman  and  Vincent  Eyre,  or  the  survivor  of  them,  his  executors, 
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«lDMowiriitofs»  Off  aMigiM^  do  tod  tliall  divide  iIm  ft^rhf  tsMroct  of  the  said 
moneys  so  directed  to  be  pieced  got  at  ioterest  as  aforesaid  into  five  equal  parts 
oc  shares,  and  pay  the  same  wMo  my  coasios  James  Eyre  and  Chariee  £yrs* 
two  younger  sons  of  my  uncle  Francis  Eyre,  and  unte  my  cousin  Mary,  bis 
daughter,  in  manner  followiog,  (that  is  to  say,)— two  fifth^parts  thereof,  unle 
my  cousin  James  Eyre  for  his  iife^-^two  other  fifth  parts  thereof^  unto  ray 
cousin  Charles  Eyre  for  his  life^*and  the  remaining  oae<>fifth  part,  unto  my 
cousin  the  said  Itary  £yre»  for  her  life ;  and  if  the  said  Mary  Eyre,  my  cousin, 
shall  have  any  lawful  isaiie  living  al  her  decease,  I  give  unto  such  issue  one 
equal  fifth  part  of  the  fmncipal  moneys,  the  mterest  whereof  ie  given  to  her  for 
her  life  as  aforesaidy-^f  more  than  one,  to  be  equally  divided  between  or  among 
them  ;  but  if  my  co«ain,  the  said  Mary  Ejfie*  shall  die  without  soch  issue  as 
aforesaid,  it  is  mj  intention  that  the  int^eat  of  the  said  moneys,  so  given  to  her 
for  life  as  aforesaid,  shall  go  to  and  be  equally  divided  between  her  said  two 
brothers,  James  and  Charles  Eyte,  if  they  shall  be  both  living  at  her  decease, 
for  their  respective  lives,  or  if  only  one,  to  the  survivor  hr  his  life ;  and  if  my 
cousin,  the  said  Cliarles  Eyre,  shall  leave  any  lawful  issue  living  at  his 
decease,  it  is  also  my  intention  that  such  issue  shall  be  entitled  to  ^be  [*45T] 
priocipal  moneys,  the  interest  whereof  is  to  be  given  to  the  said  Charles 
Eyre  for  his  life  as  aforesaid, — if  more  than  one,  eqoi^Uy,  share  and  share 
alike ;  buiif  the  eaid  Charles  Eyre  shall  die  without  such  issue  as  aforesi^id,  liv- 
ing the  said  James  Eyre,  bis  elder  brother,  I  give  unto  the  said  James  Eyre  all 
benefit  and  advantage  of  the  bequest  hereby  made  u«lo  his  btothei  the  said 
Charles  Eyre ;  and  if  the  said  la«ies  Eyre  shall,  without  having  succeeded  to 
and  been  in  the  actual  possession  of  my  family  estate  at  Hassop  for  the  space 
of  five  years  neit  before  his  deaease,  leave  any  lawfnl  issue  other  than  an 
eldest  or  only  son  living  at  his  decease,  it  is  my  will  that  soch  issue,  other  than 
an  eldest  or  only  son,  shall  be  entitled  to  all  the  principal  moneys,  the  interest 
whereof  the  said  James  may  be  entitled  to  as  aibt ssaid — if  more  than  one  equally, 
abave  and  share  alike ;  but  if  the  said  James  Eyre  shall  depart  this  life  with* 
out  leaving  any  such  issue  as  aforesaid,  living  his  brother  the  said  Charles 
Eyre,  or  having  no  lawful  issue  other  than  an  eldest  or  only  son,  shall  come 
into  posaession  of  the  Hassep  estate,  or  having  such  lawfiil  issue,  shall  have 
held  ^d  enjoyed  the  same  for  the  space  of  five  years,  then  and  in  any  of  the 
said  cases,  and  from  the  happening  thereof,  if  the  said  Charles  Eyre  shall  be 
then  living,  it  is  my  iateotion  that  all  benefit  and  advantage  of  the  bequest 
hereby  made  in  fnvor  of  the  said  Jamee  Byre  shall  go  over  and  belong  to  bis 
brother  Charles  Eyre  ;  and  if  it  shall  happen  that  both  the  said  James  and 
Charles  Eyre  shall  die  without  leaving  any  lawful  issue  to  be  entided  as 
aforesaid  to  the  bequest  in  question,  it  is  my  will,  that  the  whole  of  the  pro« 
perty  hereby  bequeathed  to  them  as  aforeaaid  shall  go  to  and  be  disposed  of 
by, the  survifor  of  them,  to  and  in  such  manner  as  such  survivor  shall  think 
fit ;  and  if  any  thing  shall  xemain  of  my  personal  estate  appropriated 
*ior  p^ment  of  my  debia  and  legacies,  or  of  the  moneys  to  arise  by  L*A9] 
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iale  of  my  boose  in  Stanbope  street,  or  of  my  said  estate  in  posses- 
sion of  the  said  widow  Biddotph,  after  payment  of  my  debts  and  legacies,  I 
give  and  bequeath  such  residue  and  remaioder  unto  the  said  William  Wake- 
man  and  Viooent  Eyre,  their  executors  or  administrators,  upon  trust  to  be 
added  to  the  moneys  to  arise  by  sale  of  my  said  Leicestershire  estate,  and  to 
be  disposed  of  by  them,  both  principal  and  interest  moneys,  in  such  manner 
as  I  have  hereinbefore  directed  concerning  the  said  last^-mentioned  moneys. 

Thomas  Eyre  died  in  170S,  leaving  Francis  Eyre  his  heir  at  law  and  sole 
next  of  kin.  Lady  Mary  Eyre  died  in  January,  1804,  and  during  her  life, 
Mary  Eyre  died  without  issue.  James  Eyre  died  in  October,  1816,  leaving 
one  daughter,  Caroline  Eyre,  his  only  child ;  and  Charles  Eyre  died  without 
issue  in  June,  1819.  Neither  James  nor  Charles  had  succeeded  to,  or  been 
in  possession  of,  the  family  estate  at  Hassop. 

The  Earl  of  Newburgh,  as  heir  at  law,  and  one  of  the  next  of  kin  of 
Francis  Eyre,  who  was  the  heir  at  law  and  sole  next  of  kin  of  the  testator 
Thomas  Eyre,  filed  the  bill,  insisting  that,  in  the  events  which  had  happened, 
a  moiety  of  the  proceeds  of  the  property,  directed  to  be  sold,  was  notdts« 
posed  of,  and  had,  therefore,  devolved^  either  in  whole,  or  in  part,  upon  Fran-* 
cis  Eyre,  and  now  belonged,  either  in  whole  or  in  part,  to^  those  who  claimed 
through  him. 

One  question  was,  whether  the  expressions — '*  said  moneys  to  arise  from  the 

sale  of   my  said   Liecestershire   esttite^— ^were  to  be  construed,  so  as  to 

extend  to  the  whole  of  the  mixed  iund,  consisting  partly  of  the  pro* 

[*459]   ceeds  *of  the  books  and  farming  stock,  of  which  the  testator  bad  pre* 

viously  spoken.    But  on  this  point  there  was  little  argument. 

The  principal  question  was.  Who,  in  the  events  which  had  happened,-^ 
James  having  died,  without  having  beea  in  possession  of  the  Hassop  estate, 
and  having  left  a  daughter,  and  Charles  having  afterwards  died  without  isBUe,*^-^ 
was  entitled  to  that  moiety  of  the  fund,  of  which  Charles  bad  enjoyed  the  ki*> 
terest  during  his  life. 

Mr.  Sugden,  Mr.  Barber,  and  Mr.  Xoe,  for  the  plaintiff: — The  testator  has 
specified  a  variety  of  contingencies,  on  each  of  which  he  has  made  a  particular 
disposition  of  the  fund  ;  but  he  has  overlooked  the  contingency  which  has  ac* 
tually  happened.  Having  divided  the  fund  into  five  shares,  he  gives  the  in« 
terest  of  two  of  those  shares  to  James  for  life,  and  of  other  two  of  them  to 
Charles  for  life  ;  the  remainmg  shsre  is  given  to  Mary  for  her  life,  and  after* 
wards  to  her  children  ;  but  if  she  should  die  without  issue,  leaving  both  her 
brothers  alive  (which  was  the  event  that  happened,)  that  share  is  given  to 
them  as  tenants  in  common  for  their  respective  lives.  The  effect,  therefore, 
of  these  bequests,  with  reference  to  the  actual  circumstances,  was,  to  give 
each  of  the  brothers  a  life  interest  in  the  moiety  of  the  fund. 

The  testator  next  disposes  of  Charles'  moiety,  in  case  he  left  issue ;  and 
as  he  gives,  in  that  event,  to  the  issue  of  Charles  **  the  principal  moneys, 
tMPinterest  whereof  is  so  given  to  the  said  Charles  Eyre  for  Ms  life  as  afore- 
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*  i     I    IM  ■■■■■      I       .  .        |.   1.      I       .1  .  .  ■  .     .    ■     .1,         ■■  I       ,  -      ■  I  ■  ■  « 

•M/"  it  10  ckur  ihtt,  uiid«r  tfaeae  wonb,  the  oUldren  or  dMcandtoU  of  Charle« 
could  never  have  chifBed  mora  then  thtit  fiuher's  moieiy ;  awl  euch  only  oi 
liis  inue  ooiiM  have  elaimod^  as  were  liviog  at  hit  decease.     The 
*foUowini|r  words  provide  for  another  event,—"  but  if  the  said  Charles  (*460l 
Eyre  shall  die  without  such  issue  as  aforesaid,  living  the  said  James 
Eyre,  hia  dder  brother,  I  give  unto  the  said  James  Eyre,  all  benefit  and  ad* 
vantage  of  the  bequest  hereby  made  unto  his  brother,  the  said  Charles  Eyre  ; 
and  if  the  said  James  Eyre  shall,  without  having  succeeded  to  and  been  iu- 
the  actual  possession  of  my  family  estate  of  Hassop  for  the  space  of  five  years 
next  before  his  decease,  leave  any  lawful  issue,  other  than  an  eldest  or  only 
900,  it  is  my  will  that  such  issue,  other  than  an  eldest  or  only  soa,  shall  be 
•ntitled  to  all  the  principal  moneys,  the  interest  whereof  the  said  James  may 
be  entitled  to  as  aforesaid."    The  gift  is  confiaed  to  the  event  of  James  sur** 
viving  Charles,  and  it  is  a  gift  only  of  that  **  to  which  James  might  be  entitled 
as  aforesaid"  under  the  preceeding  bequests  ;  James  never  could  become  en- 
titled to  Charles'  moiety,  unless  he  survived  him ;  that  event  did  not  happen  ; 
and  the  daughter  of  James,  therefore,  cannot  claim  under  these  words. 

The  subsequent  part  ol  the  will  is  in  accordance  with  this  construction. 
The  event  next  contemplated  is  the  death  of  James  under  such  circumstances 
that  there  would  then  be  no  issue  entitled  to  his  share  under  tlie  previous 
words ;  and  the  disposition,  whieh,  in  that  case,  is  made  of  his  moieiy,  is  to 
have  effect,  only  if  Charles  shall  be  then  Kviog. 

The  ultimate  gift  over  to  the  survivor  of  the  two  brolhera  does  not  afiect 
dir  question ;  for  that  gift  is  to  come  into  operation  only  "  if  both  James 
and  Charles  shall  die  without  leaving  any  lawful  issue  to  be  entitled  as  afore* 
said ;  and  as  James  Eyre  left  a  daughter,  Caroline,  wbo  is  clearly  eotiiled  to 
his  moiety,  the  eveot,  for  which  provision  is  here  made  did  not  occur« 

*Upon  the  whole,  therefore,  the  testator  has  not  provided  for  the   [*461] 
trent  of  James  dyiag  in  the  lifetime  of  Charles,  and  leaving  issue  en- 
titled to  his  own  moiety  ;  and,  therefore,  the  principal  of  that  share  of  the  fund, 
the  interest  of  which  was  payable  to  Charles  during  his  life,  is  not  disposed  of. 

We  admit  that  it  probably  was  not  the  intention  of  Thoma;^  Eyre  to  die 
intestate  with  respect  to  this  portion  of  his  property ;  and  if  it  had  been  sug- 
gested to  him  that  James  might  die  in  the  lifetime  of  Charles,  leaving  other 
issue  than  an  eldest  son,  and  without  having  been  in  possession  of  the  family 
estate,  be  would,  in  all  likelihood,  have  made  a  less  defective  testamentary 
disposition.  But  a  court  of  justice  cannot  conjecture  in  whet  way  tlie  defect 
would  have  been  cured.  If  Oiarles  had  died  in  the  lifetime  of  James  leaving 
issue,  and  James  had  afterwards  died  whhout  issue,  there  would  have  been 
DO  testamentary  disposition  of  James'  moiety  ;  and,  perhaps,  it  may  be  con- 
jectured not  unreasonably,  that,  had  the  question  been  ptit  to  the  testator,  '*  to 
whom,  under  these  circumstances,  do  you  wish  James'  share  to  go"— he 
would  have  answered,  *'  to  the  children  of  Charles.*'  But  no  court  of  justice 
has  ever  gone  so  far  in  imputing  to  a  teaiator  an  intention  not  expressed^  the 
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will ;  and  ]ret  to  adopt  that  coi^ture  as  the  rule  of  eonstructioa  wookt  not  be 
a  greater  departure  from  the  words  of  the  instrument,  than  it  will  be  to  hold, 
thai  in  the  events  which  have  happened,  the  share  of  Charles  is  to  go  to  the 
daughter  of  James. 

In  many  respects  this  will  is. probably  very  different  from  what  the  testator 
would  have  made,  if  he  had  been  aware  of  its  true  effect.  For  instance,  the 
bequests  are  only  to  such  issue  of  James  as  should  be  Hving  at  his 
[*462]  death,  and  to  such  issue  of  Charles  as  should  be  living  ^at  his  death. 
James  and  Charles  might  have  had  many  younger  sons  and  daughters, 
who  married  and  settled  in  life,  and  afterwards  died  in  the  lifetime  of  their 
father;  and  none  of  those,  who  so  died,  would  have  taken  vested  and  trans- 
missible interest  in  any  portion  of  the  fund.  Thomas  Eyre,  if  this  had  been 
explained  to  him,  would  unquestionably  have  said  that  his  intention  was  very 
different.  But  what  judge  would  presume  on  such  a  foundation,  to  hold,  that 
any  interest  vested  in  a  child  of  Cbaries  or  James  during  the  father's  life  1 
The  construction,  which  would  give  the  share  of  Charles  to  the  daughter  of 
James,  rests  on  equally  conjectural  ground. 

There  are  abundance  of  authorities  to  show,  that,  even  in  cases  of  great 
hardship,  courts  cannot  supply  such  words  as  must  be  supplied  here,  before 
the  will  can  be  construed  to  amount,  in  the  events  which  have  happened,  to  a 
disposition  of  the  beneficial  interest  in  Charles'  moiety.  Davis  v.  Norton,{a) 
Doe  V.  Shippard,{b)  Doo  v.  Brabant,(e)  Humberstone  v.  StafUon^(d)  Avelyn 
V.  Ward.(e) 

The  executors  of  the  testator  are  mere  trustees  of  the  personal  estate,  and 
can  claim  no  beneficial  interest  in  any  part  of  the  fund  ;  and,  therefore,  the 
moiety  of  Charles  devolved  upon  Francis  Eyre,  subject  to  any  claim  which  the 
widow  of  the  testator  might  have  upon  so  much  of  it  as  should  be  considered 
to  be  clothed  with  the  character  of  personal  estate. 

Mr.  Home  and  Mr.  Titmey  for  the  executor  of  Francis  Eyre,  did  not  claim 
any  interest. 
[*463l       Mr.  Bickersteth^  for  the  widow  of  Francis  Eyre. 

Mr.  Merivale  and  Mr.  Stephenson^  for  the  widow  of  James  Eyre. 

Mr.  Swanston^  for  the  executors  of  Charles : — ^We  a^rree  with  the  plaintiff 
in  denying,  that  the  will  contains  any  gift,  under  which  the  daughter  of  James 
can  take  this  moiety  of  the  fund ;  but  we  say  that  it  vested  absolutely  in 
Charles  himself.  The  hist  limitation  provides  for  an  event  which  is  expressed 
in  the  words,  **  if  it  shall  happen  that  both  the  said  James  and  Charles  Eyre 
shall  die  without  leaving  any  lawful  issue  to  be  entitled  as  aforesaid  to  the 
bequest  in  question.**  That  event  has  occurred :  for  there  is  no  issue  of  either 
of  them  entitled  under  the  will  to  the  whole  of  the  bequest.  In  this  state  of 
circumstances  the  direction  of  the  testator  is,  '*  that  the  whde  of  the  property, 

(c)  2  F.  WiM.  S90.  {h)Dau^7&.  (c)  3  Bio.  C.  C.  393.    4T.R.7M. 

{d>f.  Vm.  &  B.  384.  («)  1  ?«•.  SMI.  490. 
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hereby  bequetthed  to  iheoei  as  aforemdi  ebftil  go  to  and  be  disposed  of  by  the 
somTor  of  tbem  to  and  in  such  manner  as  sueb  sarTi?or  sball  think  fit.''  These 
words  may  be  read  distribntively,  Gilbert  y.  Witty  :{o)  the  construction  will 
then  be,  that,  if  neither  of  the  two  brothers  leave  issue  entitled  to  the  fund,  the 
survivor  shall  take  absolately  the  whole  or  a  moiety  of  it,  as  the  event  may  be  ; 
and,  there  being  no  issue,  who  can  claim  the  share  given  to  Charles  for  his  life, 
and  he  having  survived  his  brother,  that  share,  upon  his  death,  vested  in  his 
personal  representatives.  By  this  construction  the  will  is  made  to  provide  for 
every  event. 

Mr.  Parry^  on  the  same  side  : — ^The  plan  of  the  testator  was,  that  James 
and  Charles  should  take  their  respective  shares  absolutely  except 
*only  in  one  or  other  of  two  contingencies — namely,  their  respective    [*464] 
deaths,  leaving  issue,  or  the  death  of  one  of  them  without  issue  in  the 
lifetime  of  the  other  of  tbem.    After  the  clauses,  which,  in  the  events  that 
have  happened,  gave  Charles  Eyre  a  life  interest  in  the  moiety  of  the  fund, 
bis  share  is  expressly  limited  to  Iris  issue  living  at  his  decease ;  and  if  he  dies 
without  issue  in  the  lifetime  of  James,  the  latter  is  to  have  all  benefit  and  ad- 
vantage of  the  bequest  to  Charles ;  in  other  words,  James  is  to  take  Charles' 
moiety  absolutely.     The  extent  of  interest,  which  James  takes  under  these 
words,  must  not  be  measured  by  the  interest  previously  given  to  Charles. 
The  moiety  was  given  to  Charles  for  his  own  life ;  but  it  would  have  been 
absurd  to  have  limited  the  fund  to  James  during  the  life  of  a  man,  upon  whose 
death  only  it  was  that  the  limitation  could  come  into  operation  ;  and  it  would 
be  a  wild  construction  which  would  hoM,  that,  as  Charles  was  to  enjoy  the 
raoiety  only  for  his  life,  so  James  was,  in  the  specified  event,  to  take  an  analo> 
gous  extent  of  interest — ^namely,  the  dividends  of  the  fund  during  his  own  life. 
It  is  clear  that  there  are  no  words  which,  in  any  event,  could  have  carried 
over  the  share  of  James  to  the  children  Charles ;  and  a  construction,  which 
exdodes  the  children  of  James  from  taking  the  share  of  Charles,  seems  to  be  in 
accordance  with  the  general  tenor  of  the  will.    In  like  manner  the  teststor  in  dis* 
posing  of  James'  share  after  his  death,  provides,  first,  for  the  event  of  his  leaving  is* 
sue,and  secondly,  for  the  event  of  his  dying  without  issue  in  the  lifetime  of  Charles; 
and  he  directs,  that,  on  the  latter  contingency,  the  benefit  of  the  bequest  shall  be 
long  to  Charles.  Thus  the  testator  has  made  a  complete  disposition  of  the  share  of 
whichsoever  of  the  two  brothers  should  die  first;  it  was  to  go  to  his  issue,  if  he  left 
any,  and  if  not,  to  the  survivor.  He  has  also  made  a  contingent  disposition 
of  the  share  *of  the  survivor ;  for,  in  the  event  of  the  survivor  leaving    [M65l 
issue,  they  were  to  take  it.    The  only  contingency,  which  remained 
to  be  provided  for,  was,  to  dispose  of  the  share  of  the  survivor,  if  he  should 
die  without  leaving  issue ;  and  this  the  testator  has  done  in  the  last  clause. 
When  he  there  directs  that  the  '^vhole  of  the  property  bequeathed  to  them  as 
aforesaid"  should  go  to  the  survivor,  he  must  not  be  considered  as  disposing  of 

(s)  Cia.lse.«55. 
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that  portion  of  the  whole,  which,  in  the  anticipated  atate  of  circumitances,  ho 
had  previously  gi?en  to  the  tnrYifor,  namely,  the  share  of  the  one  who  died 
first ;  he  must  be  regarded  as  dealing  only  with  that  portion  of  the  fund,  to 
which,  if  the  surviTor  of  the  two  brothers  died  without  issue,  no  course  of 
devolution  had  been  prescribed ;  and  the  effect  of  the  words  is,  to  give  to  such 
survivor  absolutely  that  share  in  which,  under  the  preceding  limitation,  be  had 
only  a  life-interest.  The  testator  did  not  intend  to  say,  that  the  surviving 
brother  should  not  become  entitled  to  his  own  share  absolutely,  unless  the 
deceased  brother's  share  was  previously  in  him.  The  words  must  be  interpre- 
ted reddendo  singula  singulis,  Davenport  v.  OWm,(«)  Watson  v.  Foxonj{b) 
Johnson  v.  Smart, (c)  Aylor  v.  Chep,{d)  Wyndham^s  case.{e) 

If  Charles'  representatives  are  not  entitled  to  his  moiety  of  the  fund,  the 
court  must  hold,  that,  in  the  events  which  have  happened,  there  is  an  intestacy 
as  to  that  share.    Dem  v.  Bagshaw,{g)  Holmes  v.  Cradock,{h)  Parsons  v. 

Parsons. (i) 
[•466]  ♦Mr.  Pepys,  Mr.  Preston,  Mr.  Hodgson,  and  Mr.  PemberUmy  for 
Caroline  Eyre  : — In  the  events  which  have  happened,  the  testator  has 
expressly  given  to  the  issue  of  James  **  all  the  moneys,  the  interest  of  which 
James  may  be  entitled  to  as  aforesaid."  Among  the  moneys,  to*which  he  might 
be  entitled  under  the  prior  bequests,  was  the  share  of  Charles  ;  and,  though 
James  was  not  to  take  that  share  for  his  life,  unless  he  survived  Charles,  the 
same  contingency  does  not  extend  to  the  gift  to  his  children.  It  was  immate- 
rial to  the  intention  which  the  testator  had  in  favor  of  the  children,  whether 
the  parent  was  alive  at  the  time  when  Charles  died  without  issue  :  the  sur* 
vivorship  of  the  parent  was  of  importance,  only  with  a  view  to  the  enjoyment 
of  the  limited  interest  which  was  destined  for  him.  If  the  express  words  of 
gift  to  the  issue  of  James  are  considered  as  at  all  limited  by  the  contingency 
previously  mentioned  of  **  Charles  dying  without  such  issue  as  aforesaid,  living 
J^mes  Eyre,"  the  right  of  Caroline  Eyre  to  her  father's  moiety  of  the  fund 
might  be  questioned  with  as  much  reason  as  her  right  to  her  uncle's  share. 
There  could  be  no  intention  of  excluding  the  child,  merely  because  the  father 
died  before  the  time  when  he  might  have  come  into  possession. 

Even  if  there  were  not  an  express  gift  to  the  issue  of  James  other  than  an 
eldest  son,  the  ultimate  bequest  would  afford  a  sufficient  ground  for  giving  the 
fund  to  such  issue  by  implication.  The  object  of  that  clause  is  to  dispose  of 
the  whole  fund  in  one  mass ;  it  disposes  of  it  only  in  the  event  of  both  brothers 
dying  "  without  leaving  issue  to  be  entitled  as  aforesaid  ;"  and,  therefore,  tt> 
give  effect  to  the  intention  of  the  testator,  a  bequest  to  the  issue  of  lames  and 
Charles  might  be  implied. 

[*467]        *In  support  of  the  argument  for  the  claim  of  Caroline  Eyre,  the 
following  authprities  were  cited  : — Horton  v.  Whittaker,(a)  Harmon 

<a)  1  Atk.  579.        (6)  3  East,  36.        (c)    3  RoH.  Abr.  416.         «f)  Cited  in  I  Saund.  184. 
{ey  5  Rep.  78,  b.      ig)  6  T.  R.  513.     (k)  t  Vet.  330.        <»>  5  Vee.  578.       (&)  1 T.  R.  346. 
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T.  Dtchen9Wi^{a)  Nailer  r.  Sander9y{b)  Lethimdlier  ▼.  Tracy,(c)  Goodright 
▼.  Hoskins,{d)  Doe  v.  Fro8t,($)  MackeUy.*  W%nt€r^{g)  Pearsall  v.  Simpson^Qi) 
Murray  t.  /ofif«,(f)  Massey  ▼.  Hud$(m.{k) 


May  20. — Thb  Master  or  thb  Rolls  : — The  testator,  in  that  part  of  his  will, 
tipon  which  the  question  in  this  cause  arises,  defises  his  mansion  bouse  called 
Eastwell  in  the  county  of  Leicester,  together  with  all  other  his  estates  in  the 
county  of  Leicester  to  certain  trustees,  upon  trust  to  sell  the  same,  and  also 
all  his  books  and  li?e  and  dead  farming  stock  there,  either  together  or  in 
parcels,  and  to  apply  the  money  arising  therefrom  in  manner  after  mention* 
ed.  When  he  subsequently  speaks  of  the  application  of  these  moneys,  he 
uses  the  expression,  '*  the  moneys  arising  from  the  sale  of  my  Leicestershire 
estates :"  and  a  question  has  been  made,  whether  in  this  description  he  means 
to  include  the  moneys  arising  from  the  sale  of  the  books  and  farming  stock. 
The  mansion  house,  lands,  books,  and  farming  stock  were  to  be  sold  together 
or  in  parcels,  at  the  option  of  the  trustees,  and  the  moneys  arising  tlierefrom 
were  to  form  a  common  fund ;  and  it  is  plain  that  he  meant  to  describe  that 
Common  fund  by  the  description  of  *^  the  moneys  arising  from  the  sale  of  his 
Leicestershire  estates.'* 

These  moneys,  subject  to  the  payment  of  debts  and  legacies,  in 
aid  of  other  property  directed  to  be  first  ^applied  for  those  purposes,  [*468] 
are  giren  to  his  wife  lady  Mary  Eyre  for  her  life,  and  after  her  death, 
to  his  three  cousins  Charies,  James,  and  Mary  Eyre,  for  their  respective 
lives  in  the  following  proportions,  viz.  one*fifth,  to  Mary  Eyre,  and  two-iifihs 
each,  to  Charles  and  James.  If  Mary  Eyre  should  die  without  leaving  issue, 
which  event  did  happen,  her  fifth  is  to  be  divided  between  Charles  and  James 
for  their  lives ;  and  it  is  admitted  that  the  two-fifths,  which  were  given  to 
James,  and  the  half  of  one-fifth,  which  be  took  for  life  upon  the  death  of 
Mary,  now  belong  to  his  only  child,  the  defendant,  Caroline  Eyre.  | 

James,  having  survived  Mary,  died  in  the  lifetime  of  Charles  ;  and  Charies 
afterwards  died  without  leaving  issue ;  and  the  first  question  in  the  cause,  is, 
whether,  in  these  events,  Charles'  original  two-fifths,  and  the  half  of  Mary's 
one-fifth,  making  a  moiety  of  the  whole  fund,  belong  to  the  daughter  of  James, 
or  are  undisposed  of  by  the  will. 

After  directing  that  Mary's  one-fifth  shall  be  equally  divided  between  James 
and  Charles  for  their  respective  lives,  if  they  shall  be  living  at  her  decease,  or 
if  only  one  of  them  shall  be  living,  then  to  the  survivor  for  his  life,  the  testator 
proceeds  thus,  ^*  And  if  my  cousin,  the  said  Charles  Eyre,  shall  leave  any  law- 
ful issue  living  at  his  dec^se,  it  is  also  my  intention  that  such  issue  shall  be 
entitled  to  the  principal  moneys,  the  interest  whereof  is  to  be  given  to  the  said 

(•)  4  Bio.  C.  C.  91.  (6)  Hatton,  119.  (c)  3  Atk.  784. 

id)  9  £ABt,306.  {€)  1  B.  &  C.  638.  (g)  8  Vet.  236,  586. 

(ft)  15  Vm.  39.  {k)  9  V.  &  B.  313.  (t)  9  Mer.  130. 
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Charles  Eyre  for  bis  life,  share  and  share  alike ;  but  if  the  said 
[M69]  Charles  Eyre  shall  die  (a)  ^without  leaving  such  issae  as  aforesaid, 
living  the  said  James  Eyre,  I  give  to  the  said  Jaioes  Eyre  all  benefit 
and  advantage  of  the  bequest  hereby  made  to  his  brother,  the  said  Charles 
Eyre ;  and  if  the  said  James  Eyre  shall  die  without  having  succeeded  to 
and  been  in  the  actual  possession  of  my  family  estate  at  Hassop,  for  the 
space  of  five  years  next  before  his  death,  and  shall  leave  any  lawful  issue, 
other  than  an  eldest  or  only  son  living  at  his  decease,  it  is  my  will  that 
such  issue,  other  than  an  eldest  or  only  sod,  shall  be  entitled  to  all  the 
principal  moneys,  the  interest  whereof  the  said  James  may  be  entitled  to  as 
aforesaid,  if  more  than  one,  equally,  share  and  share  alike."  Then  follows 
a  gift  over  to  Charles  of  all  the  benefits  intended  for  James,  in  case  James 
should  die  in  the  lifetime  of  Charles,  either  leaving  no  issue,  or  no  issue 
other  than  an  eldest  or  only  son,  or  having  been  in  possession  of  the  Hassop 
estate  for  five  years :  and  this  is  immediately  succeeded  by  the  ultimate  dis* 
position,  to  which  I  shall  presently  more  particularly  refer. 

The  question  then  is,  what,  in  the  events  which  have  happened,  did  the  tes- 
tator intend  should  go  to  an  only  daughter  of  James  ?  Having  given  the  share 
of  Mary,  dying  without  leaving  issue,  between  James  and  Charles  for  life,  if 
they  were  both  then  living,  or  to  the  survivor,  if  only  one  were  living,  he  goes 
on  to  say,  that,  if  Charles  should  die  without  leaving  issue,  living  James,  then 
James  should  take  all  benefit  intended  for  Charles  ;  that  is,  James  should  take 
the  original  share  of  Charles,  and  the  derivative  share  which  Charles  would 
take  from  Mary,  upon  her  death  without  leaving  issue ;  and  it  is  plain  from 
the  whole  context  of  the  will,  that  James  was  to  take  this  for  life  only.  The 
next  gift  is  to  the  issue  of  James,  other  than  an  eldest  or  only  son,  in  case 
James  was  not  five  years  in  possession  of  the  Hassop  estate ;  and  it 
[*470]  is  a  gift  *'  of  all  the  principal  moneys,  the  *interest  whereof  Jaaies  may 
I  be  entitled  to  as  aforesaid."  What  were  the  principal  moneys,  to 
which  James  might  be  entitled  in  the  events  aforesaid  ?  First,  he  was  cer- 
tainly entitled  to  his  original  two-fifths  ;  then,  to  the  half  or  whole  (as  the  case 
might  be)  of  Mary's  fifth,  if  she  died  without  leaving  issue  ;  and  next  to  the 
interest  of  Charles'  two-fifths,  if  he  died  without  leaving  issue,  and  James 
should  survive  him.  In  other  words,  James  might,  in  certain  events,  be  entitled 
to  the  interests  of  the  whole  property.  Now  James  was  not  in  possession  of 
the  Hassop  estate  for  five  years,  and  he  has  left  other  issue  than  an  eldest  or 
only  son ;  and  such  issue  are  to  take,  not  what  he  was  entitled  to  under  the 
will,  but  wtiat  he  might  become  entitled  to  under  the  will,  which,  in  the  events 
that  have  happened,  is  the  whole  property.  « 

This,  which  appears  to  me  to  be  the  plain  efiect  of  the  language  used,  is 
consistent  with  the  general  intention  of  the  testator,  to  be  inferred  from  his  ul- 

(«;  The  words  of  the  will,  as  stated  in  the  briefs,  to  which  the  reporter  has  bad  an  opportmiitj 
of  referring,  are,  *■  If  the  said  James  Ejre  shall,  without  having  saceeeded,  &e.,  leave  any  law. 
ftil  issue,  Slc.** 
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timato  disposrtion  irhich  is  in  thtse  word* :  "  If  it  rfinll  happen,  that  bolh  th« 
said  James  and  Charles  Eyre  shall  die  without  leaving  any  lawful  issue  to  be 
entitled  as  aforesaid  to  the  bequest  in  question,  it  is  my  will  that  the  whole  of 
the  property,  hereby  bequeathed  to  them  as  aforesaid,  shall  go  to  and  be  dis- 
posed of  by  the  surtiror  of  them  in  such  manner  as  he  shall  think  fit.**  If,  in 
this  ultimate  Koritation,  the  words  *•  entitled  as  aforesaid**  were  not  found,  and 
it  had  been  expressed  sirtiply,  ^  in  case  James  and  Charles  should  both  die 
withottt  leariflg  issue,**  then  it  must  have  been  admitted  that  the  general  intent 
of  the  testator  was,  that  the  property  in  question  should  be  at  the  disposition  of 
the  survivor,  only  in  case  neither  James  nor  Qharles  left  issue.  It  does  not 
appear  to  me  that  the  introduction  of  the  words  "  entitled  as  aforesaid'*  makes 
any  material  difference.  These  words  are  to  be  applied  to  the  events, 
on  which  *ihe  title  of  James'  issue  were  to  depend.  The  issue  of  [*47l] 
James  were  not  to  take,  in  case  James  had  been  in  possession  of  the 
HaMOf^  estate  for  five  ye«rs«  or  in  case  he  had  ho  other  child  than  an  only  son  ; 
and  this  uttimnte  limitation  is  to  be  read  as  if  it  were  thus  expressed — *'  In 
caee  Gbarkto  shall  die  without  leaving  any  lawful  issue,  and  in  case  James 
shall  die  Without  leaving  any  lawful  issue  other  than  an  eldest  or  only  son,  or 
hftving  been  in  potsesaion  of  the  Hassop  estate  for  five  yeare,  the  property  is* 
to  be  at  the  dispoeition  of  the  survivor.**  The  plain  inference,  therefore,  is  that 
the  testator  considered  that  tlhe  prior  gifts  would  exhaust  the  whole  property 
ualess  Charles  should  die  without  leaving  issue, ^and  unless  James  should  die 
without  leaving  other  issue  than  an  eldest  or  only  son,  or  should  be  in  posses* 
sion  of  the  Hassop  estate  for  five  years. 

The  Argument  opposed  to  this  construction  is,  that  the  gift  to  James' issue 
after  his  death  is  to  depend,  like  the  gift  over  of  Charles*  share  to  James 
bimself,  upon  the  event  of  James  surviving  Charles.  The  gift  over  to  James 
himself  of  Charles'  share,  being  for  the  life  of  James  only,  necessarily  de- 
pended upon  his  surviving  Charles ;  but  what  reason  can  be  given,  why  tl^ 
testator  should  intend  that  James'  children  should  be  wholly  unproWded  for, 
unless  James  should  happen  to  survive  Charles  ?  Such  is  not  the  necessary 
effect  of  the  language  used  by  the  testator,  and  it  is  plainly  against  the 
general  intention,  and  is  wholly  irrational. 

But  that  is  not  all  There  is  in  this  will  no  other  gift  to  James'  children, 
than  that  which  I  have  read,  and  upon  which  the  question  in  the  cause  de« 
pends.  If  the  condition  of  James  surviving  Charles  be  a  condition  precedent 
to  this  gift,  I  am  perfectly  at  a  loss  to  know  what  title  the  daughter 
of  James  could  have  to  James*  original  two-fifths  *of  the  property,  and  [*472] 
to  the  half  of  Mary's  one-fiftfi  ;  yet  this  bill  is  framed  upon  an  admis- 
sion of  the  daughter's  title  to  that  extent. 

It  must  be  admitted,  that*  in  some  events  which  might  have  happened,  the 
iaetator  has  not  aocorataly  expressed  whut  most  be  preeumed  to  have  been 
fait  intention :  but  with  respect  to  the  gift  to  James*  issue^   in  the  events 
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1838.— Hftitis  T.  KemUe* 

which  have  happened,  I  am  of  opinion,  that  the  expressions  used  fully  woik 
out  his  general  intention. 

I  therefore  declare,  that  the  defendant  Caroline  Eyre,  is  entitled  to  the 
whole  of  the  residuary  property  arising  from  the  sale  of  the  Leicestershire 
estates,  including  therein  the  produce  of  the  books  and  farming  stock :  and 
this  declaration  makes  it  unnecessary  to  consider  the  other  questions  which 
have  been  argued  in  this  cause,  the  effect  of  which  was  only  to  determine 
who  would  have  been  entitled,  in  case  the  defendant  Caroline  Eyre  was  not 
entiiled.[l] 


(*473]  *Anonymou8. 

Rolls.— 1828  ;  May  21. 

The  husband's  costs  of  the  proceedings  in  making  a  settlement  of  the  fortane  of  a  ward,  whom 
he  had  married  without  the  leare  of  the  court,  were  allowed  to  him  out  of  the  fand,  he  having 
no  property  of  his  own,  and  there  bang  no  eircBmstao^  of  aggravation  in  his  ooadoet. 

On  a  petition  to  confirm  the  master's  report,  approfing  of  a  settlement  on  a 
female  ward,  who  had  married  without  Uie  sanction  of  the  court,  Mr.  Lovat 
asked,  that  the  costs  of  the  husband  might  be  paid  out  of  the  fund,  as  well  as 
those  of  the  other  parties.  The  husband  had  no  property,  but  there  were  not 
«ny  circumstances  of  aggravated  misconduct  on  his  part ;  and  it  was  stated, 
that  he  had  married  the  lady,  without  being  aware  that  she  was  a  ward  of  the 
court.  ^ 

Mr.  Whitmarshf  for  the  trustees,  contra. 

The  Master  of  the  Rolls  was  at  first  not  inclined  to  allow  the  husband 
Ms  costs  ;  but,  a  case  having  been  mentioned  in  which  Lord  Eldon  had  made 
a  similar  order,  he  at  length  directed  that  the  husband's  costs  should  be  paid 
out  of  the  fund«[2] 


[•474]  •Harris  i;.  KbMblb. 

1S28 ;  January  23. 

Where  the  decree,  among  other  things,  refers  it  to  the  master  to  appoint  a  new  trustee,  the  cer- 
iifioate  of  the  appointment  of  such  new  trustee  is  to  he  considered  as  a  separate  report. 

By  the  decree  of  the  Vice- Chancellor,  made  at  the  hearing  of  the  cause, 

[1]  Affirmed  bv  the  Lord  Chancellor,  August  25,  1831. 

[2]  Where  the  husband  has  married  a  ward  in  chancery,  without  the  oonsent  of  the  court,  or 
of  her  legal  guardian,  the  court  upon  the  ground  of  the  husband's  contempt,  has  jurisdiction  to 
interfere,  upon  the  application  of  the  friends  of  the  infant  wife,  even  without  her  consent,  to  re- 
strain  the  husband  and  his  creditors  from  intermeddling  with  her  estate  until  a  proper  settlement 
is  made  for  the  support  of  the  wife  and  her  children.  Van  Duzer  t.  Van  Duzer,  6  Psige,  366. 
Diitinction  between  the  jurisdiction  as  to  in&nts  by  Ac^m  eor|nts,  and  that  over  wards  of  the 
•ourt  Jae.  254,  n.  (b).  When  the  eonrt  will  permit  one  of  ito  wards  to  be  removed  without  iU 
jurisdiction.    Campbell  v.  Maekay,  2  Myl.  Sl  Cr.  31. 
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an  agreement  for  a  lease  of  Covent  Gaidon  Theatre  was  ordered  to  be  apeci* 
fically  performed  ;  and  it  was  referred  to  the  master  to  seltle  and  approve  of 
a  lease  or  leases^  which  were  to  be  executed  by  all  necessary  parties,  and  to 
appoint  a  new  trustee  in  the  place  of  Harrison,  who  had  been  named  trustee 
in  the  agreement.  Some  inquiries  were  also  directed ;  but  there  was  no 
clause  giTing  the  master  liberty  to  make  a  separate  leport. 

Mr.  Rowland  Stephenson  was  proposed  by  the  plaintiff  as  trustee.  The 
defendants,  objected  to  him  ;  but  the  master  disallowed  the  objections,  and,  on 
the  21st  of  August,  1827,  signed  a  certificate  or  report,  stating,  that  he  had 
approved  of  Rowland  Stephenson  to  be  trustee  in  the  room  of  Harrison. 

The  defendants  moved  that  this  report  might  be  taken  off  the  file.  The 
ground  on  which  it  was  attacked  was,  that  it  was  in  fact  a  separate  report, 
which  a  master  could  not  make,  unless  an  express  power  to  that  effect  were 
given  to  him,  and  that  the  decree  in  this  cause  did  not  authorize  the  master 
to  make  separate  reports. 

It  was  stated,  that,  in  the  offices  of  seven  of  the  masters,  it  was  the  prac* 
tice  to  make  and  file  such  reports  or  certificates,  without  any  special  direction 
from  the  court ;  that,  in  the  other  three  offices,  the  practice  was  the  other 
way  ;  that  three  of  the  registrars  were  of  opinion  that  it  was  irregular  to  make 
and  file  such  reports,  unless  the  decree  authorized  the  master  to 
make  a  separate  report ;  *and  that  the  fourth  registrar  had  not  given  [*475} 
any  opinion  on  the  point. 

1827;  December  18. — The  Vice-Chancellor  ordered  the  certificate  to  be 
taken  off  the  file. 

The  plaintiff  now  moved  before  the  Lord  Chancellor,  to  discharge  the  order 
of  the  Vice-chancellor,  and  that  the  master  might  be  at  liberty  to  make  sepa- 
rate reports  of  any  of  the  matters  referred  to  him  by  the  decree. 

Mr.  Sugden  and  Mr.  James,  in  support  of  the  motion : — ^Where  it  is  referred 
to  a  master  to  approve  of  a  proper  person  to  fill  some  office  or  undertake  some 
duty,  as,  for  instance,  to  be  guardian  of  aei  infant,  the  judgment  of  the  master 
is  not  operative  by  itself ;  he  must  make  bis  report,  and  the  report  must  be 
confirmed  by  the  court.  But  where  the  reference  to  him  is  to  settle  deeds  or 
to  appoint  a  trustee,  a  receiver,  dec,  his  judgment  does  not  require  confirms* 
tion  by  the  court :  he  certifies  that  he  has  settled  the  deeds  or  made  the  ap« 
pointments ;  to  such  a  certificate  exceptions  cannot  be  taken  ;  and  the  parties 
can  quarrel  with  it  only  by  presenting  a  petition.  Granting  a  certificate  of  the 
appointment  of  a  new  trustee  is  not  making  a  separate  report :  it  is  merely  a 
formal  mode  of  announcing  to  the  parties  what  the  master  has  done,  and  of 
giving  them  an  opportunity,  if  the  master  has  done  wrong,  to  apply  by  petition 
that  his  order  may  be  corrected.  A  master  cannot  make  a  separate  report, 
without  liberty  expressly  given  him  by  the  court,  because  the  expense  of  the 
Buit  is  thereby  increased  ;  and  the  directions,  relative  to  the  matters  contained 
in  that  separate  report,  would  have  to  be  obtained  upon  petition,  though  other- 
wise they  would  have  formed  part  of  the  decree  on  further  directions.    But 
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{M7§]    wben  the  decree  in  tbis  caoae  is  exiecttted,  tiifleuitUat  *«i  Mid; 

no  oiher  diracuoos  aro  r«ierved  or  caa  be  given  ;  ^d  the  certifioibl 
if  merely  the  foroNil  completion  of  ooe  {Murt  of  the  decree^ 

It  i«  abaoliuely  oecessary  iha4  a  triMee  ehoiild  be  afipointed,  beiore  tbe  real 
of  the  decree  cao  be  protecoteMi.  Two  leaaea  are  to  be  eettled  by  the  maater^ 
which  all  necessary  parties  aire  to  execute ;  and  in  ooe  of  these  leases  the  new 
trustee  must  be  lessee ;  in  tbe  other,  be  must  be  lessor.  As  soon  as  the  leases 
are  aettled,  the  plaiotitf,  by  taking  out  the  proper  warraatSy  may  compel  tbe 
defendants  to  execute  them»  though  tbe  master  should  not  haye  made  his  gene* 
ral  report.  But  it  will  be  nugatory  to  have  the  leases  executed,  till  tbe  master 
has  by  his  certificate  or  report  formally  intimated  his  appointment  of  a  new 
trustee  ;  for  till  such  formal  intimation  of  the  appointment  is  given^  it  is  not 
requisite  for  a  dissatisfied  party  to  petition  the  covirt  to  reject  tbe  selection 
made  by  the  master.  If,  therefore*  the  appointment  of  a  new  trustee  is  not  to 
be  the  subject  of  a  separate  certificate,  but  must  be  introduced  into  the  general 
report,  the  effectual  prosecution  c^  the  decree  may  be  delayed  indefinitely* 

Tbe  utmost  that  can  be  said  by  the  defendants  is,  that  the  certificate  is  nuga* 
tory.  But  it  does  no  injury  to  any  person  :  why,  then,  should  it  be  taken  off 
the  file  1  In  Fox  v.  Mackreth^ia)  the  master  granted  a  document,  which  was 
called  a  certificate,  but  was,  in  truth,  a  stateroent  of  what  he  considered  to  be 
the  result  of  certain  accounts  which  he  had  been  directed  to  take,  and  which 
would  necessarily  form  part  of  his  general  report.  The  granting  of  such  a 
certificate  .was  altogether  irregular ;  yet  the  Lord  Chancellor  refused  to  order 

it  to  be^taken  off  the  file. 
[*477]       *Mr.  Twiss  and  Mr.  L.  LowndeSf  contra: — What  has  been  called 

a  certificate  is,  in  form  and  substance,  a  report.  In  Fox  v.  MacAn 
reth,{b)  tbe  Lord  Chancellor  said,  '*  I  never  heard  of  such  a  thing  as  a  certifi** 
eate  by  a  master,  though  the  accountant  general  gives  one.  I  must  have  the 
leport,  in  order  to  take  notice  of  any  thing  in  the  master's  office." 


February  1 1. — The  Lord  Chancellor  : — According  to  the  general  rule,(c) 
the  master  has  no  power  to  make  a  separate  report  of  any  matters  referred  to 
him  by  tbe  decree,  unless  liberty  be  given  to  him  by  the  order  of  the  court.  I 
am  of  opinion,  that  the  document  which  has  been  called  a  certificate  is  to  be 
considered  as  a  separate  report ;  and  the  consequence  is,  it  cannot  be  sustained^ 
since  the  decree  did  not  authorize  the  n»aster  to  make  separate  reports. 

If^  by  tlie  practice  of  tbe  offices,  the  certificate  of  the  appointment  of  a  trus- 
tee bad  been  considered  as  an  exception  from  the  rule,  I  should  have  felt  my- 
aelf  bound  by  that  practice.  But  though  in  a  majority  of  the  roasters'  officea 
the  opinion  is  entertained,  that  a  certificate^  like  that  which  is  now  in  question, 
is  not  a  separate  report,  yet  there  are  some  of  the  offices  in  which  a  contrary 
way  of  thinking  prevails  ;  and  the  registrars  consider  such  a  certificate  to  be  a 

(i|)  1  Yei.  jon  69.        (6)  1  Tet.  Jon.  70       («)  This  was  bofoxo  tha  n«w  oites.    S«s  order  70.  . 
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sdjiarate  report.    Uoder  Ibepe  circum*tiMnce«y  the  general  priaciple  muH  be 
fbUowecL 


Leave  was  giree  to  the  master  to  nake  eeperate  reports  as  to  any'of  the 
mailers  referred  to  him.[l] 


*  Messenger  v.  Andrews.  [*4'7B] 

1828;  JuiosrySS,  96. 

A  testator  givei  a  specific  bequest  to  A.,  and  directs,  that,  in  consideration  of  the  bequest,  A.  shall 
pay  his  debts,  and  makes  A.  his  residuary  legatee,  and  executor ;  the  payment  of  the  debts  is  a 
condition  annexed  to  the  specific  bequest,  and,  if  A.  accept  the  bequest,  be  is  bound  to  pay  th« 
dsbls,  thongh  they  akoold  Ihr  exceed  the  amount  of  tbe  piepcrty  bcqueethed  to  him. 

The  testator,  by  his  will,  gave  his  son  Richard  Messenger  a  legacy  of  100/., 
and  devised  to  him  a  real  estate  at  Croydon  :  to  his  daughter  he  gave  a  free- 
hold house,  all  the  furniture,  plate,  linen,  d:c.,  in  a  public  house,  called  The 
Gun,  which  he  occupied,  and  a  legacy  of  700Z.  with  interest,  from  the  day  of 
his  death  ;  and  he  gave  to  his  son  James  Messenger,  a  farm  at  Woodside,  with 
the  stock  and  utensils  upon  it,  subject  to  certain  contingent  interests  in  remain- 
der, limited  to  the  wife  and  children  of  James.  The  will  then  proceeded  in  the 
following  words : — "  I  also  will  and  bequeath  unto  my  son  James  Messenger, 
my  lease  and  good  will  of  the  public  house  called  The  Gun,  in  Church  street, 
Croydon,  with  all  the  stock  of  beer,  and  wine  and  spirituous  liquors  on  the  said 
premises  at  the  time  of  my  decease,  and  my  will  is,  that,  in  consideration  of 
the  above  bequest  to  my  son  James  Messenger,  he  shall  pay  to  my  daughter 
Marian,  her  legacy  or  sum  of  700/.,  and  all  my  debts  which  I  may  owe  at  the 
time  of  my  decease,  and  that  he  also  pay  unto  my  son  Richard  Messenger,  the 
legacy  I  have  bequeathed  to  htm  of  100/.,  and,  after  collecting  all  my  debts 
which  are  due  to  me  of  every  kind  whatsoever,  and  paying  the  legacies  above- 
namrd,  and  the  sum  of  60/.  to  William  Waters,  in  such  proportions  as  he  shall 
think  fit,  at,  or  before  he  arrives  at  twenty-one  years  of  age,  I  constitute  and 
appoint  him  my  son,  James  Messenger,  residuary  legatee  of  all  my  personal 
property  whatsoever,  and  I  do  hereby  also  appoint  him,  my  said  son  James 
Messenger,  my  whole  and  sole  executor.** 

♦The  testator  died  in  December,  1818  :  he  was  a  trader  at  the  lime  [*479J 
of  bis  death. 

{!]  As  to  the  distfnettoQ  between  a  raaster*c  report  and  oeitificate,  and  whether  an  objection 
■heold  be  taken  liy  ezeeptiona,  or  om  petition,  see  Jense  r,  PotseU,  1  Sia.  387.  ChgnmtH  r,  Jfer« 
tin,  4  Sim.  340.  Chalk  ▼.  Thom^a,  id.  350.  Xsmp  v.  Wttde^  ^  Keen,  686.  2  Hoff.  Pnct.  961. 
A  solicitor  presented  a  petition,  complaining  that  tbe  master,  in  taxing  bis  bill,  bad  taken  into  con- 
■ideralion  matters  not  referred  to  him,  and  praying  for  leave  to  except  to  the  certificate ;  it  was  ob* 
jeeted  tbat  tiie  aoiicitot  ooght  to  have  filed  exceptions  to  the  certifieate,  but  tbe  eoart  ovenoled 
Ike  olgeetiQa.    JSmmI  v.  a«eileera»  ft  9ifli.  W. 
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James  Messenger  proved  the  will ;  collected  the  testator's  personal  estate  ; 
entered  into  possession  of  The  Gun  public  house,  and  the  stock  of  wine,  beer, 
and  spirituous  liquors  ;  and  carried  on  ^e  business  in  it.  Some  time  after- 
wards he  surrendered  the  existing  lease,  of  which  about  ten  years  were  unex- 
pired, and  obtained  a  new  Tease,  under  which  he  still  occupied  the  premises 
and  carried  on  the  trade. 

In  1823,  James  Messenger  filed  a  bill,  alleging  that  the  debts  of  the  testator 
considerably  exceeded  the  value  of  all  the  personal  assets  ;  that  he  had  applied 
in  payment  of  the  debts,  not  only  all  the  personal  estate  of  which  he  had  pos-  . 
sessed  himself,  but  moneys  of  his  own,  far  exceeding  the  value  of  the  lease 
and  good  will  of  The  Gun  public  house,  and  what  he  was  bound  to  contribute 
in  respect  to  the  freehold  estate  devised  to  him  ;  and  that  he  had  entered  upon 
and  retained  the  public  house,  not  by  virtue  of  the  bequest,  but  in  part  satis- 
faction of  the  moneys  so  advanced  by  him.  The  prayer  was,  that  the  sum, 
by  which  the  personal  estate  was  insufficient  for  the  payment  of  the  testator's 
debts,  might  be  raised  rateably  out  of  the  different  freeholds  devised  by  his  will- 

The  defendants,  by  their  answers,  insisted,  that  the  bequest  of  The  Gun 
public  house  and  the  stock  in  it,  was  subject  to  the  condition  that  James  Mes- 
senger was  to  satisfy  the  debts  and  legacies ;  that  he  had  accepted  the  bequest : 
and  that  he  had  thereby  taken  upon  himself  the  payment  of  the  testator's  debts 
and  legacies. 

On  the  30th  of  June,  1825,  the  cause  was  heard  before  the  Vice- 
[M80]  Chancellor ;  when  his  Honor  declared,  that  the  ^plaintiff,  accepting 
the  bequest  of  the  lease  and  good  will  of  the  public  house  called  The 
Gun,  in  Church  street,  Croydon,  with  the  stock  of  beer,  wines,  and  spirituous 
liquors,  on  the  premises  at  the  time  of  the  testator's  death,  was  bound  to  pay 
the  debts  which  the  testator  owed  at  his  death ;  and  it  was  ordered  that  it 
should  be  referred  to  the  master  in  rotation,  to  inquire  and  state  to  the  court, 
whether  the  plaintiff  did  accept  the  bequest ;  and  the  master  was  to  be  at 
liberty  to  state  special  circumstances. 

The  plaintiff  appealed. 

The  principal  question  was,  whether  the  words  of  the  will  merely  created  a 
trust,  charging  the  debts  of  the  testator  on  the  specific  bequest  to  James  Mes- 
senger, and  making  it  incumbent  on  him  to  satisfy  the  debts,  so  far  as  the 
specific  bequest  would  extend ;  or,  whether  they  imposed  a  condition  which 
rendered  it  obligatory  on  the  legatee,  if  he  accepted  the  bequest,  to  satisfy  the 
debts,  however  much  they  might  exceed  in  value  the  worth  of  the  subject  of 
the  gift. 

The  Attorney  General  {Sir  Charles  WethereU)  and  Mr.  Jacob,  for  the 
appellant: — When  the  testator  gives  the  public  house  and  his  stock  in  trade 
to  his  son  James,  and  directs,  that,  in  consideration  of  the  bequest,  he  is  to 
pay  the  testator's  debts,  his  meaning  must  have  been  to  confer  a  benefit,  and 
not  merely  to  impose  a  burden  upon  the  legatee.  But,  if  the  legatee  is  to  be 
answerable  for  the  debts,  beyond  the  amount  of  the  value  of  the  gift,  ruin  may 
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be  entailed  upon  hira  under  the  semblnDce  of  bounty.  It  is  unreaionable  to 
impute  to  the  testator  an  intention  that  James  sh<nild  pay  the  debts  with  his 
own  money ;  the  sole  purpose  was,  to  make  the  debts  a  primary  charge  on  the 
personal  property  specifieally  bequeathed  to  him. 

*In  fact,  the  debts  of  the  testetor  amounted  to  about  2,5001.,  and    [*481] 
the  whole  of  the  personal  property  did  not  exceed  500/.  in  value ;  it 
is  absurd  to  suppose  that  any  man  would,  in  consideration  of  a  part  of  500/., 
Dsake  himself  liable  for  2,500/.,  or  that  any  father  would  wish  to  place  a  son 
in  such  a  situation. 

Even  if  the  words  be  supposed  to  create  a  condition,  the  condition  is  sense- 
less and  Toid,  or,  at  least,  inoperative  :  for  he,  on  whom  the  condition  is  im- 
posed, is  the  person  who  is  to  have  the  benefit  of  the  breach  of  it.  Smith  v. 
AUerley.{a)  In  an  anonymous  case,(6)  land  was  devised  to  the  heir  at  law, 
paying  a  sum  of  money  to  B. :  and  it  was  held,  *^  that  paying  did  not  make  a 
condition,  because  no  one  could  enter  for  the  condition  broken,  but  the  devisee 
lumseif ;  but  this  would  be  a  trust  upo/i  the  land  for  raising  the  mcmey."  If 
James  Messenger  did  not  comply  with  the  condition,  the  specific  bequest 
would  fiiU  into  the  residue ;  and  being  residuary  legatee  and  executor,  he 
would  be  entitled,  in  that  character,  to  deal  with  the  public  house  and  stock  as 
hts  own,  subject  only  to  the  burden  of  debts.  Of  course,  therefore,  he  would 
take  the  property  in  the  more  advantageous  character  of  executor  and  resi- 
duary legatee,  instead  of  exposing  himself  to  the  indefinite  liability  annexed 
to  the  specific  bequest. 

Mr.  Sugden  and  Mr.  Ching^  for  the  defendants : — ^The  principle  of  the 
decision  of  the  Vice-Chancellor  was,  that  the  lease  of  the  public  house,  in- 
dudiog  the  good  will  and  the  stock  in  trade,  was  given  to  Jamesi  in  consider- 
ation of  his  paying  the  debts  of  the  testator,  and  that,  if  James  accepted  the 
bequest,  he  became  bound  to  pay  the  debts.  The  question  is  simply 
a  case  of  construction ;  *aud  has  no  connection  with  the  technical  [*482] 
doctrine  of  conditions  as  annexed  to  interests  in  land.  James  had, 
during  four  years,  assisted  the  testator  in  his  business ;  he  knew  what  his 
debts  were  ;  he  knew  the  value  of  the  trade :  and  having  taken  the  business, 
and  renewed  the  lease  in  his  own  name,  he  must  be  considered  as  having  un- 
dertaken the  concomitant  liability.  If  he  did  not  mean  to  enter  into  possession 
as  legatee,  but  merely  as  executor,  he  ought  at  the  time  to  have  manifested 

I  that  purpose  by  a  suitable  protest. 

!  - 

Another  question  raised  in  the  argument  was,  whether  the  trust  or  condi- 
tion extended  to  the  Woodside  farm  devised  to  James  Messenger,  or  was  con- 
fined to  the  bequest  of  the  public  house  and  stock  of  liquors. 


,    The  Ijord  CniiNCBLLOR  :(a) — The  points  raised  in  this  cause  depend  en- 
•  («)  Frsani.  186.  (*)  9  Aesm.  978.  (c)  The  jadgmant  m  given  ear  rtUiiom, 
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Iftiely  upoft  tbo  ienxM  of  the  vill.  The  km  qoeatmi  is,  wikether  the  quatift- 
cation,  annexed  to  ih*  bequest  to  Janmr  Meaaenger,  is  a  tmei  oc  resdition ; 
and,  the  second,  wkether  it  attaches  upon  the  deriae  of  the  WoodsUa  fann 
as  well  as  the  Gun  public  house,  or  apoo  the  latter  only.  Now  I  an  of  opinion 
that  the  words  **  and  my  will  is,  that,  in  coaeideration  of  this  above  beqaast  to 
my  son  James  Messenger,  he  shall  pay,  Sec.  all  my  just  debts,  &c''  annax  a 
conditioo  to  the  bsquest,  but  that  the  conditoott  aanassd  to  the  beqa^t  of  the 
public  house  and  stock  in  trade  only,  and  a«t  to*  the  devise  of  ike  fari»  at 
Woodside.    The  testator's  intention  was,  to  give  to  his  son,  who  hasl  langbeen 

employed  ia  his  trade,  the  eptioa  of  taking  tha  bustneas,  provided  be 
[*483]    pafid  the  ^debts.   The  tessaior  doea  ao(  provide  for  the  payosant  of  hia 

debts  thereout,  b«f  he  OMkta  the  payment  of  his  debta  die  fwice  at 
which  his  son  was  to  purchase  the  pvblia  house  and  good  viill :  and  I  sea 
nothing  unreasonable  in  such  a  bequest. 

Another  questioa  made  in  this  cause>  was,  whether  the  legatee  has  ac- 
eepted  the  bequesi,  so  as  to  be  bauad  by  the  condilioaL  If  I  were  called 
upon  to  decide  that  questioa  now,  I  coiwasa  I  should  hoU  that  ha  haa  by  kasi 
acts  accepted  this  bequesi!  and  is  bound  by  the  condilieo.  Aa  he  had  resided 
many  years  with  his  father,  and  had  managed  this  bustBeas  for  bias,  he  mmtt 
have  had  the  best  opportunity  of  knowing  both  the  value  of  the  pesmisea  and 
business,  and  the  amount  of  his  £ithar'a  debts  :  still  he  would  be  eatitled  to 
a  reasonable  time  and  opportunity  to  judge  of  the  aalua  of  the  psepecty  aad 
the  burden  of  the  condition.  But  how  does  he  deal  with  lliis  property  1 
Immediately  after  his  fatber'a  death  he  takes  poaseasion  of  it,  carries  on  the 
trade  for  four  years  and  upwards,  sells  and  coaaumea  the  stock,  ami  senewa 
the  lease  as  his  own  and  in  his  own  name.  Under  such  curcumstancesv  if  I  vsare 
now  called  upon  to  decide  the  point,  it  would  be  diffieult  to  say  than  he  had 
not  accepted  the  bequest«  If,  however,  it  should  turn  out  upon  inquiry,  a» 
it  has  been  alleged  in  argument,  that  the  debts  were  five  times  mose  iit: 
amount  than  the  value  of  the  property,  that  would  be  a  circumatanca  to  be 
taken  into  consideration  aa  evidence  that  it  was  not  the  legatee'a  iateotion  to 
accept  the  I^acy  burdened  by  so  onerous  a  condition  ;  and  the  master  will 
allow  due  weight  to  it,  as  a  circumstance  of  evidence^  in  the  inquiry  befell 
him.  But  at  present  I  can  only  affirm  the  Vice-Cbanealloi's  judgment,  so  aa 
to  give  both  parties  an  opportunity  of  bringing  all  the  facts  of  the  case  beCsia 
the  court.[l} 

[1]  Vido  Spofford  r.  Manning,  6  Paigo,  383. 
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1696 ;  Jammrf  9$. 

A  CMMe  WIS  he«rd  at  the  rollt,  bat  befovs  jadgment  wu  pronooneedi  Mcidentftl  eiteomat&neM 
rendered  the  hearing  ineflectual ;  the  plaintiff  then  eet  it  down  before  the  Lord  Chancellor,  an<i 
obtained  an  order,  of  which  the  defendant  had  notice,  assigning  it  a  particular  position  in  the 
Lord  Chancellor's  paper,  bat  did  not  serve  a  new  sobpeina  to  bear  Jodgment :  when  it  ww 
called  on  before  the  Lord  Chancellor,  the  defendant  made  default,  and  the  plaintiff  toolt  a  decree 
ntff .-  held,  that  it  was  not  necessary  to  serre  a  new  subpssna  to  hear  judgment,  and  that  the 
decree  mn  was  strictly  regular 

The  cauae  being  set  down  at  the  rolls,  and  a  subpoena  duly  served,  it  came 
on  to  be  heard,  and  was  argued  at  great  length  before  Sir  J.  S.  Copley» 
Master  of  the  Rolls  ;  but  judgaaent  had  not  been  given,  when  he  was  ap- 
pointed Lord  Chancellori  and  the  defendant  refused  to  consent  to  accept  the 
Lord  Chancellor's  judgment.  The  plaintiff  then  moved,  upon  notice,  before 
the  Lord  Chancellor,  that  he  might  be  at  liberty  to  set  down  the  cause  before 
bis  Lordship,  and  that  it  might  be  put  into  his  paper  next  after  a  particular 
appeal  which  was  specified.  The  defendant  opposed  the  motion,  but  the  order 
was  made ;  and  the  cause  appeared  in  the  Lord  Chancellor's  paper.  It  was 
called  on  }  the  defendant  made  default ;  the  plaintiff  took  a  decree  nisif  and« 
in  due  time,  served  a  subpoena,  calling  on  the  defendant  to  show  cause  against 
making  the  decree  absolute. 

The  defendant  now  pretejited  a  petition,  praying  that  it  might  be  declared 
that  the  decree  was  irregularly  obtained,  and  that  all  proceedings  under  it 
might  be  stayed. 

Mr.  Agar,  in  support  of  ihe  petition  : — The  defendant  obeyed  the  subpoena 
to  hear  judgment,  by  appearing  when  the  cause!  was  originally  heard  at  the 
rolls  ;  and  if  accidental  circumstances  have  rendered  it  impossible  that  judg-* 
ment  should  be  pronounced  there,  the  defendant  is  not^  for  that  reason,  bound 
to  attend  before  another  branch  of  the  court,  in  order  to  enter  again 
into  the  argument  The  plaintiff  *has,  in  fact,  set  down  his  cause  [*485J 
again,  and  he  ought  to  have  served  another  subpoena  to  hear 
judgment.    Beames'  Orders,  7,  197,  198. 

Mr.  Knightf  contra :— -The  cause  is  in  the  same  state,  as  if  it  bad  never 
been  heard  at  all ;  it  must  be  considered  as  if  it  had  remained  in  the  rolls  paper ; 
and  it  is  every  day^s  practice  to  transfer  a  cause  from  one  branch  of  the  court 
to  another,  and  no  new  subpoena  is  necessary. 

The  Lord  Chancellor  : — The  hearing  at  the  rolls  having  been  rendered 
by  circumstances  altogether  ineffectual,  I  consider  the  cause  to  have  been  in 
the  same  position,  as  if  that  hearing  had  not  taken  place.  It  continued, 
therefore,  in  the  paper  of  the  Master  of  the  Rolls  as  a  cause  to  be  heard 
there ;  but  it  was  competent  to  the  plaintiff  to  apply  to  the  Lord  Chancellor 
for  leave  to  set  it  down  in  this  branch  of  the  court,  and  to  have  it  disposed  of 
here.    Such  an  application  was  made  and  granted,  and   the  defendant  had 
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notice  of  it,  so  that  he  could  not  complain  of  being  taken  by  surprise.  A 
subpoena  to  hear  judgoient  had  been  served  before  the  ineffectual  hearing  at 
the  ToHs  :  and  as  the  subpoena  is  general,  and  is  not  confined  to  any  one 
branch  of  the  court,  he  was  bound  to  attend  whenever  the  cause  was  called 
on  for  hearing ;  and  if  he  chose  to  make  default,  he  must  abide  by  the  con- 
sequence. The  proceedings  of  the  plaintiff  haye  been  strictly  regular ;  and 
this  petition  must  be  dismissed  with  costs. 


[*486]  ^Macdoitoal  v.  Pvrribr. 

1838  ;  February  1. 

Leave  refused  in  a  tfthe  suit,  to  file  a  sapplementml  answer  setting  vp  a  modos,  after  tke  caose  ha4 
lieen  set  down  for  heannf  . 

The  bill  was  filed  by  a  lay  impropriator  for  tithes  of  a  house  in  London. 
A  decree  nisi  had  been  obtained  ;  but  the  cause  had  been  again  set  down. 

The  same  plaintiff  had  filed  a  bill  in  the  exchequer  against  the  Leather- 
sellers'  Company  for  tithes  of  other  premises  in  the  same  parish.  In  that 
suit  the  defendants  had  insisted  upon  a  modus,  which,  if  valid,  would  cover,  it 
was  alleged,  not  only  the  premises  occupied  by  the  company,  but  the  whole 
or  the  greater  part  of  the  present  defendant's  house.  The  modus,  it  was  said, 
had  been  made  out  by  very  strong  evidence  ;  and  in  Trinity  term,  1827,  the 
court  of  exchequer  had  directed  an  issue  to  try  its  validity. 

A  motion  was  now  made,  that  the  defendant  might  be  at  liberty  to  file  a 
supplemental  answer  for  the  purpose  of  insisting  upon  this  customary  pay- 
ment as  a  modus,  and  to  examine  witnesses  in  support  of  it  The  defen- 
dant and  his  solicitor  stated,  by  their  afiidavits,  that  it  was  not  till  after  the 
hearing  of  the  cause  in  the  exchequer,  that  they  had  any  knowledge  of  the 
evidence  by  which  the  modus  might  be  established,  or  the  site  covered  by  ft, 
defined. 

Mr.  Boteler,  in  support  of  the  motion,  cited  Const  r.  Barred)    The  suit, 
he  argued,  as  it  now  stood,  could  not  determine  the  question  between  the 
parties ;  and  the  defendant  was  willing  to  indemnify  the  plaintiff  as  to 
[*487]   any  extra  costs  which  might  be  occasioned  by  setting  *np  a  new  de- 
fence in  so  advanced  a  stage  of  the  proceedings. 

Mr.  Roupelly  contra. 

The  Lord  Chancellor  said,  that  it  was  impossible  to  put  the  plaintiff  in 
the  same  situation  as  he  would  have  been  in,  if  this  defence  had  been  stated 
on  the  record  in  due  time  ;  and  he  refused  the  motion  with  6osts.[l] 

(e)  t  Mer.  57. 

[1]  Vide  Jaek9on  v.  ParUh,  1  Sim.  505.  Poimm  v.  Skipmth,  3  Sim.  505.  Olemty  v.  Ifur. 
4Mit,lFlan.  ft  Kelly,  381. 
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FoxcRAFT  V.  Wood. 

1898;  February  19. 

A  borinen,  which  was  the  ptoperty  of  A.,  wm  eftrried  on  in  the  name  of  B.,  who  wm  the  agent 

of  A.  at  a  fixed  salary ;  A.  beingf  under  considerable  IlabflUiea  in  respeet  of  that  business,  B.  be. 

eame  bankrupt ;  A.  was  held  to  haTe  a  lien  on  the  property  of  the  ooneem  to  the  eirtent  of  his 

liabilities ;  and  the  assignees  of  B.  were  restrained  from  interfering  with  thebaiiness  or  the  pro- 

perty  belonging  to  it,  and  from  receiving  moneys  due  to  it. 

Fknnell  had  purchased  a  business  in  BimniAghaniy  which  was  carried  on  for 
bis  profit,  and  with  his  capital,  in  the  nanoe  of  Foxcraft,  who  was  merely  his 
agent  at  a  fixed  salary.  Fennell  having  become  bankrupt,  Foxcraft  filed  his 
bill,  stating  that,  by  reason  of  the  use  of  hia  name  for  the  purposes  of  the  trade, 
he  was  under  heavy  liabilities  for  the  concern,  which  was  solvent,  notwithstand- 
ing the  bankruptcy  of  Fennell,  and  praying  that  the  assignees  and  messenger 
tinder  the  commision  might  be  respectively  restrained  from  taking  possession 
of  or  selling  the  business  or  concern,  or  the  premises  where  it  was  carried  on, 
or  the  stock  in  trade  and  effects  thereof,  and  from  collecting  or  receiving  any 
moneys  due  or  owing  to  the  concern,  or  in  any  wise  intermeddling  or  interfering 
therewith. 
The  Vice-Chancellor  had  granted  the  injunction. 

The  defendants  now  moved  before  thd  Lord  Chancellor  to  dissolve  the  in- 
junction. 

*Mr.  Pepys  and  Mr.  Coombe^  for  the  motion.  [*488] 

Mr.  Biekerstethj  corttra* 

In  support  of  the  ttiotion  it  was  argued  that  there  was  no  precedent  for  re- 
straining the  assignees  under  a  commission  of  bankrupt  from  taking  possession 
of  property,  which  unquestionably  belonged  to  the  bankrupt.  The  whole  of 
the  business,  carried  on  in  the  name  of  Foxcraft,  was  FennelFs :  the  assignees 
were  entitled  to  the  possession  of  it :  and  the  claim  of  Foxcraft  would  be  the 
sobjeet  of  account  between  him  and  the  estate  of  the  bankrupt. 

On  the  other  hand,  it  was  said  that  the  Vice-Chancellor  had  granted  the  in- 
junction, on  the  principle  that  the  property  ought  not  to  be  taken  out  of  the 
hands  of  the  agent,  till  he  was  indemnified  against  his  liabilities.  In  Drink- 
water  v.  Ooodwint{a)  it  was  held  that  a  factor,  who  became  surety  for  bis 
principal,  had  a  lien  on  the  price  of  the  goods  sold  by  him  as  such  factor,  to 
the  amount  of  the  sum  for  which  he  was  surety.  Here  Foxcraft,  as  between 
him  and  Fennell,  was  surety  for  the  latter,  so  far  as  regarded  the  debte  of  this 
particular  business  ;  he  had  therefore  a  lien  on  the  business,  the  stock  employed 
in  it,  and  the  debts  owing  to  it,  to  the  extent  of  the  liabilities  which  he  had 
incurred  on  account  of  it ;  and  he  had  a  right  to  have  the  proceeds  of  the  pro- 
perty applied  in  the  discharge  of  those  liabilities. 

Thb  Lord  Chancellor  was  of  opinion  that  the  injunction  had  been  gramed 
properly,  and  refused  the  motion  with  costs. 

(a)  Cowp.  351. 
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[*489]  ^Ross  V.  Aguonbt. 

18^;  FebraarySS.aS. 

la  &  suit  by  %a  impropriate  reator  for  the  titbee  of  laods,  in  respect  of  which  there  is  no  oTideooe 
that  tithes  have  ever  been  paid  to  the  rector,  an  issue  will  not  be  directed,  if  all  the  evtdenee, 
vAioh  can  be  snpplied,  is  adduced  in  the  cause,  and  the  court  is  of  opinion,  that,  upon  that  evi- 
denoe,  a  jury  would  not  be  jqstified  in  finding  in  lavor  of  the  defence  set  by  by  the  occupier  of 
the  lands. 

In  iha  twenty^seveoth  year  of  Henry  VTII.  the  priory  of  Armathwaite, 
which  was  one  of  the  lesser  monasteries,  and  had  been  founded  by  William 
Rufus,  was  dissolved.  In  an  ecclesiastical  surrey,  made  in  the  preceding 
year,  the  property  of  the  monastery  was  estimated  to  be  of  the  yearly  value  of 
19/,  2a,  2d. ;  and  the  two  first  items  in  the  estimate  were  the  following:-^ 
**  Agnes  Darwentwater,  priorissa  domus  conventualis  monalium  de  Armethuaty 
infra  comitatum  Cumbriss,  patrona  ecclesi»  parochiulis  de  Aynstablye,  habet 
recloriam  de  Aynstablye,  que  valet  in  decimis  granorum  ejusdem  parochie, 
vi  Z."  *^  Idem  Agnes  habet  mansionem  sive  glebam  de  Armethuate  predicta  in 
manibus  suis  propriis,  que  valent  per  annum  communibus  annis,  xlvj  s.  viij  dr 
From  the  accounts  of  the  bailiff  of  the  possessions  of  the  monastery,  for  the 
year  ending  at  Michaelmas,  in  the  twenty-eighth  year  of  Henry  VIIL,  it  ap- 
peared that  the  lands  previously  in  the  occupation  of  the  priory  were  worth  2L 
9s.  a  year  ;  that  the  other  lands,  holden  by  the  priory,  produced  lOZ.  13<.  44, 
a  year ;  and  that  *'  the  rectory  of  Anestaplith,  with  the  titles  thereunto  belong- 
ing," were  reckoned  at  6Z.  a  year ;  making  a  total  of  201.  2s.  4d.  An  ecclesi- 
astical survey  in  the  twenty-^ninth  year  of  Henry  VIIL,  after  enumerating  the 
demesne  lands,  which  in  it  also  were  valued  at  3/.  9s.  a  year,  and  the  other 
temporalities  of  the  priory,  estimated  at  10/.  I3s.  4d.  a  year,  concluded  the 
description  of  the  property  of  this  religious  house  with  the  following  entry  :-^ 
^*  Item.  Parsonage  of  Anestaplith  w^  all  man.  of  Tethes  and  oblacions  there* 
unto  belonging,  w^  the  Tethes  of  the  Demanes  of  the  sayd  late  monastery, 

renuying  w^in  the  same,  by  yere,  vi  /." 
[•490]        *In  the  dOth  year  of  Henry  VIIL,  the  crown  granted  a  lease  for 

twenty-one  years  of  the  whole  of  the  property  of  the  late  monastery 
to  one  Leonard  Barrow,  reserving  a  yearly  rent  of  14/.  2s.  4d.  for  the  tempos 
ralities,  and  of  61,  foi  the  rectory  of  Ainstable  and  the  tithes.  In  the  third  year 
of  Edward  VL,  the  crown,  in  consideration  of  a  large  sum  of  money,  granted 
to  Sir  John  Peryent  and  Thomas  Reve  a  considerable  mass  of  property,  in*  , 
eluding,  among  other  hereditaments,  the  rectory  and  church  of  Ainstable,  with 
its  appurtenances,  lately  the  property  of  the  priory  of  Armathwaite,  and  all 
lands,  glebes,  tithes,  J{;o.  thereto  belonging,  The  plaintiff  in  the  present  suit 
was  now  seised  of  the  impropriate  rectory  under  a  title  derived  from  Peryent 
and  Reve» 

In  the  6th  year  of  Edward  VI.,  the  crown  granted  to  William  Gr»me  all 
the  temporalities  of  the  priory,  including  the  demesne  lands ;  and  the  latter. 
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by  several  mesne  conveyances,  had  become  vested  in  the  defendant.  Neither 
in  the  grant  to  Graeme  nor  in  any  of  the  subsequent  conveyances  of  old  date, 
was  there  any  express  mention  of  tithes. 

The  bill  was  filed  by  the  plaintiff,  as  impropriate  rector  of  Ainstable,  for  an 
account  of  the  tithes  of  lands  in  Armathwaite  occupied  by  the  defendant. 

The  defence  made  was,  that  the  lands  in  question  were  a  part  of  the  de** 
mesne  ^ands  of  the  priority  of  Armadiwaite  before  its  dissolution  ;  that  the 
tithes  of  these  demesne  lands  did  not  belong  to  the  rectory,  but  constituted  a 
distinct  portion  of  tithes,  and,  as  such,  had  been  part  of  the  possessions  of  the 
priory,  and  had  now,  by  divers  mesne  assurances,  become  vested  in  the  plain- 
tiff;  and  that  the  owners  for  the  time  being  of  the  demesne  lands  and 
portion  of  tithes  had,  in  respect  of  such  their  ^ownership,  always  con-  ["^491] 
tributed  to  the  repairs  of  the  chancel  of  the  parish  church  of  Ainsta- 
ble.  The  lands,  had  not  paid  tithes  within  time  of  living  memory  ;  and  there 
was  no  evidence  that  tithes  had  ever  been  paid  in  respect  of  them. 

At  the  hearing  of  the  cause  on  the  12th  of  November,  1825,  the  Vice-chan- 
cellor gave  the  plaintiff  a  decree  with  costs.  Against  this  decree  the  defend- 
ant appealed. 

Mr.  Bickersteth  and  Mr.  Boteler^  for  the  appeal : — As  the  lands  have  never 
paid  tithes  defacto^  the  only  question  is,  whether  the  non-payment  can  be 
referred  to  a  legal  origin  ?  Now  there  is  every  ground  for  believing,  that  in 
very  early  times  there  was  a  church  in  Armathwaite ;  for  it  appears  by  the 
plea  roll,  in  the  twentieth  year  of  Edward  I.,  that  a  lawsuit,  in  which  the  pri- 
oress was  defendant,  was  compromised  on  certain  terms,  one  of  which  was, 
that  the  plantiff,  in  that  action,  should  hold  his  lands  of  the  prioress  and  her 
successors,  rendering  to  her  and  them  homage  and  the  service  of  20«.,  "pro 
omni  servitio  ad  pradictam  priorissam  et  ecclesiam  suam  de  Ermytethwaite, 
et  sticcessores  suas  pertinente.*^  The  ecclesiastical  survey,  in  the  twenty-sixth 
year  of  Henry  YHL,  specifies,  among  the  possessions  of  the  monastery,  *'  man-' 
sionem  sive  glebam  de  Armethwate/^  which  shows  that  there  was  a  glebe 
at  Armathwaite,  and  probably,  therefore,  a  church,  distinct  from  the  glebe  and 
church  at  Ainstable.  The  natural  inference  from  this  state  of  things  is,  that 
the  tithes  of  Armathwaite  never  belonged  to  the  rectory  of  Ainstable,  but  were 
enjoyed  by  the  monastery  as  a  distinct  portion ;  and  that  conclusion  is  further 
qorroborated  by  the  circumstance,  that,  till  within  the  last  forty  years,  Armath- 
waite was  not  usually  described  as  within  the  parish  of  Ainstable.  The 
reparation  of  the  chancel  is  a  burden  which  generally  accompanies  the 
^ownership  of  tithes  ;  and,  in  the  present  case,  the  owner  of  the  lands  [*492] 
in  question  is  bound  to  defray  one-half  of  that  expense.  The  existence 
of  that  obligation  is  easily  explained  on  the  supposition  that  it  arises  from  his 
ownership  of  a  portion  of  tithes. 

These  circumstances  create  a  reasonable  presumption  in  favor  pf  the  de- 
fendant. But  the  ecclesiastical  survey  of  the  twenty-ninth  year  of  Henry 
VUI.  affords  evidence  of  a  more  direct  nature.    The  words  of  it  are,  "  Item. 
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Parsonage  of  Anistapleth,  with  all  manner  of  tithes  and  oblations  thereonto 
belonging,  with  the  tithes  of  the  demanes  of  the  said  late  naonastery  renewing 
within  the  same,  by  the  year,  TJ  li."  Here  mention  is  made,  first,  of  the 
parsonage,  with  all  manner  of  tithes  thereunto  belonging ;  and  next,  of  the 
tithes  of  the  demesne  lands  of  the  monastery.  The  necessary  inference  is* 
that  the  tithes  of  the  demesnes  of  the  monastery  were  not  parcel  of  the  tithes 
belonging  to  the  parsonage ;  in  other  words,  that  they  existed  as  a  distinct 
portion  of  tithes. 

The  general  words  in  the  grants  and  conveyances,  under  which  the  defend- 
ant claims,  were  sufficient  to  pass  the  tithes  of  the  demesne  lands  ;  and  from 
the  dissolution  of  the  monastery  down  to  the  present  time,  there  has  been  an 
uninterrupted  enjoyment  of  the  tithes  by  the  owners  of  these  demesne  lands 
for  the  time  being.  On  the  other  side,  there  is  nothing  except  a  mere  grant 
of  the  rectory,  not  followed  by  any  pernancy  of  tithes,  in  any  part  of  this  dis- 
trict. How  is  it  possible  to  say,  that,  under  such  circumstances,  the  plaintiff 
must  have  a  title,  and  the  defendant  can  have  no  title,  to  the  tithes  in  question  ? 
Some  of  the  facts  connected  with  the  case  are  involved  in  a  certain  degree  of 
obscurity,  arising  from  the  lapse  of  three  centuries,  during  which  the  alleged 
title  of  the  plaintiff  has  been  allowed  to  slumber.  But,  after  so 
[*493]  *long  an  enjoyment  of  the  tithes  by  the  owners  of  the  demesne  lands, 
every  presumption  ought  to  be  made  in  their  favor,  Oxenden  v.  SWn- 
ner^a)  at  least,  the  court  cannot  decide  conclusively  in  favor  of  a  title  involved 
in  so  much  darkness  as  is  that  of  the  plaintiff,  but  will  leave  it  to  a  jury  to 
decide  between  the  parties.     Lord  Petre  v.  Blencoe.ifi) 

Mr.  Home,  Mr.  Duckworth  and  Mr.  Bagshaw,  contra : — There  is  no  reasons 
to  believe  that  there,  at  any  time,  existed  at  Armathwaite,  a  church  distinct 
from  the  monastery.  Ecclesiam  suam^  in  the  extract  from  the  plea  roll, 
denotes  the  monastery  itself :  **  gleham^  in  the  ecclesiastical  survey  of  the 
twenty-sixth  year  of  Henry  VHI.,  denotes  merely  the  property  of  the  monas- 
tery in  Armathwaite  :(c)  for  glebe  is  defined  to  be,  dos  tt  solum  ecclesia.  Even 
if  it  were  admitted,  that  in  early  times  there  had  been  a  church  at  Armathwaite, 
how  does  it  follow  that  the  tithes  of  the  demesne  lands  were  severed  from  the 
rectory  ?  The  specific  mention,  which  is  made  in  the  ecclesiastical  survey  of 
the  twenty-ninth  year  of  Henry  VIH.,  of  the  tithes  of  the  demesne  lands,  was 
naturally  suggested  by  the  change  of  circumstances  which  had  recently  taken 
place.  Before  the  dissolution,  the  monastery,  though  entitled  to  the  profits  of 
the  rectory,  would  not  actually  receive  tithes  in  respect  of  the  demesne  lands 
which  were  in  their  own  occupution  :  but,  upon  the  dissolution,  tithes  became 
payable  by  the  actual  occupiers  of  the  demesne  lands  to  the  owner  of  the 
rectory.      No   inference,  as  to  the  right  to  receive  tithes  or  the  liability 

<«)  Owill.  1513.  ih)  3  Am.  945. 

(c)  The  entry  io  thftt  sorvey,  immedifttely  following  the  two  entriei  mentioned  Mpra,  at  p.  489^ 
befciM  with  theie  wordi,  "  Idem  Af  net  babet  anam  tenementom  dieta  gUbm  in  tenura  Ricerdi 
TbomHon,**  &c. 
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to  *pftj  Vktai»  etQ  be  draws  from  the  obltgiatioo  of  the  defendant  to  [*494] 
contiibate  lo  the  repair  of  the  chaaeeL  It  k  etated  by  Burn  in  his 
EccleeiaBtieal  Law,(«)  that,  though  the  panon  is  bound  lo  repair  the  chancel, 
yet  "  if  the  custoaa  hath  been  for  the  pariah  or  the  estate  of  a  particular  person 
to  repair  the  chancel,  that  cuatooi  shall  be  good,  and  the  repairing  of  the  chan- 
cel is  a  discharge  fromcootribatiog  to  the  repair  of  the  church.^ 


February  86. — ^Taa  Lord  Chanobllor  :-^Mr.  Ross  is  the  impropriate  rec- 
tor of  the  parish  of  AinstaUe ;  the  defendant,  Mr.  Francis  AgHonby,  is  the  pro- 
prietor of  certain  lands  situate  within  the  limits  of  that  parish.  Mr.  Ross, 
therefore,  as  the  impropriate  teetor,  is  entitled  to  the  tithes  of  the  lands  occu- 
pied by  Mr.  Aglioaby,  unless  Mr.  Aglionby  can  show  some  specific  exemption. 

It  appears  on  the  evidence  that  these  lands  have  never  in  fact,  within  the 
memory  of  any  Uving  witoess,  paid  tithes  ;  and  there  is  no  OTidence  whatever 
to  show  that  any  tithes  have  ever  been  paid  by  the  occupiers  of  .these  lands  lo 
the  rector  of  the  parish  of  AinstaUe.  Still  that  is  net  sufficient  to  entitle  the 
defendant  to  an  exemption  from  the  payment  of  tithes.  It  is  stated,  however, 
in  the  answer,  by  way  of  defence  lo  the  claim,  that  the  property,  possessed 
by  Mr.  Aglionby,  was  formerly  parcel  of  the  demesnes  of  the  priory  of 
Armalhwaite,  situate  in  the  cottnty  of  Cumberland  :  and  that  the  priory,  at  the 
time  of  the  disiolotion,  possessed  not  only  these  demesne  lands  and  other 
lands,  bttt  also  the  tithes  of  these  demesne  lands  as  a  portion  of  tithes,  distinct 
fiom  the  tithes  of  the  rectory  of  Ainetable.  The  onus  of  proof  is 
thrown  ^entirely  on  the  defendant :  and  if  the  defendant  can  make  out  [MM] 
dial  the  priory,  at  the  time  of  its  dissolution,  was  entitled  to  these 
tithes,  as  a  portion  of  tithes  distinct  from  the  rectory,  of  course  he  will  be  en* 
titled  to  an  exemption. 

Various  documentary  evidence  has  been  laid  before  the  court,  for  the  pur- 
pose of  establishing  this  fad.  The  first,  to  which  I  shall  advert,  is  the  ecde* 
siastical  survey  in  the  twenty-eixth  year  of  Henry  VIII.  By  that  survey,  it 
appears  that  Agnes  Darwentwater,  prioress  of  the  convent  house  of  the  nuns 
of  Armathwaite,  had  the  rectory  of  Ainstable,  which  was  worth,  of  the  tithes 
^corn  in  the  same  parish,  6/.  The  value  of  the  rectory  is  there  slated  at  6^., 
and  the  rectory  was,  at  that  time,  the  property  of  the  prioress.  In  the  follow- 
ing year,  the  priory  was  dissolved  ;  and  in  the  twenty-eighth  year  of  Henry 
VIII.,  a  year  after  the  dissolution,  there  is  an  account  of  John  Green,  the  bailiff 
and  collector  of  the  farms  and  rents  incident  to  this  property.  John  Green,  in 
this  account,  states  the  value  of  the  demesne  lands  at  8/.  9s.  a  year,  and  men- 
tions that  there  were  other  possessions  of  the  priory,  situate  in  divers  vills,  the 
value  of  which  he  takes  at  10/.  13».  4d.  in  the  year,  the  whole  amounting  to 
14Z.  2t.  4d. :  and  then  an  item  comes,  which  he  calls  "  issues  of  the  spiritual- 
ities."   It  follows,  therefore,  from  the  form  of  the  aceount,  that  the  portion  of 

(«)  Vol.  1,  960, 851. 
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it,  which  precedes  this  last  mentioned  item,  is  to  be  consideied  as  an  account 
of  the  temporalities ;  and  there  is  no  mention  in  the  previoas  part  of  the  ac- 
count  of  any  portion  of  tithes,  nor  under  the  head  of  spiritualities  is  there  any 
mention  whatever  of  any  portion  of  tithes.  The  entry  is  in  these  words, 
'*  Spiritual  issueSf-'^and  for  61.  of  the  issues  or  profits  of  the  rectory  of  Ain- 
stable,  to  wit,  in  all  manner  of  tithes  to  the  said  rectory  belonging, 
[*496]  &c.  :^  so  that  it  appears,  that,  at  that  period,  according  *to  the  bailiff's 
return,  the  value  of  the  rectory  was  stated  at  62.,  corresponding  pre- 
cisely in  that  respect  with  the  ecclesiastical  survey  in  the  twenty-sixth  year  of 
Henry  VIII. 

The  next  document,  which  was  referred  tO|  was  the  ecclesiastical  survey  of 
the  twenty-ninth  year  of  Henry  YHI. ;  and  upon  it  the  principal  reliance  has 
been  placed.  In  this  document,  the  demesne  lands  are  set  out  with  more  par- 
ticularity than  in  the  former  survey.  The  names  of  the  different  closes  are 
specified,  and  the  annual  value  of  each  ;  and  the  demesnes  are  there  estimated 
at  Bl.  9$.  a  year,  corresponding  with  the  amount  stated  in  the  account  of  the 
preceding  year.  The  value  of  the  property  in  the  divers  vills,  also,  is  stated 
at  102.  13«.  4d.,  corresponding  with  the  value  given  by  the  bailiff;  and  the  sum 
total  of  the  temporalities  is  stated  at  14Z.  3s«  4<2. ;  but  there  is  no  mention  made 
of  any  portion  of  tithes.  Then  comes  the  clause,  on  which  the  principal  re- 
liance has  been  placed.  **  Item^  parsonage  of  Anestapleth,  with  all  manner  of 
tithes  and  oblations  thereunto  belonging,  with  the  tithes  of  the  demense  of  the 
said  late  monastery,  renewing  within  the  same,  by  year,  62."  This  corres- 
ponds in  amount  with  the  previous  survey  and  with  the  bailiff's  account,  ia 
which  the  value  of  the  tithes  of  the  rectory  is  stated  at  62.  But  it  is  argued 
from  the  language  of  this  entry — "  with  the  tithes  of  the  demesnes  of  the  said 
late  monastery,  renewing  within  the  same," — that  the  tithes  of  the  demesne 
lands  are  exclusive  of  the  rectorial  tithes,  and  are  by  construction  separated 
from  the  rectorial  tithes.  It  appears,  it  is  said,  from  the  language  of  the  entry, 
that  they  form  no  part  of  the  rectorial  tithes,  but  are  a  distinct  and  separate 
parcel  of  themselves.  I  do  not  think  this  follows  of  necessity  from  the  lan- 
guage of  the  instrument.  We  may  construe  the  word  with  as 
[^497]  ^equivalent  to  ''  embracing  the  tithes  of  the  demesnes  of  the  said  late 
monastery."  The  parsonage  of  Anestapleth,  means  the  rectory  of 
Ainstaple :  in  the  clause — "  with  all  manner  of  oblations  and  tithes  thereunto 
belonging,"  with  obviously  means  embracing  and  including :  therefore  when 
the  entry  goes  on  further  to  say — ''  with  the  tithes  of  the  demesnes  of  the  said 
late  monastery,"  there  is  no  reason,  construing  oqe  part  of  this  passage  with 
the  other,  to  say  that  the  word  with^  on  the  second  occasion  when  it  is  used, 
may  not  have  the  same  interpretation  as  on  the  first.  I  think,  therefore,  we 
may,  in  this  instance,  construe  with  the  tithes  of  the  demesnes^  as  synonymous 
with  embracing  and  including  the  tithes  of  the  demesnes.  All  the  tithes  here 
mentioned  are  valued  at  62.  Now  this  sum  of  62.  corresponds  with  the  two 
previous  entries,  in  which  it  is  distinctly  stated  that  62.  was  the  value  of  the 
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noloryy— Dol  the  Ttloa  of  the  rectory  and  •ometbtiig  more,  bat  the  Tsloe  of 
the  rectory  alone  :  and  at  6/.  it  here  stated  to  be  the  annoal  Talae  of  the  par* 
aonage,  ^with  all  the  tithes  and  oblations  thereunto  beloogiDg,  with  the  tithes 
of  the  demesaes  of  the  said  late  monastery,"  it  is  reasonable  to  infer  that  these 
latter  tithes  fomoed,  at  that  period,  a  part  of  the  lectory.  Why  they  are  men* 
tioaed  at  this  particular  period,  nay  be  thes  explained, — that,  as  the  prioress 
had  been  the  proprietor  of  the  rectory,  and  also  occupier  of  the  lands,  and 
therefore  paid  no  tithes  to  herself,  it  was  considered  proper,  by  way  of  pre* 
caution,  after  the  dissototioo,  to  make  specific  mention  of  the  tithes  of  the 
demesnes,  for  the  purpose  of  showing  that  these  lands  were  titheable,  and  that 
the  tithes  formed  a  part  of  the  rectory. 

In  the  course  of  the  argument  it  was  urged,  that  it  was  possible  that  the 
tithes  of  these  demesne  lands  might  be  included  in  the  other  sums  mentioned 
in  the  surveys  and  the  accounu;  and  that,  as  the  prioress  was  the 
^occupier  of  the  lands,  and  was  also  entitled  to  the  profits  of  the  recto-  [*49bl 
ry,  there  was  no  reason  why  the  tithes  should  not  be  included  in  the 
vetum  of  the  value  of  the  demesnes.  The  argument  is  utterly  inconsistent 
with  the  documents ;  becnuee,  in  the  first  place,  the  former  sum  of  142.  2$.  ^. 
is  stated  to  be  the  total  of  the  temporalities ;  and  then  it  is  afterwards  said,  ia 
the  last  passage  to  which  I  hare  referred,  that  the  tithes  of  the  demesnes, 
whatever  those  tithes  might  be,  are  included  in  the  sum  of  6Z.;  and  if  they  are 
included  in  the  sum  of  6/.,  they  could  not  be  included  in  the  previous  return. 
Therefore  I  think  it  is  obvious,  that  what  was  called  the  rectory  in  two  pre^ 
vious  documents,  ia  more  particolarly  slated  in  this  document,  as  the  tithes  of 
the  rectory,  together  with  the  tithes  of  these  demesne  lands,  which  had  been 
for  a  long  period  occupied  by  the  person  who  was  the  owner  of  the  rectory. 

If  we  go  on  furtlier,  we  find  that  the  subsequent  documents  are  built  on  these 
returns.  I  rather  think  that  the  survey  in  the  twenty-ninth  year  of  Henry 
VIII.  was  the  foundation  of  the  lease  in  the  following  year  to  Leonard  B-irrow. 
In  that  lease  the  same  language  is  found  ;  the  temporalities  are  there  stated  at 
14/.  2f .  4(2.,  and  the  spiritualities,  at  6/.  The  property  was  afterwards  sold, 
and  divided  into  two  portions ;  the  rectory  went  to  one  person  and  the  rest  of 
the  property,  to  another.  I  admit  that  the  language  of  the  conveyance  of  the 
demesne  lands — the  general  words  which  occur  in  it, — are  sufficiently  large  to 
include  a  portion  of  tithes,  provided  it  were  established  that  a  portion  of  tithes, 
separate  from  the  rectory,  had  ever  existed.  But  if  a  portion  of  tithes  separate 
from  the  rectory  had  ever  existed,  and  if  it  was  meant  that  it  should  be  inclu* 
ded  in  the  grant,  it  is  not  improbable  that  such  a  portion  of  tithes  would 
have  been  especially  named,  and  that  it  would  *not  have  been  left  to  [*499] 
pass  by  the  general  words.  It  is  also  material  to  observe,  that  from  that 
period  down  to  the  present  time,  in  the  various  conveyances  of  the  property, 
no  mention  is  made  of  any  portion  of  tithes.  In  one  document,  indeed,  the 
lands  are  stated  to  be  tithe-free, — a  representation  obviously  founded  on  that 
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non-payment  of  tithes,  to  which,  if  it  had  any  thing  to  support  it,  I  should  have 
been  extremely  desirous  of  giving  effect. 

One  of  the  documents  contains  the  words,  ''  the  prioress  and  her  church, 
also  the  demesnes  or  glebe  ;"  but  I  think  very  little  reliance  is  to  be  placed 
on  these  expressions.  The  priory  was  a  religious  establishment.  It  appears, 
according  to  the  survey  of  the  twenty-sixth  of  Henry  VIII.,  that  there  was  a 
chaplain  who  performed  divine  service  every  day  in  the  establishment,  and 
there  was  probably  a  church.  With  respect  to  the  term  gkbe,  it  means 
nothing  more  than  ecclesiastical  property.  Some  reliance  was  placed  on 
another  circumstance,  that  the  owners  of  this  property  contributed  to  the  re- 
pairs of  the  chancel,  and  paid  no  church  rates.  But  property  may  be  charged 
by  prescription  with  the  repair  of  a  chancel ;  and  where  a  party  is  bound,  in 
respect  of  his  property,  to  repair  the  chancel,  or  to  repair  part  of  the  chan- 
cel, or  to  contribute  to  the  repair  of  the  chancel,  he  is  relieved  from  the  pay- 
ment of  church  rates. 

Upon  the  whole,  the  case  resolves  itself  into  non-payment  of  tithes  for.  a 
very  long  period.  I  have  looked  most  anxiously  into  the  documents  for  the 
purpose  of  endeavoring  to  find  out  any  evidence  to  give  a  legal  origin  to  this 
exemption  ;  but  I  can  find  nothing  to  satisfy  me,  that  a  separate  and  distinct 
portion  of  tithes  did  ever  exist.  I  think,  therefore,  that,  were  this 
{^500]  evidence  (and  it  is  not  ^possible  to  throw  any  further  light  on  the 
subject)  presented  to  a  jury,  they  would  not  be  justified  in  finding 
that  a  portion  of  tithes,  distinct  from  the  rectory,  ever  had  existed.  Under 
such  circumstances,  I  do  not  think  it  right  to  direct  an  issue,  and  the  judg- 
ment  of  the  Vice-Chancellor  must  be  affirmed. 


Capel  v.  Wood. 


18S5 ;  Febru&ry  21.    1828 ;  Febroary  25. 

A  teetator  devised  premises,  which  he  held  bj  lette  under  the  deasand  chapter  of  Westmiiiister,  to 
A.  for  life,  sabject  to  the  payment  of  all  fines  and  rents  as  they  became  dae  yearly ;  and  he  direot. 
ed  that,  after  A's  decease,  the  premises  should  be  vested  in  two  trustees,  who  were  to  manage 
the  same  to  the  best  advantage,  and  were  to  pay  all  rents  and  fines  until  B.  should  attain  his  age 
of  twenty-one  years,  to  whom  the  testator  beqaeathed  all  the  remaining  term  and  interest 
which  he  had  in  the  lease  ;  the  lease  was  holden  at  a  nominal  rent,  and  contained  no  covenant 
to  renew ;  but  the  caslom  uf  the  dean  and  chapter  was  to  renew  every  seven  years  on  receiving 
a  reasonable  fine  ;  and*  at  the  death  of  the  testator,  about  thirty  years  of  the  term  were  unex- 
pired :  Held,  that  A.  was  not  bound  to  renew  the  lease  at  any  time  during  her  life. 

The  will  of  Henry  Capel,  dated  the  9th  of  May,  J  802,  contained  the  fol- 
lowing bequest : — "  I  give  and  bequeath  unto  Mary  Wood,  during  her  own 
natural  life,  all  these  two  leasehold  messuages  and  premises  situate  in  North- 
umberland street,  which  I  hold  under  the  Duke  of  Northumberland,  to  bold 
to  her  the  said  Mary  Wood  during  her  natural  life,  all  my  estate,  remainder  of 
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the  teraij  and  all  my  interest  therein,  subject  nevertheless  to  the  payment  of 
the  several  rents,  and  the  performance  of  all  and  singular  the  covenants, 
clauses,  and  agreements  which,  on  the  lessee's  part  and  behalf,  are  to  be  paid, 
done,  and  performed.  Item^  I  further  give  and  bequeath  to  the  aforesaid 
Mary  Wood,  likewise  during  her  own  natural  life,  all  that  messuage  and  pre- 
mises situate  in  the  Strand,  which  I  hold  under  the  dean  and  chapter  of 
Westminister,  to  bold,  during  her  own  natural  life  only,  all  my  estate, 
right,  title,  and  interest  therein,  subject  nevertheless  to  the  payment 
of  *bM  fines  and  rents  as  they  become  due  yearly  and  for  every  year^  [♦SOl  ] 
and  likewise  to  the  due  performance  of  all  and  singular  the  cove* 
nants,  clauses,  and  agreements  which,  on  the  lessee's  part  and  behalf,  are  to 
be  paid,  done  and  performed.  And  I  further  will  and  direct,  that  as  soon 
and  immediately  on  the  decease  of  her  the  said  Mary  Wood,  all  the  aforesaid 
leasehold  estates  shall  be  vested  in  and  unto  John  Girdler  and  William  To- 
thill,"  (who  were  two  of  his  executors,)  "  their  executors  and  administrators, 
in  trust  that  they  manage  and  do  the  6est  for  the  interests  and  improvements 
thereof  as  their  judgment  shall  direct ;  that  they  receive  all  rents  due  or  to 
become  due  thereon,  out  of  which,  nevertheless,  they  shall,  during  the  time  of 
their  said  trust,  have  care  to  pay  all  fines,  rents  due,  and  other  deman3s,  and 
be  subject  to  all  the  covenants,  clauses,  and  agreements,  which,  on  the  lessee's 
part,  are  to  be  paid,  done,  and  performed.  And  it  is  my  will  the  said  trust  do 
commence  immediately  on  the  decease  of  the  said  Mary  Wood,  and  to  be 
continued  until  my  great  nephew  William  Capel  shall  attain  and  complete  his 
full  age  of  twenty-one  years,  when  the  said  trust  shall  cease,  and  then  be 
conveyed  or  assigned  over  to  him  the  aforesaid*  William  Capel,  to  whom  and 
his  heirs  lawfully  begotten,  I  do  hereby  will  and  bequeath  the  same,  to  have 
and  to  hold  all  the  remaining  term,  right,  title,  and  interest  which  I  now  have 
in  all  the  aforesaid  leases  in  Northumberland  street  and  the  Strand,  with  all 
accumulation  (if  any)  thereon." 

The  testator  died  on  the  12th  of  July,  1802.  The  lease  of  the  house 
held  under  the  dean  and  chapter  of  Westminster  was  for  forty  years  from 
Michaelmas,  1792,  at  a  yearly  rent  of  \2s.  The  lease  contained  a  covenant, 
that  it  should  not  be  lawful  for  the  executors,  administrators,  or  as- 
signs of  the  lessee,  after  his  decease,  ^cessation,  grant,  or  dismission,  [*502] 
to  enter  into  the  premises,  or  occupy  the  residue  of  the  term,  without 
a  new  grant  thereof  from  the  dean  and  chapter,  or  their  successors,  accord* 
ing  to  the  custom  used,  and  upon  payment  of  the  customary  fees."  There 
was  no  covenant  for  renewal. 

Mary  Wood  having  continued  to  enjoy  this  leasehold  without  having  re- 
newed the  term,  Capel  Wood,  who  had  now  attained  his  full  age,  in  August, 
1622,  filed  his  bill  against  her,  alleging,  that,  though  it  was  not  usual  for  the 
dean  and  chapter  of  Westminster  to  covenant  fcv  renewal  in  the  leases  granted 
by  them,  yet  it  was  customary  for  them,  upon  the  application  of  the  parties 
beneficially  entitled,  to  renew  the  leases  every  seven  years  upon  payment  of 
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fines  calculated  according  to  the  portion  of  the  term  which  had  expired. 
The  prayer  waSt  that  she  might  be  decreed  to  procure  from  the  dean  and 
chapter  a  renewal  of  the  leate,  ao  as  to  make  the  unexpired  term  thereof 
as  bene&cial  to  the  plaintiff^  as  if  she  had  renewed  it  at  the  customary 
intenrals,  and  that  she  might  pay  the  fine  which  should  be  necessary  for 
that  purpose.  * 

Mary  Wood  died,  and  the  suit  was  reriTed  against  her  personal  repre- 
talives. 

George  O.  Yincenty  the  chapter  clerk  of  the  dean  and  chapter  of  West- 
minster proved,  that^  with  respect  to  houses  demised  for  forty  yeiirs»  the  cus- 
tom of  the  dean  and  chapter  is,  at  the  end  of  the  first  fourteen  years,  or 
any  subsequent  time,  to  grant  renewals,  so  as  to  make  up  the  term  of  forty 
years ;  that  these  renewals  are  generally  made  upon  the  terms  expressed  in 
the  original  lease,  and  in  consideration  of  fines,  which,  though  their 
[*50d]  amount  depends  entirely  on  the  pleasure  of  the  lessors,  *are  moderate 
and  reasonable ;  and  that  the  dean  and  chapter  never  refuse  to  re- 
new, when  the  terms  they  require  are  complied  with. 

1825  ;  February  21.— Mr.  Heald  and  Mr.  Whitmmr$ht  for  the  plaintifi*:— * 
The  principle  on  which  cases  of  this  kind  are  to  be  determined,  is  alluded 
to  by  the  Lord  Chancellor  in  White  v.  Whitet{a)  "  A  person  entitled  for 
bis  own  life  is  not  bound  to  renew,  except  from  the  terms  of  the  will  or 
the  nature  and  formation  of  the  gift  to  him,  you  can  imply  an  intention, 
that  he  should  be  obliged  to  renew."  Mount/ard  v.  Cadogan.(b)  Here  both 
the  grounds  are  found,  either  of  which  would  be  sufficient  to  create  an  obli- 
gation to  renew.  First,  it  never  could  have  been  the  intention  of  the 
testator  to  permit  the  lease  to  expire.  The  custom  of  renewal  was  a  privilege, 
which  he  could  not  mean  to  lose ;  and  if  there  was  no  renewal,  the  probability 
was,  that  the  lemainder-man  wouldt  ake  little  or  no  benefit.  The  object  of  the 
testator  was,  to  give  to  his  legatees  the  utmost  extent  of  interest  that  could  be 
had  under  the  dean  and  chapter.  Therefore,  the  nature  and  formation  of  the 
gift  show  an  intention  that  the  lease  should  be  renewed. 

Secondly,  the  words  of  the  will  manifest  the  same  intention.  The 
tenant  for  life  is  to  hold  the  premises,  subject  to  the  payment  of  all  fines 
and  rents.  The  only  payment,  to  which  the  lease  was  subject,  was  the 
yearly  sum  of  I2s.;  and  there  is  nothing  to  answer  to  the  word  "fines/' 
except  the  fines  payable  upon  renewal.  The  word  does  not  occur  in  the 
clause  which  relates  to  the  lease  holden  under  the  Duke  of  Northumber- 
land :  why  should  it  have  been  introduced  in  reference  to  this 
1^504}  lease  1  The  testator  expressly  directs,  that,  after  the  *death  of 
the  tenant  for  life  all  his  leaseholds  shall  vest  in  his  trosteee, 
and  shall  be  assigned  to  the  plaintiff  when  be  attains  twenty-one.  This 
implies  that,  so  far  as  the  acts  of  persons  taking  benefits  under,  or  acting 

(a)  6  Vet.  561.  (6)  19  Vet.  63S. 
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in,  the  trasts  of  his  will  can  presenre  thenOf  the  leases  shall  not  be  permitted 
to  expire  :  and  they  can  be  prevented  from  expiring,  only  by  being  renewed 
in  the  usual  manner.  As  the  tro8;ees  were  to  execute  these  trusts  during  the 
infancy  of  the  plaintiff,  the  obligation  on  tbem  to  renew  is  expressed  in 
more  precise  terms  than  that  which  attaches  upon  the  tenant  for  life ;  but 
there  would  be  little  eonaistency  in  supposing  that  the  testator  meant  that  the 
trustees  for  the  remainder*man  should,  but  that  the  preceding  taker  should  not, 
be  bound  to  renew  the  lease. 

Mr.  Shadwell  and  Mr.  Merivahy  for  one  defendant. 

Mr.  Sudgen  and  Mr.  Bethell,  for  another  defendant : — ^The  cases  cited 
have  no  application ;  for  in  them  a  clear  trust  for  renewal  was  raised,  and 
the  question  was  merely  as  to  the  mode  in  which  the  trust  ought  to  be 
executed.  Here  it  is  denied,  that  there  are  any  words  in  the  will,  which  can 
raise  a  trust  for  renewal.  It  would  be  a  violent  straining  of  language  to  found 
such  a  construction  upon  the  occurrence  of  the  word  '*  fines,"  which  was  pro- 
bably inserted  to  include  any  money  payments,  other  than  the  yearly  rent,  which 
might. become  due — the  fees,  for  instance,  which  were  to  be  paid  upon  the 
transmission  of  the  term,  by  the  death  or  assignment  of  the  lessee,  to  those 
who  derived  an  interest  from  him.  In  no  sense  could  the  tenant  for  life  be 
said  to  hold  the  lease  subject  to  fines  for  renewal ;  for  there  was  no  obli- 
gation on  him  to  renew,  and  he  had  no  right  to  demand  a  renewal.  Any 
renewal  would  have  been  a  purchase,  on  such  terms  as  might  be 
mutually  agreed  *upon,  of  a  farther  interest  from  the  ecclesiastical  ['dOS] 
corporation.  The  custom  of  renewing,  which  is  alleged  in  the  bill, 
is  altogether  different  from  that  which  the  evidence  proves  to  have  existed. 
It  may  be  tnie,  that,  if  the  trust,  during  the  infancy  of  the  plaintiff  had  taken 
effect,  the  trustees  would  have  been  bound  to  renew ;  but  what  inference 
can  be  drawn  from  the  circumstance  of  the  testator's  having  expressed  with 
tolerable  clearness  his  intention  that  certain  persons,  while  their  interest  lasted, 
should  be  bound  to  renew,  except  that,  where  no  such  intention  is  expressed, 
no  such  intention  existed  ? 

LoM  GiPFORO,  Mastbr  op  thb  Rolls  : — ^There  is  nothing  in  this  lease 
which  renders  it  compulsory  either  on  the  lessee  to  take,  or  on  the  lessor  to 
grant,  a  renewed  term.  But  it  is  said  that  there  is  a  habit  of  renewing  on  sucb 
terms  as  the  dean  and  chapter  think  fit  to  impose ;  that  they  are  accustomed 
to  renew  on  the  payment  of  certain  fines ;  and  that  this  lease  is  given  to  the 
tenant  for  life  subject  to  the  payment  of  all  fines  and  rents,  among  which  must 
be  included  the  fines  usually  paid  on  renewals.  Thus,  the  question  in  sub* 
stance  is,  whether,  under  the  word  '*  fines,*'  there  is  to  be  imposed  on  the 
tenant  for  life  a  condition  of  renewing  according  U>  this  habit.  If  she  were 
.bound  so  to  renew,  she  ought  to  have  renewed  within  four  years  after  the  de- 
cease of  the  testator ;  and  she  might  have  been  called  upon  to  pay,  in  the 
•bape  of  fines,  sums  greater  than  tbe  benefit  which  she  derived  from  the  estate. 
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More  than  an  infereoce  should  appear  on  the  face  of  the  will  to  induce  the 
court  to  impose  such  an  obligation  on  the  tenant  for  life. 

In  a  subsequent  part  of  his  will,  the  testator  directs,  ''  that  his  tru&- 
[*506]  tees  manage  and  do  the  best  for  the  interests  *and  improrements  of 
his  leasehold  estates ;  that  they  receive  all  rents  due  or  to  become  due 
thereon,  out  of  which  they  shall,  during  the  time  of  their  trust,  haye  care  to 
^ay  all  fines,  rents,  dues,  and  demands.**  This  trust  is  to  continue,  till  Wil- 
liam Capel  shall  have  attained  twenty-one  ;  at  which  time  the  trustees  are  to 
assign  to  him  all  the  testator's  remaining  term  and  interest  in  the  leaseholds. 
It  may  be,  that,  under  this  clause,  the  trustees  would  be  bound  to  renew, 
though  it  is  not  perfectly  clear  that  they  would  be  under  such  an  obligation. 
But  the  question  is,  does  the  word  ''  fine**  impose  a  condition  on  the  tenjint  for 
life  under  the  alleged  usage  or  custom  ?    My  opinion  is,  that  it  does  not 

The  bill  was  dismissed  with  costs. 


From  this  decree  the  plaintiff  appealed. 

1828 ;  February  25. — The  argument  was  to  the  same  effect  as  at  the  origi- 
nal hearing. 

The  Lord  Chancellor  concurred  in  opinion  with  the  late  Master  of  the 
Rolls,  and  dismissed  the  appeal.[l] 


[♦607]  •Peatt  v.  Baker. 

1838 ;  Febrauy  98 ;  Mareh  1. 

The  court  refuted  to  set  aside  a  yoluDiary  deed  executed  by  an  old  and  infirm  man,  in  faror  of  a" 

person  who  had  attended  him  as  a  surgeon,  and  had  been  occasionally  consulted  by  him  res. 

pecting  the  management  of  his  property,  and  received  the  dividends  of  some  stock  for  him  ;  it 

appearing  that  the  nature  and  effect  of  the  deed  were  fully  explained  to  the  grantor  by  his  solici- 

tor,  before  he  executed  it,  and  that  he  executed  it  of  his  own  free  will. 

The  bill  was  filed  in  May,  1821,  for  the  purpose  of  setting  aside  a  volun- 
tary deed  and  two  powers  of  attorney  which  the  plaintiff  had  executed  in  the 
preceding  December,  and  under  which  a  considerable  sum  of  stock  had  been 
transferred  to  two  of  the  defendants,  upon  trust,  after  his  death,  for  the  benefit 
of  themselves  and  certain  other  persons. 

The  facts  of  the  case  are  stated  in  1  Sim.  1. 

The  Vice-Chancellor  having  dismissed  the  bill  with'  costs,  the  plaintifi*  ap- 
pealed. 

Mr.  Home  and  Mr.  Wilbraham^  for  the  appeal. 

Mr.  Sugden,  and  Mr.  Spence^  contra. 

The  Lord  Chancellor,  in  the  course  of  the  argument,  expressed  his  opinion 

[1]  Vide  Mmiey  t.  €Hbb9, 1  Dm.  A  W.  894.  French  r.  BU  Gemrg^^  id.  417.  FUMroy  ?.  HwatLtd, 
3  Russ.  9S5.    Cobm«»  v.  J<mM,  id.  3111. 
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that  it  was  made  oat  in  eyideaca,  that  the  execution  of  the  deed  and  the  trans- 
fer of  the  stock  were  the  free  and  voluntary  acts  of  Pratt ;  that  he  not  only 
meant  to  do  what  he  had  done,*but  was  acquainted  with  the  nature  and  effect 
of  what  he  did ;  and  that  there  had  been,  in  the  afiair,  the  intervention  of  a  dis- 
interested third  person. 

Finally,  his  Lordship  affirmed  the   decree  for  the  reasons  stated  in  the 
judgment  of  the  Vice-Chancellor.[]] 

fl]  Cam  like  the  abore,  mtnt,  for  tlie  ^ater  part,  like  caees  arising  upon  the  ooostractioB  of 
wiUe,  be  decided  aeeording  to  their  own  peouliar  eireamatancee.  The  rulee  of  law  applicable  to 
them  may  he  rednoed  hito  a  Tory  narrow  oonpaae :  aod  yel  it  io  the  application  of  them  which 
embarraeees  the  judgCv  ^^n^  affords  him  scope  for  the  hif  best  exercise  of  bis  powen.  The  jodgmenl 
of  Losd  Cottenham  in  Dent  t.  Benfutt,  4  Myl.  &  Cr.  269.  ^S.  G.  7  Sim.  539.)  iliDstratcs  the  above 
assertion,  and  aflbrds  a  fine  specimen  of  judicial  eloquence,  and  of  the  high  moral  tone  which  oaght 
to  goTcm  the  decision  of  such  caeee.  In  that  cane,  the  defendant,  who  was  a  surgeon  and  apothe- 
cary ,  procoied  an  agreement  from  a  patient  of  86  yean  of  age,  by  which  the  fonner,  m  consideration 
of  hie  past  and  future  services  was  to  be  paid  26,0002^  six  months  next  after  the  deoeaae  of  the  latter. 
It  would  be  tedious,  and  can  hardly  be  necessary  to  state  the  &cts  of  the  case.  An  action  at  law 
was  brought  by  the  defendant  against  the  execntor  of  the  deceased  contracting  party ;  and  the 
execntor,  (the  defendant  at  law)  having  obtained  the  common  injunction,  Bhadwell,  V.  C.  held  that 
it  -ought  to  be  eontinned,  and,  after  stating  that  it  appeared  to  him  to  be  a  case  of  very  gnat  impor- 
tance, uses  the  following  emphatic  language ;  "  fiat  I  must  say  that  (mm  the  beginning,  it  has 
struck  me  with  very  great  surprise  that  any  one  who  had  the  power  of  withdrawing  such  a  case  as 
this  from  the  attention  of  the  public,  should  allow  it  to  be  discussed  in  public."  On  the  final  hear. 
Ing,  the  Lord  ChanecHor  made  the  decree  prayed  for  ;  to  wit,  to  leetmin  Uie  action  at  law  and 
hmw  the  alleged  agwement  delivend i^  to  be  cancelled.  "It  was  argued,"  he  saya,  ••  upon  the 
authority  of  the  civil  Uw  and  of  some  raported  cases,  that  medical  attendants  wen,  upon  queo. 
tions  of  this  kind,  within  that  class  of  persons  whose  acts  when  dealing  with  their  patients,  ought 
to  be  watched  with  great  jealousy.  Undoubtedly  they  an ;  but  I  will  not  narrow  the  rule,  or  run 
Hie  risk  of  in  any  degree  fettering  the  exenise  of  tbe  beneficial  jurisdietion  of  this  court  by  any 
•mmiemtion  of  the  deecription  of  penono  against  whom  it  ought  to  be  moot  fmely  excvoised.  •  Tho 
nliei,'— as  Sir  S.  Romilly  saya  in  his  celebrated  nply  in  Huguemim  v.  Jlan^ey,  (14  Ves.  375,)— 
(from  hearing  which  I  received  so  much  pleasun  that  the  ncollection  of  it  has  not  been  dimin. 
iahed  by  the  lapse  of  men  than  Uiirty  yean,) — *  the  nlief  sUnds  upon  a  general  principle,  »pply. 
mg  to  all  the  variety  of  relations  in  which  dominion  may  bo  exenised  by  one  person  over  another ;« 
and  when  I  find  an  agreement,  so  extmvagant  in  its  provisions,  secretly  obuined  by  a  medioal 
attendant  from  bis  patient  of  a  very  advanced  age,  and  canfuUy  concealed  from  his  professional 
advisera  and  all  other  persons,  and  have  it  proved  that  thehabits,  vi  ewa  and  intentions  of  the  tes. 
tator  wen  wholly  inconsistent  with  thuse  provisions,  I  cannot  but  come  to  tbe  cundusion  that  the 
medical  attendant  did  obtain  it  by  some  dominion  exenised  over  his  patient  Uow  it  was  effected, 
whether  by  direct  fraud,  or  by  what  other  means,  the  defendant  has,  by  the  secrecy  of  the  tnnsac 
iion,  prevented  my  having  any  direct  testimony.  By  that  he  cannot  profit,  the  conclusion  t>eing  I 
think,  satisfactorily  established.— It  was,  indeed,  argued  that  the  nbtlion  of  medical  attendants 
and  patient  had  ceased  befon  tbe  date  of  the  agreement,  by  that  very  notice  to  discontinue  hie 
visits  to  which  I  have  befon  adverted.  The  nlation  does  not  cease  because  the  patient  has  not 
medicine  actually  administend  to  him  at  the  time,  any  mon  than  the  nlation  of  attorney  and 
•client  ceases  because  no  suit  may  be  actually  in  progress.  If  it  wen  otherwise,  I  do  not  know 
that  it  would  have  made  any  diffisnnoe;  but  I  think  that  the  existence  of  the  nlation  of  medioal 
attendant  and  patient  is  not  only  proved  by  the  evidence,  but  by  the  agreement  itself."  DeMomL. 
monney  v.  Devtrevx,  1  Dru.  dt  W.  119,  is  a  stvong  case,  in  which  the  court  nfused  to  set  aside 
the  agreement ;  but  although  the  bill  waa  diamiosed,  it  was  without  costs ;  see  further,  Lard  S^lmy 
IT.  Rkomde9t  9  Sim.  dL  Stu.  41,  55.  n.  L 
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[•508]  •Hbwbs  v.  Hbwbs. 

1828;  March  8. 

An  atUchment,  lealed  after  an  order  for  time  hat  been  obtained,  bot  before  it  baa  been  aerred  on, 
or  notified  to  the  plaintiff^  ia  regular. 

The  defendaDta  entered  their  appearance  on  the  19th  of  October.  On  the 
29th,  the  plaintiff  called  on  thenn  to  obtain  the  usual  order  for  time  ;  and,  on 
the  5th  of  November,  be  repeated  hia  application.  On  the  13th  of  November, 
be  caused  attachments  to  be  sealed  against  them. 

On  the  8th  of  November,  a  petitioo  for  time  to  answer  had  been  lodged  at 
ihe  rolls  and  answered ;  and  the  order  was  obtained  immediately  afterwards ; 
but  it  was  not  served,  nor  was  any  notice  of  it  given  to  the  plaintiff,  tilt  the 
13th,  after  the  attachcneots  bad  been  sealed. 
.    The  ))laintiff  now  oioTad  thai  the  ovdar  for  time  ougkt  be  diackarg ed. 

Mr.  Wittrakamf  tor  the  motion : — An  order  of  coarse  is  a  nullity,  until  it  is 
served, (a)  Young  v.  Smithy{b)  Tanner  v.  Dean  ;(c)  and  the  attachment  must 
be  considered  as  sealed  from  the  first  moment  of  the  13tb«  Stephens  y* 
Neal6.(di  The  deCeiidants«  therefore,  were  ia  eoniempt,  before  any  order  for 
lime  had  a  legal  eustence.  Newcombe  v.  Rawlings^{e)  and  Wallis  ▼.  Glynn,{g) 

are  authorities  in  point. 
(*509]  *Mr.  Treslovet  contra : — The  order  was  regular,  whea  it  was  ob« 
tained  ;  and  it  cannot  be  rendered  irregular  by  sttbae^^oent  aets  of  tbe 
plaintiff.  If  there  is  irregularity  any  where,  it  is  in  the  conduct  of  the  plain- 
tiff, who  has  caused  attachments  to  be  sealed  against  defendants,  who  had  pre- 
viously obtained  an  order  for  time  to  answer.  His  ignorance  of  that  fact  may 
be  a  reason  for  not  making  him  pay  costs,  provided  he  dots  not  seek  to  en* 
force  the  attachments ;  bat  it  cannot  deprive  the  defendants  of  the  benefit  of 
their  order. 

The  Lord  Chancellor  was  of  opinion  that  the  attachments,  being  sealed 
before  the  order  for  time  was  served,  were  regular ;  but,  instead  of  discharging 
the  order  for  time,  he  allowed  it  to  stand,  and  directed  that  the  defendants 
should  pay  the  cost  of  the  attachments  and  of  the  present  motion. 

(a)  See  Limmer  ?.  Lmmtr,  1  Jao.  «t  Walk.  284  [1  HoC  Pcaot.  433, 4.] 

(6)  3  Mad.  196.  (e)  4  Mad.  166.  (4)  1  Mad.  550. 

(e)  3  Mad.  946.  (g)  19  Vea.  380.  and  Coofwr,  389. 
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♦FaRQTTH ARSON  V.  PlTCHBR.  [*510] 

1838;  March  8. 
Whore  a  defendant  dlnniieee  a  bill  for  want  of  proieontion,  witboot  hairing  made  a  mutlon  of  which 

ho  had  given  netlce,  the  plaintiff  eannot  afterwarda  obtaUi  an  order  for  the  payment  of  the  eoiu 

of  that  motion,  aa  being  a  motion  abandoned. 

In  this  case,  the  defeadant,  having  put  io  his  answef,  gave  notice  of  a  mo- 
tion to  dissolve  an  injunction  which  had  been  obtained  :  but»  in  consequence  of 
the  state  of  business  in  the  court,  it  stood  over  from  time  to  time,  so  that,  be* 
fore  it  had  been  made,  he  was  in  a  condition  to  dismiss  the  bill  for  want  of 
prosecution.  Accordingly,  an  order  of  dismissal  was  obtained,  as  of  course. 
On  the  5th  of  June,  1827,  the  plaintiff  moved  to  discharge  the  order  of  dis- 
missal as  irregular ;  and  on  the  27th  of  the  same  month,  the  Lord  Chancellor 
refused  the  motion  with  costSi(<i)  On  the  same  day,  the  plaintiff  obtained  an 
order  of  couAe  that  the  defendant  should  pay  the  costs  of  the  motion  to  dis-> 
solve  the  injunction,  as  being  a  motion  which  he  had  abandoned. 

The  defendant  now  moved  to  discharge  that  order  with  costs,  for  irregu* 
larity. 

Mr.  Home  and  Mr.  Smanston^  in  support  of  the  application,  argued,  that 
the  order  of  dismissal  put  an  end  to  every  proceeding  in  the  suit ;  that  no  sub- 
sequent step  could  be  taken,  except  for  the  purpose  of  carrying  into  execution 
the  order  of  dismissal ;  and  that,  after  that  order,  it  was  not  competent  to 
the  plaintiff  to  obtain  an  order  for  the  payment  and  taxation  of  the  costs  of  a 
motion  alleged  to  have  been  abandoned.  They  further  argued  that  the  motioa 
could  not  be  considered  as  having  been  abandoned.  It  was  a  pending 
motion  up  to  the  time  of  dismissal ;  and  as  the  order  of  dismissal  *put  [*'511] 
an  end  to  the  injunction,  the  motion  then  became  useless,  and  to  have 
made  it  would  have  been  equally  futile  and  irregular.  In  fact,  the  dissolutioQ 
of  the  injunction  was  included  in  the  order  to  dismiss. 

Mr.  Agar^  contra. 

Thc  Load  Chancellor  discharged  the  order  obtained  by  the  plaintiff,  but 
without  costs. 


Dew  v.  Clarke*    . 

1828;  March  SI,  94. 

A.,  as  administrator  of  a  pereon  deceased,  has  stocks,  part  of  the  assets,  standing  in  his  name ;  the 
letters  of  administration  granted  to  A.  are  recalled,  and  administration  is  granted  to  B.,  the  sole 
next  of  kin  of  the  deoeased ;  Held,  that  A.  is  not,  within  the  meaning  of  the  6  G.  4,  c  74»  a 
tmstee  of  the  stocks,  which,  as  administrator,  had  been  transferred  into  his  name. 

Thomas  Clarke  and  Valentine  Clarke  were  residuary  legatees  under  an 
alleged  will  of  Ely  Stott ;  and,  the  executors  named  in  it  having  renounced 

(a)  SeeSRnsaen,38S. 
Vol.   IV.  39 
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probale,  they,  as  such  residuary  legatees,  obtained  letters  of  administration  to 
to  him  with  his  will  annexed,  and,  as  his  personal  representatives,  procured 
large  sums  of  stock,  part  of  his  assets,  to  be  transferred  into  their  names. 
Mrs.  Dew,  the  only  child  and  sole  next  of  kin  of  Ely  Stott,  ioalituted  pro* 
ceedings  in  the  prerogative  court,  impeaching  his  sanity  :  and  on  the  13th  of 
April,  1826,  the  judge  of  that  court  pronounced  against  the  validity  of  the  pre- 
tended will,  recalled  the  letters  of  administration  which  had  been  granted  to 
the  Clarkes,  declared  Ely  Stott  to  have  died  intestate,  and  decreed  letters  of 
administration  to  be  granted  to  Mrs«  Dew.  This  judgment  was  affirmed  by 
the  court  of  delegates  in  February,  18S8. 

Mrs.  Dew  and  her  husband  had  aho  instituted  a  suit  for  the  pro^ 
[*512]  tection  of  the  assets  pendkig  the  litigation  in  *the  ecclesiastical  court ; 
and,  on  the  17th  of  July,  1836,  an  order  had  been  made,  that  Thomas 
Clarke  and  Valentine  Clarke  should  transfer  into  the  name  of  the  accountant 
general  to  the  credit  of  the  cause  oertaio  sums  of  stock,  which  ifiey,  by  tbeir 
answer,  admitted  to  be  part  of  the  assets  of  Ely  Stott.  That  order  they  did 
not  obey :  Valentine  Clarke  went  abroad,  where  be  still  remained ;  and 
Thomas  Clarke  was  a  prisoner  in  the  Fleet,  for  the  contempt. 

A  petition  was  now  presented  by  Mr.  and  Mrs.  Dew,  under  the  6  Oea  IV. 
c.  74,  praying  that  an  officer  of  the  bank  of  England,  or  some  other  fit  person, 
might  be  appointed  to  transfer  to  Mrs.  Dew  the  sums  of  stock  mentioned  in 
the  order  of  the  17th  of  July,  lb26. 

The  only  question  was,  wljether  Thomas  Clarke  and  Valentine  Clarke  were 
truateee  within  the  meaning  of  the  act. 

Mr.  Sugden^  Mr.  Knight  and  Mr.  Garratt^  for  the  petition : — ^These  stocks 
are  standing  in  the  names  of  Thomas  and  Valentine  Clarke  :  they  have  refused 
to  transfer  them  ;  and  Valentine  Clarke  is  out  of  the  jurisdiction.  The  only 
question  then  is,  are  they  trustees  ?  They  admit  that  the  stocks  are  part  of 
the  assets  of  Ely  Stott ;  they  held  them  originally  as  his  administrators ;  that 
title  is  now  destroyed  :  and  the  proceedings  in  the  ecclesiastical  courts  have 
ascertained,  that  the  only  valid  title  is  in  Mrs.  Dew.  These  defendants  are, 
therefore,  bare  trustees,  and  come  within  the  operation  of  the  seventh  section 
of  the  6  Geo.  IV.,  c.  74.  The  words  of  that  section  are  general ;  and  there  is 
no  reason  why  they  should  be  restricted  to  trustees  created  in  a  par- 
[*513]  ticular  manner  :  it  is  ^enough,  if  the  trust  be  so  clearly  established, 
that  no  reasonable  doubt  can  be  entertained  with  respect  to  it.  This 
trust  cannot,  with  any  propriety  of  speech,  be  called  a  constructive  trust.  It 
does  not  arise  by  any  implication  of  law,  but  is  the  necessary  result  of  the  in- 
struments, under  which  these  stocks  are  held  by  one  party  and  claimed  by  the 
other.  The  Clarkes  hold  these  funds  meiely  as  administrators  of  Ety  Stott ; 
they,  therefore,  hold  them  expressly  in  trust  for  the  persons  who  may  be 
entitled  to  the  possession  of  Ely  Stott's  assets ;  by  the  recall  of  their  letters  of 
administration,  they  necessarily  become  mere  trustees  for  Mrs.  Dew,  who  is 
now  the  sole  personal  representative  of  Ely  Stott.    It  is  true  that  by  their 
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answer  they  daim  to  retain  the  fonds  as  their  own  ;  bat  their  elaim  rests  on  a 
will  which  the  competent  tribunal  has  declared  to  be  a  nnllity. 

The  Attorney  General  (Sir  Charlee  Wetherelt)  and  Mr.  Roupell,  contra  : 
-*->The  act  has  always  been  considered  to  extend  only  to  trustees  holding  upon 
trusts  created  by  express  deckralion.  In  the  present  case,  the  alleged  trust 
does  not  arise  from  any  express  declaration.  In  fact,  the  allegation  of  the 
plaintiffs  is,  not  that  the  Ciarkes  hold  by  a  legal  title,  which  is  clothed  with 
a  trust  for  them,  but  that  they  hold  without  any  legal  title,  the  sole  legid  title 
being  in  Mrs.  Dew.  The  parties,  therefore,  do  not  stand  in  the  relation  of 
trustee  and  cestuis  que  tfusU  The  case  stated  i«,  that,  on  the  one  side,  there 
is  possession  without  legal  title,  while^  on  the  other,  there  is  a  title  both  legal 
and  equitable,  without  possession  ;  and  the  object  ef  the  application  is — not  to 
unite  the  legal  and  equitable  interests — but  to  annex  the  possession  to  the  legal 
title. 


•The  Lord  CnANcaLLoa  : — Though  there  can  be  no  doubt  as  to  [*5I4] 
the  right  of  the  petitioner  to  the  fund,  I  cannot  make  any  order  upon 
this  petition.  Upon  consideration,  I  am  of  opinion  that  the  act  must  be  con- 
fined to  trusts  created  by  express  declaration.  I  am  inforitied,  that,  in  the  bill, 
as  it  originally  stood,  there  was  a  clause;  which  would  have  ineluded  construe* 
ti?e  tfusts,  but  Lord  R^esdale  objected  to  it  strongly,  and  it  was  struck  out.(a) 


Jackson  v.  Kowb. 


ia»;  April  39,94. 

To  a  biUt  stating  a  MtUaneat,  under  whioh,  altAr  a  life  eetato  limited  to  A.,  the  plaintifi  was  enti. 
tied  to  certain  hereditaments,  and  praying  the  delivery  of  the  title  deeds,  the  defendant  put  in 
a  plea  of  purchase  from  A.,  for  valuable  consideration,  without  notice,  averring  that  A.  pretend- 
ed  to  Im  seised  in  fbe,  and  was  in  possession,  but  not  averring  that  he  had  any  title  prior  to  and 
independent  of  the  setttement :     Qiisrs,  Whether  siieh  a  plea  is  a  good  defenoe  to  the  bill. 

A  plea  of  porehase  for  valuable  consideration  without  notice,  must  aver,  that  the  vendor  pretend, 
ed  to  be  seised,  not  merely  before,  but  at  the  respective  times  of  the  execution  of  the  convey, 
ance,  and  of  the  payment  of  the  consideration. 

AsmMs.  Leave  will  not  be  given  to  amend  a  plea,  unless  the  eourt  is  eatfofied  that  the  defect, 
which  the  aaiendaient  ie  intended  to  remedy,  afosa  from  as  aoeidenul  sli]K 

This  was  an  amended  bill,  filed  by  Mr.  and  Mrs.  Jackson  against  John  Paul 
Rowe.  It  stated,  that,  by  indentures  of  lease  and  release,  dated  the  Slst  and 
22d  of  September,  1789,  made  and  executed  between  and  by  Richard  Pope 
and  Deborah  his  wife  of  the  one  part,  and  Treacher  and  Taylor  of  the  other 
part,  and  by  virtue  of  a  fine  duly  levied,  certain  hereditaments  in  Middlesex 
were  limited  to  Richard  Pope  for  life :  remainder  to  his  wife  Deborah  for  life  ; 
remainder  to  the  use  of  such  one  or  more  of  the  children  of  the  marriage  as 

(<0  See  1  Wm.  4,0.  GO.    [JTtngT.  rumsr, 9  Sim.  545.] 
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Richard  and  Debooth,  or  the  sunrivor^  should  appoint ;  that,  by  an 
[*515]    indenture^  dated  in  July,  1799,  made  and  executed  by  *and  between 

Mrs.  Pope,  described  as  the  widow  of  Richard  Pope,  of  the  one  part, 
and  her  daughter  the  plaintiff,  Mrs.  Jackson,  by  her  then  name  of  Deborah 
Pope,  of  the  other  part,  reciting  that  Richard  Pope  was  dead  without  having 
exercised  the  power  of  appointment  jointly  vested  in  him  and  his  wife,  Mrs. 
Pope,  in  pursuance  of  her  power,  appointed  the  premises  to  her  daughter  De<- 
borah ;  that  this  deed  was  duly  registered ;  that  Mrs.  Pope  intermarried  with 
John  Rowe  in  November,  1801 ;  that  Rowe  died  in  October,  1816,  having  ap** 
pointed  John  Paul  Rowe,  who  was  liis  heir  at  law,  his  executor;  that  the  title 
deeds  of  the  premises  were  in  Rowe's  possession  at  the  time  of  his  decease, 
and  that  John  Paul  Rowe,  as  heir  at  law  and  devisee  of  his  father,  had  obtained 
possession  of  these  deeds,  and,  ever  since  his  father's  decease^  had  received 
the  rents  of  the  property ;  and  that  the  plaintiff's  mother  died  in  1824,  having 
appointed  the  plaintiff  Deborah  her  sole  executrix.  The  bill  further  stated, 
that  the  defendant  pretended,  that  the  plaintiff's  mother,  at  and  before  the  time 
of  her  marriage  with  John  Rowe,  alleged,  that  she  was  seised  in  fee  in  pos* 
session  of  the  tenements  in  question-^that,  in  consideration  of  the  maniage,  it 
was  agreed  between  her  and  him,  that  she  should  convey  the  fee  simple  in 
possession  of  those  tenements  to  him  Rowe,  his  heirs  and  assigns-^that  this 
agreement  was  carried  into  effect,  by  indentures  of  lease  and  release,  dated  the 
18th  and  19th  of  November,  1801,  being  the  settlement  made  upon  the  mar- 
riage of  the  parties  ;  and  that  the  defendant  insisted  that  his  said  father  was  a 
bona  fide  purchaser  of  the  premises  for  a  good  and  valuable  consideration,  and 
had  no  notice  of  the  indenture  of  the  22d  of  September,  1789,  or  of  the  deed 
of  appointment  of  the  11th  of  July,  1799.    The  bill  then  denied  the  truth  of 

these  pretences  ;  charging,  that,  before  and  at  the  time  of  the  mar* 
[*516]  riage,  John  Rowe  *had  due  notice,  or  knew,  or  believed,  or  suspected, 

or  had  reason  to  know,  believe,  or  suspect,  that  the  plaintiff's  mother 
had  executed  the  indenture  of  the  8i2d  of  September,  1789,  and  the  deed  of 
appointment  of  the  11th  of  July,  1799,  "and,  therefore,  that  she  had  ceased 
to  have  any  interest  whatever  in  the  said  estate  and  premises ;"  and  some  cir* 
cumstances  were  stated  as  evidence  of  such  notice,  The  prayer  was,  that  the 
defendant  might  account  for  the  rents  which  had  been  received  by  his  father 
or  himself ;  jBind  that  he  might  be  decreed  to  deliver  up  the  title  deeds  to  the 
plaintiff. 

The  defendant  demurred  to  so  much  of  the  bill  as  prayed  relief  or  discove-* 
ry  with  respect  to  the  rents  received  in  the  lifetime  of  the  mother:  to  the 
residue  of  the  bill  he  put  in  a  plea  and  an  answer. 

The  plea  was  in  the  following  form  :•«— "  And  as  to  so  much  of  the  prayer 
of  the  said  bill  as  extends  to  an  account  and  payment  of  the  rents,  issues, 
and  profits  of  the  messuages,  tenements,  and  premises  in  the  bill  mentioned, 
which  have  been  received  by  or  on  behalf  of  the  defendant  since  the  decease 
of  Deborah  Rowe,  in  the  bill  named,  and  as  prays  that  the  defendant  may 
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be  ordered  lo  deliver  over  to  the  plcdntiflb,  or  as  they  ebell  direct  or  appoint, 
all  deedt,  papers,  and  writings  in  his  possession^  custody,  or  power,  belong* 
ing,  or  in  any  manner  relating  to  the  said  messuages  or  tenements  and  prefoi- 
aeMf  and  that  he  may  be  restrained,  by  the  order  and  injunction  of  this  honor- 
able court,  from  further  receiving  any  of  the  rents,  issues,  and  profits  of  the 
said  messuages,  tenements,  and  premises ;  and  that,  if  necessary,  some  pro- 
per person  maybe  appointed  to  receive  the  same;  and  for  general  relief; 
and  as  to  all  the  discovery  sought  by  the  said  bill,  except  such  parts 
thereof  as  *are  before  demurred  to*  and  except  as  to  so  much  of  the    [*517] 
said  bill  as  seeks  that  the  defendant  may  discover  and  set  forth, 
whether  at  some,  and  what  time .  before  the  marriage  of  John  Kowe  with 
the  plainliff  Deborah's  late  mother,  he,  the  said  John  Rowe,  had  not  some 
and  what  notice,  and  whether  he  did  not  know,  believe,  or  suspect,  or  had 
Bot  sotce  and  what  reason  to  know,  believe,  or  suspect  that  the  plaintiff's 
late  mother  had  eseculed  the  indenture  of  the  22d  of  September,  1789,  and 
the  deed  of  appointment  of  the  1 1th  of  July,  1799,  or  some,  and  which  of 
such  deeds,  or  some  other,,  and  what  deed  or  instrument  in  writing,  in  some 
and  what  manner  affecting,  or  intending  or  intended  to  affect  or  relate  to  the 
estate  and  premises  in  the  bill  mentioned,  or  some  and  what  part  thereof ; 
and  whether  the  said  John  Rowe  had  not,%t  some  and  what  time  in  his  pos- 
session, custody,  or  power  the  said  indenture  of  the  98d  of  September,  1769, 
and  deed  of  appointment  of  the  11th  of  July,  1799,  or  one  and  which  of 
them,  so  far  as  such  last  mentioned  interrogatory  extends  to  the  time  antece* 
dent  to  the  marriage  of  the  said  John  Rowe  and  Deborah  his  late  wife — 
this  defendant  doth  plead  thereunto,  and  for  plea  saitb,  that  he  hath  been  in- 
formed and  believes,  that  Deborah  Rowe  deceased,  formerly  Deborah  Pope, 
widow,  before  the  respective  times  of  the  execution  of  the  indentures  of 
lease  and  release,  and  the  marriage  with  John  Rowe  hereinafter  mentioned, 
alleged  and  pretended,  that  she  was  seised,  in  fee  simple  in  possession,  of 
the  messuages  and  tenements  hereinafter  mentioned,  and  that  she  was,  at 
the  respective  times  aforesaid,  in  the  quiet  possession  or  the  receipt  of  the 
rents  and  profits  of  the  same  messuages  and  hereditaments :  that,  in  the 
month  of  November,  1801,  a  marriage  was  agreed  upon  between  the  said 
Deborah  Rowe,  then  Deborah  Pope,  and  the  defendant's  late  father,  John 
Rowe,  and  that,   in  consideration   thereof,    Deborah   Rowe^   then 
Deborah  Pope,  *agreed  to  convey  the  fee  simple  in  possession  of   [*518] 
the  said  messuages  and  hereditaments  to  John  Rowe,  his  heirs  and 
assigns,  in  manner  hereinafter  mentioned  ;  and  that  thereupon  certain  inden- 
tures of  lease  and  release,  dated  the   18th  and   19th  of  November,  1801, 
were  duly  executed  by  the  said  Deborah  Rowe,  then  Deborah  Pope,  and 
John  Rowe."    The  plea  next  set  forth  the  purport  of  the  release,  by  which, 
after  reciting  that  Deborah  Pope  was,  by  virtue  of  the  last  will  of  Mary 
Franklin,  dated  the  19th  of  September,   1785,  seised  of  or  entitled  to  the 
messuages  in  question  in  fee  simple,  they  were  conveyed  to  John  Rowe  in 
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fee.  The  |dea  then  avened,  that  the  laarriage  wae  duly  solemiiized ;  that, 
at  or  before  the  retpecti^e  limea  of  the  execution  of  the  iedentorei  of  leaee 
and  release  of  the  I§th  and  19th  days  of  Norember,  1801,  and  of  the  eel* 
emnization  of  the  marriage,  John  Rowe  had  no  notice  whatever  of  any  estate, 
right,  or  title  in  the  plaintiff  Deborah  Jackeon,  which  in  anywise  ajBfecied  the 
said  messuages  and  hereditaments,  or  any  part  thereof;  and  that  before  the  roar- 
riage  be  had  not  any  notice  wbatsoerer,  and  that  he  did  not  know,  believe, 
or  suspect,  and  bad  not  any  reason,  to  know,  believe,  or  suspect,  that  the 
plaintiff's  late  mother  bad  executed  the  indenture  of  the  82d  of  September, 
1789,  and  the  deed  of  appointment  of  the  11th  of  July,  1799,  or  either  of 
such  deeds,  or  any  other  deed  or  instrument  in  any  manner  affecting  the  pre- 
mises in  question,  or  any  part  thereof  except  the  deeds  of  the  16th  and  1 9th 
of  November,  1801.  The  defendant's  tide,  as  devisee  under  his  father's  wiH, 
was  next  shown ;  and  the  plea  concluded  by  insisting,  that,  John  Rowe  was 
a  bona  fide  purchaser  of  the  hereditaments  for  a  good  and  valuable  consider- 
atioo,  and  without  notice. 

The  plea  was  supported  by  an  anewer. 
[*619]       ^On  the  1st  of  Februwy,  1»^,  the  Vice-Chancellor  overruled  the 
plea. 

The  defendant  appealed.  * 

March  28. — Mr.  Sugden  and  Mr.  Walker^  in  support  of  the  plea : — In 
Walwyn  v.  Leey(a)  the  averment*  of  the  plea  were  merely  that  the  plaintiff's 
father,  alleging  himself  to  be  seised  in  fee,  and  being  in  actual  possession  of 
the  premises,  conveyed  them  to  the  defendant,  who  had  no  notice  of  the  act  of 
parliament  under  wbidL  the  plaintiff  claimed  ;  and  that  plea  was  sustained  .(6) 
Lord  £Idon  in  his  judgment  mentions  only  two  propositions  as  necessary  to  a; 
plea  of  purchase  for  valuable  consideratiott  wiihout  notice, (c)  viz.  that  the  ven- 
dor was  the  owner,  or  the  pretended  owner,  and  that  he  was  in  possession.  In 
Siory  v.  Wind9or^{d)  Lord  Hardwicke  said,  *^  Where  you  plead  a  purchase 
for  a  valuable  consideration  without  notice  of  the  plaintiff's  title,  it  i» 
[*&80]  sufficient  to  aver,  that  the  ^person,  who  conveyed,  was  seized,  or  pre- 
tended to  be  seised,  at  the  time  that  be  executed  the  purchase  deeds.'* 

(a)  9  Yes.  04. 

(6)  In  the  course  of  the  argument  before  the  Vice-chancellor,  his  Honor  diatingruished  the  pre* 
■ent  oaae  from  Waiwyn  w,  Lee,  *•  Iir  Wahtyn  ▼.  Lee,*  obferyed  fata  honor,  •*  it  waa  apparent,  on 
tbs  Hee  of  Uie  bill,  that  the  father  waa  tanant  in  fee  beibva  tiie  enecntioo  of  die  aettlement  under 
which  the  plaintiiOr  beeama  tenant  m  tail :  and,  therefore^  there  was  no  ocoaaion  to  intiodnee  into- 
the  plea  an  arerment  to  that  effect.  Lord  Eldon,  ••  in  hia  judgment,  obflenrea  [9  Vei.  31]  tliat  •*  the 
father  waa  in  poiaeasion  of  documents  which  would  proTC  him  to  be  tenant  in  fee,  if  he  dropped  the 
aettlement,  and  withheld  the  act  of  parliament  f  ao  that  it  ia  clear  that  the  pleadings  in  that  cause 
ahowed  a  title  onginaUy  Ui  the  father,  adretae  to  tJw  aettleoMiit  VMier  whieh  the  plaintiff  daimed. 
But  here  the  bill  does  not  set  forth  any  title,  oiiginallji  in  the  mother,  adverse  to  the  title  created 
by  the  settlement ;  and,  therefore,  if  auch  prior  title  exiated,  it  ought  to  have  been  pleaded." — MS. 
note. 

(e)>Vea.39.  (il)  S  Atk.  6S0. 
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The  raU  is  wpraiBed  by  Lord  RMle8dale(a)  in  these  words :  **  Such  a  plea 
niiisi  aver,  that  the  person*  who  oosfeyed  or  mortgaged  to  the  defendant,  was 
aeiaed  in  fee,  or  pretended  lo  be  seised,  and  was  in  possession,  if  the  con?ey«- 
aooe  purported  an  imaMdiete  tranfer  of  the  possession,  at  the  time  when  he 
VMcuied  the  parehase  or  mortgage  deed."  It  is  true,  that  in  Hughes  v. 
Gartkifii  a  plea  of  purchase  imt  valuable  consideration  was  overruled,  becanse 
it  did  net  atate  how  the  person,  from  whom  the  title  was  deduced,  became  en* 
titled ;  but  that  decision  proceeded  on  the  ground,  that  the  vendor  was  not  in 
possession,  and  that  he  pretended  to  be  seised  of,  and  to  convey,  a  reversion 
only.  The  principle  of  the  decision  of  the  ooort  below  was,  that  a  defendantt 
who  seeks  to  proCeot  himself  on  the  grooad  of  bis  being  a  purchaser  for  valu* 
able  consideration  without  notiee,  OBUst  set  forth  io  his  plea  some  instrument  un* 
der  which  the  fee  simple  was  veslsd  is  the  person  who  sold  :  and  for  such  a  rule 
there  is  ao  authority.  ^*  It  moat  be  intended,'*  said  the  Vice-chancellor,  ^*  upoir 
these  pleadings  thai  the  title  of  the  plaiatiff^e  auither  to  the  estate  in  question  de* 
pended  wholly  oa  this  aettlemem.''  On  the  eontrary,  the  fair  result  to  be  deduced 
firem  the  pleadings  is,  that  the  estate  was  erigioally  the  prop^ty  of  the  mother* 
The  conveyance  of  1801  recites,  that  the  fee  became  vested  in  her  under  the 
will  of  Mary  FranUia  :  and  the  voktatary  settlement,  under  which  the  plain- 
tiff daiaas,  was  cenBrmed  by  a  fine,  which,  coasidering  the  nature  of  the  limi* 
latiens,  would  have  been  unneeessary,  if  the  fee  had  been  in  the  husband. 
Besides,  the  bill  itself  eharges  that  the  nsocher  had  executed  the  set- 
tlcineni  of  *1780  and  the  appoiamient  of  1799,  and,  ikerefm-e^  bad  [*5S1} 
ceased  to  have  wf  interest  in  the  premises ;  the  fair  inference  from 
which  is,  that  the  interest  of  the  malker  was  not  orealed  by  either  of  those 
iastmmeots,  but  was  antetior  to  them  botk  She  was  in  possession  :  Rowe 
was  not  bouadrto  inquire  into  her  title,  for  he  had  no  notice  of  any  circumstance 
to  pujt  him  eo  inquiry ;  and  even  if  he  bad  inquired,  the  fee,  which  she  had 
heMe  the  execution  of  the  deeds  of  1789,  would  have  given  her  an  apparent 
pighl  to  convey. 

Mr.  Reae  and  Mr.  TeiiiMDU,.agatn8t  the  plea:— It  is  impossible  to  find  in 
these  pleadings  any  averaient  that  the  mother  had,  or  pretended  to  have,  the 
be  of  the  property  before  the  exacutioa  of  the  setlement  of  1789 :  and  it  is 
contrary  to  every  rule  of  pleading,  to  substitute  for  distiaet  averments  such 
iitferences  aad  conjectures  as  the  defendant  has  called  in  to  his  aid.  The 
aimple  question,  therefore,  is,  whether  a  purchaser  is  to  be  protected  against 
the  rightful  title,  provided  only  he  can  say,  '*  The  vendor  was  in  possession 
and  pretended  to  be  seised  of  the  fee ;  I  asked  for  no  title  deeds ;  I  made  no 
inquiry  aa  to  title  ;  but  I  paid  my  purchase  money  and  got  the  title  deeds, 
and  entered  into  possession."  If  such  a  doctrine  be  held  to  be  law,  a  person 
i^  wrongful  poaseraion,  without  any  title  or  color  of  title,  hss  only  to  sell  to 

(a)  Lord  lUdeidAle  os  Pleading,  37S.  (6)  9  fidoo,  168.    AmUer,  491. 
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a  Stranger  who  buys  without  inquiry ;  and  the  rights  of  the  true  owner,  so 
far  as  the  interposition  of  a  court  of  equity  is  concerned,  are  destroyed. 
The  plea  of  purchase  for  Taluable  consideration  without  notice  is  applicable 
only  where  the  vendor  was  in  possession  under  an  apparent  title,  and  the 
purchaser  seeks  to  protect  himself  against  a  subsequent  title  which  was 
suppressed  or  overlooked.  It  is  to  that  state  of  circumstances,  that  the 
dicta  on  this  subject,  which  are  to  be  found  in   the  books,  have  refers 

rence* 
[*523]  ^Besides,  the  plea  is^  in  other  respects,  defective  in  its  frame. 
First,  the  allegation  ought  to  have  been,  that  the  mother,  before  and 
at  the  respective  times  of  her  marriage  with  Rowe,  and  the  execution  of 
the  indentures  of  November,  1801,  pretended  to  be  seised  in  fee.  The 
plea  is  only,  that  before  these  times,  she  pretended  to  be  so  seised  :  so  that  if 
she  had,  at  any  one  time  before  1800,  represented  herself  to  be  seised  in  fee, 
and  had  never  made  any  such  representation  at  any  other  time,  the  plea  would 
be  strictly  true.  Secondly,  there  is  no  allegation  that  the  husband,  Rowe, 
believed,  or  that  the  defendant  believes  that  he  believed,  that  she  was  seised 
in  fee.     Carter  v.  Pritchard.{a) 

Mr.  Sugden^  in  reply  i^^Neither  in  any  of  the  treatises  on  pleadings,  nor  in 
those  cases  in  which  the  subject  of  pleas  of  purchase  for  valuable  considera- 
tion has  been  most  elaborately  discussed,  is  it  suggested  that  such  a  plea 
ought  to  contain  an  averment,  that  the  defendant  believed  that  the  vendor  was 
seised  in  fee.  If  such  an  averment  be  necessary  in  any  case,  it  can  only  be 
where  the  purchaser  himself  is  the  defendant.  In  the  mouth  of  a  third  party 
claiming  through  him,  it  would  be  nugatory. 

As  to  the  dher  objections,  the  fair  construction  of  the  plea  is,  that  the 
mother,  before  and  at  the  time  of  her  marriage  with  Rowe,  pietended  to  be 
seised.  The  execution  of  the  deeds  of  November,  1801,  constitutes  of  itself 
a  representation  by  her  that  she  was  then  seised.  The  defendant  and  the 
plaintiff  both  claim  under  her  ;  the  latter  under  a  conveyance  made  for  value* 
ble  consideration,  the  former,  under  a  voluntary  settlement :  her  seisin, 
[*523]  or  claim  of  seisin,  therefore,  is  not  a  point  in  *issue  between  the  par- 
ties :  and  the  averments  with  respect  to  it  might,  in  a  case  like  this, 
be  disregarded  altogether. 

March  24. — ^The  Lord  Chancbllob  : — It  is  stated  in  the  authorities, 
that  the  party  relying  upon  a  plea  of  purchase  for  valuable  consideration 
without  notice  roust  aver  that  the  vendor  was  seised,  or  pretended  to  be 
seised,  and  was  in  possessioh,  at  the  time  when  he  executed  the  convey- 
ance. In  this  plea  I  find  no  such  averments,  nor  any  thing  equivalent 
to  them.  The  averment  is,  '*  that  Deborah  Pope,  before  (not  before  and 
at)  the  respective  times  of  the  execution  of  the  indenture,  and  of  her 
marriage  with  Rowe,  alleged    that  she  was  iseised.**     In  the    case    from 

(a)  Cited  in  Sugden'i  Yen.  sod  Poreb.  787,  sixth  edit; 
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Atkyoa,(a)  it  i«  stated  expressly  that  the  avermeot  must  be,  that  the  per- 
son who  coDveyed  was  seised,  or  pretended  to  be  seised,  at  the  time  when 
•  he  executed  the  deeds. 

It  was  argued,  that  it  was  not  necessary  that  the  usual  form  of  a?er« 
ment  should  be  followed  in  this  case,  because  the  plaintiff  and  defendant 
claimed  under  the  same  person,  the  Tendon  But  no  authority  was  cited 
in  favor  of  such  a  distinction  ;  and  on  principle  it  cannot  be  maintained.  A 
plea  of  this  kind  must  show,  that,  if  the  vendor  had  not  a  good  title,  the 
party  purchasing  was  imposed  on  at  the  time  of  the  purchase. 

On  this  single  ground,  and  without  entering  into  the  consideration  of  the 
question  decided  by  the  Vice-Chancellor,  I  am  of  opinion  that  the  plea  must 
beoverruled.[l] 


*An  application  was  made  for  leave  to  amend  the  plea  and  the  [*524] 
petition  of  appeal,  it  was  stated,  that,  in  the  plea  to  the  original 
bill,  the  averment  was,  that  Deborah  Pope,  before  and  at  the  times  of  the 
execution  of  the  indentures  of  November,  1801,  and  of  her  marriage  with 
Rowe,  pretended  that  she  was  seised :  and  that  the  omission  of  the  words 
*'  and  at'*  was  a  mere  slip. 

June  7. — Thb  Lord  Chancellor  gave  leave  to  amend  the  plea  and  pe- 
tition of  appeal  in  this  respect :  adding,  that,  if  the  plaintiff  required  an 
affidavit  that  the  omission  had  been  merely  accidental,  and  had  not  been  the 
result  of  any  instructions  given  by  the  defendant  or  his  solicitor,  such  an 
affidavit  roust  be  made. 

An  affidavit  to  that  effect  was  accordingly  made  by  the  defendant  and  his 
solicitor ;  and  the  defendant  further  swore,  that  he  believed  that  Deborah 
Pope,  before  and  at  the  time  of  the  conveyance  to  Rowe,  and  of  her  marriage, 
pietended  to  be  seised  in  fee. 

Before  the  order  giving  leave  to  amend  was  drawn  up,  an  application  was 
made  with  a  view  to  enlarge  the  terms  of  the  order,  so  as  to  enable  the  de- 
fendant to  introduce  into  the  plea  an  averment  of  his  belief  conformable 
to  the  statement  contained  in  the  affidavit. 

1829  ;  July  6. — The  Lord  Chancellor  : — The  rule  of  this  court,  with 
respect  to  the  amendment  of  pleas,  is  stated  by  Lord  Eldon  in  Wood  v. 
Str%ckland.{b)  •*  In  Newman  v.  Walker^^  says  he,  "  Lord  Thurlow  thus 
states  fhe  rule;  which  is  also  given  by  Mr.  Wyatt  in  his  edition 
of  the  Practical  Register.  'With  respect  to  any  amendment  of  [*525] 
the  plea,  though  certainly  there  have  been  cases  in  which  the  court 
has  permitted  pleas  to  be  amended,  where  there  has  been  an  evident  slip 

(s)  S  Atk.  690.  (£)  3  Vet.  at  Bea.  157. 

[1]  As  to  the  plea  of  pnroboeer  for  Telvalile  eomiderttion  wHIioat  notioe,  see  AiMfaer  Jewti  v. 
Primer,  7  Johns.  Ch.  Rep.  66,  Story^B  £q.  Flead.  618-693.  High  ▼.  BMiU,  10  Yeigei*!  (Tenn.) 
Rep.  885.  1  Ho£  Rep.  168, 168i    f iif^  v.  JffffH^  2  Simner,  557. 
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or  mistake,  and  the  material  groand  of  defence  aeems  to  be  sufficieiit»  yel 
the  court  always  expects  to  be  told  precisely  what  the  amendmeDt  is  to 
be,  and  how  the  slip  happened,  before  they  allow  the  amendment  to  take 
place.'  Lord  Thurlow  repeats  the  same  opinion  afterwards  in  The  Nabob 
of  Arcot  V.  The  East  India  Company^^{a)  In  the  same  case  of  Wood  v. 
Strickland  Lord  Eldon  said, ''  I  shall  not  preclude  the  defendant  from  making 
a  motion  explaining  how  the  slip  happened,  and  stating  distinctly  the  intended 
amendments."  On  these  grounds,  I  consider  myself  warranted  in  permitting  an 
amendment  of  the  plea,  so  that  the  averment  should  be,  that  the  lady  pre«> 
tended,  at  the  time  of  the  execution  of  the  conveyance  to  Rows,  and  of  her 
marriage  with  him,  that  she  was  seised:  for  the  nature  of  the  amendment 
was  specified,  and  it  was  stated  how  the  slip  arose,  and  that  statement  was 
verified  by  the  affidavit  of  the  defendant  and  his  solicitor.  But  I  do  not 
think  I  should  be  justified  in  permitting  any  further  amendment.[l] 
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1837 ;  Febnmry  9Q.    1838 ;  Ifaroh  94.    1899 ;  July  7. 

An  QDiDftrned  woman,  npwards  of  eighty  yemrs  of  %ge,  devised  lands  to  tnisteea  and  their  heinb 
upon  trnst  for  her  kinsman,  W.  S.,  during  his  life,  and,  after  his  decease,  for  his  children  then 
Ihrini;  in  fee ;  and  in  case  W.  8.  should  die  without  leaTin^  any  soch  child,  then  npon  trnst  to 
convey  the  lands  to  the  next  of  kin  of  her  Ute  lather  and  mother,  J.  H.  and  T.  IL,  both  d«. 
ceased,  his  or  her  heirs  and  aatigns,  and  if  more  than  one,  in  equal  shares,  and  proportions.  J. 
H.  and  T.  H.  were  not  related  to  each  other,  and,  at  the  date  of  the  will,  they  had  no  children, 
or  descendants  of  children,  except  the  testatrix  herself;  so  that,  at  her  death,  there  was  no  per. 
son  who  was  of  kin  both  to  her  father  and  to  her  mother :  held,  that  no  person  eonld  take,  nnder 
the  ultimate  devise  over,  nnlees  be  was  next  of  kin  both  to  the  father  and  to  the  mother,  and, 
there  being  no  such  person,  that  the  property  dcToWed  to  the  testatnz*i  heir. 

Martha  Hardrbss  by  her  will  dated  the  28th  of  July,  1792,  devised 
gavelkind  lands  in  Kent  unto  John  Gregory  and  Richard  Coleman,  their 
heirs  and  assigns,  upon  trust  for  her  kinsman  William  Sammon  during  his 
life  ;  and  from  and  after  his  decease,  upon  trust  to  assure  and  convey  the 
same  to  the  use  of  all  and  every  the  child^and  children  of  William  8ammon, 
who  should  be  then  living,  and  the  issue  of  such  of  them  as  should  be  then 
dead,  and  the  heirs  and  assigns  of  such  children  and  issue  respectively. 
''And  in  case,"  continued  the  testatrix,  ''the  said  William  Sammon  shall 
depart  this  life  without  leavin^^  any  such  child  or  children  as  aforesaid,  then 
upon  trust,  and  it  is  my  will,  that  ihe  said  John  Gregory  and  Richard  Cole- 
man, their  heirs  or  assigns,  shall  and  do,  as  soon  as  may  be  after  the  decease 
of  the  said  William  Sammon  without  leaving  any  such  issue  as  aforesaid, 
convey  and  assure  the  said  messuage  and  tenement,  lands  and  hereditaments 

(a)  3  Bfo.  C.  C.  393,  300-310,    1  Ves.  jnn.  371. 

[1]  As  to  amendmeBt  of  plea,  Ifilir*  v.  JivyAttp,  1  flKm.  Sl  Sia.  990.  Story^  Eq.  Plead.  545. 
lUo£PTMtS96. 
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to  the  next  of  kin  of  my  late  father  and  mother,  John  Hardress,  Esq.,  and 
Tomlinson  Haidresa  bis  wife,  both  deceased,  his  or  her  heirs  or  assigns 
for  ever,  and  if  more  than  one,  in  equal  shares  and  proportions,  and  to  take 
as  tenants  in  common,  and  not  as  joint  tenants,  and  to  their  several  and  re? 
spective  heirs  and  assigns  for  over.'' 

*The  testatrix  was  upwards  of  eighty  years  of  age  at  the  date  of   [*527] 
ber  will,  and  died  on  the  3d  of  August,  1793.     She  had   never  been 
married.    William  Sammbn,  the  tenant  for  life,  was  her  heir  at  law,  and  heir 
by  the  custom  of  gavelkind.    He  died  on  the  3d   of  October,  1813,  without 
ever  having  had  any  child.    He  had  been  declared  bankrupt  in  1803. 

I  The  father  and  mother  of  the  testatrix  were  not  related  to  each  other. 

They  had  had  nine  children,  all  of  whom,  except  the  testatrix,  were  dead  with- 
out issue  at  the  date  of  the  will.  There  was  not,  at  the  date  of  the  will,  or 
subsequently,  any  person,  other  than  the  testatrix,  who  was  next  of  kin  both 
to  John  Hardress  and  to  Ann  his  wife,  (whose  maiden  name  had  been  Ann 
Tomlinson,  and  who  was  called  in  the  will  Tomlinson  Hardress,)  and  conse- 

I  quently,  after  the  testatrix's  death,  there  was  no  person  who  was  of  kin  to 

both. 

I  There  was  not,  at  the  date  of  the  will,  any  next  of  kin  of  John  Hardress 

or  of  his  wife,  other  than  the  testatrix ;  but  if  she  had  been  dead,  William 
Sammon  would  then  have  been,  and  upon  her  death  he  became  the  sole  next 
of  kin  of  John  Hardress  :  and,  on  the  death  of  William  Sammon,  there  was 
DO  person  who  was  of  kin  to  John  Hardress. 

At  the  date  of  the  will,  Charles  Spence,  Mary  Spence  his  wife,  Sarah 
Pycroft,  and  Henrietta  Ford,  would  have  been  the  next  of  kin  of  Ann  Hard* 
ress,  had  the  testatrix  been  dead ;  and,  upon  her  decease,  they  became  the 
next  of  kin  of  Ann  Hardress.  Charles  Spence,  Mary  Spence,  and  Sarah 
Pycroft  died  in  the  lifetime  of  William  Sammon ;  and  thus,  at  William 
Sammon's  death,  Henrietta  Ford  was  the  sole  next  of  kin  of  Ann  Hardress 
then  living. 

*At  the  biiginal  hearing  inquiries  were  directed  ;  and   the  master,    [^588] 
having  prosecuted  these  inquiries,  made  a  report,  by  which  the  facts 
above  mentioned  were  ascertained. 

At  the  hearing  on  further  directions,  the  question  was,  who,  in  the  events 
which  happened,  became  entitled,  on  William  Sammon's  death,  to  the  lands 
which  were  the  subject  of  the  devise  ? 

The  plaintiffs,  as  representing  the  interest  of  Sarah  Pycroft,  one  of  the 
individuals  who,  at  the  testatrix's  death,  were  the  next  of  kin  to  her  mother, 
but  who  died  in  the  lifetime  of  William  Sammon,  insisted,  that,  upon  the  death 
of  the  testatrix,  the  estate,  subject  to  the  life  interest  of  William  Sammcm 
and  the  contingent  limitations  to  his  children  and  their  issue,  vested  in  him, 
as  the  sole  next  of  kin  of  the  father,  and  in  Charles  Spence,  Mary  Spence, 
*  Sarah  Pycroft  and  Henrietta  Ford  as  the  next  of  kin  of  the  mother ;  each  of 
these  persons,  taking  one-fifth  part  of  the  estate. 
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The  defendftDt  Heorietla  Ford,  concurred  with  the  plaintiffs  in  contending 
that  the  devise  was  naeant  to  comprehend  all  persons  who  were  next  of 
kin  either  to  the  father  or  to  the  mother ;  but  she  submitted,  that  only  the 
next  of  kin  living  at  the  death  of  the  tenant  for  life,  and  not  all  who  were 
next  of  kin  at  the  death  of  the  testatrix,  were  to  take,  and  therefore,  that  she 
alone  was  entitled  to  the  lands. 

The  assignee  of  William  Sammon  contended,  that  no  person  could   claim 

under  this  devise,  who  was  not  next  of  kin  both  to  the  father  and  to  the 

mother ;  and,  there  being  no  person  to  answer  that  description,  that 

[*529]    the  fee,  subject  to  the  prior  estates,  vested  in  William  Sammon  *a8 

the  testatrix's  heir  at  law  and  heir  by  the  custom  of  gavelkind. 

The  case  was  argued  at  the  rolls  before  Sir  J.  S.  Copley  ;  but  judgment 
was  not  pronounced  till  after  be  was  appointed  Lord  Chancellor. 


Thb  Lord  Chancellor  : — Martha  Hardress  devised  certain  real  estates  to 
William  Sammon  for  life,  and,  after  his  decease,  to  such  of  his  children  as 
should  be  then  living,  and  the  issue  of  such  of  them  as  should  be  then  dead  ; 
and  the  will  went  on  to  direct,  that,  in  default  of  any  children,  ''  the  trustees 
were  to  convey  the  said  property  to  the  next  of  kin  of  my  late  father  and 
mother  John  Hardress,  Esq.  and  Tomlinson  Hardress  his  wife,  both  deceased, 
his  or  her  heirs  or  assigns  for  ever,  and  if  more  than  one,  then  in  equal  shares 
and  proportions,  and  to  take  as  tenants  in  common  and  not  as  joint  tenants,  and 
to  their  several  and  respective  heirs  and  assigns  for  ever. 

It  was  contended,  that  these  terms  were  equivocal,  and  two  interpretations 
were  suggested.  On  the  one  side  it  was  contended,  that  the  next  of  kin  meant 
the  persons  who  were  next  of  kin  of  both  the  father  and  the  mother  of  the 
testatrix :  on  the  other  side  it  was  contended,  that  the  next  of  kin  of  her  late 
father  and  mother  meant  the  next  of  kin  of  the  father  of  the  testatrix,  and  also 
the  next  of  kin  of  her  mother,  and  that  both  classes  of  next  of  kin  were  to 
take.  For  the  purpose  of  supporting  the  latter  construction,  reference  was 
made  to  the  master's  report,  in  which  it  was  found,  that,  at  the  date  of  the 
will,  and  at  the  time  of  the  death  of  the  testatrix,  there  was  no  person, 
[*530]  except  herself,  to  ^answer  the  description  of  the  next  of  kin  both  of 
her  father  and  of  her  mother :  but  there  was  nothing  to  show  that  she 
was  apprized  of  this  circumstance. 

The  terms  of  the  will  are  these  : — *'To  the  next  of  kin  of  my  late  father 
and  mother,  both  deceased,  his  or  her  heirs  or  assigns  for  ever."  The  phrase 
**  his  or  her  heirs  and  assigns  for  ever,"  shows  that  the  testatrix  contemplated 
that  the  next  of  kin  might  be  one  individual ;  for  these  are  words  applicable  to 
one  individual ;  and  they  are  consistent  with  the  construction,  that  the  persons, 
who  were  to  take,  were  to  be  the  next  of  kin  of  both  the  father  and  mother 
that  is,  descendants  of  the  father  and  the  mother  (for  the  father  and  mother 
were  not  related  to  each  other;)  but  they  are  quite  inconsistent  with  the  sup* 
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position  that  the  testatrix  meant  the  next  of  the  father  and  also  the  next  of  kin 
of  the  mother,  the  father  and  the  mother  not  being  at  all  related  to  each  other. 

It  does  not  rest  here.  The  testatrix  goes  on  and  provides  for  the  other  al- 
ternative— "  And  if  more  than  one,  in  equal  shares  and  proportions,  and  to  take 
as  tenants  in  common  and  not  as  joint  tenants.''  So  that  she  supposed  that 
the  next  of  kin  of  her  fatherand  mother  might  be  either  one  person  or  more 
persons  than  one  ;  and  she  has  provided  for  both  contingencies.  It  is  there- 
fore clear,  as  it  appears  to  me,  that  she  meant  by  the  description  of  "  the  next 
of  kin  of  my  late  father  and  mother,**  the  next  of  kin  of  both  her  father  and 
mother,  that  is,  the  descendants  of  the  father  and  mother. 

So  strongly  vras  this  felt  in  the  course  of  the  argument,  that  it  was  con- 
tended, that  the  words  **  if  more  than  one,  then  in  ^qual  shares  and 
proportions,**  were  ''words  without  melaning,  which  had  been  inserted  [*531] 
by  mistake,  and  ought  to  be  rejected.  The  court  certainly  cannot  re- 
ject words  of  that  description.  We  must  give  a  meaning  to  all  the  words  of 
the  will,  unless  it  becomes  necessary  to  reject  any  particular  expressions  as 
inconsistent  with  the  whole  of  the  will.  But  these  expressions,  far  from  being, 
as  it  is  argued,  inconsistent  with  the  whole  of  the  clause,  are  quite  consistent 
with  the  previous  words — '*  to  the  next  of  kin  of  my  late  father  and  mother, 
both  deceased,  his  or  her  heirs  or  assigns  for  ever.** 

I  am  of  opinion,  therefore,  on  the  construction  of  this  clause,  that  the  tes- 
tatrix meant  to  give  the  property  to  the  descendants  of  her  father  and  mother; 
and  as  there  is  no  individual  coming  within  that  description,  it  follows,  that  the 
heir  at  law,  or  his  assignees,  who  stand  in  his  place^  are  entitled  to  have  the 
lands  conveyed  to  them. 

1 829  ;  July  7. — A  petition  of  re-hearing  was  presented. 

TAe  Solicitor  General  {Sir  E.  B.  Sugden)  and  Mr.  Rayley^  for  the  plaintiffs. 

Mr.  Home,  Mr.  Pepys^  and  Mr.  Lee,  for  defendants  in  the  same  interest 
with  the  plaintiffs. 

Mr.  Boteler  and  Mr.  Tinney^  for  Mrs.  Ford,  who,  as  against  the  heir  at  law, 
had  the  same  interest  with  the  plaintiffs. 

The  rule  of  law,  it  was  argued,  is,  that,  in  construing  a  will,  extrinsic  cir- 
cumstances may  and  often  must  be  taken  into  consideration,  in  order 
to  ascertain  the  true  meaning  *of  the  testator.    In  Lowe  v.  Lord  [*532] 
Huntingtower,{a)  that  point  was  much  considered ;  and  the  court 

(a)  Lows  o.  Lord  Huntxngtowkr. 

CotUteral  ciroamttances,  relating  to  the  agea  of  the  several  devisees,  and  to  their  being  married  or 
unmarried,  admissible  in  evidence,  for  the  purpose  of  ascertaining  the  troe  constmction  of  a  will 

Richard  Lowe,  by  his  last  will,  bearing  date  the  5th  day  of  February,  1781,  devised  his  real  es. 
tates,  in  the  counties  of  Derby,  Bedford,  Lincoln,  Wilts,  and  Middlesex,  to  Edward  Miller  Mundy, 
Robert  Williams,  and  Kempe  Brydges,  for  the  uses  therein  alter  mentioned,  and  appointed  them 
executors.  He  next  directed  the  surplus  of  bis  personal  estate,  after  payment  of  his  debts  and 
legacies,  to  be  laid  out  in  the  purchase  of  lands  in  particular  parishes.  Then,  after  giving  his 
daughter  Charlotte  a  portion  of  10,000/.,  on  condition  that  she  married  as  therein  mentioned,  ho 
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of  king's  bench  held,  that  extrinsic  circumstances  relative  to  the 
[*538]   ''ages  of  the  devisees,  and  their  condition  as  to  being  single  or  naar«- 

oontinaed  thus — **  Bat  in  cue  the  shoald  marry  with  her  own  content  any  one  of  my  three  kine- 
men  William,  ThomaSt  or  John  Drary  her  ohoice  beginningr  with  the  eldest  then  Thomas  and  then 
John  my  will  is  that  if  any  one  of  them  takes  place  I  will  that  which  ever  of  them  she  chooses  I 
give  him  all  the  Danhy  and  f  looke  eetatet  on  taking  the  name  of  Lowe  and  settling  one  annuity 
or  rent  charge  of  lOOOJ.  a  year  daring  her  life.  And  in  case  the  aforesaid  oireumstance  shonld . 
not  take  place  with  my  daaghter  Charlotte  I  then  will  that  it  may  be  offered  to  my  daaghter  Ann 
Layton  otherwise  Lowe  in  every  parlicalar  and  charge  the  aforesaid  estates  in  Bedfordshire  Lin- 
coln and  Wilts  with  the  aforesaid  10,000/.  on  the  special  conditions  aforesa  d  to  either  of  them 
that  shall  not  marry  as  aforesaid.  And  shoald  neither  of  the  above  marriages  take,  place  I  will 
that  one  or  any  one  of  the  sons  of  my  executor  Edward  Miller  Mundy  and  a  liking  should  take 
place  that  on  their  taking  the  name  of  Lowe  and  making  the  same  settlement  the  estates  shall  be 
theirs  and  their  heirs  male  for  eter.  And  whereas  the  above  estates  are  at  present  charged  with 
an  annuity  of  1000/.  during  the  life  of  my  brother's  widow  Mrs.  Sydney  fx>we  i  will  that  the  in* 
come  of  the  remainder  of  my  fortune  shall  be  the  property  of  the  person  who  marries  either  of  my 
aforesaid  daughters  and  hie  heirs  for  ever  taking  the  name  of  Lowe  and  that  the  intail  be  eonlinned 
on  all  my  fortune  not  to  be  disposed  of  or  mortgaged  but  for  the  sole  use  of  the  income  only  to  the 
name  of  Lowe  for  ever.  And  should  it  so  happen  that  neither  of  my  aforesaid  daughters  should 
marry  in  the  manner  I  have  mentioned  or  to  some  worthy  good  man  of  an  estate  in  fee  of  not  less 
than  500/.  in  land  or  real  property  nnincumbered  of  10,000/.  I  will  that  my  said  daughters  have 
10,000/.  each  to  be  paid  by  my  ezecntors  at  such  tine  as  they  or  any  two  of  them  think  proper  and 
then  I  give  all  my  estates  both  landed  and  personal  to  my  kinsman  William  Drury  and  his  heits 
male  for  ever  on  his  and  his  heirs  taking  the  name  of  Lowe  irrevocably.** 

After  the  date  of  the  will,  the  daughter  Ciiarlotte  married  William  Heath,  and  received  a  mar. 
riage  portion.  Her  father  sabeeqnently  nude  a  codicil,  dated  the  35th  of  May,  1785,  by  which, 
after  revoking  the  appointment  of  Robert  WiUianui  and  Kempe  Brydges  to  be  trustees  and  execn* 
tors,  he  "  devised  and  bequeathed  unto  Edward  Miller  Mundy,  John  Radford  and  Evan  Lewis 
and  their  heirs  all  his  real  and  personal  estates  in  the  counties  of  Derby  Bedford  Lincoln  Wilts 
and  Middlesex  to  bold  to  them  and  their  heirs  to  the  use  of  such  person  and  upon  such  events  and 
under  such  conditions  and  subject  to  such  charges  as  are  mentioned  and  declared  in  and  by  his 
taid  last  will  and  testament.**  He  then  proceeded  to  revoke  all  the  devises  and  bequests,  con 
tained  in  his  will,  fo£  the  benefit  of  his  daughter  Charlotte,  and  declared  void  all  claim  and  right 
which  her  husband  William  Heath  might  have  under  it.  "  And,**  continued  he,  **  in  case  my 
ether  daughter  Ann  Lowe  otherwise  Layton  should  marry  either  of  the  gentlemen  and  in  the  man- 
ner  mentioned  in  my  said  will  then  and  in  such  case  and  upon  this  express  condition  that  either  of 
thoae  gentlemen  whom  she  may  so  marry  and  his  heirs  will  accept,  take,  and  use  the  name  of  Lowe 
only  I  give  all  my  real  and  personal  estates  subject  to  my  debts,  funeral  expenses  and  legacies  and 
also  subject  to  a  rent-charge  of  1000/.  per  annum  to  my  said  daughter  Ann  Lowe  otherwise  Lay- 
ton  for  her  life  and  independent  of  her  husband  unto  such  of  those  gentlemen  whom  she  may  so 
marry  and  his  heirs.  And  in  case  my  said  daughter  Ann  Lowe  otherwise  Layton  shall  not  choose 
to  marry  either  of  those  gentlemen  who  I  have  mentioned  in  my  will  for  that  purpose  or  if  she 
does  marry  one  of  them  and  he  should  refute  to  accept,  take,  and  use  the  name  of  Lowe  then  and 
in  such  case  I  do  hereby  revoke  all  devises  and  bequests  contained  in  my  said  will  and  this  my  co- 
dicil to  my  said  daaghter  Ann  Lowe  otherwise  Layton  and  in  lieu  thereof  I  give  and  devise  unto 
her  10,000/.  to  be  paid  to  her  at  her  age  of  twenty^one  years  or  day  of  msrriage  which  should  first 
happen  and  in  the  meantime  and  until  the  said  10,000/.  shall  become  payable  I  direct  my  execu- 
tors to  pay  onto  my  said  daaghter  Ann  Lowe  otherwise  Layton  3/.  per  cent  per  annum  for  the 
same  and  I  hereby  charge  my  real  and  personal  estates  with  the  payment  of  <he  said  10,000/.  and 
the  interest  thereof  as  aforesaid.  And  in  all  respects  subject  and  conformable  to  this  my  codicil  I 
do  confirm  my  last  will  and  testament." 

Richard  Lowe  died  shortly  after  the  date  of  the  codicil.    The  daughter  Ann  attained  her  age  in 
178S ;  and  in  1789  she  married  Mr.  Fane,  who  had  not  an  estate  in  fee  q{  not  less  than  500/.  in 
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tied,  were  admissible  in  eridence  for  the  purpose  of  aiding  the  con- 
struction of  an  obscure  will.    *In  Jones  v.  Morgan^{a)  Driver  v.   [*534] 

(a)  Appendix  to  Feam^  CiNitiiis«iit  Renaindon,  Butlei'i  ed. 

knd,  or  real  property  nnmcQiqbefed  of  10,000i*  Mn.  Fan«*to  le^ey  of  10,0O0Z.  was  paid  out  of 
the  pereooal  assete  of  her  father :  and  the  plaintiff  Wflliam  Drury  a«fumed  the  name  of  Lowre,  en. 
tered  into  poMestion  of  the  Yeal  estates  of  the  testator,  and  suffered  a  recovery  to  the  ose  of  him- 
self in  fee. 

fle  afterwards  contracted  to  sell  a  part  of  the  estate  to  Lord  Rantingtower,  and  filed  his  bill 
against  him  for  specific  performance. 

The  question  m  the  cause  was.  whether  the  vendor  had  an  indefeasible  estate  in  fee  simple :  and 
that  depended  on  the  qaeetion,  whether  the  daaghter  Ann,  in  the  event  of  the  death  of  her  bus. 
band  Mr.  Fane,  and  of  her  marrying  one  of  the  persons  specified  in  the  wiU,  might  not  become 
entitled  to  the  property. 

William  and  Charlotte  Heath,  Thomas  and  Ann  Fane,  William,  Thomas,  and  Jdhn  Drary,  and 
aoveral  of  the  sons  of  Edward  Miller  Mandy  were  still  living. 

The  Vice-Chancellor  directed  a  case  for  the  opinion  of  the  court  of  king's  bench.  That  case 
stated  the  material  parts  of  the  will  and  codicil  of  the  testator,  and  the  facts  above  mentioned  ; 
and  upon  this  case  tLe  judges  certified  that  the  plaintiff  was  seised  of  an  indefeasible  estate  in 
ibe  simple  in  the  lands  in  queetion.  [The  argument  of  the  case  is  repofted  mider  the  name  of 
£eio«  V.  Mamnert,  in  5  Barn.  6l  Aid.  917*] 

The  cause  came  on  beforo  Lord  Eldon  on  the  1st  of  November,  1822,  who  ordered  that  the  case 
should  be  amended  by  introducing  the  statement  of  certain  facts ;  and  that  the  case,  when  so 
a!mended,  should  be  referred  back  to  the  judges  fof  their  opinion  on  the  following  questions : 

■•  Whether  the  facts  thereby  ordered  to  be  introduoed  in  the  said  case  were  admissible  as  evi. 
dence  in  the  said  case : 

"  And,  if  so,  whether,  on  the  case,  so  amended  as  aforesaid,  they  were  of  the  same  opinion  as 
before  certified  by  them,  or  how  otherwise.** 

The  facts  thus  Introduced  into  the  ease  were  the  fbnowing. 

••  At  the  date  of  the  will,  the  plaintiff  (in  tba  wW  named  by  the  name  of  Willltai  Drury)  was  a 
baehelor ;  Ann  Layton,  otherwise  Uiwe,  had  attained  the  age  of  fourteen  years ;  and  Edward  Miller 
Mundy,  (in  the  will  named)  had  five  sons,  namely,  Edward  Miller  Mundy  the  younger,  aged  seven 
years,  Godfrey  Basil  Meynell  Mundy,  aged  six,  George  Muodyi  sged  four,  Frederick  Mundy,  aged 
three,  and  Henry  Mundy,  aged  two  years  or  thereabout.*" 

**  At  the  date  of  the  codicil,  the  phuntiff  was  a  married  man,  and  all  the  said  sons  of  Edward 
Hillar  Mundy  the  elder  were  living,  and  bachelors.*' 

«*  At  the  time  when  the  said  Ann  Lowe,  otherwise  Layton,  attained  the  age  of  twenty.ono 
years,  and  at  the  time  of  her  said  marriage,  the  plaintiff  was  a  married  man.** 

1834 ;— The  case  thus  amended  was  argued  by  Mr.  Tindall  for  the  plaintiff,  and  by  Mr.  Hasle- 
wood  for  the  defendant 

Mr.  Haloewood  [the  very  elaborate  argument  of  Mr.  Haloewood  in  this  case  was  published  in 
1827]  contended  that,  though,  upon  the  words  of  the  will  and  codicil  taken  by  themselves,  it 
might  be  doubtful  whether  the  devise  to  William  Drury  was  to  take  effect  on  thS  payment  of  the 
legacy  to  the  daughter,  or  was  to  remain  in  contingency  till  there  could  be  no  such  husband  of  the 
daughter  as  was  described  in  the  will,  yet  the  collateral  circumstances,  stated  in  the  case,  were  ad- 
misaible  in  evidence,  ''n  order  to  ascertain  the  true  meaning  of  the  tesutor,  and  that  they  demop. 
■trated  that  the  latter  construction  was  the  only  one  which  was  conformable  to  his  real  intentbn. 

At  the  date  of  the  will,  he  argued,  the  testator's  younger  daughter  had  attained  the  age  of 
fourteen  years ;  and  Mr.  Miller  Mundy  had  five  sons,  the  eldest  of  whom  was  seven,  and  the 
youngest,  two  years  of  age.  Now,  the  intention  of  the  testator  was  clear  to  this  exUnt,  that 
eveiy  one  of  these  boys  was  to  have  a  chance  of  obtaining  the  property  by  becoming  the  husband 
of  his  daughter.  But  seven  years  would  elapse  before  the  eldest  would  be  marriageable  by  law, 
and  twice  seven  years,  before  he  would  be  marriageable  aocordmg  to  the  customs  of  English  so- 
ciety.   Is  it  probable,  that  the  tesUtor  intondod  his  daughter  to  wait  seven  yean,  or  twice  seven 
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Frank  f  (a)    Cholmondeley    v.    Clinton^(b)  Wilkinson    v,   AdamM    Hamp- 

shire  v.  Pterc6,((2)  circumstances,  extrinsic  to  a  written  ioslranaenty 

[^535]    *were  taken  into  consideration  for  the  purpose  of  ascertaining  the  in- 

tention  of  the  parties  and  construing  the  words  accordingly. 
[*d36]       *In  Wilde's  case^ie)  it  was  resolved,  that,  where  there  is  a  devise 
to  A.  and  his  children,  or  to  A.  and  his  issue,  the  devisee  takes  an 
[*5d7]   estate  tail,  if  he  has  no  issue  at  the  ^time  of  the  devise,  but  if  he 
hath  issue,  he  and  his  issue  have  but  a  joint  estate  for  life  ;  so  that  the 
circunQstances  of  the  family  of  the  devisee  were  not  only  admitted  by 
[^538]   *the  court  as  fit  to  be  received  in  evidence,  but  actually  formed  the 
ground  of  the  decision  to  which  they  came.    Under  a  bequest  to  the' 
children  of  A.,  prima  facie  only  children  of  A.  are  meant ;  if,  however,  there 
be  no  children  of  A.  living,  grandchildren  may  Iske.ig)    In  like  manner,  ille- 
gitimate children  may  take  under  the  denomination  of  "  children  of  A.,"  if  he 
has  no  legitimate  children ;  but  they  will  not  take  by  that  description  along 
with  legitimate  children  of  A.     Cartwright  v.  VawdrySJi)    Lord  Woodhouse'- 
lee  V.  Dalrymple^if    In  the  latter  case  Sir  William  Grant  adverted  particularly 
to  the  circumstance,  that  the  testator  was  acquainted  with  the  state  of  the 
family  of  the  legatees  at  the  time  of  making  his  will.    There  is  also  a  nu- 
merous class  of  cases,  in  which  the  court,  in  order  to  determine  what  should 

(a)  3  M.  dL  S.  39.  (6)  9  Mer.  81,  uid  2  Jao.  &  W.  116.  (0  1  Vm.  &  fi.  423. 

id)  2  Veil.  len.  217.  («)  6  Rep.  17. 

(g)  The  caseti  on  thie  rabject  are  eollected  in  Roper  on  Legmciee,  60—^,  Sd  edition.    [And  see 
Mmsatt  y.  Carew,  7  Paige,  338.    Hmm  v.  Van  Sekaick^  5  Edw.  Ch.  R«p.  474.] 
(A)  3  Mer.  419.  (t)  5  Ves.  530. 

yean,  for  the  eldett  eon  of  Mr.  Miller  Mandy,  or  thrice  leven  yean  for  hit  youngest  eon,  before 
reoeiving  the  portion  deaigned  for  her  ?  Interest  was  not  given  in  the  mean  time.  Yet,  if  the 
legacy  wen  sooner  paid,  all  the  sons  of  Mr.  MiUer  Mandy,  as  well  as  the  younger  brother  of  the 
plaintiff,  would,  according  to  the  interpretation  on  which  the  plaintiff  inaisted,  be  shut  out  from  any 
opportunity  of  contracting  marriage  with  the  testator's  daughter  and  obtaining  the  benefits  an- 
nexed to  such  marriage.  Was  it  not  much  more  probable,  that  the  payment  of  the  legacies  was  t» 
be  without  pnjodiee  to  the  conditional  demise,  in  favor  of  a  Drury  or  a  Mundy  ? 

If  this  construction  were  probable  on  comparing  coIUteral  circumstances  with  the  contents  of 
the  will,  it  seemed  to  be  certain  on  comparing  them  with  the  contents  of  the  eodieil.  The  10,0001. 
was  there  made  payable  to  the  testator's  daughter,  on  her  attaining  the  age  of  twenty-one  yean. 
At  that  period  of  time,  at  the  latest,  the  esUte  of  the  plaintiff  was  to  vest  and  become  indefeasi- 
ble, aeoording  to  the  construction  for  which  he  contended.  But  the  eldest  son  of  Mr.  Miller  Mundy 
would  then  be  fourteen,  and  the  youngest,  nine,  yean  old ;  only  one  of  his  sons  would  be  mar- 
riageable in  law,  and  not  one  of  them  would  be  marriageable  in  fact  The  devise  to  any  one  of 
Mr.  Mundy's  sons  who  should  many  the  testator's  daughter,  was,  therefore,  utterly  inoonsistent 
and  irreeoncileable  with  a  notion,  that  the  devise  to  the  plaintiff  was  to  take  eSR)ct  on  payment  of 
the  legacy  to  the  testator's  daughter.  And,  if  so,  the  right  interpretation  of  the  devise  to  the 
plaintiff  must  be, — that  it  was  to  take  effect  on  the  failure  of  a  primary  devise  to  a  particular 
husband  of  the  daughter. 

The  four  judges  of  the  court  of  king's  bench  certified  as  follows  ^— 

**  We  are  <^  opinion,  that  the  facts  ordered  to  be  introduced  into  the  said  caee  are  admisiible  hi 
evidence  in  the  said  case.    And,  on  the  case  so  amended,  we  are  of  the  opinion  before  certified." 
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pass  by  the  words  of  a  devise  or  bequest,  has  admitled  evidence  as  to  the  state 
of  a  testator's  property.    Day  v.  Trig,{a) 

In  Goodinge  v.  Goodinge^b)  Lord  Hardwicke  said,  ''  Although  parol  evi- 
dence cannot  be  read  to  prove  instructions  (rf  the  testator,  after  the  will  is 
reduced  into  writing,  or  declarations  whom  be  meant  by  the  written  words  of 
the  will :  yet  that  is  different  from  reading  it  to  prove,  that  the  testator 
knew  he  had  such  relations  :  *to  establish  which  fact  it  may  be  read ;  r*339] 
but  not  to  go  any  further/'  In  Le^h  v.  IMghJljo)  one  point  in  conte  st 
was,  with  which  of  two  objects  the  testator  had  given  a  particular  direction  in 
his  will ;  and  Mr.  Justice  Lawrence  says, ''  In  order  to  ascertain  whether  the 
first  of  these  two  objects  was  that  which  the  testator  had  in  view,  the  situation 
and  circumstances  of  his  family  at  the  time  of  making  his  will  have  great 
weight.  He  does  not  appear  to  have  had  any  very  near  relations  but  his  two 
sisters ;  for  how  near  a  cousin  Mrs.  Craven  was  does  not  appear ;  one  of  his 
sisters  was  single ;  and  the  other  married  to  a  gentleman  of  the  name  of 
Hacket."  And,  in  putting  a  construction  on  the  will,  the  learned  judge  reasons 
on  those  circumstances. 

In  Colpojfs  V.  ColpoySf{d)  Sir  Thomas  Pulmer  says,  "  I  hope  it  will  not  be 
supposed  that  I  dissent  from  the  case  of  Fonnereau  v.  Payntz ;  nor  that  I 
agree  that  parol  evidence  is  never  to  be  let  in,  except  in  cases  where  there  is 
a  latent  ambiguity.  The  admission  of  extrinsic  circumstances  to  govern  the 
construction  of  a  written  instrument,  is  in  all  cases  an  exception  to  the  general 
rule  of  law,  which  excludes  every  thing  dehors  the  instrument.  It  is  only 
from  necessity,  and  then  with  great  jealousy  and  caution,  that  courts  either  of 
law  or  equity  will  suffer  this  rule  to  be  departed  from.  It  must  be  the  case  of 
an  ambiguity  which  cannot  otherwise  be  removed,  and  which  may  by  these 
means  be  clearly  and  satisfactorily  explained.  This  is  always  permitted  in  the 
case  of  a  latent  ambiguity,  which  not  appearing  on  the  face  of  the  instrument, 
but  arising  entirely  from  extrinsic  circumstances,  may  always  be  re* 
moved  by  a  reference  to  extrinsic  circumstances.  *ln  the  case  of  a  [*540J 
patent  ambiguity,  that  is«  one  appearing  on  the  face  of  the  instrument, 
as  a  general  rule  a  reference  to  matter  dehors  the  instrument  is  forbidden.  It 
must,  if  possible,  be  removed  by  construction,  and  not  by  averment.  But  in 
many  cases  this  is  impracticable  ;  where  the  terms  used  are  wholly  indefinite 
and  equivocal,  and  carry  on  the  face  of  them  no  certain  or  explicit  meaning, 
and  the  instrument  furnishes  no  materials  by  which  the  ambiguity  can  be  re- 
moved :  if  in  such  cases  the  court  were  to  reject  the  only  mode  by  which  the 
meaning  could  be  ascertained,  viz.  the  resort  to  extrinsic  circumstances,  the 
instrument  must  become  inoperative  and  void.  As  a  minor  evil,  therefore, 
common  sense  and  the  law  of  England  (which  are  seldom  at  variance)  war- 
rant the  departure  from  the  general  rule,  and  call  in  the  light  of  extrinsic 
evidence.    When  the  person  or  thing  is  designated  on  the  face  of  the  instra 

(a)  1  F.  Wdm.  387.  (A)  1  Vm.  len.  933.  (c)  16  Vcs.  99.  («f)  Jac  463. 
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ment,  by  termit  imperfect  and  equivocal,  admitting  either  of  no  meaning  at  all 
by  themselves,  or  of  a  variety  of  diflFerent  meanings,  referring  tacitly  or  express- 
ly for  the  ascertainment  and  completion  of  the  meaning  to  extrinsic  circum- 
stances, it  has  never  been  considered  an  objection  to  the  exception  of  the 
evidence  of  those  circumstances,  that  the  ambiguity  veas  patent,  manifested  on 
the  face  of  the  instrument" 

In  the  case  of  Smith  v.  Doe  detn.  Jersey^  Mr.  Justice  Bayley  says,  "  The 
evidence  here  is  not  to  produce  a  construction  against  the  direct  and  natural 
meaning  of  the  words  ;  not  to  control  a  provision  which  was  distinct  and  ac- 
curately described  ;  but  because  there  is  an  ambiguity  upon  the  face  of  the 
instrument ;  because  an  indefinite  expression  is  used,  capable  of  being  satisfied 
in  more  ways  than  one  ;  and  I  look  to  the  state  of  the  property  at  the  time,  to 
the  estate  and  interest  the  settlor  had,  and  the  situation  in  which  she 
[*541]  stood  with  regard  *to  the  property  she  was  settling,  to  see  whether 
that  estate,  or  interest,  or  situation  would  assist  us  in  judging  what 
was  her  meaning  by  that  indefinite  expression  ."(a) 

In  Jeacock  v.  Falkenerf{b)  Lord  Thurlow  says,  '*  Evidence  cannot  be  read 
to  prove  what  the  testator  meant  by  the  words  used  in  his  will,  but  it  may  as 
to  facts  upon  which  the  testator  made  his  will.'' 

The  father  and  mother  of  this  testatrix  were  not  related  to  each  other ;  so 
that  no  person  could  be  next  of  kin  to  both,  unless  he  were  a  lineal  descendant 
from  them  ;  and  as  they  were  both  dead,  and  the  testatrix  was  the  only  remain* 
ing  descendant  of  their  bodies,  they  could  have  no  descendant  except  issue  of 
her  body.  But  she  had  never  been  married,  and  was  upwards  of  eighty  years 
of  age  :  and  yet,  according  to  the  judgment  which  has  been  pronounced,  the 
devise  over,  on  the  failure  of  issue  of  William  Sammon,  was  intended  for  the 
benefit  of  a  class  of  persons,  in  which,  under  the  actual  circumstances  of  the 
family,  only  the  issue  of  her  own  body  could  have  been  comprized.  Such  an 
intention  is  so  improbable  and  irrational,  that  the  court  would  not  impute  it  to 
a  testatrix,  unless  the  words  of  the  will  were  so  plain  and  express  as  not  to 
admit  of  any  other  fair  construction. 

But,  looking  at  the  mere  words  of  devise,  the  construction,  for  which  we  con* 
tend,  is,  to  say  the  least,  as  natural  as  that  which  the  decree  has  put  upon 
them.  A  bequest  to  the  next  of  kin  of  A.  B.  and  C.  D.  would,  accor- 
[*543]  ding  to  the  obvious  import  of  the  words,  include  *the  next  of  kin  of  A. 
B.  and  also  the  next  of  kin  of  C.  D.;  is  there  any  reason  why  it  should 
be  confined  to  persons  who  are  next  of  kin  to  both,  if  A.  B.  and  C.  D.,  not 
being  related  in  consanguinity,  happen  to  be  husband  and  wife  ?  It  is  very 
improbable  that  the  testatrix  should  have  intended  to  postpone  the  lineal 
descendants  of  her  father  and  mother,  the  issue  of  her  own  body  to  her  remote 
and  collateral  kinsman  William  Sammon.  He  was  her  nearest  relation  on  her 
father's  side :  she,  therefore,  gave  the  property  to  him  and  his  children ;  and 

(a)  9  Brad.  &fiiiig.  653.  {h)  1  Bro.  C.  G.89S. 


CASES  IN  CHANCERY.  544 

ISM. — Pyorall  y.  Gragory. 

if  Im  had  ao  israe  lo  take  at  his  death*  her  iatentioa  was*  that  her  nearest  rela- 
tiooa,  whoeiper  they  were,  and  whether  their  conaanguioity  was  derived  from 
the  father's  side  or  from  the  mother*s  side,  should  succeed  to  the  esUte.  Thus* 
wheu  we  look  at  the  circumstances  of  the  lastatrix's  family,  it  is  scarcely  pos- 
sible to  doubt,  that  by  "  the  next  of  kin  of  her  late  father  and  mother''  the 
testatrix  must  have  meant  the  next  of  kin  of  her  father  and  the  next  of  kin  of 
her  mother. 

It  was  argued  that  the  testatrix  had  used  terms  which  show  that  the  next  of 
kin,  whom  she  contemplated,  might  be  only  one  person  ;  and  therefore,  it  is 
said,  she  could  not  have  meant  the  next  of  kin  to  either  of  two  persons  who 
were  not  related  to  each  other.  As  she  has  given  to  a  class  by  words  of  gene* 
ni  description,  it  cannot  be  denied,  that,  if  there  had  been  only  one  individual 
answering  to  the  description,  that  individual  would  have  taken  the  whole  pro- 
perty. Doe  V.  Shefield.{a)  There  might  be  only  one  person  who  was  next 
of  kin  either  to  her  father  or  to  her  mother ;  or  there  ooight  be  neiore  than  one 
eo  related  to  her ;  and  if  she  has  used  words  referable  to  either  of  these  contin- 
gencies, she  has  done  only  what  it  was  fit  and  natural  for  her  to  do 
in  acting  *upon  the  intention  we  ascribe  to  her.  Even  if  she  had  [*543] 
iatroduoed  a  formal  clause,  providing  expressly  for  the  two  events  of 
there  being  only  one  person,  or  of  there  being  more  than  one  person,  answer- 
ing to  the  description  of  next  of  kin,  she  would  have  done  nothing  more  than 
is  invariably  done  by  conveyancers,  when  the  gift  is  to  a  claas. 

jRoe  V.  QuartUy(b)  has  no  application  to  the  present  case.  There  the  de- 
vise was  to  the  right  heirs  of  Walter  Read  and  Mary  his  wife ;  and  it  was 
held  that  a  child  of  boih  was  the  person  to  take  under  that  description.  But 
there  the  husband  and  wife  were  alive ;  so  that  there  was  a  probability  of 
issue  :  they  had  a  daughter  who  was  mentioned  in  the  testamentary  instru- 
ment ;  and  the  wife  was  spoken  of  as  being  enceinte  at  the  time.  Accord- 
ingly the  judgment  of  the  court  proceeded  on  the  ground,  that  the  intention  of 
the  testator  was  to  confine  his  bounty  to  the  children  of  Walter  Read  and  his 
wife. 

Mr^  Preston  and  Mr.  Pemberton^  for  the  assignees  of  the  heir  at  law :— ft 
most  be  conceded  to  us,  that  a  devise  to  the  heirs  of  A.  and  B.,  being  husband 
and  wife,  or  to  the  heirs  of  the  body  of  A.  and  B.,  being  husband  and  wife, 
would  be  a  devise  to  a  person  who  was  heir  of  both,  that,  is  to  issue.  Roe 
T.  Quartley.(b)  So  a  devise  to  the  children  of  A.  and  B.,  being  husband  and 
wife,  would  be  a  devise  to  persons  who  were  chiUren  of  both ;  and  if  there 
were  children  by  a  former  marriage  of  A.,  and  also  children  by  a  former  mar- 
riage of  B.,  neither  of  these  clases  of  children  would  take,  but  those 
only  who  were  children  of  both  *A.  and  B.  On  what  principle  is  a  [*644] 
diiforent  construction  to  be  adopted  in  the  case  of  a  devise  to  the 
next  of  kin  of  husband  and  wife  ?    The  wosds,  in  their  natural  construction, 

18  East.  5ae.  (A)  1 T.  s.  eao. 
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denote  penons  who  are  next  of  kin  of  both ;  and  there  may.  be  persons  who 
answer  the  whole  of  the  description.  Why,  then,  should  it  be  construed  to 
mean  persons  who  answer  only  one  half  of  the  description,  being  next  of  kin 
— ^not  of  the  husband  and  wife, — but  of  the  husband  alone,  and  not  of  the 
wife, — or  of  the  wife  alone,  and  not  of  the  husband. 

The  words,  which  folk>w,  strongly  conirm  diis  construction.  The  testatrix 
does  not.  direct  the  property  to  be  sold  and  the  purchase  money  distributed, 
nor  does  it  seem  to  have  occurred  to  her,  that  the  lands  would  necessarily  be 
parcelled  out  among  a  number  of  persons.  The  esUte  is  to  be  conveyed  in 
one  mass  to  the  next  of  kin,  his  or  her  heirs  and  assigns.  It  is  evident, 
therefore,  that  the  event,  which  the  testatrix  contemplated  as  most  probable, 
and  which  she  provides  for  in  the  first  place,  was,  that  the  devise  would 
operate  for  the  benefit  of  a  single  individual.  If  she  had  in  view  two  classes 
of  next  of  kin, — ^next  of  kin  of  her  father  and  next  of  kin  of  her  mother, — 
the  event,  which,  as  most  likely  to  happen,  would  have  been  first  present  to 
her  mind,  would'  have  been,  that  there  would  be  persons  of  both  classes  to 
take. 

The  testatrix  has  already  directed,  that  the  next  of  kin,  of  whom  she  speaks, 
if  there  should  be  more  than  one,  are  to  take  the  property  in  equal  shares. 
Now  there  was  every  probability  that  the  next  of  kin  of  the  father  and  the 
next  of  kin  of  the  mother  would  not  be  in  the  same  degree  of  relationship  to 

the  father  and  mother  respectively,  and  that  the  two  classes  would  not 
[*545]    consist  of  the  same  number  of  individuals.     One  person  *in  a  near 

degree  of  relationship  might  be  sole  next  of  kin  of  the  father ;  the 
next  of  kin  of  the  mother  might  consists  of  a  dozen  persons  very  distantly  re 
lated  to  her :  then,  according  to  the  construction  contended  for  on  the  other 
side,  the  next  of  kin  of  the  father  would  have  taken  one-thirteenth  of  the 
property,  while  the  other  twelve-thirteenihs  would  have  gone  to  the  next  of 
kin  of  the  mother.  Such  an  intention  cannot  reasonably  be  imputed  to  the 
testatrix.  If  she  bad  meant  to  extend  her  bounty  to  each  of  the  two  sources 
of  blood,  she  would  have  given  one  half  to  the  next  of  kin  of  her  father  and 
the  other  half  to  the  next  of  kin  of  her  mother.  The  words,  which  she  had 
used,  do  not  at  all  accord  with  such  a  scheme.  On  the  other  hand,  according 
to  the  construction  for  which  we  contend,  if  the  next  of  kin  consisted  of  more 
persons  than  one,  all  those  persons  would  necessarily  be  in  the  same  degree 
of  relationship  to  the  testatrix's  father  and  mother ;  and,  therefore,  nothing 
could  be  more  natural,  than  that  they  should  all  take  per  capita  in  equal  shares. 
Suppose  that  there  had  been  persons  who  were  the  next  of  kin  of  both  the 
father  and  the  mother  in  a  more  remote  degree,  and  also  persons  who  were 
next  of  kin  of  each  in  a  nearer  degree  ;  it  cannot  be  contended,  that  the  former 
would  not  have  taken  to  the  exclusion  of  the  other  two  classes.  That  is  deci- 
sive with  respect  to  the  construction  of  the  devise :  and  the  words  cannot  re* 
ceive  a  different  meaning,  on  account  of  the  accidental  circumstance  that  there 
is  no  person  who  is  next  of  kin  of  both.    In  order  to  vary  the  construction. 
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zeoowwe  is  had  to  parol  evidence.  But,  in  the  first  place,  that  evidence  is 
Bot  admiesible.  Where  the  description  of  the  legatee,  or  of  the  subject  be- 
queathed, applies  to  more  persons  than  one,  or  applies  completely  to  none  but 
partially  to  several,  the  ambiguity,  being  raised  by  extrinsic  circum- 
stances, is  permitted  *to  be  removed  by  evidence  of  extrinsic  circum-  [*546] 
stances.  Lord  Cheney^s  case^{a)  Hampshire  v.  Peirce,(b)  Thomas  v. 
JTiomaSt{c)  Oxenden  v.  Chichester. {dj  Such  cases  have  no  resemblance  to 
the  present :  for  here  there  is  no  latent  ambiguity ;  whatever  doubt  may  ex- 
ist, that  doubt  arises  upon  the  will  itself,  and  is  not  created  by  extrinsic  cir- 
cuodstances.  Could  it  be  contended  that  declarations  of  this  testatrix  at  the 
time  of  making  her  will  would  be  admissible,  in  order  to  ascertain  whom  she 
meant  by  '*  the  next  of  kin  of  her  father  and  mother  ?"  In  Colpoys  v.  Colpoys 
it  was  apparent,  upon  the  face  of  the  will  itself,  that  the  testator  had  in  some 
clauses  used  the  term  "  long  annuities''  in  a  sense  different  from  that  which  it 
naturally  bore  :  and  the  court,  therefore,  looked  at  extrinsic  circumstances,  in 
order  to  ascertain  what  was  the  meaning  in  which  he  meant  it  to  be  under- 
stood. In  order  to  apply  that  authority  to  the  present  case,  it  must  be  shown 
that  there  are  words  in  this  will,  which  render  it  manifest  that  the  testatrix  did 
not  mean  **  the  next  of  kin  of  my  late  father  and  mother"  to  be  understood  in 
their  natural  import. 

Secondly,  it  would  serve  no  end  to  show  what  were  the  actual  circumstances 
of  the  testatrix's  family,  unless  it  could  be  proved  that  those  circumstances 
were  known  to  the  testatrix ;  and  Holmes  v.  Coiutance{e)  and  Del  Mare  v. 
Rebello(g)  prove,  that  it  is  to  not  be  assumed  that  a  testatrix  is  acquainted 
with  the  circumstances  of  the  persons  to  whom  she  has  bequeathed  her  pro- 
perty. 

Even  looking  at  the  circumstances,  which,  it  is  contended,  ought  to 
be  received  in  evidence,  how  does  it  appear  *that  there  could  be  no  .  [*547] 
person  who  would  be  next  of  kin  of  both  the  father  and  the  mother  ? 
In  contemplation  of  law,  there  might  be  issue  of  the  testatrix  herself,  notwith- 
standing her  advanced  age.  Suppose  that  the  will  had  been  made  by  a  man ; 
he,  physiclly  as  well  as  legally,  might  have  had  issue  ;  so  that,  in  that  state  of 
ciicumstances,  the  argument  of  the  plaintiffs  would  have  failed  in  toto.  Is, 
then,  a  will  to  receive  one  construction  or  another,  according  as  it  is  made  by 
a  man  or  a  woman  ?  This  testatrix  had  had  seven  or  eight  brothers  and  sis« 
ters :  they  might  have  been  scattered  all  over  the  world ;  and  though  at  the 
end  of  thirty-three  years  after  the  death  of  the  testatrix,  and  upwards  of  one 
hundred  and  ten  years  from  the  time  of  her  birth,  no  person  has  come  in  be- 
fore the  master  to  claim  to  be  descended  from  John  Hardress  and  Ann  Hard- 
ress,  such  descendants  may,  in  point  of  fact,  exist.  The  father  and  mother 
may  have  been  related ;  and  it  is  not  to  be  inferred  that  there  was  no  such 
relationship,  merely  because,  at  this  distance  of  time,  the  master  is  not  able  to 

(a)  5  Rep.  658.  (6)  2  Vet.  ten.  216.  (e)  6  T.  R.  671. 

{i)  3  Taunt.  147.    4  Dow.  6&     (e)  12  Yw.  279.  {g)  3  Bio.  C,  C.  450. 
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trace  to  any  extent  the  pedigree  of  two  persons  who  intermarried  more  than 
one  hundred  and  ten  jenrs  ago.  At  all  events,  it  is  unreasonable  (even  if  the 
law  would  permit  the  inference)  to  impute  to-  the  testatrix  a  knowledge  of  the 
facts,  which  the  master  has  found,  and  of  the  inferences  which  he  has  drawn. 
She  may  never  have  known  them ;  or  she  may  have  forgotten  them  ;  and  a 
reference  to  inquire  whether  they  were  present  to  her  mind,  at  the  time  when 
she  made  her  will,  would  be  a  species  of  investigation  for  which  no  prece- 
dent could  be  found.  The  testatrix,  in  the  will  itself,  has  mistaken  the  name, 
of  her  mother :  if  she  did  not  recollect  her  mother's  name,  is  it  likely  that  she 
knew  or  recollected  whether  her  mother  and  her  father  were  related  ? 

Sir  Charles  Weiherell  and  Mr.  Wheatky  appeared  for  the  widow  of  the  heir 
at  law,  though  she  was  not  a  party  to  the  suit. 
[*648]  *  The  Solicitor  General  in  reply  : — The  cases  of  latent  ambiguities 
depend  on  a  principle  altogether  different  from  that  on  which  we  rest 
our  case.  Our  proposition  is,  that  the  circumstances  of  the  family  of  the  tes- 
tatrix, at  the  time  when  she  made  her  will,  may  be,  and  ought  to  be  looked  at, 
in  order  that,  in  reading  her  will,  we  may  give  the  words  which  she  has  used 
the  meaning  she  intended  them  to  bear ;  and  that  proposition  is  fully  estab- 
lished by  Lowe  V.  Lord  Huntingtower axid  the  other  authorities  which  have  been 
cited.  In/fact  there  could  be  no  greater  absurdity  than  to  suppose,  that  the 
true  construction  of  a  will  can  be  ascertained  without  any  knowledge  of  the 
circumstances  in  which  the  person  who  made  it,  the  person  in  whose  favor  it 
was  made,  and  the  property  to  which  it  relates,  were  placed  at  the  time. 

It  must  be  presumed  that  the  testatrix  knew  the  state  of  her  own  family ; 
and  the  evidence,  on  which  the  master  founded  his  report,  shows,  that  she 
could  not  have  been  ignorant  of  it.  Of  her  brothers  and  sisters,  the  greater 
number  died  in  infancy ;  of  the  others,  two  were  females,  who  both  died  un- 
married ;  and  the  remaining  one  was  a  brother,  who  died  without  issue  at  the 
age  of  twenty-seven,  and  was  buried  at  Canterbury,  in  the  neighborhood  where 
the  testatrix  resided.  There  is  no  ground  for  suggesting  that  the  family  were 
dispersed,  so  as  to  lose  sight  of  each  other. 

Where  there  is  a  gift  to  the  heirs  of  a  husband  and  wife,  the  expression 
denotes  the  heirs  of  both ;  because  there  may  be  a  person  who  will  unite  in 
himself  the  character  of  heir  of  both.  But  a  gift  to  the  heirs  of  a  man  and  his 
sister  will  be  construed  to  mean  the  heirs  of  each,  because  they  cannot 
[*549]  have  issue  of  their  bodies.  *Now  here,  though  it  appears  on  the  face 
of  the  will  that  the  relation  of  marriage  had  existed  between  John 
Hardress  and  Ann  Hardress,  yet  it  also  appears  the  relation  had  ceased  by 
death ;  there  existed  no  person,  who,^  at  the  death  of  the  testatrix,  would  answer 
the  description  of  next  of  kin  of  both ;  and  no  such  person  could  possibly  come 
into  esse.  The  gifti^  therefore,  must  be  construed  distributively,  so  as  to  mean 
the  next  of  kin  of  each. 
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1880 ;  April  26. — Thb  Lord  Chancellor  adhered  to  bis  former  judgment 
ud  ditmiMed  the  petitioi  of  reheRring.[l] 


Ultimately  the  parties  entered  into  a  compromise. 


•Stbad  v.  Clay*  [•550] 

RoLU.^lR97 ;  July.  1898 ;  Much  31. 

FreDch  ttock,  the  property  of  the  bankropt,  wtB  tranefenod  by  him  to  hie  wife,  who  aflerwarde 
transferred  it  to  her  three  sisters ;  the  wife,  who  had  a  general  power  of  appointment  over  moneys 
standing  in  the  name  of  trostees  in  the  English  fmids,  made  a  will,  by  which  she  exercised  that 
power,  and  died  in  her  linsband's  lifetime ;  one  of  the  three  sisters,  who  was  also  an  appointee 
and  lesiduacy  legatee,  and  nsaally  resided  m  France,  took  out  administratioo  to  her,  with  the  will 
annexed.  An  kijunotioo  was  granted,  at  the  eait  of  the  assignee  of  the  banknipt,  to  rsetiain  the 
trustees  from  transferring  any  of  the  stocks  in  the  Engljsh  funds  over  which  the  deceased  wife's 
power  of  appointment  extended. 

Thb  bill  was  filed  by  Stead,  as  sole  assignee  under  a  commission  of  bank- 
rupt, which,  on  the  26th  of  June,  1823,  was  issued  against  William  Liddard* 
According  to  the  case  stated  by  the  plaintifif,  Liddard,  in  July,  1S22,  being  in 
insolvent  circumstances,  and  baying  committed  an  act  of  bankruptcy,  sold  his 
property  in  England,  and  lemitted  the  proceeds  to  Paris,  where  the  money  was 
invested  in  the  purchase  of  21 45  francs  of  French  rentes,  either  in  his  own 
name  or  in  the  joint  names  of  himself  and  his  wife.  The  dividends  of  this 
stock  was  paid  to  Liddard's  bankers  to  the  credit  of  his  account.  Out  of  these 
dividends  a  further  sum  was  in  like  manner  invested  in  the  purchase  of  an  ad- 
ditional rente  of  155  francs ;  and,  in  February,  1824,  he  caused  the  whole  of 
this  stock  to  be  transferred  into  his  wife^s  name,  and  she  afterwards  transferred 
it  to  her  three  sisters,  of  whom  Susannah  Clay  was  one. 

Mrs.  Liddard,  who,  in  the  event  of  there  being  no  children  of  the  marriage, 
had  a  power  of  appointing  by  deed  or  will  15002.  8  per  cent,  consolidated 
bank  annuities,  592.  long  annuities,  and  1000/.  3  per  cent,  reduced  bank 
annuities,  all  standing  in  the  name  of  trustees,  made  a  will  and  codicil,  by 
which  she  disposed  of  these  funds,  and  gave  the  residue  of  her  estate  and  effects 
to  her  sister  Mrs.  Clay,  and  appointed  executors.    In  January,  1825,  she  died 

[1]  Vide  Boy9  y.  WUliamt,  2  Ross.  &  M.  689.  8.  C.  3  Sim.  563.  Guy  ▼.  Sharp,  I  MyL  &  K. 
589.  KingY.  BadeUy,  3  Myl.  &  K  417.  Ben§an  v.  Whittam,  2  Sim.  493.  "The  intention  to 
dispoee  nrast  in  all  eases  appear  by  the  will  alone.  In  cases  which  require  it,  the  coart  may  look 
at  external  cifeumstanoee,  and  coneeqoenUy,  raoeive  OTideoee  ef  such  ciroometaneee  for  the  par. 
pose  of  aeeertaioing  the  meaning  of  the  terms  need  by  the  testotor.  But  parol  evictee  is  not  to 
be  resorted  to,  except  for  the  pnipoee  of  proving  facts  whioh  make  intelligible  something  in  the  will 
which,  without  the  aid  of  extrinsic  eyidence,  cannot  be  understood.  Here  the  intention  to  dispose 
to  cleariy  expreesed  by  the  tesUtrix ;  there  to  do  ambtgnity  m  the  expfeesimis  she  has  employed ; 
and  extrinsic  rridenee  for  the  poxpoee  of  oontitdieting  the  intentisa  to  inadrntoNUe."  Lord  Lang* 
dak,  Master  ef  the  Bolto;  CJsmcwlMa  ▼.  (?aiiclv,  1  Keen,  309. 


552  CASES  IN  CHANCERY. 

"  1838^Stead  t.  Clay. 

without  haying  had  any  children  ;  and,  the  executors  having  declined 
[*551]    to  *prove,  Mrs.  Clay»  who,  along  with  h«r  other  two  sisters,  hid 
obtained  possession  of  the  French  stock,  took  out  letters  of  administra* 
tion  with  the  will  annexed.     Shortly  afterwards  William  Liddard  died. 

The  prayer  was,  that  an  account  might  be  taken  of  the  moneys  or  effects, 
the  property  of  the  bankrupt,  invested  by  him  in  the  name  of  his  wife,  or 
possessed  by  her  at  the  time  of  her  death,  or  by  Mrs.  Clay  ;  that  the  plaintiff 
might  be  paid  or  might  retain  the  amount  out  of  Mrs.  Liddard's  assets ;  that 
the  usual  accounts  of  those  assets  might  be  taken  ;  and  that  the  trustees  of 
the  three  sums  in  the  English  funds  might  be  restrained  from  paying  or  trans- 
ferring the  stock  or  the  dividends. 

The  1500/.  3  per  cent,  stock  was  a  sum,  which  the  father  of  Mrs.  Lid- 
dard, by  a  deed  dated  the  25th  of  January,  1821,  settled  upon  trust  for  her 
separate  use  during  her  life  ;  remainder  to  her  husband  during  his  life ;  and 
after  the  decease  of  both  of  them,  upon  trust  for  such  persons  as  she  should 
by  deed  or  will  appoint ;  and  in  default  of  appointment,  for  her  executors  or 
administrators  as  part  of  her  personal  estate. 

From  the  answers  it  appeared,  that  the  power  of  Susannah  Liddard  over 
the  59/.  long  annuities,  and  the  1000/.  three  per  cent,  reduced  stock,  arose 
under  an  indenture  dated  the  12th  of  August,  1813,  being  the  settlement 
made  on  her  marriage  with  Liddard,  whereby  it  was  witnessed,  that  the  trus- 
tees were  to  stand  possessed  of  this  sum  of  stock,  in  trust,  after  the  mar- 
riage, for  the  separate  use  of  Susannah  Liddard  during  her  life ;  and  after 
her  decease,  for  the  children  of  the  marriage ;  but  if  there  should  be  no 
such  child  or  children,  then  for  such  persons  as  she  should  by  deed  or  will 
appoint ;  and  in  default  of  appointment,  for  such  persons  as  should 
[*552]  be  her  next  of  kin,  and  would  *have  been  entitled  to  her  property, 
by  virtue  of  the  statute  of  distributions,  if  she  had  died  intestate 
and  unmarried.  This  settlement  comprised,  also,  a  quantity  of  plate,  which 
belonged  to  Mrs.  Liddard  ;  and  it  contained  a  covenant  on  the  part  of  the 
husband,  that  he  would  convey  and  assure  any  property,  real  or  personal, 
which  might  afterwards  come  to  or  be  vested  in  his  wife,  or  in  him  in  her 
right,  upon  trust  for  the  separate  use  of  the  wife,  and  to  be  subject  to  such 
disposition  as  she  by  deed  or  will  should  make. 

About  1821,  Mrs.  Liddard's  father  died ;  when  she  became  entitled  to  one- 
fourth  of  his  residuary  estate,  and  shortly  afterwards,  her  share,  amounting 
to  1338/.  5s.  9(/.,  was  received  by  her  and  her  husband. 

Susannah  Clay  by  her  answer  suggested,  but  without  positively  affirming, 
that  the  French  rentes  had  been  partly  purchased  with  this  money,  which,  she 
insisted,  was  bound  by  the  trusts  of  marriage  settlement ;  and  she  submitted, 
that  the  rentes,  so  far  as  they  had  been  purchased  with  it,  were  in  like  man- 
ner bound  by  the  same  trusts.  She  admitted,  that  Sarah  Liddard  had  shortly 
before  hex  death  transferred  to  her,  Susannah,  and  to  her  two  sisters,  2300 
francs  of  French  rentes^  which  were  still  standing  in  their  names ;  but  she 
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^CNild  give  no  account  of  the  mode  in  which  Mrs.  Liddard  had  become  pos- 
sessed of  the  stock.    She  denied  all  knowledge  and  belief  as  to  any  of  the 
cinmmstances  which  were  stated  in  the  bill  with  a  Tiew  to  show  that  the  . 
stock  had  belonged  originally  to  the  bankrupt :  and  she  insisted  that  the  com- 
mission was  invalid ;  statiag»  that  no  creditor  had  proved  under  it,  and  that, 
liddard  having  petitioned  that  it  might  be  superseded,  Lord  Eldon  had  di*> 
lected  a  special  case  for  the  opinion  of  a  court  of  law,  which  the 
death  of  ^Liddard  had  prevented  from  being  argued.(a)    She  ad-    [*553] 
mittedi  that  she  and  her  sisters  resided  usually  in  France ;  and  she 
assigned  Mrs.  Liddard's  anxiety  to  be  near  the  rest  of  her  family  as  the  only 
reason  which  induced  Mr.  Liddard,  in   1822,  to  take  up  his  abode  in  that 
country. 

The  plaintiff  moved  before  the  Vice-chancellor  for  an  injunction  to  restrain 
the  transfer  of  the  591.  long  annuiiies,  and  the  1000/.  and  1500/.  3  per  cent. 
slock. 

His  Honor  granted  the  injunction  as  to  the  1500/.,  and  refused  it  as  to  the 
olher  two  sums.(&) 

The  phiintiff  now  moved  before  the  Lord  Chancellor,  that  the  injanction 
mgbt  be  extended  te  the  59/.  long  annuities  and  to  the  1000/.  3  per  cent 
stock :  and  the  defendants  on  the  other  hand,  moved,  that  the  injunction  grant- 
ed by  the  Vice-Chancellor  might  be  dissolved. 

H  Mr.  Sugden^  Mr.  Ro§ey  and  Mr.  Knight,  for  the  plaintiff: — The  bill  alleges^ 
and  the  defendants  do  not  venture  to  deny,  that  the  French  stock,  which  was 
transferred  into  Mrs.  Liddard's  name,  was  the  property  of  the  bankrupt.  The 
plaintiff,  therefore,  has  a  right  to  recover  possession  of  the  stock  from  the  per- 
sonal representatives  of  Sarah  Liddard ;  in  other  words,  he  has  a  demand 
against  Sarah  Liddard,  for  which  her  assets  will  be  responsible  :  and,  conse- 
i|Bently,  he  has  a  right  te  the  interposition  of  this  court,  in  order  to  prevent 
her  assets  from  being  removed  4)ut  of  the  jurisdiction.  These  three 
^sums  are,  for  this  purpose,  assets  of  Sarah  Liddard ;  for  it  is  the  [*554] 
settled  doctrine  of  courts  of  equity,  that,  where  a  person  has  a  general 
power  of  appointment,  and  exercises  that  power,  the  fund  so  appointed  is  liable 
to  answer  the  demands  of  his  creditors  ;  and  till  these  demands  are  satisfied, 
the  appointees  can  take  nothing.(c)  If  the  English  stock  be  permitted  to  be 
transferred  to  the  defendants,  the  plaintiff  will  be  left  without  remedy. 

Mr.  Shadweil  and  Mr.  Chingy  ccmtra : — About  and  shortly  before  the  time 
when  the  French  stock  was  purchased,  a  large  sum  was  received  in  respect  of 
Mrs.  Liddard*8  share  of  her  father's  residuary  estate,  which  her  husband,  ac- 
cording to  the  trusts  of  the  settlement,  was  bound  to  leave  at  the  wife's  abso- 
late  disposal ;  and  the  pvobahility  is,  that  the  French  stock  was  purchased  with 

.  (a)  Ex  p»U  Si9Bd,  m  tke  MstUr  rf  Uddard,  I  Ol.  Sb  J.  301.  {h}  1  Simons.  3S4. 

(e)  See  Sogden  oa  Powers,  336. 
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that  money  and  wiih  the  proceeds  of  the  sale  of  Mrs.  Liddard's  plate.    The 
basis  of  the  plaintiff's  claim  is  merely  conjectural. 

But  even  if  it  be  assumed  that  the  French  stock  belonged  to  the  bankrupt, 
the  only  relief,  to  which  the  plaintiff  could  be  entitled,  would  be  to  have  the 
defendants,  in  whose  name  the  stock  is  standing,,  declared  trustees  for  him. 
His  interest  in  the  French  stock  cannot  gi?e  him  a  lien  on  the  English  stock. 
In  what  sense  can  he  describe  himself  as  a  creditor  of  Mrs.  Liddard  ?  During 
these  alleged  transactions,  she  was  a  married  woman  ;  and  if  the  property  was 
unfairly  transferred  into  her  possession,  she  could  not  thereby  incur  a  general 
liability  ;  and  the  assignee  of  the  husband  woukl  not  acquire  any  rights  against 
her  separate  property  .(<i) 


1*565]  ^ March  31. — The  Lord  Chancellor  : — ^A  person  of  the  name  of 
William  Liddard,  who  is  stated  to  have  carried  on  trade  here,  and  to 
have  been  subject  to  the  bankrupt  laws,  sold,  it  is  alleged,  in  the  year  1822^ 
his  household  furniture,  and  all  his  property  in  this  country,  the  produce  of 
which  was  between  17002.  and  1800Z.  That  money  was  invested,  through 
the  agency  of  Rothschild  &  Co.,  in  the  French  fuifds,  and  Liddard  afterwards 
went  to  reside  in  Paris.  In  the  following  year,  a  cotnmission  of  bankrupt 
issued  against  him  in  England.  Some  time  after  the  commission  of  bankrupt 
had  issued,  and  after  the  appointment  of  aesfgnees,  he  transferred  the  French 
stock  to  his  wife  Sarah  Liddard.  Sarah  Liddard  afterwards  died,  and  she, 
previously  to  her  death,  as  it  is  admitted  in  the  answer,  transferred  this  pro«* 
perty  to  her  sisters,  of  whom  Stisannah  Clay  was  one.  If  this  statement  be 
correct,  the  stock  so  transferred  was  the  property  of  the  assignee ;  and  the 
present  bill  is  filed  by  the  assignee  of  Liddard  against  Susannah  Clay  and 
other  persons  interested  in  this  fund,  or  supposed  to  be  interested  in  it. 

Sarah  Liddard  had,  under  a  settlement,  executed  by  her  father  in  the  year 
1821,  an  absolute  power  of  disposition  over  a  sum  of  money  in  this  country  in 
the  funds — 1500/.  8  per  cents.  She  also,  under  her  marriage  settlement, 
executed  in  1813,  had  an  absolute  power  of  disposing  of  59/.  long  annuities, 
and  of  another  sum  of  1000/.  3  per  cent,  stock. 

Looking  at  the  case,  it  appears  to  me,  that  the  strong  probability  is  that  the 

fond,  which  was  transferred  by  Sarah  Liddard  to  Susannah  Clay — the  sum 

invested  in  the  French  funds — was  the  property  of  the  bankrupt ; 

[*556]    ^that  it  was  the  produce  of  the  property,  with  which  the  bankrupt  had 

carried  on  business  in  this  country,  and  which  he  had  afterwards  in* 

vested  in  the  French  funds  ;  and  if  so,  it  belongs  to  the  plaintiff. 

The  question  before  me  is,  how  far  ought  the  court  to  interfere  by  injunc- 
tion to  restrain  the  transfer  of  property  in  the  English  funds,  which  the  defend«> 
ants  have  derived  from  Sarah  Liddard. 

Of  the  property  which  Sarah  Liddard  disposed  of  by  her  will,  she  had  an 

(a)  Fuld  V.  8mtU.A  RiumU.  113. 
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absolute  power  of  appointing  the  15002.  3  per  cents.,  the  692.  long  annuities, 
and  the  lOOOZ.  3  per  cents.  These  sums,  therefore,  must  be  considered  as 
her  property,  and  subject  to  the  payment  of  all  debts,  to  which  she  was  liable. 
Under  these  circumstances,  it  appears  to  me,  that,  as  she  has  executed  an 
appointment  in  favor  of  Susannah  Clay,  one  of  her  sisters — as  Susannah  Clay, 
having  taken  out  administration  in  this  country,  is  about  to  return  to  France — 
as  the  parties  interested  under  Mrs.  Liddard's  will  reside  there,  and  as  she, 
if  not  prevented,  will  probably  remove  the  property  thither — this  court  ought 
to  interpose  for  the  purpose  of  preventing  the  removal  of  these  funds  at  pre- 
sent, upon  which,  if  the  evidence  turns  out  sufficient  to  support  the  facts  of 
the  case,  as  I  think  it  will,  the  assignee  will  have  a  claim.  I  think,  therefore, 
the  Vice-chancellor  was  right  in  ordering,  that,  as  to  the  1500/.  3  per  cents., 
the  parties  should  be  restrained  from  making  a  transfer. 

The  Vice-chancellor  was  of  opinion,  that  there  was  a  difference  between 
the  15002.  3  per  cents.,  on  the  one  hand,  and  the  59Z.  long  annuities,  and  the 
10002.  3  per  cents.,  on  the  other.  Upon  looking  at  the  documents  and 
papers  before  me,  I  see  np  difference  whatever  ^between  the  funds.  [*557] 
It  is  perfectly  clear,  that  Sarah  Liddard,  in  the  events  which  have 
occurred,  had  an  absolute  power  of  disposal  over  the  592.  long  annuities,  and 
also  over  the  10002.  3  per  cents. ;  and  if  she  has  exercised  the  power,  it  ap- 
pears to  me  that,  under  such  circumstan'ces,  the  court  would  not  be  justified  in 
allowing  a  transfer  of  the  last  mestioned  funds  to  take  place,  the  effect  of 
which  would  be  to  render  the  further  proceedings  of  the  plaintiff  nugatory. 

I  think  the  injunction  granted  by  the  Vice*Chancellor  ought  to  be  continued* 
and  that  it  should  be  extended,  both  to  the  592.  long  annuities,  and  to  the 
10002.  three  per  cent.  stock.[l] 


•Wood  t;.  Wood.  [•568] 

1098';  Januftry  33 ;  April  15. 

At  btBtween  tiie  eliont  and  the  solioitor,  the  oowrt  will  take  otie  that  the  dient  shell  not  be  a 

enffocer  in  respect  of  uaoecessary  proceedings  iobtitnted  by  the  solicitor. 
A  solicitor  in  a  cause,  who  improperly  assumes  the  character  of  receiver,  is  responsible  for  rents 

lost  by  his  neglect. 

A  PETITION  presented  in  this  cause  imputed  various  acts  of  misconduct  to 
the  solicitor  who  had  had  the  conduct  of  the  suit. 

Mr.  Bickersteth  and  Mr.  Wray,  for  the  petition. 

One  charge  against  the  solicitor  was,  that  he  abandoned  a  suit  which  was  de- 
pending, and  unnecessarily  instituted  a  second  suit,  though  every  useful  pur- 
pose might  have  been  accomplished  by  means  of  the  first  suit ;  or,  at  least, 
much  expense  might  have  been  saved  by  adopting  the  proceedings  in  it. 

[1]  As  to  hijunctions  to  restram  transfers  of  stock,  see  3  Stoi/s  Eq.  191, 934. 
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1828.— The  King  of  Spain  ▼.  Macbada 

The  Load  Changellok  : — If  a  suit  is  depending,  and  is  prosecuted  up  to 
a  certain  point,  and  if  the  solicitor  insproperly  abandons  that  suit,  and  unne- 
cessarily institutes  a  new  suit,  the  court  will  take  care  that  the  client  shall  not 
suffer  by  the  adoption  of  such  a  course  of  proceeding.[l] 


A  receiver  had  been  appointed  in  the  first  suit.  He  died ;  no  new  receiver 
was  appointed  :  and  after  the  institution  of  the  second  suit,  the  solicitor  began 
to  receive  the  rents,  rendered  accounts  in  the  form  of  a  receiver's  accounts, 
and  charged  poundage.  It  was  alleged  that  some  of  the  lento  had  been  lost 
by  his  neglect ;  and  one  object  of  the  petition  was,  to  make  him  answerable 

for  the  sums  so  lost. 
[*550]       *0n  his  behalf  it  was  contended,  that  it  was  not  his  duty  to  collect 
the  rents ;  and  the  circumstance  of  his  having,  without  any  proper 
authority,  received  some  of  the  rents,  could  not  render  him  accountable  for 
more  than  he  received. 

The  Load  Chancelloe  : — The  second  bill  contained  no  prayer  for  a  re- 
ceiver ;  and  no  receiver  was  appointed  in  that  suit :  but  this  gentleman  appears 
to  have  taken  upon  himself  to  act  as  receiver ;  end,  from  his  conduct,  the 
parties  had  every  reason  to  believe  that  he  had  been  appointed  by  the  court  to 
succeed  the  former  receiver.  My  opinion  is,  that,  if  a  solicitor  in  a  cause, 
having  assumed  to  himself  improperly  the  character  of  receiver,  neglects  the 
duty  of  a  receiver,  and  does  not  properly  collect  the  rents,  while  the  parties 
consider  him  to  be  acting  as  receiver,  he  makes  himself  responsible  for  any  of 
the  rents  which  are  lost  in  consequence  of  his  neglect.[2] 


[*560]  *The  Kino  of  Spain  t;.  Machado. 

1828 ;  April  15. 

Order  made  to  stay  proceedings  to  enforoe  an  answer,  pendin|r  an  appeal  to  the  boose  of  lords 
from  an  order  overmling  a  demarrer. 

After  the  allowance  of  the  demurrer  to  a  former  bill,  (a)  the  king  of  Spain 
alone  filed  another  bill  against  the  same  defendants,  and  for  the  same  purposes 
as  before.  The  defendants  demurred  again ;  the  demurrer  was  overruled  by 
the  Lord  Chancellor ;  and  the  defendants  appealed  to  the  house  of  lords. 

The  defendants  now  moved,  that  the  proceedings  to  enforce  an  answer 
might  be  stayed,  pending  the  appeal. 

Mr.  Pepys  and  Mr.  J.  Russell,  for  the  motion,  cited  Wood  v.  Milner.[b) 

The  Attorney  General  {Sir  Charles  Wetherell,)  Mr.  Home,  and  Mr.  Wheat- 
ley  contra,  insisted,  that  the  defendants  were  not  entitled  to  the  indulgence 
DOW  sought,  or,  at  least,  that  it  ought  not  to  be  granted  to  them,  unless  they^ 

(a)  See  supra,  935.  {b)  1  Jao.  db  Walk.  636. 

[IJ  Vide  1  HoC  Fraet  S3.  S. 

[3]  As  to  the  nspoDsiliflity  of  a  receivsr,  see  8ti»ey  v.  tfsZtpsy,  ante  60,  64,  and  note  ibid. 
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would  give  security  for  the  large  sums  which  the  bill  alleged  to  be  in  their 
hands. 

The  Lord  Chancellor  made  the  order,  but  gave  the  plaintiffs  the  costs 
of  the  aioti(m.[l] 


•Ex  Parte  Whallby.  [•5611 

1838;  April  36. 

Order  made  ex  parte,  uader  the  6  Ann,  e.  16,  that  a  leewe  ibr  lirea  ahoold  prodaoe  the  eeetuia 
f  Mc  «M  to  penona  natnad,  and  at  a  time  and  plaee  apecified,  in  the  order. 

This  was  a  motion  under  the  6  Ann,  c.  18,  on  the  part  of  a  person  entitled 
in  fee  to  an  estate,  subject  to  a  lease  for  lives,  that  the  persons  claiming  under 
that.lease  might  be  ordered  to  produce  the  persons  on  whose  lives  the  lands 
were  holden.  Tiie  motion  was  made  ex  parte,  but  upon  an  affidavit  such  as 
the  statute  requires. 

Mr.  Beames,  in  support  of  the  motion,  cited  Ex  parte  Granty{a)  and  stated, 
that  in  that  case,  as  appeared  by  the  entry  in  the  Reg.  Lib.  under  the  name 
of  Ex  parte  Grint  and  others^  the  place  at  which,  the  time  when,  and  the 
persons  before  whom,  the  cestui  que  vie  was  to  be  produced,  were  inserted 
in  the  order.  He  proposed  that  the  order  should,  in  the  present  instance,  be 
made  in  the  same  form. 

The  Lord  Chancellor  made  the  order  accordingly  .[2 J 


^Between  Robert  Hichens,  John  Moxon,  Thomas  Henrt  Parker,  [^662] 
WiLUAM  Morgan,  and  John  Frter,  on  behalf  of  themselves  and 
all  other  Shareholders  in  the  Arigna  Iron  and  Coal  Company,  Plaintiffs ; 
and  Sir  W.  Congreve,  Bart.,  Joseph  Clarke,  Henrt  Clarke,  John 
DuNSTON,  John  Bent,  James  Brogden,  Joseph  Maclean,  Timothy 
Francis  Power,  Aubone  Altham  Surtees,  Henrt  Des  Ritieres  Beau- 
BiEN,  and  John  Hinde,  and  also  John  Schneider,  the  Youngeri  (when 
within  the  Jurisdiction  of  the  Court,)  Defendants. 

1838;  May  3,  3. 

Some  ahareholdera  in  a  joint  atoek  company  may  aoe  on  behalf  themaeWea  and  the  other  ihare. 
holden,  for  the  porpoae  of  eompelltnf  diroetora  of  the  eompany  to  vafund  moneya  impfoperiy 
withdrawn  by  then  from  the  atook  of  the  oonpany,  and  applied  to  their  own  we. 

<e)  6  Vea.  513. 

[1]  As  to  aUyittg  prooeedinEB  pendin|r  an  appeal,  aee  fother  Nerot  ▼.  Bnrfumd^  3  Roaa.  SS. 
WeUkwrn  ▼.  Inghby,  1  Myl.  it,  K.  61.  Storey  ▼.  Lord  Lemox,  1  Myl.  dt  Cr.  685.  Green  ▼. 
Winter,  1  Jofant.  Ch.  Rep.  77.  BradweU  ▼.  Weeke,  id.  937.  Mewmmier  ▼.  Kanman,  3  Johnt.  Ch. 
Bep.  6(.  Bttmim  ▼.  UhAnel&nder,  id.  130.  RiggB  ▼.  Mmnrmy^  id.  16a  Ormoee  t.  Maguire,  6 
f  aige,  879. 

[3]  Vide  Rev.  Sut.  N.  Y.  part  3,  ch.  5,  title,  8.— •<  Pioeeedin|^  to  diacover  the  death  of  per. 
•one,  upon  whoae  livea  any  partieidar  oaUte  may  depend.**    Vol.  3,  p.  366. 
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1838. — Hichent  v.  Congreve. 

A  demuner  to  inch  a  bill,  on  the  groimd  that  all  the  aharehoiden  are  not  parties,  cannot  be  ras- 
taioed. 

A  daaee  in  an  act  of  parliament,  paaaed  for  the  regolation  of  a  joint  atock  company,  provided, 
that  ali  proceedings,  whether  at  law  or  in  equity,  to  be  carried  on  by  or  on  behalf  of  the  com- 
pany agrainst  any  person  or  persons,  whether  such  person  or  persons  should  be  a  member  or 
members  of  the  company  or  not,  should  be  instituted  and  carried  on  in  the  name  of  the  chair- 
man or  of  one  of  the  directon  as  the  nominal  plaintiff:  such  a  clause  does  not  apply  to  a  ease  in 
whioh  directors  appiopriato  to  their  own  use  part  of  the  joint  stock  by  chargmg  the  com- 
pany with  a  much  larger  sum,  as  the  price  of  property  purchased  by  thom,  than  was  actually 
paid. 

The  bill  stated,  that  Roger  Flattery,  the  owner  of  certain  mines  near 
Arigna,  deing  desirous  of  selling  his  interest  in  them,  and  anxious  that  a  joint 
stock  company  should  be  formed  for  the  purpose  of  working  iherii,  proposed 
to  Sir  W.  Congreve,  in  June,  1824,  to  engage  in  the  formation  of  such  a 
company  ; — that  various  discussions  took  place,  between  Flattery  and  Con- 
greve  as  to  the  terms  on  which  the  mines  should  be  sold  to  the  pro- 
[*563]  posed  company  when  formed ; — that,  on  *the  30th  of  June,  1824,  a 
memorandum  of  agreement  was  drawn  up  by  Congreve,  or  with  his 
privity,  but  was  not  signed,  whereby  Flattery  agreed  to  treat  with  him,  and  such 
persons  as  he  should  authorize,  for  the  formation  of  a  company  for  working 
the  said  mines,  on  certain  terms  therein  alluded  to,  but  not  stated ;  and  Flat- 
tery engaged  not  to  treat  mth  any  other  person  for  the  disposal  of  these 
mines,  unless  it  should  be  found  impracticable  to  form  a  company,  while  Sir 
W.  Congreve,  on  the  other  hand,  undertook  to  use  his  utmost  endeavors  to 
establish  a  company  in  conformity  to  the  conditions  of  that  agreement ; — that 
the  terms  of  the  purchase  contemplated  between  the  parties  were  afterwards 
set  down  in  writing,  and  such  terms  were,  that  Flattery  should  receive  10,000/. 
and  one-fifteenth  of  the  profits  of  the  concern,  besides  a  thousand  shares  in 
it,  and  certain  other  advantages  ; — that  Sir  W.  Congreve  entered  into  a  nego- 
tiation with  Joseph  Clarke  and  Henry  Clarke,  in.  order  to  procure  their  assis- 
tance in  the  formation  of  the  company  ; — that  they  suggested  that  a  profit 
should  bo  secured  for  the  benefit  of  the  promoters  of  the  speculation,  by 
charging  the  company  with  a  higher  price  for  the  mines  than  should  be  ac- 
tually paid  to  Flattery ;  and  this  profit,  it  was  proposed  by  Sir  W.  Congreve, 
should  be  divided  amongst  the  directors ; — that  the  Messrs.  Clarkes  and  the 
agent  of  Sir  W.  Congreve  agreed  with  Flattery,  that  the  mines  should  be  sold 
to  the  intended  company  for  10,0002.,  and  that  Flattery  should  further  have 
1000  shares  in  the  company,  a  proportion  of  the  profits,  and  certain  other 
advantages ; — that  it  was  arranged  between  the  agent  of  Sir  W.  Congreve  on 
his  behalf,  and  the  Messrs.  Clarkes,  that  the  mines,  so  purchased  for 
10,000Z.  should  be  charged  to  the  company  at  25,000/.,  and  that  the  surplus 
of  15000/.  should  be  divided  amongst  Sir  W.  Congreve  and  Messrs.  Clarkes, 
their  friends  and  agents ; — that,  for  the  purpose  of  carrying  the  aforesaid 


a 


CASES  IN  CHANCERY.  665 

18S8. — Hicheos  t.  Congreve, 

^arrangement  into  effect,  two  agreements  in  writing  were  prepared,  1*564] 
dated  respectively  the  30lh  of  October,  1824; — that  one  of  these 
agreements  was  made  between  Flattery  of  the  one  part,  and  John  Vivian, 
who  had  been  for  many  years  in  the  service  of  Henry  Clarke,  and  was  named 
for  that  purpose  by  him,  and  Henry  Joseph  Besouth  Hinde,  who  was  an  agent 
of  Sir  W.  Congreve,  and  nominated  on  his  behalf,  of  the  other  part ;  and 
that  it  was  thereby  agreed,  that  Flattery  should  sell  and  assign  his  interest  in 
the  Arigna  mines  and  other  property  to  Vivian  and  Hinde  for  10,000/.,  to  be 
paid  by  instalments ;  and  that  a  company  should  be  formed  for  the  purpose  of 
working  the  mines,  in  which  Flattery  was  to  have  a  thousand  shares,  besides 
being  entitled  to  one-fifteenth  of  the  profits ; — ^and  that  this  agreement  was 
signed  by  Flattery,  but  was  not  signed  by  Vivian  or  Hinde,  wlu),  in  truth, 
had  no  knowledge  of  it ;  their  names  being  inserted  in  it  merely  as  agents, 
and  in  lieu  of  the  names  of  Messrs.  Clarkes  and  Sir  W.  Congreve,  and  in 
order  to  conceal  the  fact,  that  Sir  W.  Congreve  and  Messrs.  Clarkes,  who 
were  afterwards  to  affect  to  purchase  the  mines  for  the  sum  of  25,000/., 
had  really  bought  the  same  for  the  sum  of  10,000/. 

The  other  agreement,  made  between  and  signed  by  the  solicitor  of  Sir  W. 
Congreve  on  his  behalf,  and  Henry  Clarke,  on  behalf  of  himself  and  Joseph 
Clarke,  after  reciting  that  the  parties  had  agreed  to  form  a  company  for  the 
purpose  of  working  the  Arigna  mines  in  Ireland,  and  that  Sir  W.  Congreve 
was  to  be  the  chairman,  and  certain  other  persons  directors,  proceeded  as 
follows  : — **  Whereas  the  said  mines  were  originally  purchased  by  the  said 
Sir  W.  Congreve,  Joseph  Clarke,  and  Henry  Clarke,  of  the  said  Roger 
Flattery  for  the  sum  of  10,000/.,  and  subject  to  other  charges,  as  is 
particularly  mentioned  in  the  conveyance  thereof,  which  *was,  by  the  [*565] 
direction  of  the  said  parties,  made  to  a  nominee  on  their  parts  :  and 
whereas  the  said  Sir  W.  Congreve,  Joseph  Clarke,  and  Henry  Clarke,  by 
their  nominees  as  aforesaid,  have  agreed  for  the  sale  of  the  said  mines  for  the 
sum  of  25,000/.  to  the  said  company  so  intended  to  be  formed  ;  and  it  has  been 
agreed,  that  the  sum  of  15,000/.,  bein^  the  difference  in  the  said  purchase- 
moneys,  shall,  when  received,  be  divided  in  manner  hereinafter  mentioned, 
that  is  to  say,  that  1000/.,  part  thereof,  be  paid  to  John  Hinde,  one  other 
1000/.,  other  part  thereof,  be  paid  to  Mr.  Beaubien,  as  the  agents  of  Sir  W. 
Congreve,  and  that  2000/.,  further  part  thereof,  be  paid  to  Messrs.  Clarke,  to 
be  divided  by  them  amongst  their  agents ;  that  the  three  several  respective 
sums  of  2000/.,  making  together  6000/.,  be  paid  and  divided  equally  between 
Sir  W.  Congreve,  Joseph  Clarke,  and  Henry  Clarte ;  and  that  the  further 
and  remaining  sum  of  5000/.  be  divided  by  the  said  Sir  W.  Congreve  and 
Messrs.  Clarke,  either  amongst  the  directors  generally.  Sir  W.  Congreve  being 
one  of  them,  or  equally  amongst  themselves.** 

The  bill,  after  setting  forth  this  agreement,  alleged,  that  the  statement  con- 
tained in  it,  that  the  mines  had  been  aesigned  to  a  nominee  of  Sir  W.  Congreve 
and  Messrs.  Clarke,  and  that  they^  by  such  nominee,  had  agreed  to  sell  the 
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same  to  the  intended  company  for  26,0001.  was  totally  untrue ;  that»  for  the 
purpose  of  giving  color  to  the  transaction,  and  concealing  the  truth  from  the 
persons  who  should  become  members  of  the  proposed  company,  it  was  at  that 
time  intended,  that  an  assignment  of  the  mines  should  be  made  either  to  YiTian 
and  Hinde,  or  some  other  person,  on  behalf  of  Sir  W.  Congreve  and  Messrs. 
.  Clarke,  and  that  then  a  pretended  agreement  should  be  made  with  such  indi- 
vidual, on  the  part  of  the  company,  for  the  purchase  of  the  mines  at 
[*566]    the  price  of  25,000Z. ;  but  that  it  was  afterwards  ^considered  that  such 

a  course  might  lead  to  a  discovery  of  the  truth,  and  that  it  was  there- 
fore agreed  by  Congreve  and  the  Clarkes,  with  the  consent  of  Flattery,  that 
the  transaction  should  be  represented  as  a  purchase,  on  the  part  of  the  com- 
pany, from  Flattery,  but  that  the  price  paid  to  him  should  be  misrepresented 
to  the  shareholders,  and  that  the  sum  of  25,000/.  should  be  charged  to  the 
company,  as  paid  to  Flattery,  and  than  the  sum  of  15000Z.,  the  difference 
between  the  real  price  and  the  pretended  price,  should  be  secretly  divided  in 
the  manner  before  mentioned  ; — that,  afterwards,  a  prospectus  of  the  company 
was  printed,  and  a  deed  for  vesting  the  mines  and  other  property  in  trustees 
for  the  company,  and  a  deed  for  establishing  it,  were  prepared,  and  all  the 
defendants  (except  Beaubien  and  Hinde)  were  appointed  directors  and  accepted 
the  office ; — that,  at  a  meeting  of  the  directors,  held  on  the  5th  of  November, 
1824,  at  which  Hinde  was  present  as  the  agent  of  Sir  W.  Congreve,  ccKtain 
resolutions  were  entered  into,  one  of  which  was,  that  the  purchase  of  the 
mines  from  Flattery  at  the  price  of  25,000/.,  on  the  conditions  therein  men- 
tioned, should  be  completed ; — that  the  parties  present  at  the  meeting  well 
knew,  that  the  sum  of  25,000/.  was  not  to  be  paid  to  Flattery,  but  that  he  was 
to  receive  10,000/.  only,  and  that  the  resolutions  were  passed  for  the  purpose 
of  concealing  and  disguising  the  truth  ; — that,  in  pursuance  of  these  resolu- 
tions, the  conveyance  from  Flattery  to  the  trustees  of  the  company  was  exe- 
cuted ; — that,  before  this  time,  the  plaintiffs  had  become  proprietors  of  shares 
in  the  company,  and  were  wholly  ignorant  that  25,000/.  was  not  the  sum  ac- 
tually agreed  to  be  paid  to  Flattery  for  the  mines ; — that,  by  means  of  the 
deposits  paid  by  or  on  account  of  the  plaintiffs  and  the  other  shareholders,  a 
sum  of  30,000/.,  or  thereabouts,  was,  previously  to  the  month  of  December, 

1824,  raised  and  paid  to  the  bankers  of  the  company  ; — that  the 
[*567]   directors  agreed  to  pay  *to  Flattery,  for  materials  furnished  and  work 

alleged  to  have  been  done  by  him  the  sum  of  1650/.,  making,  with 
25,000/.,  the  pretended  consideration  for  the  purchase,  26,650/. ; — that  drafts 
to  that  annount  were  drU^n  by  the  proper  number  of  directors  upon  the  bank- 
ers of  the  company,  payable  to  Flattery  or  bearer,  all  of  which  drafts  were 
dated  on  the  8th  of  December,  1824  ; — that  all  these  drafts  were  paid  by  the 
bankers  of  the  company  out  of  the  funds  thereof,  and  were  aU  charged  and 
entered  as  paid  to  Flattery ;  though  none  of  them  were,  in  fact,  ever  delivered 
to  Flattery^  or  paid  to  him  or  for  his  use,  but  all  of  them  were  delivered  to  or 
taken  by  Henry  Clarke,  who  received  the  amount  from  the  bankers  of  the 
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coinpaoy  out  of  ihe  company's  funds ; — that  the  sum  of  10,000/«  was  paid  to 
Flattery  in  the  following  manner, — 150/.r  when  the  agreement  of  the  30th  of 
October,  1884,  was  signed  ;  5(K)0i.,  by  payments  to  the  bankers  in  respect  of 
his  deposit  on  1000.  shares ;  and  the  residue,  by  payments  made  by  Henry 
Clarke,  partly  in  cash  and  partly  by  drafts  ;— ^that,  after  such  payments,  there^ 
remained  in  Henry  Clarke's  hands  the  sum  of  15,000L,  out  of  which  certain 
expenses  to  the  amount  of  30/.  were  defrayed,  leaving  a  balance  of  14,970/. ; 
— Ihat,  out  of  this  balance  of  14,970/.,  1000/.  was  paid  by  Sir  W.  Congreve, 
Henry  Clarke*  and  Joseph  Clarke,  or  some  or  one  of  them,  according  to  the 
agreement  of  the  SOih  of  October,  1824,  to  Henry  des  Rivieres  Beaubien,  and 
another  sum  of  1000/.  to  John  Hinde  ;  that  2500/.  was  handed  over  to  Congress, 
and  converted  by  him  to  his  own  use ;  that  it  was  agreed  that  the  remaining  sum 
of  10,470/.  should  be  divided  equally  amongst  the  directors  of  the  company,  ex- 
clusive of  Sir  W.  Congreve;  that,  accordingly,  Henry  Clarke  and  Joseph  Clarke 
retained  each  the  sum  of  1047/.,  and  paid  a  like  sum  of  1047/.  to  each  of  the  de- 
fendants, John  Bent,  James  Brogden,  Joseph  Maclean,  John  Dunston, 
*Timothy  Francis  Power,  and  Aubone  Altham  Surtees ; — ^that  they  paid  [*5G8] 
over  another  sum  of  1047/.  to  Sir  W.  Congreve  on  behalf  of  John 
Schneider,  but  without  the  knowledge  of  John  Schneider,  and  they  retained  in 
their  hands  the  like  sum  of  1047/.  for  the  plaintiff  William  Morgan,  who  had  been 
appointed  a  director,  but  was  then  abroad  and  had  not  assented  to  the  appoint- 
ment, if  he  should  think  proper  to  accept  the  same ;  that  Beaubien,  Hinde, 
Bent,  Brogden,  Maclean,  Power,  Dunston,  and  Surtees,  when  they  respective- 
ly received  these  sums,  believed,  or  had  good  reason  to  believe,  that  25,000/. 
had  not  been  really  paid  to  Flattery,  and  that  the  moneys  so  received  by  them, 
were  part  of  the  difference  between  the  sum  actually  paid  to  Flattery,  and  the 
sum  charged  to  the  company  as  paid  to  him  ; — and  that  these  transactions 
were  kept  secret  from  the  plaintiffs  and  the  other  shareholders,  and  were  not 
discovered  by  them,  till  November,  1825. 

The  bill  further  stated  that  an  act  of  parliament  was  passed  and  received  the 
royal  assent  on  the  22d  of  June,  1825,  intituled  **  an  act  to  encourage  the 
working  of  mines  in  Ireland  by  means  of  English  capital,  and  to  regulate  a 
joint  stock  company  for  that  purpose,  to  be  called  the  Arigna  Iron  and  Coal 
Company,"  whereby  it  was  amongst  other  things  enacted,  that  Sir  W.  Con- 
greve, Joseph  Clarke,  Henry  Clarke,  the  plaintiff  William  Morgan,  and  the 
several  other  persons  before  named  as  directors  of  the  company,  and  various 
other  individuals,  to  the  number  in  the  whole  of  about  two  hundred,  and  their 
executors,  administrators,  and  assigns,  and  all  persons  who  should,  from  time 
to  time,  hold  shares  in  the  company,  so  long  as  they  should  hold  such  shares, 
should  be  a  joint  stock  company,  by  the  name  and  description  of  the  Arigna 
Iron  and  Coal  Company ;  and  various  powers  were  given  to  them,  and  various 
provisions  were  made  for  the  regulation  of  the  association. 

*The  bill  insisted,  that  the  parties,  who  concurred  in  charging  the  [•569] 
company  with  25,000/.  as  the  price  of  the  mines,  when  10,000/.  only 
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was  paid,  had  coromiued  a  fraud  upon  ihe  other  ahareholders ;  that  Coogrere 
and  the  two  Clarkes  were  each  of  them  aoswerable  to  the  company  for  the 
whole  of  ihe  15,000/.,  with  interest  thereon  at  5L  per  cent. ;  and  that  Bent, 
Brogden,  Maclean,  Power,  Surtees,  Dunaton,  Beaubien,  i^nd  Hinde,  were  each 
.  anawerable  for  auch  part  of  that  sum  as  had  been  recei? ed  by  them  respectively, 
with  interest.  It  charged,  that,  in  fact,  there  never  was  any  bargain  made  by 
Congreve  and  the  Clarkes  with  the  company,  or  any  members  of  it,  for  the 
sale  of  the  mines,  and  that  the  true  plan  and  contrivance  was,  that  the  mines 
should  be  charged  to  the  company  at  a  price  different  from  that  at  which  they 
were  really  bought ;  that,  at  the  meeting  of  the  5th  of  November,  18M,  the 
company  had  not  been  actually  formed,  and  the  only  persons  present  were 
directors  and  agents,  who  were  parties  and  privies  to  the  fraud  intended  to  be 
practiced  ;  and  that  it  never  was  communicated  or  disclosed  to  the  plainiiff«y 
or  any  of  them,  or  to  any  of  the  other  shareholders,  at  the  time  when  they 
became  proprietors,  and  paid  their  instalments  (except  only  to  those  who  par- 
ticipated  in  the  profits  of  the  fraud,)  and  that  the  sum  of  25,000/.  was  not  to  be 
paid  to  Flattery,  or  that  Congreve  and  the  Clarkes,  or  any  of  themi  had  any 
interest  in  the  moneys,  or  were  to  derive  any  benefit  from  the  purchase. 

The  prayer  was,  that  it  might  be  declared  that  such  appropriation  of  15,000/. 
out  of  the  funds  of  the  company  was  a  fraud  upon  the  plaintiffs  and  the  other 
shareholders  ;  that  Congreve  and  the  two  Clarkes  were  liable,  jointly  and 
severally,  to  make  good  the  whole  amount  to  the  company  with  interest  at  5 
per  cent.,  and  that  each  of  the  defendants  was  answerable  for  the  sum 
[*570]  received  by  "^him ;  that  they  might  be  decreed  to  pay  the  same  accord- 
ingly, and  that  such  sum,  with  interest,  might  be  paid  to  the  bankers 
of  the  company,  to  the  company's  account  and  for  the  company's  use. 

Beaubien  and  Hinde  demurred  for  want  of  equity,  and  because  all  the  share- 
holders were  not  parties  to  the  suit. 

1827 ;  July  17. — Sir  Anthony  Hart,  Vice-Chancellor,  overruled  the  de- 
murrer. 

The  defendants  appealed. 

Mr.  Twiss,  and  Mr.  JL.  Lowndes^  for  the  demurrer. 

First,  the  transaction  in  substance  amounts  to  no  more  than  this,  that  Sir  Wm. 
Congreve  contracted  for  the  purchase  of  these  mines  for  10,000/.;  that  after- 
wards a  company  was  formed,  who  agreed  to  pay  25,000/.  for  them  ;  and  that 
Sir  Wm.  Congreve  and  his  friends  have  shared  the  profit.  It  is  not  alleged 
that  the  mines  are  not  worth  25,000/.  It  might  be  prudent  in  Flattery  to  sell 
them  for  10,000/.,  because  he  had  not  the  capital  requisite  for  deriving  benefit 
•from  them  ;  to  a  joint  stock  company,  with  funds  sufiicient  for  working  them 
on  a  great  scale,  they  may  be  worth  four  times  that  sum.  It  was  of  no  im- 
portance to  the  company  from  whom  the  purchase  was  actually  made,  or  what 
previous  agreement  may  have  subsisted  between  Flattery  and  Sir  Wm.  Con- 
greve :  the  only  points,  which  concerned  the  shareholders,  were-^the  price  to 
be  paid,  and  the  value  of  the  property  which  was  to  be  given  in  exchange. 
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When  Sir  Wm.  CoDgreye  made  his  arrangement  wiib  Flattery,  the  company 
did  not  exist ;  in  no  part  of  the  transaction  was  he  their  agent. 

^Secondly,  supposing  the  shareholders  to  have  a  ground  of  com-  L^^'^O 
plaint,  they  ought  to  sue,  as  in  Colt  v.  WooUaston^ia)  each  for  the 
sum  of  which  he  conceives  himself  to  have  been  defrauded  ;  and  one  or  two 
have  no  right  to  claim  redress  for  all  the  shareholders.  If  the  money  of  the 
persons,  who,  in  December,  1824,  had  subscribed  for  shares  in  this  specula- 
tion,  has  improperly  found  its  way  into  the  pockets  of  the  defendants,  those 
persons  may,  perhaps,  have  some  title  to  recover  their  aliquot  proportions. 
But  this  bill  does  not  profess  to  seek  relief  for  individuals  :  it  affects  to  assert 
the  rights  of  all  the  present  shareholders,  whoever  they  may  be  :  and  its  ob- 
ject is,  to  bring  back  certain  moneys  into  the  joint  stock  of  the  concern. 

Thirdly,  this  company,  not  being  incorporated  by  the  act  of  parliament,  is 
a  mere  partnership ;  and  therefore  all  the  partners  ought  to  have  been  made 
parties  to  the  suit ;  the  more  especially  that  its  only  purpose  is,  to  regulate  to 
a  certain  extent  a  partnership  transaction.  The  case  does  not  come  within  the 
exception,  which,  under  certain  circumstances,  permits  some,  out  of  a  great 
number,  to  sue  on  behalf  of  themselves  and  others ;  first,  because  it  nowhere 
appears  in  this  bill,  that  the  shareholders  are  so  numerous,  that  they  might  not 
all  be  brought  before  the  court  without  inconvenience  ;  and,  secondly,  because 
a  few  have  been  permitted  to  sue  on  behalf  of  themselves  and  others,  only 
where  an  account  was  to  be  directed,  in  the  prosecution  of  which  every  indi- 
vidual interested  would,  if  he  pleased,  have  an  opportunity  of  becoming  sub- 
stantially a  party  to  the  proceeding.  Here  there  is  no  account  asked,  nor,  ac- 
cording to  the  case  stated  by  the  bill,  will  any  account  be  decreed. 
*Were  this  suit  to  proceed,  the  single  question  in  it  would  be,  whether  [*572] 
the  defendants  are  or  are  not  (o  refund  15,000/. ;  and  that  point  would 
be  decided  at  the  hearing  on  the  evidence  in  the  cause  ;  so  that  the  rights  of 
all  the  partners  would  be  finally  deteroHned,  in  a  form  of  proceeding,  in  which 
the  great  mass  of  the  shareholders  would  have  no  opportunity  of  watching 
over  their  own  interests.  The  bill  prays  that  the  15,000/.  with  interest  may 
be  paid  to  the  bankers  of  the  company  for  the  use  of  company ;  many  of  the 
shareholders'  may  choose  rather  to  receive  with  their  own  hands  their  propor- 
tions of  the  sum. 

Fourthly,  if  the  suit  is  to  be  considered  as,  in  substance,  a  suit  by  the  com- 
pany to  assert  the  rights  of  the  company  against  individuals,  the  form  of  pro- 
ceeding, which  the  act  of  parliament  has  prescribed,  ought  to  have  been  fol- 
lowed. The  act  referred  to  in  the  hill(6)  is  declared  to  be  a  public  act ;  and 
the  third  section  provide8,(c)  that  all  proceedings,  whether  in  law  or  in  equity, 

(tf)  3  P.  Wms.  154.  (6)  6  G.  4,  e.  elxzxL 

*  (e)  •'  And  1m  it  en«oted,  that  all  aotiooa,  mitSt  and  proooedinfs,  wliather  at  law  or  in  equity,  or 
otberwiie,  to  be  commonoed,  intUtuted,  aod  proaaoiited  or  cairied  on  bj  or  on  behalf  of  the  laid 
company,  acainat  any  peraon  or  persons,  body  or  bodies  politic  or  corporate,  whether  such  person 
or  penons,  body  or  liodies  politic  or  corporate,  is  or  are  or  shall  then  be  a  member  or  members  of 
the  said  company  or  not,  ahall  and  lawfally  may  be  commenced,  instituted,  and  prosecuted  or  ear* 
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to  be  carried  on  by  or  on  behalf  of  the  company  against  any  person  or 
[*573}  persons,  whether  suoh  person  or  persons  *shall  be  a  meniber  or  mem- 
bers of  the  company  or  not,  shall  be  instituted  and  carried  on  in  the 
name  of  the  chairman,  or  of  one  of  the  directors  as  the  nominal  plaintiff. 
This  clause  afforded  every  facility  for  obtaining  full  relief.  But  the  plaintiffs 
have  chosen,  neither  to  adopt  the  course  prescribed  by  the  act  of  parliament, 
nor  to  comply  with  the  general  rules  of  the  court  by  making  all  the  sharehold- 
ers parties. 

Mr.  Home^  Mr.  Sugderit  Mr.  Lee,  and  Mr.  Pemherton,  for  the  bill. 

The  cases  cited  in  the  argument  wetey^-Chancey  y.  May,{a)  Good  v.  Ble^ 
ti?i«,(i)  Cockburn  v.  Thompson,{c)  Blain  t.  Agar^{d)  Gray  v.  Chaplin,(e) 

Van  Sandau  v.  Moore.{g) 
[•674]  *Thb  Lord  Chancellor  : — Upon  the  face  of  the  bill  I  cannot  help 
considering  the  transactions  stated  in  it  to  be  fraudulent.  Sir  William 
Congreve  entered  into  a  negotiation  with  Flattery  for  the  purchase  of  the  pro- 
perty in  question  at  the  price  of  10,000/.  for  a  joint  stock  company  of  which 
be  was  to  be  a  member  and  director.  After  the  treaty  was  begun,  the  two 
Clarkes  associated  themselves  with  Sir  William  Congreve  in  the  scheme  ;  and 
the  negotiation  with  Flattery  went  on.  The  object  was,  the  purchase  of  the 
Arigna  mines,  in  order  that  they  might  be  conveyed  to  a  company  by  whom 
they  were  to  be  worked;  and  the  company  was  to  consist,  not  of  Congreve 
and  the  Clarkes  alone,  but  of  a  considerable  body  of  shareholders. 

It  appears  that,  in  the  course  of  these  negotiations,  Congrave  and  the  Clarkes 
became  desirous  of  making  a  profit  out  of  the  original  transaction  for  the  pur- 
chase of  Flattery's  interest  in  the  mines.  The  first  plan,  which  occurred  to 
them,  was,  that  a  conveyance  for  the  sum  of  10,000Z.  should  be  made  to  per- 
sons nominated  by  them,  who  were  afterwards  lo  convey  to  the  company  for 
25,0002.    If  such  a  transaction  had  taken  place,  and  the  particulars  had  been 

ried  oM  in  the  name  of  the  penon  who  shall  be  for  the  time  being  the  chairman  of  the  direeton  of 
the  said  company,  or  in  the  name  of  any  one  director  for  the  time  bein|r  of  the  gaid  company,  as 
the  nominal  plaintiff  or  party  proceeding  for  and  on  behalf  of  the  aaid  company  ;  and  that  all  ac 
tions,  Baits,  and  proceedings,  whether  at  law  or  in  equity,  or  otherwise  to  be  commenced,  instituted, 
.  and  prosecnted  or  carried  on  against  the  said  company  by  or  on  behalf  of  any  peteon  or  persons, 
body  or  bodies  politic  or  corporate,  whether  such  person  or  persons,  body  or  bodies  politic  or  corpo* 
rate,  is  or  are  or  shall  then  be  a  member  or  members  of  tl^e  said  company  or  not,  shall  and  lawful- 
ly may  be  commenced,  instituted,  and  prosecuted  or  carried  on  against  the  person  who  shall  be  for 
the  time  being  such  chairman,  or  against  any  one  director  for  the  time  being  of  the  said  company, 
as  the  nominal  defendant  or  party  prooeeded  against  for  and  on  behalf  of  the  said  company ;  and 
that  all  prosecutions  to  be  oommeoeed,  instituted,  or  carried  on  by  or  in  behalf  of  the  said  company, 
against  any  person  or  persons,  for  embezzlement,  robbery,  or  stealing  of  the  moneys,  goods,  effects, 
or  property  of  the  said  company,  or  for  fraud  upon  or  against  the  said  company,  or  for  any  other 
crime  or  offence  committed  against  or  with  intent  to  injure  or  defraud  the  said  company,  shall  and 
lawfully  may  be  so  commeneed  or  instituted  and  carried  on  in  the  name  of  such  chairman,  of 
any  such  director  for  the  time  being  of  the  said  company:**  Ac. 

(o)  Prec.  in  Cha.  698.     (6)  13  Ves.  397.  (c)  16  Ve*  331. 

{d)  1  Sim.  S7.  (e)  2  Sim.  &,  Sto.  367  and  3  Russell,  126.        (g)  1  Russell,  441. 
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concealed  from  the  company,  it  could  not  have  been  sustained  ;  for,  considering 
the  sitaaiioo  in  which  Congreye  and  the  Clarkes  stood  with  reference  to  the 
company,  it  would  have  been  incumbent  on  them  to  have  communicated  the 
real  price  at  which  the  mines  bad  been  purchased  of  Flattery.  This  objection 
seems  to  have  occurred  to  them ;  and,  accordingly,  another  shape  was  given 
to  the  proceedings*  The  plan  now  adopted  was  this, — ^that  a  conveyance 
should  be  executed  directly  from  Flattery  to  trustees  for  the  company  ;  and 
although  Flattery  had  agreed  to  convey  the  property  for  10,000/.,  that 
in  this  conveyance  it  should  *be  stated  that  the  purchase  money  was  [*575] 
25,000/.,  in  order  that  the  difference  might  be  put  into  the  pockets  of 
Sir  William  Congreve  and  the  two  Clarkes,  and  some  other  individuals  whom 
they  might  choose  to  nominate.  Such  a  transaction  is  so  incorrect,  that  it  is 
quite  impossible  that  any  court  of  justice  could  permit  it  to  stand  ;  and  if,  after 
the  conveyance  had  been  so  made,  reciting  that  the  price  paid  to  Flattery  was 
25,000/.,  a  company  of  shareholders  was  formed,  who  acted  upon  that  repre- 
sentation, they  could,  in  justice,  be  chargeable  only  with  the  money  actually 
paid  to  Flattery  ;  and  if  a  larger  sum  was  taken  out  of  their  funds,  they  would 
be  entitled  to  call  on  the  individuals,  into  whose  hands  it  came,  to  refund  it.  In 
substance,  therefore,  the  plaintiffs  are  entitled  to  relief.[l] 

The  only  other  question  is,  whether,  in  point  of  form,  there  is  any  objection 
(0  this  bill  ? 

The  suit  is  instituted  by  certain  shareholders  on  behalf  of  themselves  and  all 
others  who  may  choose  to  come  in  and  take  the  benefit  of  the  suit.  It  has 
been  argued,  that  the  case  comes  within  the  clause  of  the  act  of  parliament.  I 
doubt  whether  the  terms  of  the  clause  are  sufficient  to  comprehend  it ;  and  the 
epirit  of  the  act  does  not  extend  to  transactions  such  as  are  in  question  here. 
That  clause  was  introduced,  in  order  that,  where  the  company  was  concerned 
on  one  side,  and  individuals  contracting  with  it,  being,  perhaps  at  the  same 
time  members,  were  concerned  on  the  other, ^suits  might  be  carried  on,  with- 
out being  impeded  by  the  objections  which  would  otherwise  have  arisen. 

Here  is  a  fund  in  which  all  the  shareholders  are  interested  ;  15,000/.  has 
been  improperly  taken  out  of  it :  a  fraud  had  been  committed  on  them 
all.  Is  it  necessary  *that  all  should  come  into  a  court  of  justice,  for  [*576] 
the  purpose  of  joining  in  a  suit  with  a  view  to  obtain  redress  ?  It 
is  possible  that  the  number  of  shareholders  may  be  six  thousand,  for  the  capi- 
tal of  the  company  is  fixed  by  the  act  of  parliament  at  300,000/.,  divided  into 
ehares  of  50/.  each  ;  and  justice  never  could  be  obtained,  if  any  very  great 
number  of  plaintiffs  were  put  on  the  record. 

It  is  said  that  there  is  nothing  on  the  face  of  the  bill  which  shows  that  the 
shareholders  are  so  numerous,  that  they  could  not  all  be  joined  as  parties  with- 
out inconvenience.    I  think  it  does  appear  sufficiently,  that,  if  all  were  joined 

[1]  For  AraerieanGUM  on  the  rabjeet  of  ooneoalment  and  miarepreieDtatioii,  tee  Amer.  Ch.  Di- 
goat*  Agfeeiiient,  VI. 
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the  number  of  complainants  would  be  inconveniently  gieat ;  first,  because  the 
shares  are  six  thousand  in  number,  and,  secondly,  because  it  appears  by  the 
act  of  parliament  that  there  were  then  upwards  of  two  hundred  shareholders. 
It  is,  clear,  therefore,  that  justice  would  be  unattainable,  if  all  the  shareholders 
were  required  to  be  parties  to  the  suit 

It  is  said,  each  shareholder  might  file  a  bill  to  recorer  his  proportion  of  the 
money.  Such  a  course  would  produce  enormous  inconvenience.  Are  two 
hundred  bills  to  be  filed,  in  order  to  do  justice  in  this  matter  ?  If  justice  can 
be  done  in  one  suit,  the  court  will  sustain  such  a  proceeding ;  for  to  require 
all  the  shareholders  to  be  parties,  or  to  leave  each  shareholder  to  file  a  separate 
bill  to  redress  his  own  wrong,  would,  in  substance,  be  a  denial  of  justice. 

In  the  present  case,  it  appears  to  me  that  juslice  may  be  done  in  one  suit. 
All  the  shareholders  stand  in  the  same  situation ;  the  property  has  been  taken 
out  ctf  their  common  fund  ;  they  are  entitled  to  have  that  property  bought  back 
again  for  the  benefit  of  the  concern.  When  all  parties  stand  in  the 
[*577]  same  situation,  and  have  *^one  common  right,  and  one  common  interest, 
in  what  respect  can  it  be  inconvenient  that  two,  or  three,  or  more, 
should  sue  in  their  own  names  for  the  benefit  of  all  ?[1] 

It  is  said  that  the  prayer  of  the  bill  is  incompatible  with  this  form  of  pro- 
ceeding ;  for  it  asks  that  the  transaction  may  be  declared  fraudulent,  and  that 
the  defendants  may  be  ordered  to  pay  the  15,0002.,  with  interest,  to  the  bankers 
of  the  company,  on  the  account  and  for  the  use  of  the  company.  Whether, 
ultimately,  the  decree  will  be  in  that  precise  form,  is  not  now  the  question. 
The  court  may  think  it  right  to  direct  the  money  to  be  repaid  with  interest ;  or 
it  may  direct  inquiries  ;  and  it  is  not  improbable  that  the  money  may  be  ordered 
to  be  brought  back  into  the  general  funds  of  the  society.  But,  whatever  may 
be  the  particular  form  of  relief,  which  may  ultimately  be  given,  there  is  no 
doubt  that,  if,  at  the  hearing,  it  appears  that  this  15,000Z.  was  obtained  by 
fraud,  the  court  will  make  a  decree,  the  efiect  of  which  will  be  to  compel  those, 
who  were  parties  to  the  transaction,  to  refund  the  money  to  those  to  whom  it 
rightfully  belongs. 

Demurrer  overruled. 

[1]  The  above  decision  m  folly  eupported  by  Lord  Cottenbam  ia  WaUworth  ▼.  HoU,  (1841«) 
4  Myl.  &>  Cr.  619.  **  I  tbink  it,**  be  says,  •<  tbe  duty  of  tbit  coart  to  adapt  iti  practice  and  couree 
of  proceeding  to  the  existing  state  of  society,  and  not  by  too  strict  an  adherence  to  forms  and  nles, 
established  under  different  circumstances,  to  decline  to  admmister  justice,  and  to  enforce  rights  for 
which  there  is  no  other  remedy.**  See  further  BainHdg$  r.  Burton^  2  Bear.  539.  The,  Soeietf 
for  the  JUtutration  of  Practical  Knowledge  t.  Ahhott,  ib.559.  Story's  Eq.  Plead.  74,  113,  et  seq. 
126,  et  seq.  2  Sim.  &  Sta.  (Am,  ed.)  26,  n.  1,  272,  n.  2.    Lube's  Eq.  Plead.  22,  and  n  1. 
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•Gardner  v.  Rowe.  [•STS] 

1828;  May  19. 

An  attachment  is  irresrular,  if  it  w  sealed  and  delivered  out  by  the  aealer  before,  though  it  is  not 
parted  with  till  after,  the  requisite  affidarit  is  iled. 

This  was  a  motioit  to  discharge  an  attachment  for  irregularity,  on  the  ground 
that  it  had  issued  before  an  affidavit  was  filed. 

On  the  22d  of  August,  a  subpcsna  for  costs  was  served  on  the  plaintiiT  Col- 
lins, and  the  amount  demanded  from  him.  He  paid  the  amount  to  his  own 
solicitor,  who  took  upon  himself  to  pay  it  into  the  hands  of  the  under- sheriff  of 
Middlesex,  though  no  attachment  had  then  issued.  On  the  4th  of  Septemberi 
an  attachment  was  bespoken,  and  an  affidavit  of  the  service  of  the  subpoena 
was  left  with  the  clerk  in  court.  He  did  not  file  the  affidavit  till  the  6th  of 
October,  and  did  not  deliver  out  the  attachment  till  the  7th  of  October.  It  had 
been  sealed  upon  the  3d  of  that  month. 

Mr.  Agar^  in  support  of  the  motion  : — The  general  order  of  the  23d  of  Jan- 
uary, 1629,(a)  provides,  "  that  neither  the  six  derks,  nor  any  of  the  cursitors, 
nor  the  registrar  of  the  court,  their  clerks  or  deputies,  do  make,  pass,  or  enter 
any  orders  for  attachments,  commissions  of  dedimus  postestatem^  or  other  com- 
missions, writs,  processes,  or  proceedings,  grounded  upon  an  affidavit,  unless 
the  said  affidavit  be  first  filed  and  registered  in  the  affidavit  office  as  aforesaid." 
That  order  was  confirmed  and  enforced  by  the  general  order  of  the  28th  of 
February,  1632  ;(6)  and  another  order  of  the  20th  of  May,  1659,(c) 
says,  "  neither  shall  any  process  *of  contempt  issue,  before  such  affi-  [•STQ] 
davit  be  duly  filed  with  the  said  register  of  affidavits,  whereby  recourse 
may  be  had  to  the  same  as  occasion  may  require.^  The  order  of  the  15th  of 
November,  1660,(d)  is  to  the  same  effect.  In  Broomhead  v.  Smith,{e)  which 
occurred  in  1803,  it  was  suggested  that  these  orders  had  fallen  into  disuse,  and 
that  for  many  years  it  had  been  considered  to  be  the  established  practice,  that 
the  process  was  regular,  if  the  affidavit  was  left  with  the  clerk  in  court,  and 
filed  at  any  lime  before  the  return  of  the  writ.  A  practice,  which  permitted 
process,  affecting  the  liberty  of  the  subject,  to  issue  before  the  filing  of  the 
affidavit  on  which  it  was  grounded,  was  irrational.  But,  after  the  case  of 
Broomhead  v.  Smithy  there  was  no  pretext  for  any  deviation  from  the  ordera 
for  time  to  come.  For  Lord  Eldon,  with  the  concurrence  of  Sir  William 
Grant,  there  Sh\dy(g)  "  The  best  way  will  be  not  to  decide  upon  the  point  of 
practice,  but  to  make  an  order  now,  that  no  such  process  shall  issue  in  future, 
without  an  affidavit  previously  filed :  of  the  propriety  of  which  we  have  no 
doubt."  Here  the  attachment  issued  before  the  6th  of  October ;  for  it  was 
sealed  before  that  day,  and  was  in  the  hands  of  the  clerk  in  cotut,  who  is  the 
agent  of  the  party  issuing  it,  and  may  part  with  it  at  any  time  he  pleases. 

(•)  Beamed  Ofdeis,  57.  (A)  Ibid.  SS.  (e)  Ibid.  149. 

<d)  Beamas'  Orden,  147.  (e)  8  Ves.  357.  (g)  8  Yes.  363. 
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Mr.  Knight,  contra :— ^Wheii  the  writ  of  attachment  ia  bespoken,  the  affi* 
darit,  on  whicLit  is  to  be  grounded,  is  left  with  the  clerk  in  court ;  it  is  hia 
business  to  file  it  in  due  time ;  and  the  uniform  praetice<a)  has  been, 
[*580]  never  to  consider  *it  necessary  to  file  the  afildavit,  till  immediately  be- 
fore the  officer  of  the  cour.t  parts  with  the  writ.  So  long  as  the  at* 
tachment  is  in  the  hands  of  the  officer  of  the  court,  it  cannot  be  considered  as 
issued  :  it  is  issued,  only  when  it  is  delivered  to  the  party  who  has  a  right  to 
put  it  in  execution.  Broomhead  v.  Smitk{b)  corrected  the  practice  of  not 
filing  the  affidavit  till  the  attachment  was  returnable  ;  but  it  did  no  more.  The 
course  of  proceeding,  which  was  remedied  there,  was  improper  ;  because  the 
party,  against  whom  the  attachment  issued,  might  have  been  taken  upon  it, 
and  detained  in  custody,  without  having  the  means  of  ascertaining  what  the 
affidavit  was,  upon  which  the  regularity  of  the  process  depended.  No  such 
inconvenience  can  attend  the  practice,  as  now  understood  :  because  the  affida* 
vit  must  be  filed,  before  the  process  can  be  put  in  force. 

The  Lord  Chancellor  was  of  opinion,  tliat,  after  the  case  of  Broomhead 
v.  Smithf  the  order  of  1629  could  not  be  considered  as  not  in  force ;  that, 
upon  all  the  orders  taken  together,  the  attachment  ought  not  to  exist,  till  the 
affidavit  was  filed ;  and  that  the  attachment  must  be  taken  to  be  issued,  when 
it  is  delivered  out  by  the  sealer. 

The  attachment  was  discharged  with  costs. 


[•581]  *GoRDON  t;.  Calvert. 

1828;  May  21.21. 

B.  beingr  hiiyd  u  a  clerk  to  A.  &  Co.,  bot  not  for  any  definite  period,  0.  it  D.  joined  with  him 
in  a  bond  to  lecare  bis  duly  accounting  for  his  aeaeti ;  C.  died,  and  his  ezecatox  gtive  a  written 
notice  to  A.  &.  Co.  that  she  woald  no  longer  remain  surety  ;  A.  &  Co.  communicated  this  no- 
tice to  B.,  and  required  and  obtained  from  him  the  bond  of  another  surety ;  D  died,  and  also 
the  new  surety  ;  and,  four  years  and  a  half  after  the  death  of  C,  B.  died,  when  deficiencies 
were  found  in  his  accounts,  subsequent  to  the  notice :  Held,  that  the  executrix  of  C.  had  no 
equity  to  restrain  A.  dc  Co.  from  proceeding  at  law  on  the  bond. 

Felix  Calver'*'  &  Co.  having  agreed  to  take  Richard  Edwards  into  their 
service  as  collecting  clerk,  but  not  for  any  definite  period,  he,  together  with 
Gordon  and  Kent,  in  May,  1820,  executed  a  joint  and  several  bond  to  two  of 
the  partners,  for  the  penal  sum  of  20002.,  with  a  condition  to  be  void,  if  he 
Edwards  should,  from  time  to  time  and  at  all  times  during  his  continuance  in 
the  service  of  the  firm,  duly  account  for  all  his  receipts.  Gordon  died  on  the 
31st  of  October,  1821 ;  and  his  executrix  shortly  afterwards  sent  to  Calvert  & 
Co.  a  letter,  informing  them  of  his  death,  and  stating  that  she  would  no  longer 
remain  surety  for  Edwards.    To  this  letter  Calvert  &  Co.  returned  no  an- 

(a)  The  practice  is  stated  thus  in  Harrison's  Practice,  p.  400,  NewlaDd*s  edition :  «•  It  is  saffi- 
eient  to  file  an  affidsTit  any  time  before  or  the  day  an  attachment  is  made  out,  bat  not  afterwards." 
.   (6)  8  Ves.  357. 
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■wer ;  but  they  showed  it  to  Edwards,  and  required  from  him  further  security ; 
and,  in  January,  1822,  James  I?es  Edwards  executed  to  them  a  bond  for  the 
same  penal  sum,  and  with  the  same  condition  as  the  6rst  bond.  This  second 
bond  recited  the  first,  and  purported  to  be  given  as  an  additional  and  further 
security.  Kent  died  and  also  James  Itcs  Edwards ;  but  no  further  security 
was  required  by  Calvert  &,  Co. 

In  1826  Richard  Edwards  died  ;  and  it  was  then  discovered,  that  there  were 
deficiencies  in  his  accounts  to  the  amount  of  upwards  of  1700/.,  principally  in 
respect  of  sums  received  by  him  after  January,  1822. 

An  action  being  brought  on  the  bond  against  the  executrix  of  Gordon,  she 
filed  her  bill,  and  obtained  the  common  injunction.  The  defendants 
afterwards  put  *in  their  answer,  admitting  the  facts  as  above  stated,  [*582] 
but  denying  that  they  ever  intended  to  release  Gordon's  estate,  or  that 
the  bond  of  James  Ives  Edwards  was  taken  otherwise  than  as  an  additional  se- 
curity ;  and  upon  this  answer  the  Vice-chancellor  dissolved  the  injunction. (a) 
The  plaintiff  now  moved  before  the  Lord  Chancellor,  that  the  order  of  the 
Vice-chancellor  might  be  discharged,  and  that  an  injunction  might  issue  to 
restrain  the  action  on  the  bond. 

The  Attorney- General,  {Sir  Charles  Wetherell,)  Mr.  Treshve,  and  Mr. 
Swann^  for  the  plaintiff :  It  is  absurd  to  say  that  such  an  obligation  of  suretyship 
as  has  been  entered  into  here,  shall  subsist  as  long  as  Calvert  &  Co.  please. 
The  services  of  Edwards  might  have  been  determined  at  any  moment  by  either 
him  or  them;  and  the  sureties  must  have  had  a  right  to  protect  themselves 
from  future  liability.  A  suretyship  for  an  indefinite  period  is  not  a  suretyship 
which  is  to  last  for  ever,  or  which  is  determinable  only  at  the  will  of  him  who 
has  the  benefit  of  it.  When  Calvert  Sl  Co.  received  the  letter  of  the  execu- 
4rix,  they  might  either  dismiss  Edwards  from  their  service,  or  continue  to  em- 
ploy him,  without  relying  any  longer  on  Gordon's  responsibility  :  but  coidd 
ihey  say  to  the  executrix,  *'  We  shall  continue  to  employ  Edwards ;  and  as 
long  as  we  choose  to  retain  him  in  our  service,  the  assets  of  your  testator 
shall  remain  answerable  to  us  ?^  If  she  had  filed  a  bill  in  November,  1821, 
to  have  the  amount  of  her  liability  in  respect  of  Edward's  receipts  up  to  that 
time  ascertained,  and  upon  satisfying  whatever  might  be  then  due,  to 
be  relieved  from  further  responsibility,  *could  Calvert  &  Co.  have  [*583J 
insisted  that  the  assets  should  be  a  security  for  the  future  dealings  be- 
tween them  and  Edwards  ? 

Besides,  the  notice  was  not  resisted ;  it  was  received  and  acquiesced  in  ; 
and  Calvert  dc  Co.  protected  themselves  by  requiring  and  obtaining  the  secu- 
rity of  a  new  obligor. 

Mr.  Sugden  and  Mr.  Garrett,  contra,  were  not  heard. 
The  Lord  Chancellor  stated,  that,  if  the  executrix  had  a  right  to  say, 
^  I  will  not  be  liable  any  longer,"  and  if  the  notice,  which  she  gave  to  Calvert 
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(a)  3  Sim.  353. 
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&  Co.,  put  an  end  to  her  liability,  that  defence  was  aa  available  at  law  as  in 
equity  ;(a)  that  there  waa  nothing  to  show  that  the  obligees  acquiesced  in  the 
wish  of  the  testatrix  to  be  released ;  that  there  was  no  ground  on  which  the 
court  could  say,  that,  when  the  second  bond  was  executed,  there  was  an  inten* 
tion  to  gWe  up  Gordon's  security^-and  the  contrary  was  expressly  sworn ;  and 
that  it  wa9  reasonable  to  require  a  further  security,  as  Gordon's  executrix  would 
be  answerable  only  to  the  extent  of  the  assets.  He  was,  therefore,  of  opinion 
that  there  was  no  ground  for  the  interposition  of  a  court  of  equity  ;  and  he 
refused  the  motion  with  costs.[l] 

(a)  It  deei  not  appear,  that  any  dofeaee  of  thii  kind  waa  attenpted  in  the  action.    See  Calvert 
V.  Gordon,  7  Bam.  dD  Crew.  809. 

[1]  In  Oo9$  T.  StmooUf  2  Soniner,  453,  468,  Mr.  Jaatioe  Story  ttrongly  intimates  his  dissatis^ 
faction  with  the  doctrine  of  the  case  in  the  text,  although  the  case  before  him,  resting  upon  its  own 
peculiar  circumstances,  required  no  express  declaration  of  opinion.  The  application  of  the  rule 
may  have  been  harsh  in  the  particular  instance,  but  what  general  rule  of  law  has  ever  been  other, 
viie  7  There  is  one  eonrideration  which  strikes  the  editor  as  oondnsive  on  the  subject.  To  whom 
was  the  oredit  originally  given  7  To  the  clerk  or  agent  employed,  or  to  the  surety  who  undertook 
for  his  faithful  performance  of  his  duties  7  If  Edwardt  would  not  have  been  hired  by jCalvert  ^  Co. 
without  the  responsibility  of  Gordon,  it  is  clear  that  credit  was,  to  a  greater  or  less  extent,  given 
to  Gordon,  and  certainly  the  equity  is  stronger  in  favor  of  the  party  yielding  oonfidence  on  the  as- 
■uraDce  of  another,  than  of  him  who  by  his  assaimnce  has  inditoed  that  confidence. 
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*Whitb  v.  ViTTy.(a)  [•584] 

A  TBSTATOR,  who  died  in  1818,  after  de?iiing  a  freehold  house  to  his  wife 
and  her  hefrs,  devised  the  residue  of  hisyreeAoU  estates,  situate  in  four  specified 
parishes)  or  elsewhere  in  the  county  of  Cambridge,  to  two  trustees  and  their 
heirs,  upon  the  trusts  thereinafter  declared  concerning  the  same ;  that  is  to 
say,  upon  trust  that  they  should  sell  his  several  copyJudds  in  the  parishes 
aforesaid,  and,  after  satisfying  the  costs  of  the  sale  out  of  the  moneys  thenc# 
arising,  should  pay  the  residue  to  his  executor  for  the  purpose  of  satisfying,  in 
the  first  place,  certain  legacies ;  and  he  then  devised  all  th^  residue  of  bis  mal 
and  personal  estate  to  A.  B.  The  testator,  besides  freeholds  and  copyholds 
situate  in  the  four  parishes,  had  freeholds  not  situate  in  the  county  of  Cam* 
bridge,  and  copyholds  not  situate  within  the  four  parishes  ;  and  all  the  copy- 
holds had  been  surrendered  to  the  use  of  his  will. 

The  cause  was  argued  in  November,  1826,  before  Eldon,  Lord  Chancellor, 
assisted  by  the  Lord  Chief  Justice  of  the  king's  bench,  and  the  Lord 
Chief  Justice  *of  the  common  pleas ;  and  on  that  occasion  the  two    [*565] 
Lords  Chief  Justices(6)  stated  their  opinions  to  be, — 

That  the  beneficial  interest  in  all  the  freeholds,  whether  situate  in  the  coun- 
ty of  Cambridge  or  elsewhere,  passed  to  the  residuary  devisee : 

That  the  legacies  were  a  charge  only  on  the  copyholds  situate  in  the  four 
parishes : 

That  no  estate  in  those  copyholds  passed  to  the  trustees,  but  only  a  power 
to  sell  : 

That  any  surplus  of  the  moneys  arising  from  the  sale,  which  might  remain 
after  satisfying  the  legacies,  passed  by  the  residuary  clause  :  and 

That  the  copyholds  not  situate  within  the  four  parishes  passed  to  the  resi- 
duary devisee. 

Lord  Eldon,  after  he  had  resigned  the  great  seal,  transmitted  to  the  parties 
a  written  judgment,  of  which  the  material  part  was  as  follows  : — 

''  In  this  case  it  is  perfectly  clear,  that  legal  construction  will  not  admit,  as 
I  think,  of  considering  the  word  copyhold  as  introduced  by  mistake  instead  of 
freehold ;  and,  therefore,  that  the  will  must  be  construed  as  if  the  testator  had 
directed  the  word  copyhold  to  be  inserted  where  it  is  found. 

(a)  9  RoMell.  484. 

(4)  The  judcrments  of  the  Chief  JueUees  are  reported  in  9  Roieell,  484.  It  wu  only  racentlj 
thet  Uie  reporter  micerteined,  that  Lord  £kioB  had  ezpreeeed  any  opinion,  farther  than  ie  there  eta* 
ted,  on  the  queetionji  diseoMed. 
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iea8.-.Whit«  V.  Vitty.  '  " 

"  I  agree  with  the  chief  justices  in  the  opinions  in  which  they  have  concur- 
red : — that  the  freehold  estates,  (as  to  the  beneficial  interests)  in  the  four  par- 
ishes or  elsewhere  in  Cambridgeshire,  pass  to  the  residuary  dcTisee. 
[*586]  They  are  given  to  Richard  Vitty  and  Pearse  White,  or  *the  survivor, 
his  heirs  or  assigns,  upon  the  trusts  thereinafter  expressed  or  declared, 
that  is  to  say ;  and,  with  the  chief  justices,  I  think  that  the  residuary  clause 
may,  in  construction,  be  connected  with  the  devise  of  these  freehold  estates, 
so  as  to  pass  the  beneficial  interest  in  them  to  the  residuary  devisee.  I  think 
any  other  freeholds  which  the  testator  had  not  devised  to  White  and  Vitty 
would  pass  under  the  residuary  devise.  And  as  I  understand  all  tlfe  testator's 
copyhold  estates  were  surrendered  to  the  use  of  the  will,  whether  in  .the  four 
parishes  or  out  of  them,  I  think  that,  as  to  the  copyholds  in  the  four  parishes, 
the  legacies  mu^t  be  paid  out  of  the  produce  of  them  made  by  sale,  if  that 
produce  is  sufficient  to  pay  them,  and  if  there  is  a  surplus,  I  think  that  surplus 
belongs  to  the  residuary  devisee.  I  also  think,  that,  if  that  produce  is  insuffi- 
cient to  pay  the  legficies,  there  is  no  other  fund  created  by  this  will  out  of 
which  the  deficiency  can  be  paid.  I  think  the  copyhold  not  in  the  four  par- 
ishes goes  under  this  will  to  the  residuary  devisee." 
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See  AammM 


ACCOUNT. 


ACCUMULATION- 

Where  legraeies  are  gi^en  upon  trust  to  ftceumu- 
late  the  interest  and  dividends,  such  accomola. 
ted  interest  and  dividends  will  not  pass  by  a 
gift  over  of  the  principal  sams  unless  the  court 
is  satisfied,  by  a  reference  to  other  clauses  of 
the  will,  that  the  interest  and  dividends  were 
omitted  in  the  gift  over  by  clerical  mistake. 
Harvey  v.  Cooke,  34 

See  Crazier  v.  FHeher^  398 

ADVANCEMENT. 
See  CoviNAMT,  3. 

AGENT. 

1.  An  agent,  named  executor,  is  not  entitled  to 
charge  commission  on  business  done  subse- 
qnsntly  to  the  tesUtoi's  death.    Sheriff  v.  Axe, 

33 

3.  A  receiver  appointed  by  the  court  is  not  an. 
swerable  for  a  loss  of  moneys  bv  the  failure  of 
a  banker,  if  they  are  not  mixed  with  his  own 
moneys,  and  are  bona  fide  deposited  for  security 
only,  under  circumstances  in  which  they  could 
not  have  been  properly  paid  into  court.  Std- 
way  V.  Salway,  60 

3.  Where  notice  is  given  by  a  party  to  his  agent 
in  a  particular  adventure,  that  another  person 
is  jointly  interested  with  him  in  the  adventure, 
this  fTMui  facie  imposes  upon  the  agent  the 
neeessitv  of  accounting  with  such  other  person 
for  his  share  of  the  adventure. 

But  this  obligation  ceases  to  exist,  if  the 
transactions  show  that  it  was  the  intention  of 
such  other  person,  and  of  the  party  originally 
interested  in  the  adventure,  that  the  agents 
should  aiscoont  solely  with  the  latter.  Ktllock 
▼.  Chregg,  385 

4.  A  business,  whioh  was  the  property  of  A.,  was 
carried  on  in  the  name  of  B.,  who  was  the  agent 
of  A.  at  a  fixed  salary ;  A.  being  under  con* 


siderable  liabilities  in  respect  of  that  business, 
B.  became  bankrupt ;  A.  was  held  to  have  a  lien 
on  the  property  of  the  concern  to  the  extent  of 
his  liabilities  ;  and  the  assignees  of  B.  were  re. 
strained  from  interfering  with  the  business,  or 
the  property  belonging  to  it,  and  from  receitine: 
moneys  due  to  it    Axcraft  v.  Wood,        487 

AGREEMENT. 

If  A.,  for  valuable  consideration,  undertakes  to 
surrender  a  copyhold  to  B.,  and  B.,  on  borroW' 
ing  money  from  C,  enters  into  a  written  agree, 
ment  with  C,  that  he,  B.,  will  surrender  the 
same  copyhold  to  C.  by  way  of  mortgage  secu. 
rity,  A.  is  not  justified  in  refusing  to  surrender 
the  copyhold  to  B.,  because  he.  A.,  has  re- 
ceived notice  ftma  C.  of  the  agreement  between 
him  and  B. 

The  surrender  by  A.  to  B.  does  not  prejudice, 
but  promotes,  that  agreement :  and  C.  is  not 
a  necessary  party  to  a  suit  to  compel  A.  to  sur- 
render  to  B.    v.  Walford^  872 

See  Bakon  and  FEiim,  1. 

AMENDMENT. 

Semble.  Leave  will  not  be  given  to  amend  a  plea, 
unless  the  court  is  satisfied  that  the  defect, 
which  the  amendment  is  intended  to  remedy, 
arose  from  an  accidental  slip.  Jackson  v.  Rowe, 

514 

ANNUITY. 

A  testator,  by  his  will,  gave  certain  annuities, 
and  directed  that  the  sum,  set  apart  to  secure 
them,  should,  as  the  annuitants  died,  sink  into 
the  residue  of  his  personal  estate:  By  a  codicil 
to  his  will,  he  stated,  that,  in  case  his  property 
woi|}d  not  provide  an  income  equal  to  the  an* 
nuities,  they  should  be  rateably  reduced ;  His 
estate  was  deficient,  and  the  annuities  were  rate- 
ably  reduced  :  Upon  the  death  of  any  annuitant 
the  sum,  net  apart  to  secure  the  reduced  annui. 
ty,  will  belong  to  the  residuary  legatees,  and 
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k  not  to  be  applied  to  inereue  the  redaoed  mn. 
naities  to  ike  amount  given  by  the  will*  For. 
mer  ▼.  MUU,  86 

ANSWER. 

1*  Where  the  obligor  in  a  bond  hae  obtained  the 
common  injunction  to  restrain  the  obligee  from 
proceeding  in  an  action  which  has  been  com- 
menced in  hie  name  by  an  ascignee  of  the  bond, 
the  answer  of  the  obligee  cannot  be  read  in  op- 
position to  a  motion  to  dissolve  the  injunction 
made  by  the  assignee.    Montague  v.  Hill,  128 

9.  Where  the  answer  of  a  defendant  insists  that 
a  covenant  was  inserted,  without  his  knowledge 
or  consent,  in  a  deed  executed  by  him,  and 
that  the  deed  was  not  read  over  to  him,  and 
that  the  covenant  is  a  fraud  upon  him,  such 
deed  cannot  be  proved  otiNi  voce  againit  him 
as  an  exhibit ;  but  it  may  be  so  proved  as  against 
another  defendant,  whose  answer  does  not  im. 
peach  the  validity  of  the  covenant.  Barfield 
V.  KeUy,  355 

3.  Leave  refused  in  a  tithe  suit,  to  file  a  supple- 
mental  answer,  setting  up  a  modus,  after  the 
cause  had  been  set  down  for  hearing.  Maedou- 
gal  V.  Piurier,  486 

AFPEAL. 

1.  Where  there  is  a  fair  and  substantial  question 
to  be  argued  on  appeal,  the  decree  may  be 
varied  as  to  costs,  though  affirmed  in  every 
other  point;  but  it  will  not  be  varied  as  to 
costs,  where  the  point,  which  is  presented  as 
the  ground  of  appeal,  has  no  substance.  At- 
torney General  v.  Butcher ,  ISO 

3.  Order  made  to  slay  proceedings  to  enforce  an 
answer,  pending  an  appeal  to  the  house  of  lords 
against  an  order  over-ruling  a  demurrer.  The 
King  oj  Spain  v.  Machudo,  560 

APPOINTMENT. 
See  Baron  and  Fkmmb,  1.    Power,  1,  2. 

APPROPRIATION  OF  PAYMENTS. 

A.,  B.,  and  C,  carrying  on  business  in  copartner, 
ship  for  a  term,  which  would  expire  on  the  19th 
of  Febrnsry,  1807,  under  articles  which  em- 
powered A.,  in  case  of  his  death  during  the 
term,  to  bequeath  his  share  of  the  trade  in  fa- 
vor of  his  wife  or  children, — S.,  a  customer  of 
the  bank,  and  a  suretv,  covenanted  that  they 
or  one  of  them,  would  pay  to  A.,  B.,  and  C, 
the  survivors  or  survivor  of  them,  &c.  all  sums 
which,  on,  be<«re,  or  until  the  19th  of  February, 
1807,  should  become  due  from  tlie  customer  to 
A.,  B  ,  and  C  ,  the  survivors  or  survivor  of  them, 
&c. :  A.  died,  having  bequeathed  his  share  of 
the  concern  to  his  executors,  in  trust  for  his 
children :  the  business  continued  to  be  carried 
on  under  the  same  firm  as  before ;  and  bis  ex- 
ecutors interfered  in  the  management,  and 
shared  in  the  profits.  At  the  time  of  A.*s  death, 
the  balance  due  from  S.  to  the  bank  was  up- 
wards of  14,000/. ;  after  that  time  S. continued 
his  dealings  with  the  bank  in  the  same'tnanner 
as  previously,  paying  in  more  than  14,000i. 
within  a  few  weeks  after  A.'s  death,  but  diaw- 
ing  out,  during  the  same  period,  a  larger  sum  ; 
and  these  subsequent  dealmgs  were  contained 
in  the  samo  account  current  with  the  preced- 


ing dealings :  some  years  afterwards,  S.  became 
insolvent,  bein^  indebted  to  the  bank  in  a  bal- 
ance  of  19.000/.  and  upwards :  Held, 

That  the  partnership,  which  carried  dn  the 
business  after  the  death  of  A.,  was  a  new  paru 
nership ; 

That  the  surety's  covenant  did  not  extend 
to  cover  sums  advanced  to  the  customer  by  the 
bank  after  A.*s  death  ; 

That  the  balance,  due  at  A.'s  death  from  the 

customer,  was  to  be  considered  as  discharged 

by  the  payments  subsequentlv  made  by  him  to 

i  the  bank.    Pemberton  v.  OakeSt  154 

APPROPRIATION  IN  SATISFACTION 
OF  A  LEGACY. 
See  Interplbadbb. 

ASSIGNOR  AND  ASSIGNEE. 
See  Injunction,  1.  3. 

ATTACHMENT. 

1.  An  attachment,  sealed  after  an  order  for  time 
has  been  obtained,  but  before  it  has  been  served 
on  or  notified  to  the  plaintifi^  is  regular.  Hewee 
V.  Hetoee,  508 

2,  An  attachment  is  irregular,  if  it  is  sealed  and 
delivered  out  by  the  sealer  before,  though  it  is 
not  parted  with  till  after,  the  requisite  affidavit 
is  filed.    Gardner  v.  jRotee,  578 

BANKRUPT. 

French  stock,  the  property  of  a  bankrupt,  was 
transferred  by  him  to  his  wife,  who  afterwards 
transferred  it  to  her  three  sisters ;  the  wife,  by 
her  will,  exercised  a  general  power  of  appoint- 
ment which  she  had  over  moneys  standing  in 
the  name  of  trustees  in  the  English  funds,  and 
died  in  her  husband's  lifetime ;  one  of  the  three 
sisters,  who  was  also  an  appointee,  and  her  re- 
siduary legatee,  and  usually  resided  in  Ffanoe, 
took  out  administration  to  her,  with  the  will 
annexed.  An  injunction  was  granted  at  the 
suit  of  the  assignee  to  restrain  the  trustees  from 
transferring  any  of  the  stocks  in  the  Englirfi 
fund^  over  which  the  deoeased  wife's  power  of 
appomtment  extended.    Stead  v.  CUyf     550 

BANKRUPTCY. 

A  petition  presented  by  a  bankrupt  in  person,  and 
which  he  appears  in  person  to  support,  is  not 
within  the  order  of  the  13th  August,  1809. 
Jn  the  matter  of  Bruce,  823 

BARON  AND  FEME. 

1.  Where  a  feme  cwert,  having  separate  proper- 
ty, joins  in  a  security  for  money  advanced  to 
her  husband,  the  court  acts  upon  it,  not  as  an 
agreement  to  charge  her  separate  property,  but 
as  an  equitable  apiiointment  under  the  settle- 
ment, to  be  satisfied  from  the  rents  and  profits 
of  that  property,  and  not  by  sale  or  mortgage. 

The  death  of  the  husband,  after  the  filing  of 
the  bill,  and  before  the  hearingt  makes  no  dif- 
ference. 

If  the  /mis  covert  insists  apon  the  exereiie 
of  undue  influenoe  by  the  husband,  she  muhi 
prove  it,  and  it  is  not  for  the  plaintifir  to  prove 
a  negative.    Field  v.  Sowlct  113 
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9.  A/mm  «MMr(,  deiorflMd  w  raeh  in  the  will  of 
the  tesUtoTf  may,  dttiiogr  the  coverture,  ejceonte 
hy  deed  a  power  of  diepoeitioii,  given  lier  by 
the  will,  over  real  and  penonal  eatate.  Downer 
V.  Ttmperon,  334 

3.  Money  in  court,  belonipng  to  a  married  woman « 
if  lees  than  300^,  will  be  ordered  to  be  paid  to  the 
husband^  though  she  has  been  deserted  by  him 
and  opposes  the  petition.    Foden  v.  Finneyt  428 

See  Costs,  6. 

BOND. 

1.  The  plaintifl*  joined  the  testator  as  surety  in  a 
bond,  which  he  paid  after  the  death  of  the  tes- 
tator, taking  an  assignment  of  the  bond  ;  he  is 
only  a  mmfie  contract  creditor  of  the  testator. 
Jone4  V.  Davids,  277 

3.  A  Scotch  heritable  bond,  although  it  contain 
a  personal  obligation  to  pay  the  debt,  does  not 
lose  its  heritable  quality,  and  will  not  pass  by 
an  English  will,  but  descends  to  the  heir  at 
law.    Jemingham  v.  Herbert,  388 

See  IjrjoMCTioN,  1,  2. 

CHARGE  ON  REAL  ESTATE. 

• 

1.  A  testator  gives  an  annuity  and  pecuniary 
legscies,  and  then  devises  all  the  rest,  residue, 
and  remainder  of  his  freehold,  copyhold,  and 
leasehold  estates  to  trustees,  for  the  use  and 
benefit  of  his  children.  The  annuity,  and  pe. 
cuniary  legacies,  given  prior  to  the  devise,  are 
well  charged  upon  the  freehold,  copyhold,  and 
leasehold  esUtes.     CoU  v.  Turner,  376 

S.  A  testator  devined  certain  lands  to  his  wife  for 
life,  and  after  her  decease,  to  his  eldest  son  in 
fee,  chargeable,  nevertheless,  in  aid  of  the 
other  estates  thereinafter  devised  to  him,  with 
the  payment  of  the  several  sums  of  nxmey 
thereinafter  bequeathed  to  the  testator's  youn- 
ger sons  and  daugbten :  then,  after  a  specific 
bequest  of  personal  chattels,  he  devised  all  his 
other  real  estates  to  trustees,  until  his  eldest  or 
some  other  son  should  attain  twenty-one,  sub. 
jeot  to  the  payment  of  the  several  sums  of 
money  thereinafter  bequeathed  to  his  younger 
sons  and  danghters,  with  a  direction  that  his 
trustees  should  in  the  mean  time  apply  the  rents 
and  profits  to  the  maintenance,  education,  and 
advancement  of  all  his  younger  sens  and 
daughters;  and  then  he  gave  to  his  younger 
sons  4000i.  each,  and  to  his  daughten  3000/. 
each,  to  be  paid  to  them  at  twenty.one  by  his 
eldest  son,  if  he  should  attain  twenty-one,  or 
by  such  other  son  as  should  atuin  twenty-one, 
and  become  entitled  to  his  real  estates  by  virtue 
of  his  will ;  and  he  expressly  charged  all  hid 
real  estates,  including  the  remainder  in  fee  of 
the  lands  devised  to  his  wife  for  her  life,  with  the 
payment  of  the  said  several  sums  of  money  so 
given  to  his  younger  sons  and  daughters  :  the 
tesUtor  died  intesUte  as  to  the  residue  of 
of  his  personal  esUie.— Held,  that  thepeisonal 
esUte  of  the  testator  was  not  applicable  to  the 
payment  of  these  legacies  or  portions.  Kirke 
V.  Kirke,  ^^ 

CHARITY. 

A  school  house,  built  prior  to  the  9  G.  2,  c.  36,  on 
waste  of  a  manor  given  by  the  lord  for  that 
porpow,  and  paid  fo  by  aubacriptkma  from  the 


lord  of  the  maaor  and  other  parishioners  and 
never  subsequently  used  otherwise  than  as  a 
public  school  house,  is  so  dedicated  to  charity, 
and  in  mortmain,  that  a  bequest  for  the  purpose 
of  repairing  and  enlarging  it,  and  providing  a 
salary  for  a  schoolmaster,  is  a  valid  legacy. 
Inglehy  v.  Do6«on,  342 


^f  Aflurr,  1. 


COMMISSION. 


COMPENSATION. 

1.  If  an  agreement  be  in  part  nnperformed  the 
principle  of  a  court  of  equity  is  compensation, 
not  forfeiture.    Page  v.  Bnoam,  6 

2.  As  a  general  rule,  where  land  is  agreed  to  be 
sold  tithe  free,  the  right  to  the  tithe  is  to  be 
considered  so  material  to  the  enjoyment  of  the 
land,  that  a  purchaser  is  not  compelled  to  com- 
plete his  contract  with  a  compensation,  if  a 
good  title  cannot  be  made  to  the  tithe;  but 
this  rule  admita  uf  exception,  where  the  circum. 
stances  manifest,  that  the  right  to  the  tithe  did 
not  form  any  inducement  to  the  purchaser  to 
enter  into  the  contract.    Staith  v.  ToUher,  303 

COMPROMISE. 

A  transaction  cannot  be  considered  as  a  family 
arrangement,  where  the  doubts,  existing  as  to 
the  rights  alleged  to  be  compromised,  are  not 
presented  to  the  mind  of  the  party  interested. 
Harvey  v.  Cooke,  34 

CONDITION. 

A  testator  gives  a  specific  bequest  to  A.,  and  di. 
reels,  that,  in  consideration  of  the  bequest,  A. 
shall  pay  his  debts,  and  makes  A.  his  residuary 
legatee,  and  executor:  the  payment  of  the 
debts  IS  a  condition  annexed  to  the  specific  be- 
quest, and,  if  A.  accept  the  bequest,  he  is 
bound  to  pay  the  debts,  though  they  should  far 
exceed  the  amount  of  the  property  bequeathed 
to  him.    Meeeenger  v.  Andrewe,  478 

CONSENT, 

1.  A  party  is  bound  by  the  consent  of  his  counsel 
'   given  in  court,  though  they  had  no  instructions 

to  consent,  if  they  were  at  the  time  apprised 
of  all  those  facts,  of  which  the  knowledge  was 
essential  to  the  proper  exeroise  of  their  disore- 
tion;  but  he  will  be  relieved  from  an  order 
UMde  by  such  consent,  if  they  give  that  con. 
sent  in  ignorance  of  material  circumstances. 
Fumieal  v.  Bogle,  143 

2.  How  far  a  party  will  be  affected  by  the  remiss- 
ness  of  his  solicitor  in  not  immediately  object- 
ing to  an  order  made  by  the  consent  of  coun- 
selin  court,  when  neither  the  party  nor  his  so- 
licitor was  present,  and  instructions  to  consent 
had  not  been  given  by  either.    Rid,  143 

CONVERSION. 

A  tesUtor  gave  the  residue  uf  bis  personal  estate 
to  trustees,  directing  them  to  convert  it  into 
money,  and  invest  the  proceeds  in  government 
or  real  securities,  of  which  they  were  to  stand 
possessed,  upon  trust  for  A.  during  her  life,  and, 
after  her  death«  for  fi.    The  tnisteas  permitted 
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ft  share,  which  the  testator  hsd  In  ftn  Indian 
loan,  bearing;  interest  at  10^  per  cent.,  to  re- 
main for  several  years  on  that  security,  daring 
which  time  tbev  paid  to  A  the  interest  at  10/. 
per  cent,  which  it  yielded  annually ;  and  the 
loan  being  afterwards  paid  off,  they  inrested 
the  money  in  the  3  per  cents,  at  a  time  when 
the  funds  were  so  low,  that  the  amount  of  stock' 
purchased  was  considerably  greater,  than  if 
the  conversion  had  taken  place  at  the  end  of  a 
year  from  the  testator's  death :  Held, 

That  the  tenant  for  life  was  not  entitled  to 
the  actual  interest,  which  the  money  yielded, 
while  it  remained  on  the  Indian  security,  but 
only  to  the  dividends  of  so  much  3  per  cent, 
stock  as  would  have  been  purchased  with  it  at 
the  end  of  a  year  from  Uie  testator's  death ', 

That  the  trustees  ought  to  be  charged  with 
the  whole  of  the  stock  actually  parehased,  and 
all  the  sums  actually  received  in  respect  of  the 
Indian  rate  of  interest ;  and  that  they  ought  to 
be  allowed  in  their  discbarge,  as  payments  to 
the  tenant  for  life,  not  the  sums  which  they 
had  in  faftt  paid  her,  but  only  a  sum  equal  to 
what  she  would  have  received  for  dividends,  if 
the  money  had  been  transferred  from  the  Indian 
security  and  invested  in  the  3  per  cent,  stock 
at  the  end  of  a  year  from  the  testator's  death. 
Dimes  v.  SeotU  195 

See  Will,  5. 


See  Will,  34. 


COPYHOLD. 


COSTS. 


1,  The  payment  of  a  solicitor's  bill  pending  a  suit, 
does  not  preclude  subsequent  taxation.  HoweU 
▼.  Edmunde,  67 

%  Where  there  is  a  fair  and  substantial  question 
to  be  argued  on  appeal,  the  decree  may  be  va. 
lied  as  to  costs,  though  affirmed  in  every  other 
point;  but  it  will  not  foe  varied  as  to  costs, 
where  the  point,  which  is  presented  as  the 

Sound  of  appeal,  has  no  substance.    Attorney 
eneral  v.  Butcher,  180 

3.  In  a  suit  for  specific  performance  by  a  vendor, 
the  costs  will  be  thrown  upon  the  purchaser, 
though  the  master  reports,  that  a  good  title  was 
not  shown  till  after  the  filing  of  the  bill,  if 
that  finding  proceeded  on  the  ground,  that  cer- 
tain evidence  had  not  been  previously  furnished, 
which  the  vendor  had  offered  to  produeo,  but 
which  had  not  been  actually  produced,  before 
the  institution  of  the  suit,  in  consequenee  of  the 
porchaser  insisting  upon  other  and  unsubstan. 
tial  objections.    Long  v.  Collier^  269 

4.  Persons  who  were  found  by  the  master  to  be 
the  next  of  km  of  the  intestate,  and  were  named 
by  the  court  to  be  defendants  in  an  issue  di- 
rected to  try  the  rights  of  other  persons,  who 
claimed  also  to  be  next  of  kin,  were  allowed  a 
sum  of  5001.  out  of  the  estate  of  the  intestate, 
on  giving  security  to  account  for  it,  Chegg  v. 
Taylor,  279 

5.  If  an  heir  at  law,  alleging  insanity  in  a  devisor, 
file  his  bill  against  the  devisee,  and  be  fail  in 
the  issue  detienvit  vel  non,  he  shall  pay  the 
eoets  of  the  issue,  but  not  the  costs  of  the  suit, 
unless  he  might  have  asserted  his  claim  by 
ejectment;  and  then  his  soit  will  be  deemed 
Vexatious,  and  he  wili  be  ordered  to  pay  the 
costs  of  it.    Seaife  r.  Seaife,  309 


6.  The  husband*^  coats  of  the  proceedings  in 
making  a  settlrment  of  the  fortune  of  a  ward, 
whom  lie  had  married  without  the  leave  of  the 
court,  were  allowed  to  him  out  of  the  fund,  he 
having  no  property  or  his  own,  and  there  being 
no  circumstances  of  aggravation  in  his  oondnet. 
Anonymotge,  473 

Directions  as  to  costs.    Pa^e  v.  Brooms    33,  d4 

COUNSEL. 
See  CoNWNT,  1,  9. 

COVENANT. 

1.  A.  being  tenant  for  life  of  certain  premises, 
with  a  power  of  limiting  a  jointure  to  his  wife, 
a  settlement  is  executed  on  his  marriage,  by 
which  he  demises  the  lands,  of  which  he  was 
tenant  for  life,  to  trustees  for  a  term  of  ninety, 
nine  years,  on  trust  to  seeure  the  payment  of  a 
yearly  sura  to  his  wife  as  pin-money  during  the 
coverture,  and  he  limits  a  jointure' to  her  after 
his  death ;  the  same  parties  on  the  same  day 
execute  another  instrument,  by  which  A.  cove- 
nants not  to  sell  or  incumber  the  lands  com- 
prised in  the  term,  and  it  is  declared,  that,  if  he 
shall  at  any  time  sell  or  incumber  them,  or  at- 
tempt so  to  do,  the  trustees  of  the  term  shall 
receive  the  rents  and  profits,  and  apply  them, 
as  they  may  think  fit,  for  the  maintenance  and 
support  of  A.  or  his  wife  or  children  or  issue : 
the  covenant  and  this  proviso  are  fraudulent 
and  void  as  against  a  subsequent  incumbrancer 
of  A.'s  life  estate.    Phippe  v.  Lord  Enniomore, 

131 

2.  P.  B.,  on  his  danghtei'^  marriage,  settled  a  sum 
of  money  on  her  and  her  ho!»band  and  their  issne ; 
and,  after  reciting  that  he  had  agreed  to  make 
a  further  provision  for  his  daughter,  equal  to  his 
other  younger  children,  covenanted  to  settle, 
by  his  will  or  otlierwise,  on  the  husband  and 
wife  and  their  issue,  as  great  a  share  of  his 
property  as  he  should,  by  his  will  or  otherwise, 
provide  for  any  of  his  other  younger  children, 
to  take  effect  on  the  death  of  the  survivor  of 
himself  and  his  wife ;  and  if  he  died  intestate, 
or  omitted  to  make  such  provision,  that  bis  ex- 
ecutors should  pay  to  the  trustees  as  great  a 
share  of  his  property  as  any  of  his  younger  chil- 
dren should,  in  that  event,  become  entitled  to : 
Held,  that  the  trustees  had  a  claim  upon  the 
executors  in  respect  of  subsequent  advance-, 
ments  by  the  settlor  to  his  other  younger  chil- 
dren in  his  lifetime,  and  not  merely  for  a  pro. 
vision  equal  to  that  which  any  of  the  other  chil- 
dren became  entitled  to  at  his  death.  WUlio 
V.  BUck,  170 

3.  By  covenant  in  a  marriage  settlement,  the  bus- 
band  was  bonnd  to  give  by  his  last  will,  or 
otherwise,  to  his  children  in  equal  shares  all  his 
real  esUtes,  other  than  a  settled  estate,  and 
personal  property:  Held,  that  the  covenant 
bound  only  such  real  esiate  as  he  should  die 
seised  off 

Tiiat  the  covenant  bound  shares  of  the  set- 
tied  estate,  which  the  husband  became  entitled 
to  by  devise  from  a  child,  who  died  in  his  life, 
time; 

That  children  living  at  the  death  of  the  hus- 
band were  alone  entitled  to  the  benefit  of  the 
covenant.    Needham  v.  Smitk,  318 

Soe  AmxuniAtiw  w  Paths  rrs,  1,   Evidinci  9, 


INDBS. 


Ml 


CROSS  EEMAINDER8. 

Cnm  romaioden  eannot  be  implied  in  a  deed,  and 
are  not  created  as  to  accruing  sliares  by  a  lirni. 
tatioa  of  the  entire  estate  to  an  only  surviving 
efaild  and  hie  issue,  or  by  a  gift  over  uf  the  en. 
tire  estate  in  remainder  after  the  failure  of  all 
issue,  or  by  an  eiprese  creatioQ  of  cross  remain, 
ders  as  to  the  original  shares.  Edwards  v. 
AUisiom,  78 

DEBTOR  AND  CREDITOR. 

].  Where  a  debtor,  by  a  deed  poll,  directs,  inter 
aiitf,  the  receiver  of  the  rents  of  his  estate  to 
keep  down  the  interest  of  a  certain  debt,  the  di- 
rection does  not  create  a  trust  in  favor  of  a 
creditor,  if  it  bo  without  consideration,  and 
without  the  pririty  of  the  creditor.  Pagm  7. 
BrooflR,  6 

9.  The  plaintiff  joined  the  testator  as  surety  in  a 
bond,  which  he  paid  after  the  death  of  the  tes- 
tator,  taking  an  assignment  of  the  bond  :  he  is 
only  a  simple  contract  creditor  of  the  testator. 
Jsae«  V.  Davidt,  377 

8e9  InTiarLiADBa,  1. 

DEMURRER 

1.  If,  of  several  plaintiffs,  some  have  an  interest 
in  the  matter  of  the  suit,  and  others  have  no 
interest  in  it,  but  are  merely  the  agents  of  their 
ccplaintifis,  a  general  demurrer  to  the  whole 
WU  is  a  good  defence.  The  King  ef  Spain  and 
Other*  V.  Maehado,  235 

3.  An  instruroenti  oiecuted  by  foreigners  in  a 
foreign  country,  must,  on  a  demurrer,  be  con- 
struwl  according  to  the  obvious  import  of  its 
terms,  unless  there  are  allegations  in  the  bill 
that,  according  to  the  law  of  the  country  in 
which  it  was  executed,  the  true  construction 
of  it  is  different.  The  King  of  Spain  and 
Othere  y.  Muchado,  335 

3.  A  general  demurrer  for  want  of  equity  allowed, 
where  it  appeared  on  the  face  of  the  bill,  that, 
of  two  CO  plainlifis,  one  had  not  any  interest  in 
the  matters  of  the  suit.    Caff  v.  FUtell,     343 

4.  A  bill  by  some  shareholders  in  a  joint  stock 
company,  on  behalf  of  themselves  and  the 
other  shareholders,  seeking  to  compel  directors 
of  the  company  to  refund  money  impropeily 
withdrawn  from  the  common  slock,  is  not  de. 
murrable  on  the  ground  ibat  all  the  sharehol. 
ders  are  not  made  parties.  Hichena  ▼.  Cangreve^ 

5tiS 
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debt,  a  gift  of  the  sane  sora,  with  the  same  re- 
mainder over,  in  a  subsequent  codicil,  is  to  bo 
considered  a  satisfaction  7    Hambrooke  v.  Stm. 

35 


ESTATE. 


iS^sEaTATB. 


DEVISE. 
Wiix. 


DISMISSAL  OF  A  BILL. 
See  PaaoTica,  15. 

DOMICIL. 
See  RiHBAUfO. 

DONATIO  MORTIS  CAUSA. 

Qiiere,  Whether  a  donatio  mortie  eauoa  is  avoid. 
«d  by  tlie  fact,  that  a  will  or  codicil  is  subse. 
queotly  made  7 — Whether  a  remainder  may  be 
limited  on  a  donatio  mortie  cauea  7— Whether, 
the  donatio  mortio  eauoa  beiaff  of  •  mortgage 

Vol.  IV. 


1.  A  devise  of  real  esUte  to  A.  for  life,  with  re- 
mainder  to  her  children,  as  tsnants  in  common, 
and,  in  case  A.  shall  die  without  leaving  lawful 
issue,  then  wiih  remainder  over,  is  a  gift  to  A, 
for  life,  with  remainder  to  her  children  for  life, 
with  remainder  to  A.  in  tail.    Parr  v.  Steindele, 

383 

3.  A  gift  to  A.  and  B.,  "  whom  I  appoint  mv  ex- 
ecutors of  ail  that  I  possess  in  any  way  belong, 
ing  to  me,  by  them  freely  to  be  possessed  or 
enjoyed,  of  whatever  nature  or  manner  it  may 
be,**  will  paPS  the  fee  simple  of  real  estate. 
Thomae  v.  Phelpe^  348 

EVIDENCE. 

1.  The  petition  of  a  defendant  prayed  that  be  might 
be  at  liberty  to  examine  one  of  the  plain tifis  as 
a  witness:  the  plaintiffs  were  copartners,  and 
had  a  common  interest  adverse  to  the  petition- 
er: the  petition  was  dismissed  with  coets. 
Fereday  v.  Wightwiek,  lU 

3.  The  question  oeing,  whether  the  appointment 
of  a  curate  belonged  to  the  vicar  of  the  parish 
or  to  a  corporation,  entries  in  old  books  of  the 
corporation  were  not  received  as  evidence 
against  the  vicar,  to  show  that  the  corporation 
had  from  time  to  time  appointed  the  curate. 
The  Attorney  Otneral  v.  Thf  Corporation  of 
Warwick,  333 

3.  Where  the  answer  of  a  defendant  insists  that  a 
covenant  was  inserted,  without  his  knowledge 
or  consent,  in  a  deed  executed  by  him,  and  that 
the  deed  was  not  read  over  to  him,  and  that 
the  covenant  is  a  fraud  upon  him,  such  deed 
cannot  be  proved  viva  voce  against  him  as  an 
exhibit ;  but  it  may  be  so  proved  as  against 
another  defendant,  whose  answer  does  nut  im. 
peach  the  validity  of  the  covenant.  Barfield 
V.  Kelly,  355 

4.  At  the  hearing  of  the  cause,  a  bill  will  be  dis. 
missed,  if  there  be  no  evidence  against  a  dufen. 
dant,  although,  upon  a  motion  for  an  injunction, 
a  case  was  made  against  him,  on  which  an  ex 
parte  injunction  was  sustained.    Ibid,        355 

5.  A  son  conveys  an  estate  to  his  father  nominal- 
ly  as  purchsMsr,  but  really  as  a  trustee,  and  in 
order  that  the  father,  who  was  in  better  credit 
than  the  son,  might  raise  money  upon  it  by  way 
of  mortgage,  for  the  use  of  the  son :  the  father 
died  shortly  afterwards,  and  before  any  money 
was  raised,  having  by  a  will,  subsequent  to  the 
conveyance,  made  a  general,  devise  of  all  his 
real  estates :  the  case  is  within  the  statute  of 
frauds,  and  parol  evidence  is  not  admissible  to 
prove  the  trust ;  but  the  son  has  a  lieu  on  the 
estate  ss  vendor  for  the  apparent  consideration, 
no  part  of  which  was  paid.    Leman  v.  WhiiUy, 

433 

6.  Collateral  circumstances  relating  to  the  agee 
of  the  several  devisees,  and  to  their  being  mar. 
ried  or  unmarried,  are  admissible  in  evidence, 
for  the  purpose  of  ascertaining  the  true  consimc 
lion,  of  the  will.    Lowe  ?.  Lord  Huatingtower, 

533  «. 
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EXCEPTIONS. 
Se€  PKAonos,  3. 

EXECUTOR. 

■ 

1*  An  ai^nt,  named  executor,  is  not  entitled  to 
charge  eomminion  on  basinese  done  sabee- 
qoeotly  to  the  testator's  death.    Sheriff  v.  Axe, 

33 
S.  A  testatrix  appointed  A.  B.  to  be  her  exeentor, 
to  see  that  her  will  was  pot  in  force:  the  ex- 
ecutor is  a  trustee  for  the  next  of  kin.    Brad, 
.  dQn  T.  J^orraiK^  87 


See  Etxdcnoc,  8. 


EXHIBITS. 


See  Pown,  4. 


FAMILY. 


FAMILY  ARRANGEMENT. 
See  CoMrmoMiBB,  1. 

FOREIGN  INSTRUMENT. 

An  instrument,  executed  by  foreigners  in  a  foreign 
country,  must,  on  a  demurrer,  be  construed  ac 
eording  to  the  obvious  Import  of  its  terms,  un. 
less  Uiere  are  allegations  in  the  bill  that,  accord- 
ing  to  the  law  of  the  country  in  which  it  wa^ 
executed,  the  true  construction  of  it  is  different. 
The  King  of  Spain  t.  Madhado,  .     225 

FORFEITURE. 
See  CoiiriifiATJOM,  1.    MaaRuoc,  2. 

FRAUDULENT  CONVEYANCE. 

A.  being  tenant  for  life  of  certain  premises,  with 
a  power  of  limiting  a  jointure  to  bis  wife,  a 
settlement  is  executed  on  his  marriage,  by 
which  he  demises  the  lands,  of  which  he  was 
tenant  for  life,  to  trustees  for  a  term  of  ninety, 
nine  years,  on  trust  to  secure  the  payment  of 
a  yearly  sum  to  his  wife  as  pin  money  during 
the  coverture,  and  he  limits  a  jointure  to  her 
after  his  death ;  the  same  parties  on  the  same 
day  execute  another  instrument,  by  which  A. 
covenants  not  to  sell  or  mcumber  the  lands 
comprised  in  the  term ;  and  it  is  declared,  that, 
if  be  shall  at  any  time  sell  or  incumber  them, 
or  attempt  so  to  do,  the  trustees  of  the  term 
shall  receive  the  rents  and  profits,  and  apply 
them,  as  they  may  think  fit,  for  the  main, 
tenance  and  support  of  A.,  or  his  wife  or  chil. 
dren  or  issue:  the  covenant  and  this  proviso 
are  fraudulent  and  void  as  against  a  subsequent 
incumbrancer  of  A.'s  life  estate.  Phippe  v. 
Lord  Ennitmore^  131 

See  VoLONTAaT  Sbttlimint. 

HEIR. 

Where  a  pecuniary  legacy  is  given  by  a  testator 
to  his  heir,  the  word  is  to  be  understood  in  its 
legal  and  ordinary  sense,  unless  controlled  by 
the  context  of  the  will ;  and  the  heir  at  law 
will  take  the  legacy,  and  not  the  next  of  kin. 
In  such  a  case,  it  makes  no  difference,  that 
there  are  three  co-heirs.    Mouneey  v.  BUtmire, 

864 
SeeUsom,^    Bokd,8. 


IMPiSRTINENCE. 

1.  The  court  will  decide,  m  the  first  inttaoee,  on 
alleged  impertinence  in  afiidavits  sworn  in 
bankruptcy,  where  the  impertinence  is  of  such 
a  kind,  that  there  would  be  noihing  gained,  in 
point  of  convenience,  by  directing  a  reference 
to  the  master.    Ex  parte  Pulmer  in  re  Daniel^ 

^  188 

2.  An  affidavit,  verifying  a  short  hsnd  writer's 
notes  of  a  (rial  at  nisi  prius,  which  involved  the 
same  question  as  is  raiicd  on  a  petition  in  bank- 
ruptcy, is  wholly  impertinent.     Ibid,  188 

INDIAN  SECURITIES. 
See  Conversion,  1. 

INFANT. 

i 

1.  An  infant  cannot  sustain  a  suit  for  the  specific 
performance  of  a  contract,  because  the  remedy 
is  not  mutual.    Flight  v.  Bolland^  296 

2.  The  court  will  make  an  order  for  appointing  a 
guardian  and  allowing  maintenance,  upon  peti- 
tion without  bill,  where  the  infant's  income  does 
not  exceed  300^  a  year.  Ex  parte  Lakin^  in 
thf  Matter  of  Lakin,     .  807 

3.  Maintenance  will  not  be  allowed,  without  a 
bill  filed,  to  an  infant  entitled  to  real  esUte, 
which  is  of  a  yearlyvalue  exceeding  1001.  In 
the  Matter  of  Sir  William  MoUewoirth,  308  n. 

INJUNCTION. 

1.  Where  the  obligor  in  a  bond  has  obtained  the 
common  injunction  to  restrain  the  obligee  from 
proceeding  in  an  action  which  has  been  com. 
menced  In  his  name  by  an  assignee  of  the  bond, 
the  answer  of  the  obligee  cannot  be  rend  m  op. 
position  to  a  motion  to  dissolve  the  injunction 
made  by  the  assignee.    Montague  ▼.  nilU  128 

2.  Qaere.  Whether  the  proceed mgs  of  the  as- 
signee in  the  name  of  the  obligee  are  stayed  by 
an  injunction,  which  restrains  only  the  assignee, 
his  counsellors  and  agents.    Montague  v.  HiU^ 

128 

3.  B.,  the  holder  of  certain  bills  accepted  by  F., 
attaches,  by  proceedings  in  the  lord  mayor's 
court,  in  the  hands  of  C,  a  large  sum  of  money 
belonging  to  F. ;  F.  having  filed  a  bill  to  re. 
strain  the  action,  a  special  injunction  is  granted, 
and  the  money  is  paid  into  court  by  the  garni- 
shee ;  B.  by  his  answer  denies  the  whole  of  the 
equity  suggested  by  the  bill :  Held,  that,  thoogh 
the  injunction  must  be  dissolved,  the  money  in 
court  will  not  be  paid  out  to  B  ,  before  he  has 
obtained  judgment  in  his  action,  Fumival  v. 
Bogle,  142 

4.  At  the  hearirlg  of  the  cause,  a  bill  will  be  die. 
missed,  if  there  be  no  evidence  against  a  defen. 
dant,  although,  upon  a  motion  for  an  injunc- 
tion,  a  case  was  made  against  him,  on  which 
an  ex  parte  injunction  was  sustained.  Bar» 
fUld  V.  Kelly,  355 

5.  French  stock,  the  property  of  a  bankmpt,  was 
transferred  by  him  to  his  wife,  who  afterwards 
transferred  it  to  her  three  sisters ;  the  wife,  by 
her  will,  exercised  a  general  power  of  appoint, 
ment  which  she  had  over  moneys  standing  in 
the  name  of  trustees  in  the  English  funds,  and 
died  in  her  husband's  lifetime ;  one  of  the  three 
Bisters,  who  was  also  an  appointee,  and  her  re. 
sidiiary  bgataoi  tnd  uraaHy  reaided  in  France* 
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took  out  BdminifftratiDii  to  lier,  wHh  the  will 
anoozed.  An  iojuoction  wu  granted  et  the 
tutt  of  the  aatiffnee  to  restrain  tlM  troBteea  ftom 
transferring  any  of  the  stocks  in  the  English 
funds  over  which  the  deceased  wife's  power  of 
appointment  extended.  Suad  v.  C/ey,  550 
Se9  Aqbmt,  4. 


JSe$  LoHACT,  1. 


INQUISITION. 


INTEREST. 


1.  A  purchaser,  who  has  not  been  in  possession, 
is  bound  to  pay  interest  on  the  porehaae  money, 
and  uke  the  rents  and  profits,  only  fK>m  the 
time  when  a  good  title  was  first  »hown,  and 
not  from  the  time  fixed  by  the  agreement  for 
tlie  completion  of  the  purch  ase.  Jsncf  t.  Mudd, 

118 

2.  A  contract  of  parehase  contained  a  stipulation, 
that,  if,  by  reason  of  any  unforeseen  or  nnavold- 
able  obstacles,  the  conveyance  could  not  be 
perfected  for  execution  before  the  day  fixed  for 
the  completion  of  the  purchase,  the  purchaser 
should  from  that  day  pay  intereet  at  5/.  nor 
cent,  on  hie  porchase  money,  and  be  entitled  te 
the  renu  and  profits  of  the  premisee :  the  ven- 
dor did  not  show  a  good  title  till  king  after  the 
specified  day :  Held,  that  he  was  not  entitled 
to  interest  except  from  the  time  when  a  good 
title  was  first  shown.  Monk  r.  ffuetoton,  191  n 

INTERPLEADER. 

A  testator  having  bequeathed  a  legacy  to  trustees 
on  trust,  to  invest  it  on  government  or  good 
security,  and  to  pay  the  interest  to  a  woman 
for  life,  and,  after  her  death,  to  distribute  the 
principal  among  certain  persons ;  the  executon 
and  the  trustees  agreed  that  a  bond  debt  of 
equal  amount,  which  was  due  to  the  testator, 
should  be  appropriated  to  the  payment  of  the 
legacv,  and  communicated  this  arnngemont  to 
the  obligor  of  the  bond,  who,  for  many  years, 
paid  the  interest  to  the  tenant  for  life,  with  the 
privity  of  the  trustees :  afterwards  the  surviving 
trustee  of  the  legacy  gave  notice  to  the  debtor 
not  to  pay  the  money  to  the  executors,  who.  on 
the  other  hand,  commenced  an  action  upon  the 
bond ;  the  debtor  having  filed  a  bill  of  inter 
pleader,  tlie  executors  demurred ;  but  the  de. 
murrer  was  overruled.     Wright  T.  Wardj  215 

ISSUE, 

1.  Persons,  who  were  found  by  the  master  to  be 
the  next  of  kin  of  the  intesUte,  and  were 
named  by  the  court  to  bo  defendants  in  an  is- 
sue directed  to  try  the  rights  of  other  persons, 
who  claimed  also  to  be  next  of  kin,  were  al- 
lowed a  sum  of  5002.  out  of  the  estate  of  the 
intestate,  on  giving  security  to  account  for  it 
Oregg  V.  Taylor,  279 

9.  If  an  heir  at  law,  alleging  insanity  in  a  devi- 
sor,  file  his  bill  against  the  devisee,  and  he  fail 
in  the  issue  devUnvit  vel  non,  he  shall  pay  the 
costs  of  the  suit,  unless  he  might  have  asserted 
his  claim  by  ejectment ;  and  then  his  snit  will 
be  deemed  vexatious,  and  he  will  be  ordered  to 
pay  the  costs  of  it«    Scaife  t.  Seaife,         309 

tfsc  trru. 


JOINT  STOCK  C0UPAKIE8. 

I.  Some  shareholden  in  a  joint  stock  company 
may  sue,  on  behalf  of  themselves  and  the  other 
shareholden,  for  the  purpose  of  oompeUing  d'u 
rectors  of  the  company  to  refnod  moneys  im. 
properly  withdrawn  by  them  from  the  stock  of 
the  company,  and  applied  to  their  own  use. 
HicheM  V.  Cengrtwe.  563 

3.  A  clause  in  an  act  of  parliament,  passed  for 
the  regulation  of  a  joint  stock  company,  provi- 
ded,  that  all  proceedings,  whether  at  law  or  in 
equity,  to  be  carried  on  by  or  on  behalf  of  the 
oompany  against  any  perwNi  or  persons,  whether 
such  person  or  persons  shoold  be  a  member  or 
memben  of  the  company  or  not,  shoold  be  in. 
stituted  and  carried  on  in  the  name  of  the 
chairman  or  of  one  of  the  directom  as  the  nomi. 
nal  plaintiff:  such  a  clause  does  not  apply  to  a 
case  in  which  directors  appropriate  to  their 
own  use  part  of  the  joint  stock  by  ohargmg  the 
company  with  a  much  larger  sum  as  the  price 
of  property  purchased  by  them,  than  was  acta, 
ally  paid.    iftcAsw  f .  Csiigrsw,  563 


JURISDICTION. 


See  LoHAcr,  3. , 


LACHES. 


See  Lbasbhold,  3. 

LEASEHOLD. 

1.  The  assignee  of  a  lease  for  lives,  which  con- 
tained a  covenant  for  renewal  upon  the  drop- 
ping of  any  life,  provided  application  were  made 
within  six  months,  having  omitted,  upon  the 
death  of  one  of  the  cestuis  que  vie,  to  spply  for 
a  renewal  within  the  six  months,  filed  bis  bill 
praying  relief,  upon  the  ground  that  he  did  not, 
within  the  six  months,  know  that  the  person 
was  dead,  or  that  the  deceased  person  was  wne 
of  the  cestnis  que  vie  named  in  the  lease :  Tjie 
bill  was  dismissed  with  costo;  bcoause  the 
piftlnliff  might  have  known  the  facU,  if  he  had 
used  reasonable  diligence,  and  acted  with  ordi- 
nary  prudence,    Harriet  v.  Bryant,  89 

3.  Every  presumption  is  to  be  made  to  support  a 
right  of  renewal,  where,  from  1683,  leases  for 
twenty.one  years,  at  a  small  rent  and  fine  cer- 
Uin,  of  the  tithes  of  a  parish,  had  been  regular, 
ly  granted  by  the  respecUve  bishops  of  Ely, 
who  were  impropriate  rectow  of  the  parish,  to 
the  viotw  for  the  time  being.  The  AtUnmet^ 
General  v.  The  Biehop  of  Ely,  ^    ^  ^    ^  J^ 

3.  A  testator  devised  premises,  which  he  held  by 
lease  under  the  dean  and  chapter  of  Weetmins. 
ter  to  A.  for  life,  subject  to  the  payment  of  all 
fines  and  renU  as  they  became  due  yearly ;  and 
he  directed  that,  after  A.*s  decease,  the  premi- 
ses should  be  vested  in  two  trustees,  who  were 
to  manage  the  same  to  the  best  advantage,  and 
were  to  pay  all  rents  and  fines  until  B.  should 
attain  his  aice  of  twenty.one  yean,  to  whom 
the  tesUtor  bequeathed  all  the  remaining  term 
and  intereet  which  he  had  in  the  lease:  the 
lease  was  holden  at  a  nominal  rent,  and  con. 
Uined  no  covenant  to  renew ;  but  the  custom 
of  the  dean  and  chapter  was,  to  renew  every 
■even  yeare  on  receiving  a  reasonable  fine; 
and,  at  the  death  of  the  tesUtor,  about  thirty 
yean  of  the  term  were  onezpired ;  Held,  that 
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A.  was  not  bound  to  renew  the  lease  at  any 
time  durinf^  her  life.  Capel  v.  Wood^  500 
4.  Order  made,  ex  parte  under  the  6  Ann.  c  18, 
that  a  lensee  for  Hvee  should  produce  the  cea. 
tuis  que  vie  to  persons  named,  and  at  a  time 
and  place  specified  in  the  order.  Ex  parte  Wal^ 
Uy,  561 

LEGACY  DUTY. 

Where  a  testator  rives  annuities,  and  directs  them 
to  be  paid  without  any  deduction  whatsoever, 
and  where,  from  the  nature  of  the  property  out 
of  which  the  annuities  are  to  be  paid,  there 
could  be  no  deduction,  except  in  respect  of  the 
Ic^ey  doty,~thero  the  annuities  shall  be  paid 
clear  of  legacy  duty.    Smith  t.  Andermm,  352 


LEGACY  LAPSED. 


See  Will,  5. 


LEGACY,  SPECIFIC. 

A  testator  gi?es  a  specific  bequest  to  A.,  and  di- 
rects that,  in  consideration  of  the  bequest,  A. 
shall  pay  his  debts,  and  makes  A.  his  residuary 
legatee,  and  execu'or:  the  payment  of  the 
debts  w  a  condition  annexed  to  the  specific  be- 
quest, and  if  A.  accept  the  bequest,  he  is  bound 
to  pay  the  debts,  though  they  should  far  exceed 
the  amount  of  the  property  bequeathed  to  him. 
Meeaenger  ▼.  Andrewe^  478 

See  Will,  2.  23. 

LIEN. 

1.  If  the  vendor  of  an  estate,  the  contract  for 
which  was  not  completed  in  the  lifetime  of  tlie 
testator,  who  was  the  purchaser,  is  afterwards 
paid  his  purchase  money  out  of  the  personal 
assets,  the  simple  contract  creditors  of  the  tes. 
4ator  shall  stand  in  the  place  of  the  vendor, 
with  respect  to  his  lien  on  the  estate  sold, 
against  the  devisee  of  that  estate. 

Quare.  If  a  pecuniary  legatee  wonid  be  enti- 
tled to  the  same  benefit  against  the  devisee  7 
Selby  v.  Selhy,  336 

S.  A  son  conveys  an  estate  to  his  father  nominal. 
]y  as  purchaser,  but  really  as  a  trustee,  and  in 
order  that  the  father,  who  was  in  better  credit 
than  the  son,  might  raise  money  upon  it  by  way 
of  mortgage,  for  the  use  of  the  son :  the  father 
died  shortly  afterwards,  and  before  any  money 
was  raised,  having  by  a  will,  subsequent  to  the 
conveyance,  made  a  general  devise  of  all  his  real 
estates:  the  case  is  within  the  statute  of  frauds, 
and  parol  evidence  is  not  admissible  to  prove 
the  trust :  but  the  son  has  a  lien  on  the  estate  as 
vendor  for  the  apparent  consideration,  no  part 
of  which  was  paid.     Leman  v.  WhitUf,    4S3 

3.  A  business,  which  was  the  property  of  A.,  was 
carried  on  in  the  name  of  B.,  who  was  the 
agent  of  A.  at  a  fixed  salary ;  A.  being  under 
considerable  liabilities  in  respect  of  that  bnsi. 
ness,  B.  became  bankrupt ;  A.  was  held  to  have 
a  lien  on  the  property  of  the  concern  to  the  ex- 
tent of  his  liabilities;  and  the  assignees  of  B. 
were  restrained  from  interfering  with  the  busi. 
ness  or  the  property  belonging  to  it,  and  from 
receiving  moneys  due  to  it    F^xerafi  v.  Wood. 
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LUNACY. 

1.  Under  a  commission  of  lunacy,  the  Jtiry  found, 
**  that  the  party  is  not  a  lunatic,  but  that,  part- 
ly from  paralysis  and  partly  from  old  age,  his 
memory  is  so  much  impaired  as  to  render  him 
incompetent  to  the  management  of  his  affairsf 
and,  consequently,  of  unsound  mind,  and  that 
he  has  been  so  for  the  term  of  ta*o  yeara  laat 
past:" — The  inquisition  was  qnashed,  and  a 
new  comroiMion  was  ordered  to  issue.  In  re 
Holmeo,  182 

2.  I'he  court  will  protect  the  property  of  a  sup- 
posed lunatic  in  the  interval  between  the  pre. 
aenting  of  a  petition  for  a  commission  of  luna- 
cy, and  the  finding  of  the  jury ;  but  it  will,  at 
the  same  time,  take  care  that  ample  means  for 
resisting  the  commission  be  furnished  to  those 
who  act  in  the  inquiry,  on  the  alleged  lunatie's 
behalf.    Ibid,  186 

MAINTENANCE. 
See  Imfant,  2,  3. 

MARRIAGE. 

1.  A  testator  gave  to  his  daughter  a  legacy  of 
10,000/.,  **  payable  and  to  be  paid  unto  her  in 
manner  following ;  viz.  a  sum  of  SOOOi.  upon 
her  marriage  under  twenty.one,  with  the  con- 
aent  of  his  trustees,  and  the  sum  of  50UOi.  with, 
in  two  years  afterwards.**  The  danghter  mar. 
ried  under  twenty-one,  without  consent  of  the 
trustees;  and  her  first  husband  dying,  she 
married  a  second  husband  at  the  distance  of 
thirty  years  from  her  first  marriage : 

Qiteret  if»  on  such  second  marriage,  she  be- 
came entitled  to  the  10,0002.7  Cl^ord  v. 
Beavmont,  325 

2.  Where  the  husband  incurs  a  forefeHure,  under 
the  twenty.lhird  section  of  4  G.  4,  c.  76,  the 
court  has  no  discretion  to  mitigate  the  penalty, 
but  is  bound  to  settle  and  aecure  all  property* 
present  and  future,  of  the  wife,  for  the  benefit 
of  herself  or  the  issue  of  the  marriage.  Attor- 
ney  General  v.  Mullay,  329, 


MARRIAGE  SETTLEMENT. 

1.  P.  B.,  on  his  daughter's  marriage,  settled  a 
sum  of  money  on  her  and  her  husband  and 
their  issue;  and  after  reciting  that  he  had 
agreed  to  make  a  further  provision  for  his  daugh- 
ter, equal  to  his  other  younger  children,  cove, 
nantpjl  lo  aettlo,  \xy  hia  will  or  otherwise,  on 
the  husbsnd  and  wife  and  their  issue,  as  great 
a  share  of  his  property  as  be  should,  by  his  will 
or  otherwise,  provide  for  any  of  his  other  youn- 
ger children,  to  take  effect  on  the  death  of  the 
survivor  of  himself  and  his  wife ;  and  if  he  died 
intestate,  or  omitted  to  make  such  provision, 
that  bis  executor*  should  pay  to  the  trustees  as 
great  a  share  of  his  property  as  any  ot  his  youn. 
ger  children  should,  in  that  event,  become  en* 
titled  to :  Held,  that  the  trustees  had  a  claim 
upon  the  execotora  in  reapect  of  subsequent  ad. 
▼ancementa  bv  ihe  settlor  to  his  other  younger 
children  in  his  lifetime,  and  not  merely  for  a 
proviskm  equal  to  that  which  any  of  the  other 
children  became  entititled  to  at  his  death. 
Wniia  V.  Black,  170 

9.  By  covenant  in  a  marriage  aettlement,  the  bua- 
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l«nd  WM  boand  to  frive  by  hu  hat  will,  or  oth- 
erwne,  to  Hm  children  i.i  cqust  shares  all  hw 
ml  estates,  other  than  a  settled  estate,  and 
personal  property:  Held,  that  the  covenant 
boond  only  such  real  estate  aa  be  should  die 
■eised  of; 

That  the  covenant  boond  shares  of  the  set. 
tied  estate,  which  the  husband  became  entitled 
to  by  devise  from  a  child,  who  died  in  bis  life, 
tioie; 

That  children  living  at  the  death  of  the  hus- 
band  were  alone  entitled  to  the  benefit  of  the 
covenant.     Needham  v.  Smithy  BiH 

See  COVBMANT,  1. 

MONEY,  PAYMENT  OF,  INTO  COURT. 

It  is  competent  to  the  eoort,  on  the  hearini;  of  ez 
ceptions,  at  the  same  time  it  allows  an  ezcep. 
tion  taken  by  the  defendant,  and  directs  the 
master  to  review  his  report  ^nerally,  to  order 
the  defendant  to  pay  a  sum  of  money  into  court, 
if  It  is  satisfied  that  ultimately  that  sum  will  be 
found  due  from  the  defendaut.  Brown  v.  De 
Tastei,  126 

MORTG.iGE. 

1.  A  mortffagee  has  no  title  to  the  rents  of  the 
roortgacfed  premises,  which  have  been  paid 
into  court  by  a  receiver  appointed  in  a  suit  for 
esublishing  the  will  of  the  mortgagor ;  notwith- 
standing that,  after  the  appointment  of  a  re. 
ceivcr,  he  gave  notice  lo  the  tenants  to  pay  the 
rents  to  him.  * 

He  ought  to  have  followed  up  that  notice  by 
moving  to  discharge  the  receiver.  Thomae  v 
Brigstoeke,  64 

3.  A  first  application  by  a  mortgagor  to  enlarge 
the  time  fcvr  payment  of  the  mortgage  money 
refused.    Nanny  v.  Edwarde^  l24 

MORTMAIN. 

A  school  house,  built  prior  to  the  9  6.  2,  e.  36, 
on  waste  of  a  manor  given  by  the  lord  for  that 
purpose,  and  paid  for  by  subscriptions  from  the 
)or>i  of  the  manor  and  other  parishioners,  and 
never  subsequently  used  otherwise  than  as  a 
public  school  house,  is  so  dedicated  to  charity, 
and  in  mortmain,  that  a  bequest  for  the  pur* 
pose  of  repairing  and  enlarging  it,  and  of  provi- 
ding a  salary  for  a  schoolmaster,  is  a  valid  lega- 
cy.   IngUby  V.  Dobmin,  343 

NEXT  OF  KIN. 
JSee  Powia,  4. 

NOTICE. 
See  MoftTOAOB,  1.    Partnership,  4. 

PARTIES. 

1.  A  defect  of  parties  may  b^  cored  at  the  hear- 
ing by  the  undertaking  of  the  plaintiflT  to  give 
full  enect  to  the  utmost  rights  which  the  absent 
party  could  have  claimed,  those  rights  being 
soeh  as  do  not  afiect  the  rights  of  defendant. 
Harvey  v.  Cooke^  34 

2.  If  A.,  for  valuable  consideration,  undertakes  to 
surrender  a  copyhold  to  B.,  and  B.,  on  borrow 
ing  money  from  C,  enters  into  a  written  agree, 
meat  with  C^  that  he,  B^  will  sttrrendsr  the 


same  copyhold  to  C.  byway  of  mortgage  secu- 
rity, A  18  not  justified  in  refusing  lo  surrender 
the  copyhold  to  B.,  because  he.  A.,  has  received 
notice  from  C  of  the  agreement  between  him 
and  B  :  the  surrender  by  A.  to  B.  does  not 
prejudice,  but  promotes,  that  agreement :  and 
C.  is  not  a  necesaary  party  to  a  suit  to  compel 
A.  to  surrender  to  B.    v.  Walford,  372 

3.  A  bill  by  some  shareholders  in  a  joint  stock 
company,  on  behalT  of  themselves  and  the  oth. 
er  sbarehulders,  seeking  to  compel  the  directors 
of  tho  company  to  refund  money  improperly 
withdrawn  from  the  common  stock,  is  not 
demurrable  on  the  ground  that  all  tho  share, 
holders  are  not  made  parties.  Hieheney,  Con^^ 
greve,  562 

See  UcMURRBR.    Flea. 

PARTNERSHIP. 

1.  A.  B.  and  C,  carrying  on  business  in  copart^ 
nership  for  a  term,  whirh  would  expire  on  the 
19ih  of  February,  1807,  under  srticles  which 
empowered  A.,  in  case  of  his  death  during  the 
term,  to  bequeath  his  share  of  the  trade  in 
favor  of  his  wife  or  children, — S.,  a  customer 
of  the  bank,  and  a  surety,  covenanted  that  they, 
or  one  of  them,  would  pay  to  A.  B.  and  C.* 
the  survivors  or  survivor  of  them,  dtc.  all  sums, 
which,  on,  before,  or  until  the  19th  of  February, 
1807,  should  become  due  from  the  customer 
to  A.,  B.  and  C ,  the  survivors  or  survivor  of 
them  :  A.  died,  having  bequeathed  his  share 
of  the  concern  to  his  executors,  in  trust  for  his 
children :  the  business  continued  to  be  carried 
on  under  the  same  firm  as  before;  and  his 
executors  interfered  in  the  management,  and 
shared  in  the  profits.  At  the  time  of  A.*b 
death,  the  balance  due  from  S.  to  the  bank  was 
upwards  14,000^ ;  after  that  time  S.  continued 
his  dealings  with  the  bank  in  the  same  manner 
as  previouMly,  paying  in  more  than  14,000/. 
within  a  few  weeks  after  A.'s  death,  but  draw, 
ing  out,  during  the  same  period,  a  larger  sum ; 
and  these  subsequent  dealings  were  contained 
in  the  same  account  curreni  with  the  preced- 
ing dealings :  some  years  afterwards,  S.  became 
insolvent,  being  indebted  to  the  batik  in  a 
balance  of  19,0002.  and  upwards :  Held, 

That  the  partnership,  which  carried  on  the 
business  after  the  death  of  A.,  was  a  new 
partnership ; 

Thai  the  surety's  covenant  did  not  extend 
to  cover  sums  advanced  to  the  customer  by  the 
bank  after  A.*s  death ; 

That  the  balance,  due  at  A.*8  death  from  the 
customer,  was  to  be  considered  as  discharged 
by  the  payments  sobsequenilv  made  by  him  to 
the  bank.    Pembrrion  v.  Oaies,  154 

2.  Where  a  partnership  is  dissolved,  and.  after 
the  dissolution,  one  of  the  partners,  without  the 
consent  of  the  other,  continues  in  poKcssion  of 
the  partnership  effects,  and  carries  on  the  same 
business  on  the  same  premises,  in  the  course  of 
which  the  specific  effects  that  belonged  to  the 
partnership  are,  in  whole  or  in  part,  consumed 
and  replaced  by  others ;  the  effects,  which  aro 
found  on  the  premises,  and  with  which  the 
buainess  is  carried  on  at  the  date  of  a  decree, 
declaring  the  partnership  to  have  been  dissolved 
before  the  institution  of  the  suit,  are  not  to  be 
treated  as  property  of  the  parlnerahip.  Nerot 
V.  Bwmand^  247 
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3.  EYtdence  of  the  eziitoiiM  of  a  ptrtoenbip 
Neroi  T.  Bwmand,  347 

A,  Whore  notice  it  given  by  a  party  to  his  apent 
in  a  particular  adventare,  that  another  person 
ia  jointly  interested  with  him  in  the  adventure, 
thia  prima  facie  imposes  upon  the  agent  the 
necessity  of  accounting  with  such  other  person 
for  his  share  of  the  adventure. 

But  this  obligation  ceases  to  exist,  if  ths 
tranaactions  ahow  that  it  waa  the  intention  of 
such  other  peraon,  and  of  the  party  originally 
interested  in  the  adventure,  that  the  agenta 
should  account  aolely  with  the  latter.  Killock 
▼.  Greg,  285 

5.  A  general  dissolution  of  partnerahip  between 
A.  and  B.  doea  not  operate  to  diacharge  A. 
from  hia  responsibility  for  the  tubeequent  con. 
duct  of  B.  in  respect  of  the  engagements  ui 
the  partnership  with  third  persons,  made  prior 
to  the  dissolution.    AuU  y,  Qoodriek,        430 

i.  If  A.  and  B..  as  partners,  engage  in  a 
speculation  with  C,  A.  is  answerable  to  C.  in 
respect  of  the  dealings  of  B.  in  the  joint 
•pMiilatioo.    AuU  V.  Goodrich,  43U 

PERPETUITY. 

L  A  limitation  to  an  unborn  child  for  life  is  not 
food,  onless  the  remainder  vesU  in  interest  at 
uie  same  time. 

A  testatrix,  after  expressing  her  desire  that 
certain  stock  should  remain  in  the  three  per 
cents,  for  ever,  bequeathed  the  dividends  to  her 
aeven  children  for  their  Uvea,  with  anrvivonhip 
among  them;  and  directed,  that,  after  the  de- 
cease ef  all  of  them,  their  children  abould 
•ucoeed  lo  the  annuity  of  their  deeeased  parent, 
and  that,  after  the  decease  of  the  seven  ehiU 
dren*s  chiklren,  the  dividends  of  the  stock 
shoald  devoire  in  annuities  upon  the  lawful  heirs 
of  the  testatrix :  Held,  that  all  the  gifts  were 
void,  except  the  life  interests  given  to  the  seven 
children.    H^yeos.  Hayeo,  311 

%.  If  the  interest  of  an  unborn  child  of  a  person 
in  being  does  n<^t  vest  when  auch  unborn  child 
attaina  twenty-oae,  the  gift  is  two  remote  and 
void,  and  the  limitations  over  are  void  also. 
Falmer  v.  Holfmrd,  403 

3u  In  a  will,  the  words  **  failing  the  male  iaaue," 
were,  wpon  the  whole  context,  eonatrued  to 
mean  **  if  there  aball  be  no  aon  then  living.** 
A  testator  having  bequeathed  a  yearly  sum 
to  a  pemon  for  life,  gave  the  annuity,  0|Nin  the 
death  of  the  annuitant,  to  the  eldest  surviving 
son  of  A.,  and  failing,  the  male  issue  of  A.,  to 
tbe  dauehtcrs  of  A.  living  at  the  demise  of 
such  male  issue;  at  the  death  of  the  annuitant, 
A.  bad  DO  aon  living,  but  had  two  daughtera : 
Held,  that  the  gift  to  the  daughterb  of  A.  was 
not  to  remote,  and  that  they  were  entitled  to 
the  annuity.    Murray  v.  Addenbrook^         407 

4«  The  aame  teatator  gave  the  reaidue  to  his 
widow  during  her  life,  and  at  her  demiae.  to 
the  eldest  surviving  son  of  A.  upon  his  attaining 
twenty.five  (the  trustees  being  directed  to 
apply  the  interest  to  his  use  till  he  attained  that 
age, J  or,  failing  such  male  iasue,  to  the  daugh. 
ters  of  A.  living  at  the  time  of  the  demise  of 
the  last  of  such  male  issue ;  the  only  son  of  A, 
died  under  twenty-five,  in  the  lifetime  of  th< 
widow,  leaving  two  daughters  of  A.  him  survi 
Ting:  Held, 

That,  if  there  had  been  any  son  of  A«  living 


at  the  death  of  the  widow,  he  woald  have 
taken  a  vested  interest  in  the  residue,  thongh 
he  had  not  then  attained  the  age  of  twenty-five : 
That  the  gift  over  of  the  residue  to  the  daugh- 
ters  of  A.  waa  not  too  remote,  and  that,  in  the 
events  which  happened,  thev,  upon  the  death 
of  the  widow,  became  entitled  to  tLe  leaidue. 
Murray  v.  Addcnbrook,  4U7 

PETITION. 

1.  The  court  will  make  an  order  ibr  appointing  a 
.  guardian  and  allowing  maintenance,  upon  pe- 
tition without  b.ll.  where  the  infant's  inoome 
does  not  exceed  300i.  a  year.  Ex  parte  LaktH, 
in  Ike  matter  of  Lakin,  307 

3.  Maintenance  will  not  be  allowed,  without  a 
bill  filed,  to  an  infant  entitled  to  real  esUte, 
which  is  of  a  yearly  value  exceeding  1001.  /» 
f  As  mattor  of  Sir  Wiliam  MoUoworih,    308  n. 

PLEA. 

1*  A  plea,  showing  that  one  of  two  plaintifiii  has 
no  interest  in  the  matters  of  the  suit,  is  a  good 
defence  to  the  whole  bill.  Makepeace  v.  Hay^ 
thorne,  944 

3.  To  a  bill,  stating  a  settlement,  under  whioh, 
after  a  life  esUte  to  A.,  the  plaintiff  was  enti. 
tied  to  certain  hereditaments,  and  praying  de. 
livery  of  the  title  deeds,  the  defendant  put  in  a 
plea  of  purchase  for  valuable  consideration  from 
A.,  without  notice,  averring  that  A.  protended 
to  be  seised  in  fee,  and  was  in  possession,  but 
not  averring  that  he  had  any  title  prior  to  and 
independent  of  tho  aettleinent.  Quoro,  Whe- 
ther such  a  plea  is  a  good  defence  to  a  suit  T 
Jaeketm  v.  Rowe^  514 

3.  A  plea  of  purchsse  for  valuable  consideration 
without  notice,  must  aver,  that  the  vendor  pre- 
tended to  be  seised,  not  merely  before,  but  at 
the  respective  times  ofthe  execution  of  th<}  con- 
veyance, and  of  the  payment  of  the  eonsidoia. 

tion.    Jackooa  v.  RotDe,  514 

4.  Somlle,  Leave  will  not  be  given  to  amend  a 
plea,  unless  the  court  is  satisfied  that  the  defect, 
which  the  amendment  is  intended  to  remedy, 
arose  from  an  accidental  slip.   Jackoon  v.  Rowe, 

614 

PLEADING. 

I.  Petition  of  re.hearing  dismissed,  because  it 
suggested,  as  the  grounds  of  re-hearing,  facts 
not  alleged  in  the  pleadings.  Aevinson  v.  Slw 
hUe,  310 

9.  Two  out  of  aeveral  plaintiffs,  in  a  suit  instito. 
ted  against  a  trustee  for  breach  of  trust,  had 
given  an  indemnity  to  the  defendant:  Held, 
that  the  other  plainliffa,  who  were  infanta,  were 
nevertheless  entitled  to  such  decree  as  the  case 
demanded,  and  that,  as  the  same  justice  could 
be  done  to  the  defendant  in  reapect  of  the  two 
who  had  signed  the  deed  of  indemnity,  as  if 
these  two  had  been  made  defendants,  an  objec- 
tion at  the  hearing,  grounded  on  their  being 

'  co.plamtii&,  could  not  be  allowed  to  have  the 
effect  of  rendering  the  expense  of  the  suit  wholly 
useless.     Wilkinoon  v  Parry,  374 

3.  When  the  answer  of  a  defendant  insists  that  a 
oovenant  was  inserted,  without  hie  knowledge 
or  consent  in  a  deed  executed  by  him,  and 
that  the  deed  waa  not  nad  over  to  him,  and 
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tint  tiM  eofWMBt  it  a  fimoa  opoo  Urn,  tneh  i 
dted  eamiot  b«  pmred  9te  vtet  agAimt  bim  > 
u  «n  exhibit ;  bot  it  may  b«  fo  pruTed  as 
afainat  another  defendant,  whoee  answer  doee 
not   impeaeh    the  Talidity  of  the  ootenant. 
BvJUU  V.  KeUf,  955 

4.  At  the  beartnpf  of  the  eaose,  a  bill  will  be  die- 
mieeed,  if  there  be  no  oTidenee  asainet  a 
defendant,  eltboo^,  upon  a  notion  for  an  in- 
jnnction,  a  case  was  made  ajtainet  him,  on 
which  an  ex  pvUt  injonetion  wae  toetained 
BttifM  ▼.  KfUf,  855 

&  A  plaintiff  mnet  eetablieh  at  the  hearing,  thet 
he  had  a  title  to  relief  at  the  time  of  filing  hie 
bill ;  or,  if  he  lellee  on  matter  eubeeqoent,  he 
most  file  a  eupplemenUl  bUl.  Barjuld  ▼. 
KeUy,  355 

6.  Some  shareholders  in  a  joint  stock  company 
may  sae,  on  behalf  of  themselTes  and  the  othe'r 
shareholders,  for  the  porpoee  of  compelling  di- 
rectors of  the  company  to  refond  moneys  im- 
properly withdrswn  by  them  from  the  stock  of 
the  companv,  and  applied  to  their  own  nee. 
Hiekent  ▼.  dongrtte^  563 

8€€  Dairoaaca,    Pi.bi. 

POWER. 

1.  A  will  is  deemed  a  good  ezeeotion  of  a  power, 
if  it  dispose  of  the  subject  of  the  power,  although 
it  does  not  refer  to  the  power.  Walktr  ▼. 
HedfcM,  76 

5.  The  snbJM^  of  the  power  will  pass  by  the 
words  of  ••  all  other  my  property,"  if  it  bo  pbin, 
from  other  exprsosions  in  the  will,  that,  under 
these  general  words,  she  considered  the  proper. 
ty  nnder  the  power  to  be  included.  Walker  v. 
MMkie,  76 

3.  A  gift  of  pefsenal  estate  to  the  wife  for  life, 
with  a  dimetbn,  that,  after  her  death,  one 
moiety  thereof  shall  be  at  her  entire  disposal, 
either  by  wtll  or  otherwise,  amounts  only  to  an 
estate  for  life  in  the  wife,  with  a  power  of  ap. 
pointment;  and  the  sale  by  the  widow  of  a 
sum  of  3  per  cent,  stock,  which  constituted 
nearly  the  whole  of  the  residue,  and  the  invest. 
neat  of  the  proceeds  in  the  purchase  of  long 
annuities  in  her  own  name,  doee  not  amoont  to 
an  ezecoise  of  her  power.    Reitk  v.  gsymetrr, 
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4.  Wbars  a  donor  recommends  or  directs,  that  the 
donee,  at  her  death,  shall  give  his  personal  pro- 
perty to  sooh  of  his  family  or  such  of  his  rels- 
tions  as  she  shall  think  fit,  the  donee  has  a  pow- 
er to  select  the  objects  of  lier  bounty  amongst 
his  relations  or  family,  though  not  within  the 
degree  of  neat  of  kin. 

But  if  the  donee  does  not  ezereise  the  power, 
the  word  **  relations,**  or  the  word  *•  family,** 
will  be  construed  "  next  of  kin,**  unless  the 
special  expressions  of  the  donee  have  a  different 
import.    Orant  r.  Lyaam,  892 

5.  AfemeanerU  described  as  such  in  the  will  of 
the  testator,  may,  during  the  coverture,  execute 
by  deed  a  power  of  disposition,  given  her  by  the 
will,  over  real  and  perwwai  estate.  Ihwitee  v. 
Timferun^  834 

PRACTICE. 

1.  The  petition  of  a  defendant  prayed  that  he 
might  be  at  liberty  to  examine  one  of  the  plain- 
tifi  as  a  witness:  thaplaintii&ireia«opartfMai 


and  bad  a  eommon  iotenat  advene  to  the  pe* 
titioner :  thepetition  was  dismissed  with  oopts. 
Fere^ay  v.  Wighiwick,  114 

9.  It  is  competent  to  the  court,  on  the  hearing  of 
exceptions,  at  the  same  time  it  allows  an  ex. 
ception  taken  by  the  defendant,  and  directs  the 
master  to  review  his  report  generally,  to  order 
the  defendant  to  pay  a  sum  of  money  into 
court,  if  it  is  satisfied  that  ultimatelv  tbst  Pom 
will  be  found  due  from  the  defendant.  Brown 
T.  De  TatteU     .  136 

3.  B.,  the  balder  of  certain  bills  accepted  by  F., 
attaches  by  proceedings  in  the  lord  mayor's 
court,  in  the  hands  of  C,  a  large  sum  of  money 
belonging  to  F. ;  F.  having  filed  a  bill  to  re- 
strain the  action,  a  special  injunction  is  grant, 
ed  and  the  money  is  paid  into  court  by  the  gar- 
nishee ;  B.  by  his  answer  denies  the  whole  of 
the  equity  suggested  by  the  bill:  Held,  that 
though  the  injunction  must  be  diseolved,  the 
monev  in  court  will  not  be  paid  out  to  B.,  be. 
fore  be  has  obtained  judgment  in  bis  action. 
Fmrrnvml  v.  Bogle,  143 

4.  A  party  is  bound  by  the  consent  of  his  counsel 
given  in  court,  though  they  had  no  instructions 
to  consent,  if  thev  were  at  the  time  apprised  of 
all  those  facts,  of  which  the  knowledge  was  eo. 
aential  to  the  proper  exercise  of  their  discretion  s 
bot  he  will  bis  relieved  from  an  order  made  by 
snch  consent,  if  they  give  that  consent  in  ig- 
norance of  material  circumstances.  Fumhnl 
Bogle,  143 

5.  How  far  a  party  will  be  afibcted  by  the  remies. 
ness  of  his  solicitor  in  not  immediately  object- 
ing to  an  order  made  by  the  consent  of  counsel 
in  court,  when  neither  the  party  nor  bis  solicU 
tor  was  present,  and  instructions  to  consent 
had  not  been  given  by  either.  Fmrnnal  t, 
BogU,  149 

6.  A  defendant  will  not  be  ordered  to  produce 
papers  containing  confidential  communications 
iMtween  bim  and  his  solicitor,  or  between  hie 
countnr  solicitor  and  town  siilicitor,  made  in 
the  rebtion  of  solicitor  and  client  during  the 
progvees  of  the  suit,  or  with  reference  to  it,  pre- 
▼ions  to  its  commencement.  Hugkee  t.  Bid. 
dulpK  190 

7.  A  plaintiff  Is  not  entitled  to  the  production  of 
a  letter,  admitted  by  the  defendant  to  be  in  hia 
poeseseion,  but  which,  the  defendant  statea, 
was  written  by  bim  to  bis  solicitor,  and  directed 
the  solicitor  to  take  the  opinion  of  couneel  upon 
the  question  in  dispute  between  the  partiea. 
Vent  V.  Facey,  193 

8.  The  court  will  make  an  order  for  appointing  a 
guardian  ahd  allowing  maintenance  upon  peti- 
tion without  bill,  where  the  infant's  income 
doee  not  exceed  SOOt  a  year.  Ex  parte  Lom 
kirn  in  tke  metier  of  Likin,  307 

9.  Maintenance  will  not  be  allowed  without  a  biU 
filed,  to  an  infant  entitled  to  real  estate,  which 
is  of  a  yearly  value  exceeding  100/.  In  the 
matter  of  Sir  William  Moleewortk,         306  a. 

10.  Where  the  decree,  among  othcir  things,  refera 
it  to  the  master  to  appoint  a  new  tmetee,  the 
certificate  of  the  appointment  of  snch  new  tma- 
tee  is  to  be  considered  as  a  separate  report. 
Ifarris  v.  JTemMe,  474 

11.  A  cause  was  heard  at  the  rolls,  but  before 
Jvdgmeat  was  pronooneed,  accidental  circnm. 
stances  rendered  the  hearing  inefibctual;  the 
plaintiirthen  set  it  down  befbre  the  Lord  Chan, 
eailcr,  and  obtained  an  order,  of  which  tha  da. 


598 


INDEIL 


fendftnt  bad  notioe,  utijfntnir  U  a  particular 
position  in  the  Lord  Chancellor's  paper,  bat  did 
not  serve  a  new  subpcsna  to  hear  judgment : 
when  it  was  called  (Ui  before  the  Lord  Chan- 
ceellor.  the  defendant  made  default,  and  the 
plaintifT  took  a  decree  nisi:  Held,  that  it  was 
not  necessary  to  serve  a  new  subpcena  to  hear 
judgrment,  and  that  the  decree  nisi  was  strictly 
rej^ular.    Jackson  v.  Bourne,  484 

12.  Leave  refused  in  a  tithe  suit,  to  file  a  supple- 
mental answer,  setting  ^P,^  modus  after  the 

f  cause  had  been  sot  down  'for  hearing.  Mac. 
dougal  V.  Purrier,  486 

13.  An  attachment,  sealed  after  an  order  for  time 
has  been  obtained,  but  before  it  has  been  served 
on,  or  notified  to,  the  plaintifi^,  is  regular. 
Hemes  v.  Hewes^  508 

14.  Where  a  defendant  dismisses  a  bill  for  want 
of  prosecution,  without  having  made  a  motion 
of  which  he  had  given  notice,  the  plaintiff  can. 
not  afterwards  obtain  an  order  for  the  payment 
of  the  costs  of  that  motion,  as  being  a  motion 
abandoned.    Farquharson  v.  Pitcher,         510 

15.  Order  made  to  stay  proceedings  to  enforce 
an  answer,  pending  an  appeal  to  the  house  of 
lords  against  an  order  overruling  a  demurrer. 
The  King  of  Spain  v.  Mnchado,  560 

16.  An  attachment  is  irregular,  if  it  is  sealed 
and  delivered  out  by  the  sealer,  before,  though 
it  is  not  parted  with  till  after,  the  requisite  affi. 
davit  is  filed.    Gardner  v.  Rows,  578 

PRESUMPTION. 

Every  presamtion  is  to  be  made  to  support  a  right 
of  renewal,  where,  from  1682,  leases  for  twen- 
ly.one  years,  at  a  small  rent  and  fine  certain. 
of  the  tithes  of  a  parWh,  had  been  regularly 
granted  by  the  respective  bishops  of  £ly,  who 
were  impropriate  rectors  of  the  parish,  to  the 
vicars  for  the  time  being.  The  Attorney  Oen. 
eral  ▼.  The  Biahop  of  Ely,  102 

PRODUCTION  OF  DOCUMENTS. 
See  Practick,  6,  7. 

PROMISSORY  NOTE. 
See  Will,  2. 

RECEIVER. 

1.  A  receiver  appointed  by  the  court  is  not  an. 
swerable  for  a  loss  of  fnoneys  by  the  failure  of 
of  a  banker,  if  they  are  not  mixed  with  his  own 
moneys,  and  aro  bona  fide  deposited  fur  secu- 
rity only,  under  circumstances  in  which  they 
could  not  have  been  properly  paid  Into  court. 
Salway  v  Salway,  60 

3,  A  solicitor  in  a  cause,  who  improperly  assumes 
the  character  of  receiver,  is  responsible  for  rents 
lost  by  his  neglect.    Wood  ▼.  Wood^  658 

See  MORTQAGB,  1. 

RE.HEARING. 

1.  Petition  of  re-bearing  dbmiased,  beeaoae  it 
suggested,  as  the  grounds  of  re.hearing,  facts 
not  alleged  in  the  pleadings.  Nevinmm  ▼•  Sta. 
bU§,  210 

2.  In  a  suit  instituted  for  the  adminisUratbn  of 
the  assets  of  a  testator,  who  in  his  will  de- 


scribed himself  as  of  **  Halifax  in  Nmm  Seotia," 
certain  ^  lapsed  shares  of  the  residue  were,  at 
the  heaVing,  on  further  directions,  ordered  to 
be  distributed  according  to  the  statute  of  dis- 
tributions, there  being  no  suggestion  in  the 
record  that  the  administration  ought  not  to  be 
according  to  the  law  of  England :  afterwards, 
a  petition  of  re-hearing  was  presented,  stating, 
that  the  testator  died  domiciled  in  Nova  Scotia, 
and  praying,  that  the  diHtribution  might  be  ac- 
cording to  the  law  of  that  country :  but  the 
petition  was  dismissed.  Nevineon  ▼.  SiabUe, 
^  210 

REMAINDER. 

See  Donatio  Moans  Causa.    Cross  Rbmaindkm. 

Trnant  for  Lips,  1. 


RELATIONS. 


See  Power. 


REMOTENESS  OF  LIMITATIONS. 

See  Pbrfetuitt. 

RENEWAL. 

1.  The  assignee  of  a  lease  for  lives,  which  con- 
tained a  covenant  for  renewal  upon  the  drop- 
ping of  any  life,  provided  application  were 
made  within  six  months,  having  omitted,  npon 
the  death  of  one  of  the  cestuis  que  Tie,  to  apply 
for  a  renewal  within  the  six  months,  filed  bis 
bill  praying  relief,  upon  the  ground  that  he  did 
not,  within  the  six  months,  know  that  the  per- 
son was  dead,  or  that  the  deceased  person  was 
one  of  the  cestuis  que  vie  named  in  the  lease : 
The  bill  was  dismissed  with  costs;  because  the 
plaintiff  might  have  known  the  facts,  if  he  had 
used  reanonable  diligence  and  acted  with  ordi. 
nary  prudence.    Harries  v.  Bryant,  69 

2.  Every  presumption  is  to  be  made  to  support 
a  rieht  of  renewal,  where,  from  1682,  leases  for 
twenty-one  years,  at  a  small  rent  and  Bnt  cer- 
tain, of  the  tithes  of  a  parish,  had  been  regular, 
ly  granted  by  the  respective  bishops  of  Ely, 
who  were  impropriate  rectors  of  the  parish,  to 
the  vicars  for  the  time  being.  The  Attomev 
General  v.  The  Bishop  of  Ely,  102 

3.  A  testator  devised  premises,  which  he  held  by 
lease  under  the  dean  and  chapter  of  Westmins- 
ter, to  A.  for  life,  subject  to  the  payment  of  all 
fines  and  rents  as  they  became  due  yearly; 
and  he  directed  that,  after  A.'s  decease,  tre 
premises  should  be  vested  in  two  trustees,  who 
were  to  manage  the  same  to  the  best  sdvan. 
tags,  and  were  to  pay  all  rents  and  fines  until 
B.  should  attain  his  age  of  twenty-one  yeara,  to 
whom  the  testator  bequeathed  all  the  remain- 
ing term  and  interest  which  he  had  in  the  lease : 
the  lease  was  holden  at  a  nominal  rent,  and 
contained  no  covenant  to  renew ;  bot  the  cue- 
torn  of  the  dean  and  chapter  was,  to  renew 
every  seven  years  on  receiving  a  reasonable  fine; 
and,  at  the  death  of  the  tesUtor,  about  thirty 
years  of  the  term  were  unexpired :  Held,  that 
A.  was  not  bound  to  renew  the  lease  at  any 
time  during  her  life.    Capel  t.  Wood,         500 


SeeAmmrr,  I. 
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ftfiVOCATION. 

1»  A  eomejmte  of  an  eiute  to  trustoM,  upon 
tliiat  to  lell  for  payment  of  debts,  is  not  a  re- 
▼ocation  of  a  prior  will,  beeauia  it  declares  that 
the  sorpltis  mopeys  ariain;  from  the  aale  ahall 
be  pereonal  estate  of  the  testator ;  but  if  it  have 
the  further  purpose  to  provide  an  annuity  for 
the  separate  nse  of  the  wife  until  the  sale,  it 
will  be  a  rerocation,  beeaoie  the  wife  will  be 
entitled  to  the  annuity,  after  the  death  of  the 
husband,  if  the  sale  do  nut  Uke  pUoe  in  his 
lifetime.    Hodge§  w.  Oree%  28 

3.  A  testator,  in  the  ease  of  an  ev^nt  which  hap- 
pened after  his  death,  directed  a  freehold  estate 
lo  be  lOld,  and  the  produce  applied  upon  the 
trusts,  intents,  and  purposes  afterwards  express- 
ed in  his  will,  is  to  his  residdary  penonal  es. 
tate:  b?  a  codicil  he  ravoked  the  gift  in  his 
will  of  his  trsiduary  personal  estate,  and  made 
a  new  disposition  of  it*  The  pMuce  of  the< 
freehold  estate  is  not  thereby  aflbcted,  but 
paises  upon  the  trusts,  intents,  and  purposes, 
which  were  ezpreseed  in  the  will  as  to  the  re. 
sidoaty  personal  estate.   Franeit  v.  Co2/tsr,  3S1 

3.  A  testator  made  his  will  duly  executed  and  At- 
tested BO  as  to  pass  real  estates,  by  which  he 
me  to  his  yooD|rer  sons  4000t  each*  and  to 
bis  daughter*  3000i.  each,  payable  exclnsiveiy 
out  of  hii  real  esUtes;  he  afterwards  oblitei». 
ted  the  words  **  four"  and  *«  three^  and  wrote 
over  them  «« three**  and  **one;**  but  the  will 
was  not  re-executed  or  re-published ;  he  subse- 
quently  made  a  codicil,  signed  by  him,  but  not 
executed  or  attested  so  as  to  pais  real  estates,  by 
which  he  reduced  the  portions  given  to  the 
younger  sons  and  daughters,  aecordtaig  to  the 
alterations  in  the  will :  llie  younger  sons  and 
daughters  were  held  to  be  entitled  to  the  por- 
tions originally  given  to  them  by  the  will 
Kirkt  V.  Kirki,  4B5 


SATISFACTION. 
Aie  Donatio  if  oktis  Caoba. 


See  Boms. 


SCOTLAND. 


suffisrer  in  nspset  of  nnneoeasary  proceedings 
instituted  by  the  solicitor.     Wood  v.  Wood, 

S58 

5.  A  solicitor  in  a  cause,  who  impropertv  aasuracs 
the  character  of  receiver,  is  responsible  for  rents 
lost  by  his  neglect.    Ibid,  558 

See  CoNSBirt,  3. 


SPEX7IFIC  PERFORMANCE. 


If,  after  4  contract  for  sale  of  an  eitate,  but 
before  the  title  is  accepted,  the  title  deeds  be 
destroyed  bv  fire,  this  coart  will  not  compel  the 
specific  performance  of  the  contract,  unless  the 
vendor  <ian  furnish  the  purchaser  with  the 
means  of  showing  what  where  the  contents  of 
the  destroyed  deeds,  and  of  proving  that  luch 
deeds  were  duly  executed  and  delivered.  Bry- 
ant V.  Buek,  1 
S.  If  an  agreement  be  in  part  unperformed,  the 
principle  of  a  court  of  equity  is  compensation, 
not  forfeiture.    Page  v.  Broom,                     6 

3.  In  a  soil  for  specific  performance  by  a  vendor 
the  costs  will  be  thrown  upon  the  purchaser 
though  the  master  reports,  that  a  good  title 
was  not  shown  till  afUr  the  filing  of  the  bill,  if 
that  finding  proceeded  on  the  ground  that  cer- 
tain  evidence  had  not  been  previously  furnished, 
which  the  Vendor  had  offered  to  produce,  but 
which  had  not  been  actually  produced,  before 
the  institution  of  the  suit,  in  cunsequence  of  the 
purchaser  insisting  upon  othef  and  unsubstan- 
tial objectbns.    JOong  v.  CoUier,  269 

4.  An  infant  cannot  sustain  a  suit  for  the  specific 
performance  of  a  contract,  because  the  remedy 
is  not  mutual.    Flight  v.  BoUand,  298 


STATUTES,  CONSTRUCTION  OF. 

39  Car.  3.  o.  8.  104 

6  Ann.  c.  18.  559 

4  Geo.  4,  c.  76.  329 

6  Geo.  4,  c.  74.  511 

6  Geo.  A,  o.  181.  579 


SOLICITOR  AND  CLIENT. 

.  The  payment  of  a  solicitor's  bill  pending  a  snit, 
does  not  preclude  subsequent  taxation.  Hoto- 
ell  V.  Edmunde,  67 

'.  A  defendant  will  not  be  ordered  to  produce 
papers  containing  confidential  commcmications 
between  him  and  his  ■olicitor,  or  between  his 
country  solicitor  and  town  solicitor,  made  in 
the  relation  of  solicitor  and  client  during  the 
progress  of  the  suit,  or  with  reference  to  it, 
previous  to  its  commencement.  Hughee  v. 
Biddulph,  190 

I.  A  plaintiff  is  not  entitled  to  the  production  of 
|k  letter,  admitted  by  the  defendant  to  be  in  his 
posflcssion,  but  which,  the  defendant  states, 
was  written  by  him  to  his  solicitor,  and  direct- 
ed the  solicitor  to  take  the  opinion  of  counsel 
upon  the  question  in  dispute  between  the  par- 
ties.    Vent  V.  Paeey,  193 

i.  As  between  the  client  and  the  solicitor,  the 
court  will  take  care  the  client  shall  not  be  a 

Vol.  IV.  46 


STATUTE  OF  FRAUDS. 

A  sen  conveys  an  estate  to  his  father  nominally 
as  purchaser,  but  really  as  a  trustee,  and  in 
order  that  Uie  father  who  was  in  betUr  credit 
than  the  son,  might  nise  money  upon  it  by 
way  of  mortgage,  for  the  use  of  the  son :  the 
father  died  shortly  afterwards,  and  before  any 
money  was  mised,  having  by  a  will,  subsequent 
to  the  conveyance,  made  a  general  devise  of  all 
his  real  estates:  the  case  is  within  the  sUtute 
of  frauds,  and  parol  evidence  is  not  admissible 
to  prove  the  trust ;  but  the  son  has  a  lien  on  the 
estate  as  vendor  for  the  apparent  consideration, 
no  pait  of  which  was  paid.    Leman  v.  WhM^, 


STATUTE  OF  LIMITATIONS. 
(See  AuU  v.  Goodrich,  page  430.) 

SUPPLEMENTAL  BILL. 
See  PiXADUio,  5. 
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SURETY. 

1.  A.,  B.  Sl  Cm  carrying  on  basinoM  in  copart- 
nership for  a  term,  which  would  expire  on  the 
19th  of  February,  1807,  under  articles  which 
empowered  A.,  in  case  of  his  death  during  the 
term,  to  bequeath  his  share  of  the  trade  in  fa- 
vor of  his  wife  or  children, — S.,  a  customer  of 
the  bank,  and  a  surety,  covenanted  that  they, 
or  one  of  them,  would  pay  to  A.,  B.  &>  C, 
the  survivors  or  survivor  of  ihem,  &c.  all  sums, 
which,  on,  before,  or  until  the  19th  of  February, 
18U7,  should  become  due  from  the  customer  to 
A.,  B.  &,  Cm  the  survivors  or  survivor  of 
them,  &c. :  A.  died,  having  bequeathed  his 
share  of  the  concern  to  his  executors,  in  trust 
for  his  children  :  the  business  continued  to  be 
carried  on.  under  the  same  firm  as  before  :  and 
his  executors  interfered  in  the  management 
and  shared  in  the  profits.  At  the  time  of  A.'8 
death,  the  balance  doe  from  S.  to  the  bank  was 
upwards  of  14,000/. ;  after  that  time  S.  con- 
tinued his  dealings  with  the  bank  in  the  same 
manner  as  previously,  paving  in  more  than 
14,000/.  within  a  few  weeks  after  A.'s  death, 
but  drawing  out,  ^during  the  same  period,  a 
larger  sum;  and  these  subsequent  dealings 
were  contained  in  the  same  account  carrent 
with  the  preceding  dealings ;  some  years  after- 
wards, S.  became  insolvent,  being  indebted  to 
the  bank  in  a  balance  of  19,000/.  and  upwards: 
Held, 

That  the  partnership,  which  carried  on  the 
business  after  the  death  of  A.,  was  a  new  part- 
nership : 

That  the  surety's  Covenant  did  not  extend  to 
cover  sums  advanced  to  the  customer  by  the 
bank  after  A.'s  death ; 

That  the  balance,  due  at  A.'s  death  from  the 
customer,  was  to  be  considered  as  discharged 
by  the  payments  subsequently  made  by  him  to 
the  bank.     Pemberton  v.  Oakea,  154 

2.  The  plaintiff  joined  the  testator  as  surety  in  a 
bond,  which  he  paid  after  the  death  of  the  testa- 
tor, taking  an  assignment  of  the  bond  :  he  is 
only  a  simple  contract  creditor  of  the  testator. 
Jones  V.  Davids,  277 

3.  B.  being  ^hired  as  a  clerk  to  A.  Sl  Com  but 
not  for  any  definite  period,  C.  and  D.  joined 
with  him  in  a  bond  to  seeore  his  duly  account, 
ing  for  his  assets ;  C.  died,  and  his  executrix 
gave  a  written  notice  to  A,  A  Com  that  she 
would  no  longer  remain  surety;  A.  &,  Co. 
communicated  this  notice  to  B.,  and  required 
and  obtained  from  him  the  bond  of  another 
surety;  D.,  and  also  the  new  surety,  died; 
and,  four  years  and  a  half  after  the  death  of  C, 
B.  died,  when  deficiencies  were  found  in  his 
accounts,  subsequent  to  the  notice :  Held,  that 
the  executrix  of  C.  bad  no  equity  to  restrain  A. 
&.  Co.  from  proceeding  at  law  on  the  bund. 
Gordon  v.  Cahert,  581 


TAXATION. 
See  Costs,  1. 

TENANT  FOR  LIFE. 

A  teststor  gave  the  residue  of  his  personal  estate 
to  trustees,  directing  them  to  convert  it  into 
money,  and  invest  the  proceeds  in  government 
or  real  securities,  of  which  they  were  to  stand 


possessed,  upon  trust  for  A.  dnrhg  her  life,  and« 
after  her  death,  for  B.  The  trustees  permitted 
a  share,  which  the  testator  had  in  an  Indian 
loan,  bearing  interest,  at  10/.  per  centM  to  re. 
main  for  several  years  on  that  security,  during 
which  time  they  paid  to  A.  the  interest  at  IQL 
per  oentM  which  it  yielded  annually ;  and  the 
loan  being  afterwards  paid  ofl^  they  invested 
the  money  in  the  3  per  cents,  at  a  time  when 
the  funds  were  so  low,  that  the  amount  of  stock 
purchased  was  considerably  greater,  than  if  the 
convenion  had  taken  place  at  the  end  of  a 
year  from  the  testator's  death :  Held, 

That  the  tenant  for  life  was  not  entitled  to 
the  actual  interest,  which  the  money  yielded, 
while  it  remained  on  the  Indian  security,  but 
only  to  the  dividends  of  so  much  3  per  cent, 
stock  as  would  have  been  purchased  with  it  at 
the  end  of  a  year  from  the  testator's  death ; 

That  the  trustees  ought  to  be  charged  with 
the  whole  of  the  stock  actually  purchased,  and 
all  the  sums  actually  received  in  respect  of  the 
Indian  rate  of  interest ;  and  that  they  ought  to 
be  allowed  in  their  discharge,  as  payment  to 
the  tenant  for  life,  not  the  sums  which  they 
had  in  fact  paid  her,  but  only  «  sum  equal  to 
what  she  would  have  received  for  dividends,  if 
the  money  had  been  transferred  from  the  In. 
dian  security  and  invested  in  the  8  per  cent, 
stock  at  the  end  of  a  year  irom  the  teaUtor's 
death.    DimM  v.  Scott,  195 

See  FowKa,  3.    Wux,  5, 11.    Renewal,  3^ 


TITHES. 

U  As  a  general  rule,  where  land  is  affreed  to  be 
sold  tithe  free,  the  right  to  the  tithe  is  to  be 
considered  so  material  to  the  enjoyment  of  the 
land,  thai  a  purchaser  is  not  compelled  to  com. 
plete  his  contract  with  a  compensation,  if  a 
good  title  cannot  be  made  to  the  tithe;  bat 
this  rule  admits  of  exception,  where  the  cir. 
cumstances  manifest,  that  the  right  to  the  tithe 
did  not  form  any  mducement  to  the  purchaser 
to  enter  into  the  contract.    Smith  v.  Tolcher, 

303 

3.  In  a  bill  by  an  impropriate  rector  for  the  tithes 
of  lands,  in  respect  of  which  there  is  no  evi- 
dence that  tithes  have  ever  been  paid  to  the 
rector,  an  issue  will  not  be  directed,  if  all  the 
evidence  which  can  be  supplied  is  adduced  in 
the  suit,  and  the  court  is  of  opinion,  that  upon 
that  evidence  a  jury  would  not  be  justified  in 
finding  in  favor  of  the  defence  set  up  by  the 
occupier  of  the  lands.    Rose  v,  Aglionby,    489 


TITLE. 

The  generality  and  vagueness  of  descriptions  of 
copyhold  property  on  the  court  rolls  are  so  well 
known,  that  a  vendor  is  not  bound  to  show 
how  the  description  on  the  court  roll  is  to  be 
applied  to  the  present  state  of  the  property,  if 
he  prove  that  the  property  has  actually  been 
enjoyed  and  passed  under  that  description  for 
upwards  of  sixty  years.    Long  v.  Collier,  267 


TITLE  DEEDS. 
If,  after  a  contract  for  sale  of  an  estate,  but  be« 


[ 
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ftro  the  tMle  iv  teeepCed,  the  title  deede  be  de- 
«trojed  by  6re,  this  court  will  not  eMipel  the 
epeeiiic  performance  of  the  contract,  an  left  the 
▼endor  can  farnieh  the  purchaser  with  tbe 
means  of  showing  what  were  the  contents  of 
the  destroyed  deeds,  and  of  proving  that  oiich 
deeds  were'  duly  ezecaled  and  delivered.  Bry. 
ani  7.  Busk,  1 

TRUST. 

1.  Where  a  debtor,  by  a  deed  poll,  directs,  inter 
ff/itf,  the  receiver  of  the  renu  of  his  estate  to 
keep  down  the  interest  of  a  certain  debt,  the 
direction  does  not  create  a  trust  in  favor  of  a 
creditor,  if  it  be  without  consideration,  and 
without  the  privity  of  the  creditor.  Fage.r. 
Broom^  6 

9.  A  cohveyance  of  an  estate  to  trustees,  upon 
trust  to  sell  for  payment  of  debts,  is  not  a  revo- 
cation of  a  prior  will,  because  it  declares  that 
the  surplus  moneys  arising  from  the  sale  shall 
be  personal  esUte  of  the  testator;  but  ifit  have 
the  further  purpose  to  provide  an  annuity  for 
the  separate  use  of  the  wife  until  the  sale,  it 
will  be  a  revocation,  because  the  wife  will  be 
entitled  to  the  annuity,  after  the  death  of  the 
husband,  if  the  sale  do  not  take  place  in  his 
lifetime.    Hodge$  v.  Green,  28 

S.  A  mother,  entitled  to  a  considerable  property 
under  the  will  of  a  relation,  in  a  conversation 
with  the  executor  of  that  relation,  ezpref  sed  an 
iatention  to  make  a  wttlement  of  part  of  that 
property,  which  was  standing  in  his  name,  upon 
her  daughter,  and  requested  the  executor  to  in. 
•tract  her  solicitor  to  prepare  such  a  settle- 
ment :  on  the  prepared  settlement  being  brought 
to  her  for  execution,  she  had  changed  her  mind, 
and  refused  to  sign  it:  Held,  that  her  inten- 
tion, expressed  in  the  conversation  with  the  ex. 
acotor  of  her  relation,  did  not  amount  to  a 
declaration  of  trust,  although  the  property  was 
personal  estate.    Bayley  v.  BouleoU,  345 

4.  A  son  conveys  an  estate  to  his  father  nominal, 
ly  as  purchaser,  but  really  as  a  trustee,  and  in 
order  that  the  father,  who  was  in  better  credit 
than  the  son,  might  raise  money  upon  it  by 
way  of  mortgage,  for  tbe  use  of  the  son :  the 
father  died  shortly  afterwards,  and  before  any 
money  was  raised,  having  by  a  will,  subsequent 
to  the  conveyance,  made  a  general  devise  of 
all  his  real  estates:  the  case  is  within. the  stat. 
nte  of  frauds,  and  parol  evidence  is  not  admis- 
sible  to  prove  tbe  trust ;  but  the  son  has  a  lien 
on  the  estate  as  vendor  for  the  apparent  con- 
sideration, DO  part  of  which  was  paid.  Leman 
V.  Whitley,  433 


TRUSTEE. 

1.  Where  a  settlement  requires  that  a  retiring 
trustee  should '  assign  the  trust  property  to  the 
continuing  trustee,  and  that  a  new  trustee 
should  be  chosen  in  the  place  of  the  retiring 
trustee,  and  there  is  no  power  to  appoint  a  fmle 
trustee ;  then,  if  a  retiring  trustee  assign  the 
trust  property  to  the  continuing  trustee  alone, 
and  he,  in  abuse  of  his  trust,  dispose  of  it,  tbe 
retiring  trustee  is  answerable.  Wilkinson  v. 
Parry,  972 

t.  A*,  as  adminiairator  of  a  person  deceased,  has 


•loeks,  part  of  the  aisett,  standing  in  his  name ; 
the  letters  of  administration  granted  to  A.  are 
recalled,  and  administration  is  granted  to  B., 
the  sole  next  of  kin  of  the  deceased  :  Held, 
that  A.  is  not  within  the  meaning  of  the  6  G. 
4,  c.  74,  a  trustee  of  the  stocks,  which,  as  ad. 
roinistrator,  had  been  transferred  into  his  name. 
Dew  V.  Clarke,  511 

See  TciiANT  voa  Lips,  1.    PaAcricB,  1 1. 


UNDERTAKING. 

A  defect  of  parties  may  be  cured  at  the  hearing, 
b>  the  undertaking  of  the  plainiiff  to  give  full 
effect  to  the  utmost  rishts  which  the  absent 
party  could  have  claimed,  those  rights  being 
such  as  do  not  afflict  the  risrhts  of  tbe  defen- 
dants.    Harvey  v.  Cooke,  34 


VENDOR  AND  PURCHASER. 


1.  A  purchaser,  who  has  not  been  in  poosession, 
is  bound  to  pay  interest  on  the  purchai»e  mon- 
ev,  and  take  the  rents  and  profiu,  only  from 
the  time  when  a  good  title  was  first  shown, 
and  not  from  the  time  fixed  by  the  agreement 
for  the  completion  of  the  purchase.  Jonen  v. 
Mudd,  118 

2.  A  contract  of  purchase  contained  a  stipulation, 
that  if  by  reason  of  any  nnforeseen  or  unavoid- 
able obstacles,  the  conveyance  could  nr^  be 
perfected  for  execution  before  the  day  fixed  fcr 
the  completion  of  the  purchase,  the  purchaser 
should  from  that  day  pay  interest  at  5/.  per 
cent,  on  his  purehase  money,  and  be  entitled  to 
the  rents  and  profits  of  the  premises :  the  ven- 
dor  did  not  show  a  good  title  till  long  after  the 
specified  day :  Held,  that  he  was  not  entitled 
to  intereet  except  from  the  time  when  a  good 
title  was  first  shown.    Monek  v.  Hueki^mn, 

121  n. 

3.  The  generality  and  vagueness  of  descriptions 
of  copyhold  property  on  the  court  rolls  are  so 
well  known,  that  a  vendor  is  not  bound  to  show 
bow  the  description  on  the  court  roll  is  to  be 
applied  to  the  present  state  of  the  property,  if 
ho  prove  that  the  property  has  actually  been  en<- 
joyed  and  passed  under  that  description  for  up. 
wards  of  sixty  years.    Long  v.  Collier,       267 

4.  As  a  general  rule,  where  land  is  agreed  to  be 
add  tithe  free,  the  right  to  the  tithe  is  to  be 
considered  so  material  to  the  enjoyment  of  the 
land,  that  a  purchaser  is  not  compelled  to  com« 
pletc  his  contract  with  a  compensation,  if  a 
good  title  cannot  be  made  to  the  tithe ;  but  this 
rule  admits  of  exception,  where  the  circumstan- 
ces manifest,  that  tbe  right  to  tbe  tithe  did  not 
form  any  inducement  to  the  purchaser  to  enter 
into  tbe  contract.    Smith  v.  Tolcher,  302 

5.  If  the  vendor  of  an  estate,  the  contract  for 
which  was  not  completed  in  the  lifetime  of  the 
testator,  who  was  the  purchaser,  is  afterward* 
paid  his  purehase  money  out  of  the  personal  as. 
sets,  the  simple  contract  creditors  of  the  testa, 
tor  shall  stand  in  the  place  of  the  vendor,  with 
respect  to  his  lien  on  the  estate  sold,  against 
the  deviree  of  that  estate. 

Quere.  If  a  pecuniary  legatee  would  be  en- 
titled  to  the  same  benefit  against  the  devisee  7 
Sel^  V.  Selty,  336 
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6,  A  parohtMr  not  oompellad  it  Uke  a  title  de. 
pendingr  upon  the  words  of  *  wUI.  which  were 
too  doubtfol  ever  to  be  wiU)oat  Utintioo. 
Sharpy.  Adeoek,  3|74 


St€  LavACT,  1. 


VJEJRDIOT. 


VESTING. 


The  intention  of  %  teetotor,  that  hie  ffift  sboald 
not  vest  in  the  legatee*  until  it  tboald  be  actu. 
^Ilj  remitted  to  him.  will  prevail,  when  plearly 
ezpreesed,  provided  the  remitunce  bp  not  de. 
leycd  by  neglifrence  or  ineviUble  aeeident. 
Lito  V.  Thompson,  ^ 

Se€?MKtETV}T^.    WiLi.24,96. 

VOLUNTARY  SETTLEMENT, 

The  oourt  refoMd  to  sot  aeide  a  volontaiy  deed 
executed  by  an  old  and  infirm  man,  in  fa?or 
of  a  penon  who  had  attended  him  aa  a  surgeon, 
and  had  been  occasionally  consulted  by  him  re- 
speciing  the  management  of  his  property,  and 
received  the  dividends  of  some  stock  for  him ; 
it  appearing  that  the  nature  and  effect  of  the 
deed  were  ftilly  explained  to  the  grantor  by  his 
eolicitor  before  he  executed  it,  and  that  he  exe. 
PMted  it  of  bis  own  free  will.    Praii  v.  Barker, 

507 

WILL. 

1,  Where  legacies  are  given  upon  trust  to  accurou. 
1ft to  the  interest  and  dividends,  such  accumolat. 
ed  interest  and  dividends  will  not  pass  by  a  gift 
over  of  the  principal  sums,  unless  the  court  is 
eAttfflicd,  by  a  reference  to  other  clauses  of  the 
vUl,  that  the  interest  and  dividends  were  omit- 
ted in  the  gift  over  by  clerical  mistake.  Har. 
9ey  y.  Cooke,  34 

9-  A  bequest  of  a  cabinet,  with  whatever  it  con- 
uins  *«  except  money,"  will  not  pass  a  promis- 
sory note  payable  to  the  teaUtrix  of  a  date  an. 
terior  to  the  will,  and  whieh,  at  her  death, 
was  found  in  the  cabinet.    Bead  v.  Stewart,  69 

3.  A  bequest  to  all  the  children  of  A.  and  their 
issue,  share  and  share  alike,  and  to  be  paid 
twelve  months  after  the  testator's  decease,  is 
an  absolute  gift  to  such  ehildren  of  A.  ae  are 
living  at  the  testator's  decease.  Butter  v.  Qm. 
money,  70 

4.  A  tesUtor«bequeathed  the  rendne  of  his  estate, 
after  the  death  of  two  penons,  to  such  children 
of  B.  as  should  be  then  living )  and  as  to  such 
of  them  as  should  be  then  dead,  leaving  child- 
ren,  he  directed  that  the  children  should  stand 
in  the  place  of  their  parents :  Held,  that  the 
oSildren  of  such  children  of  B.  as  died  in  the 
testator's  lifetime  took  no  share  of  the  residue. 
Batter  v.  Ommaney,  73 

5.  A  tesutrix  having  devised  her  real  and  per- 
sonal estate  to  trustees  upon  trust  for  sale,  di- 
rected  that  the  proceeds  of  her  real  estate 
should  be  taken  as  part  of  her  personal  estate ; 
and  that  out  of  the  nionejrs  to  ariM  by  such 
sale,  and  out  of  all  other  her  personal  estate, 
several  legaeies  should  be  paid ;  and  she  then 
gave  the  residue  to  A.  B,  for  life,  with  remaind- 
er over;  the  personal  estate  was  not  suQcient 
to  psy  the  legacies  }  some  of  the  legatees 


died  in  the  tesUtrix's  lifetime;  other  legacies 
were  not  paid  until  the  end  of  a  year  after  the 
tesUtrix*s  death,  during  which  time,  the  landa, 
out  of  which  thoee  legacies  were  paid,  produced 
rents  or  dividends:  Held,  that  the  real  esUte 
was  absolutely  converted  into  personalty; 

That  the  lapsed  legaciea  belonged  to  the  re. 
siduary  legatee,  and  not  to  the  heir; 

And  that  the  year's  income  of  the  fimd,  with 
which  the  legacies  had  been  j>aid,  formed 
part  of  the  capital  of  the  residue.  AmphUtt  v. 
Parke,  75 

6.  A  will  is  deenMd  a  good  execution  of  a  power, 
if  it  dispose  of  the  subject  of  the  power,  although 
it  does  not  refer  to  the  power.  Walker  v.  Mae. 
kie,  76 

7.  The  subject  of  the  power  will  pass  by  the 
words  of  »•  all  other  ray  property,**  if  it  be  plain, 
from  other  expressions  in  the  will,  that,  under 
these  general  words,  she  considered  the  proper- 
ty under  the  power  to  be  included.  Walker  y. 
Mackie,  96 

8.  A  testator,  by  his  will,  gtve  certain  annuities, 
and  directed  that  the  sums,  set  apart  to  secure 
them,  should,  as  the  annuitants  died,  sink  into 
the  residue  of  his  peieonal  ewtate :  By  a  codi. 
cil  to  his  will,  he  stated,  that,  in  case  his  pro- 
perty would  not  provide  an  income  equal  to 
the  annuities,  they  shquld  be  rateably  reduced  9 
His  estate  was  deficient,  and  the  annuities  were 
rateably  reduced :  Upon  the  death  of  any  an* 
nuitant,  the  sum,  set  apart  to  secure  the  re- 
duced annuity,  will  belong  to  the  residuary 
legatees,  and  is  not  to  be  applied  to  increase 
the  reduced  annuities  to  the  amount  given  by 
the  will.     Farmer  v.  Mille,  86 

9.  A  testatrix  appointed  A.  B.  to  be  her  executor, 
to  see  tbat  her  will  was  put  in  force :  the  exe- 
cutor is  a  trustee  for  the  next  of  kin.  Brad, 
don  v.  Paprand,  87 

10.  The  intention  of  a  testator,  that  his  gift 
should  not  vest  in  the  legatee,  until  it  ahould 
t>e  actually  remitted  to  him,  will  prevail,  when 
clearly  expressed,  provided  the  remittance  be 
not  delayed  by  negligence  or  inevitable  aeci- 
dent.    li^to  y,  Th^peon,  92 

11.  A  gift  of  personal  estate  to  the  wife  for  life, 
with  a  direction,  that,  after  her  death,  one 
moiety  thereof  shall  be  at  her  entire  disposal, 
either  by  will  or  otherwise,  amounts  only  to  an 
estate  (or  life  in  the  wife,  with  a  power  of  ap. 
pointment ;  and  the  sale  by  the  widow  of  a  sum 
of  B  per  cent,  stook,  which  constituted  nearly 
the  whole  of  the  residue,  and  the  investment  of 
the  proceeds  in  the  purchase  of  long  annuities 
in  her  own  name,  dues  not  amount  to  an  exer. 
(;ise  of  her  power.    Reith  v.  Seymour,        263 

12.  A  gift  of  real  estate  to  A.  for  life,  with  re- 
maind(>r  to  her  children,  as  tenants  in  common, 
and,  in  case  A.  shall  die  without  leaving  law- 
ful issue,  then  with  remainder  over,  is  a  gift  to 
A.  fqr  life,  with  remainder  to  her  children  for 
life,  with  remainder  to  A.  in  tail.  Parr  v. 
SunndfU,  963 

13-  Where  a  dqnor  recommends  or  directs,  that 
the  donee,  at  her  death,  shall  give  her  personal 
property  to  such  of  hid  family  or  f<och  of  his  re- 
fations  as  she  shall  think  fit,  the  donee  lias  a  pow. 
^r  to  select  the  objects  of  her  bounty  amqngst  his 
relations  or  ftaiipily«  though  nqt  withm  the  de. 
gree  of  next  of  kin. 

Qqt  if  the  doqee  does  npt  exercise  the  power, 
the  word  •*  relations,**  or  the  word  "  family,*. 


IMDR. 


aos^ 


.  will  be  oomAnied  ''neictof  Ud,"  DideM  tha  ipe. 
eial  e^preMiont  of  the  donee  have  a  different 
import     Orant  t.  Lynam,  392 

14.  A  testatrix,  after  expfeeping  her  desire  that 
certain  stock  sboold  remain  in  the  3  per  cents, 
for  ever,  bequeathed  the  divldenda  to  her  seven 
childien  for  their  lives,  with  sarrivorship  umong 
them ;  and  directef),  that,  after  the  decease  of 
a]l  of  them,  their  children  shonld  succeed  to  the 
annuity  of  their  deceased  parent,  and  that,  af- 
ter the  decease  of  the  seven  children's  children, 
the  dividends  of  the  stock  should  devolve  in 
annuities  upon  the  lawful  heirs  of  the  tesUtrix : 
Held,  that  all  the  gifts  were  void,  except  the 
life  interesu  given  to  the  seven  children. 
Hayet  7,  Haye$t  311 

l^.  A  testator  gave  to  his  daughter  a  legacy  of 
)0,0002.,  payable  and  to  be  paid  qnto  her  in 
manner  following,  viz.  a  sum  of  50002.  upon 
her  marriage  under  twenty^ne,  with  the  con. 
sent  of  his  trustees,  and  the  sum  of  50002., 
within  two  yean  afterwards.  The  daughter 
married  under  twenty-one,  without  consent  of 
^the  trustees;  and,  her  first  husband  dying,  she 
married  a  second  husband  at  the  distance  of 
thirty  year^  from  her  first  marriage : 

Qiisr«,  if,  on  such  second  marriage,  she  be- 
came  entitled  to  the  10,000i.  Clifford  v.  Beav- 
moni,  325 

16.  A  testator,  in  the  case  of  an  eyent  which 
hsppened  after  his  death,  directed  a  freehold 
estate  to  be  sold,  and  the  produce  applied  upon 
the  trusts,  intents,  and  purposes  afterwards 
expressed  in  his  will,  as  to  his  residuary  per. 
sonal  estate :  by  a  codicil,  he  revoked  the  gift 
in  his  will  of  his  residuary  personal  estate,  and 
iDade  a  new  disposition  of  it.  The  produce  of 
the  freehold  estate  is  not  thereby  affected,  but 
passes  upon  the  trusts,  intents,  and  purposes, 
which  were  expressed  in  the  will  as  to  the  re- 
siduary personal  estate.  Francis  v.  Collier^  331 

17,  A  gift  to  A  and  B.,  "  whom  |  appoint  my  ex. 
ecutors  of  all  that  I  possess  in  any  way  belong, 
in^  to  me,  by  them  freely  tq  be  possessed  or 
eigoyed,  of  whatever  nature  or  manner  it  may 
be,"  wiU  pass  tlie  fee  simple  of  real  estate. 
Thoma$  v.  Phelp§,  348 

)8.  Where  a  testator  gives  annuities,  and  directs 
them  to  be  paid  without  any  deduction  what- 
soever,  and  where,  from  the  nature  of  the  pro. 
perty  out  of  which  the  annuities  are  to  be  paid, 
there  could  be  no  deduction,  except  in  respect 
of  the  legacy  duty, — there  the  annuities  shall 
be  paid  clear  of  legacy  duty.  Sn^h  v.  Ander. 
son,  352 

19'  Whether  stock  will  or  will  not  p^ss  under  the 
word  •*  moneyii,**  or  under  the  wofd  "  goods," 
or  under  the  word  "chattels,"  depends  upon 
the  whole  context  of  the  will. 

The  word  "goods,"  and  equally^  the  word 
**  chattels,**  used  simply  and  withou't  qualifica- 
tion, will  pass  the  whole  personal  estate,  inclu- 
ding slock. 

A  bequest  of  **  all  moneys,  goods,  chattel*, 
clothing,  &'C.,  the  testator's  property,  which 
may  remain  after  paying  his  funeral  charges 
and  debts,"  will  pass  the  testator's  interest  in 
stock  and  money.    Kendall  v.  Kendall,      360 

StO.  A  testator  gives  an  annuity  and  pecuniary 

legacies,  and  then  devises  all  the  rest,  remdue, 

and  remainder  of  his  freehold,  copvhold,  and 

'  leasehold  estates  to  trustees,  for  the  use  and 


benefit  of  bis  children.  The  MinnHy,  and  pe. 
euniary  legaeies,  given  prior  to  tlie  devise,  are 
well  charged  upon  the  freehold,  copyhold,  and 
leasehold  esUtes.     Cole  v.  Tumor,  376 

SL  A  testatrix  gives  a  legacy  to  the  sole  and 
separate  nse  of  her  daughter  for  life,  with  a 
power  of  appointment,  and  in  default  of  ap- 
pointment, to  her  next  of  kin,  **  as  if  she  had 
died  sole  and  intestate,  to  the  utter  exclusion 
of  her  husband  ;  This  expression  will  not  ex- 
elude  a  child  of  the  daughter,  but  is  to  be  consid- 
ei^  as  used  for  the  sole  purpose  of  excluding, 
the  husband.    Hardwieke  v.  Thurston,      380 

23.  Where  a  pecuniary  legacy  is  given  by  a  tea. 
tator  to  his  hoir,  the  word  is  to  be  understood 
in  its  legal  and  ordinary  sense,  unless  controlled 
by  the  context  of  the  will ;  and  the  heir  at  law 
will  take  the  legacy,  and  not  the  next  of  kin. 
In  such  a  case,  it  makes  no  difference,  that 
there  are  three  oo-beirs,    Mounssy  v.  Blamire, 

384 

33.  A  testatrix  gave  such  of  her  jewels,  as  should, 
at  her  death,  be  deposited  in  her  jewel-box  at 
Rondell  k.  Bridge's,  to  persons  whose  names 
would  be  found  written  on  a  paper  contained 
in  the  box,  and  bequeathed  the  rest  of  her  jew- 
els  to  A.  B. ;  two  years  before  her  death  she 
became  the  subject  of  a  commission  of  lunacy, 
and  no  jewel-box  was  then,  or  at  the  date  of 
her  will,  or  at  her  death,  deposited  at  Rundell 
k.  Bridge's,  nor  was  there  any  written  paper 
designating  who  were  to  take  the  jewels  :-»the 
intended  gift  of  the  jeweb  wholly  fails.  J«r. 
mngheem  v.  HerberU  338 

24.  The  word  "  survivors,"  in  a  bequest  to  child- 
ren, held,  upon  the  context  of  the  will,  to  mean, 
surviving  so  as  to  attain  their  respective  ages 
of  twenty-one.    Cfozisr  v.  Fisher,  398 

25.  In  a  will  the  words  "  failing  the  male  issue,'* 
were,  upon  the  whole  context,  construed  to 
mean,  **  if  there  shall  be  no  son  then  living.**      i 

A  testator  having  bequeathed  a  yearly  sum 
to  a  person  for  life,  gave  the  annuity,  upon  the 
the  death  of  the  annuitant,  to  the  eldest  survi- 
ving sonof  A.,and  failing  the  male  issue  of  A.» 
to  the  daughters  of  A.,  nving  at  the  demise  of 
such  male  issue  ;  at  the  death  of  the  annuitant, 
A.  had  no  son  living,  but  had  two  danghteis : 
Held,  that  the  gift  to  the  daughters  of  A.  was 
was  not  too  remote,  and  that  they  were  entitled 
to  the  annuity.  Murroy  v.  Addonbrook,  407 
16.  The  ssroe  testator  gave  the  residue  to  his 
widow  during  her  life,  and  at  her  demise,  to 
the  eldest  surviving  son  of  A.  upon  his  attain- 
ing twenty-five  (the  trustees  being  directed  to 
apply  the  mterest  to  his  use  till  he  attained  that 
agft,)  or.  failing  such  male  issue,  to  the  dangh- 
ters  of  A.  living  at  the  time  of  the  demise  of 
the  last  of  such  male  issue ;  the  only  son  of  A. 
died  under  twenty.five.  In  the  lifetime  oi  the 
widow,  leaving  two  daughters  of  A.  him  sorvi- 
vinr:  Held, 

That,  if  there  had  been  any  son  of  A.  living 
at  the  death  of  the  widow,  he  would  have  ta. 
ken  a  vested  interest  in  the  residue,  though  he 
had  not  then  attained  the  age  of  twenty-five : 

That  the  gift  over  of  the  residue  to  the 
daughters  of  A,  was  not  too  remote,  and  (hat.  in 
the  events  which  happened,  they,  upon  the 
death  of  the  widow,  liecame  entitled  to  the  resi- 
due. Murray  v.  Addenbrook,  407 
27.  A  tesUtor  devised  certain  lands  to  his  wife 
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ioT  life,  ftnd  ftfter  her  deoeiM,  to  his  eldest  ton 
in  fee,  chari^eable,  nevertheless  in  aid  of  the 
«her  esUtet  thereinafter  devised  to  him,  with 
the  payment  of  the  several  sums  of  roonej 
thereinafter  bequeathed  to  the  tesUtor's  youn;. 
er  sons  and  daaghten :  then,  after  a  specific 
bequest  of  personal  chattels,  he  devised  all  his 
other  real  estates  to  trustees,  until  his  eldest  or 
some  other  son  should  atUin  twenty^ne,  suh. 
ject  to  the  payment  of  the  several  sums  of  mo- 
ney  thereinarter  bequeathed  to  his  younger  sons 
and  danghters.  with  a  dhiection  that  bis  trus- 
tees should  in  the  mean  time  apply  the  rents 
and  profits  to  the  maintenance,  education,  and 
advancement  of  all  his  vounger  sons  and 
daughters;  and  then  he  gave  to  his  younger 
sons  4U00/.  each,  and  to  his  daughters,  3000Z. 
each,  to  be  paid  to  them  at  twenty^ne  by  hii 
eldest  son,  if  he  should  attain  twenty-one,  or 
by  Boeh  other  son  as  should  atUin  twenty-one, 
and  become  entitled  to  hn  real  estates  by  vir- 
tue of  bis  will,  and  he  expreraly  charged  all 
his  real  estates,  including  the  remainder  in  fee 
of  the  lands  devised  to  his  wife  for  her  life,  with 
the  payment  of  the  said  several  sums  of  money 
so  given  to  his  younger  sons  and  daughters : 
the  testator  died  intestate  as  to  the  residue  of 
his  personal  csUte.— Held,  that  the  personal 
estate  of  the  testator  was  not  applicable  to  the 
payment  of  these  legacies  or  portions.  Kirke 
V.  Kirke,  435 

28.  A  testator  devised  his  estates  in  the  county 
of  Leicester  to  trustees,  upon  trust  to  sell  the 
same,  and  also  his  books  and  live  and  dead 
fanning  stock  there,  either  together  or  in  par- 
cels, and  to  apply  tlje  money  arising  therefrom 
in  manner  after  mentioned ;  when  he  subse. 
quently  directed  the  application  of  the  fund,  he 
spoke  of  it  as  ••  the  moneys  to  arise  from  the 
sale  of  my  Leicestershire  estate  ;"  these  words 
denote  the  whole  fund,  and  include  the  moneys 
arising  from  the  sale  of  the  books  and  stock,  as 
well  as  the  moneys  arising  from  the  sale  of  the 
'  estates.     Earl  of  Newburgh  v.  Eyre,         454 
99.  A  teste  tor  gave  one-fifth  of  the  yearly  interest 
of  a  fund  to  Mary,  two-fifths  to  James,  and 
two-fifths  to  Charies ;  if  Mary  died  without  is. 
sue,  the  interest  of  her  share  was  to  be  paid  to 
James  and  Charles  daring  their  respective  lives, 
if  they  were  both  alive,  or  to  the  survivor,  if 
only  one  of  them  were  alive ;  if  Charies  left 
bsue,  they  were  to  be  entitled  to  the  principal 
moneys,  of  which  the  interest  had  been  given 
to  their  father;  if  Charles  died  without  issue  in 
the  lifetime  of  James,  all  benefit  of  the  bequest 
to  Charies  was  to  go  to  James ;  if  James,  with- 
out  having  been  in  possession  of  the  family  es. 
Ute  lor  a  certein  time,  left  issue  other  than  an 
only  son,  such  issue  were  to  be  entitled  to  all 
the    principal  moneys,  the  interest  whereof 
James  might  be  entitled  to  ss  aforesaid;  if 
James  died  without  leaving  such  issue  or  hav- 
ing been  in  possession  of  the  family  estate  for 
a  certein  time,  all  benefit  of  the  bequest  to 
James  was  to  go  to  Charies,  if  then  living ; 
add  if  both  Charles  and  James  died  without  leav- 
ing  any  lawful  issue  to  be  entitled  as  aforesaid 
to  the  bequest,  the  fund  was  to  go  as  the  sur. 
▼ivor  of  them  should  appoint ;  Mary  died  wifli- 
ottt  issue,  in  the  lifetime  of  James  and  Charles ; 
then  James  died,  leaving  a  daughter,  without 
having  been  in  pos^es^ion  of  the  family  estate  ; 
and  afterwards  Charles  died  without  issus: 


Held,  that  the  whole  ftmd  belonged  to  the 
daughter  of  James.  Earl  0f  Nevoburgk  t. 
Eyre,  454 

30.  A  testetor  gives  a  specific  bequest  to  A.,  and 
directs,  that,  in  considerstion  of  the  bequest, 

A.  shall  pay  his  debte,  and  makes  A.  his  resi. 
duary  legatee,  and  executor :  the  payment  <if 
the  debte  is  a  condition  annexed  to  the  speci- 
fic bequest,  and,  if  A.  accept  the  bequest,  he  is 
bound  to  pay  the  debts,  though  they  should  far 
exceed  the  amount  of  the  property  bequeathed 
to  him.     Metsenger  v.  Ankretot,  478 

31 .  A  testetor  devised  premises,  which  he  held 
by  lease  under  the  dean  and  chapter  of  West- 
minster, to  A.  for  life,  subject  to  the  payment 
of  all  fines  and  rente  as  they  became  due  year- 
ly ;  and  he  djrected  that,  alter  A.*s  decease,  the 
premises  should  be  vested  in  two  trustees,  who 
were  to  manage  the  same  to  the  best  ad  van. 
tege,  and  were  to  pay  all  rents  and  fines  until 

B.  should  attain  his  age  of  twenty-one  years, 
to  whom  the  testator  bequeathed  all  the  re- 
maining term  and  interest  which  he  had  in  the 
lease :  the  lease  was  holden  at  a  nominal  rent, 
and  contained  no  covenant  to  renew ;  but  the 
custom  of  the  dean  and  chapter  was,  to  renew 
every  seven  years  on  receiving  a  reasonable 
fine ;  and.  at  the  death  of  the  testator,  about 
thirty  yean  of  the  term  were  unexpired :  Held, 
that  A.  was  not  bound  to  renew  the  lease  at 
any  time  during  her  life.     Capel  v.  Wood,  500 

39.  An  unmarried  woman,  upwards  of  eighty  years 
of  age,  devised  lands  to  trustees  and  their  heirs, 
upon  trust  for  her  kinsman,  W.  S.,  during  his 
life,  and,  after  his  decease,  for  his  children,  then 
living  in  fee ;  and  in  case  W.  S.  should  die 
without  leaving  any  such  child,  then  upon  trust 
to  convey  the  lands  to  the  next  of  kin  of  her 
late  father  and  mother  J.  H.  <Sc  T.  H.  both  de- 
ceased, as  her  heirs  and  assigns,  and  if  more 
than  one,  in  equal  shares,  and  proportions.  J. 
H.  &  T.  H.  were  not  related  to  each  other,  and 
at  the  date  of  the  will  they  had  no  children,  or 
descendante  of  children  exeept  the  testatrix 
herself;  so  that,  at  her  death,  there  was  no 
person  who  was  of  kin  both  to  her  father  and 
to  her  mother :  Held,  that  no  person  could  take, 
under  the  ultimate  devise  over,  unless  he  was 
next  of  kin  both  to  the  father  and  to  the  mother, 
and  there  being  no  such  person,  that  the  pro- 
pertv  devolved  to  the  testetrix's  heir.  Pycroft 
V.  Gregory,  256 

33.  Collateral  circumstances  relating  to  the  ages 
of  the  several  devisees,  and  to  their  being  mar. 
ried  or  unmarried,  are  admissible  in  evidence, 
for  the  purpose  of  ascertaining  the  true  con. 
struction  of  the  will.  Lowe  v.  Lord  Hunting, 
tower,  532  n. 

34.  A  testator,  who  died  in  1818,  after  devising 
a  freehold  house  to  his  wife  and  her  heirs,  de- 
vised the  residue  of  his  freehold  estates,  situate 

-  in  four  specific  parishes,  or  elsewhere  in  the 
county  of  Cambridge,  to  two  trnstees  and  their 
heirs,  upon  the  trusts  thereinafter  declared  con- 
cerning  the  same ;  that  is  to  say,  npon  trust 
that  they  should  sell  his  several  copyholds  in 
the  parishes  aforesaid,  and  after  satisfying  the 
costs  of  the  sale  out  of  the  moneys  thence 
arising,  should  pay  the  residue  to  his  executor 
for  the  purposo  of  satisfying,  in  the  first  place, 
certain  leeracies ;  and  he  then  devised  all  the 
n^sidne  of  his  real  and  personal  estate  to  A.  B. : 
the  testetor,  besides  freeholds  and  copyholds 
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sitotta  in  the  four  ptrithea,  had  freeholds  not 
■itoata  in  the  county  of  Cambridge,  and  copy- 
holds not  situate  within  the  four  parishes ;  and 
all  the  copyholds  had  been  surrendered  to  the 
use  of  his  will : 

That  the  beneficial  interest  in  all  the  free- 
holds, whether  situate  in  the  county  of  Cam- 
bridge  or  elsewhere,  passed  to  the  residuary  de. 
▼iaee: 

That  the  legacies  were  a  charire  only  on  the 
copyholds  situate  in  the  four  parishes : 


That  no  estate  in  those  copyholds  passed  to 
the  trustees,  but  only  a  power  to  sell : 

That  any  surplus  of  the  moneys  arising  from 
the  sale,  which  might  remain  after  satisfying 
the  legacies,  passed  by  the  residuary  clause : 

That  the  copyholds  not  situate  within  the 

four  parishes  passed  to  the  residuary  devisee. 

White  y.  Vitiy,  584 

Se§  Donatio  Mortis  Causa.     RivoeaTioM,  1. 

Lbaschold,  3. 
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The  Cass  of  Queen^si  College,   CambrIdc^E' 

1831 ;  JaniMry  30,  S3,  34,  35,  36 ;  Febramry  15, 17,  30 ;  March  30.  37,  31. 

l*he  statdtes  of  a  college  directing  that  the  president  on  hia  election  ehoald  be  ftdnditted,  and  pre* 

leribing  an  oath  to  be  taken  by  him  and  wnne  other  Cei^emoniee  to  be  performed,  held,  upon  evi. 

dence  of  a  particular  form  of  admiieion  beeidei  the  oath  and  ceremonies  mentioned  in  the 

sUtates  having  been  used,  and  upon  the  ground  that  in  soeh  offices  the  admission  is  generally  a 

distinct  act,  that  the  admission  did  not  consist  in  Caking  the  oath,  and  going  through  the 

ceremonies  mentioned  in  the  sUtntes,  but  in  the  observance  of  that  particular  form. 
The  president  elect  did  not  therefore  forfeit  bis  office  by  toking  the  oath  and  going  throu  gh  those 

cereaoniflB,  without  having  previously  subscribed  the  dselaration  required  by  the  act  of  unifor. 

mity. 
In  a  college  of  royal  foundation,  a  practice  having  for  many  years  prevailed  of  electing  two  fel. 

lows  of  a  county,  for  which  ths  ststutes  allowed  only  one,  a  dispensation  from  the  crown  autho- 

riting  that  practice  was  presumed. 
In  the  exercise  of  the  visiiorial  jurisdiotiea  the  Lord  Chancellor  is  not  bound  by  any  exact  forms 

of  proceecling. 
Whether  subscribing  the  declaration  of  conformity  within  a  reasonable  time  after  admission  to  an 

office  be  not  a  sufficient  compliance  with  the  statute  of  uniformity.    Quere, 
Whether  the  oficer  before  whom  the  declaration  of  conformity  is  to  be  signed  is  bound  to  permit 

the  subscription  on  a  Sunday.     Quere. 
The  meaning  of  the  act  of  uniformity  is,  that  the  party  is  to  subscribe  the  declaration  as  soon  as 

it  is  in  his  power.    SembU* 
A  dispsnsatioo  with  a  college  statute  presumed  from  a  practice  and  opinion  contrary  to  it  having 

prevailed  for  many  years. 
The  orown  as  visitor  of  s  college  of  royal  foundation  may  by  a  perpetual  dispensation  authorize 

a  practice  of  having  a  greater  number  of  fellows  of  a  particufair  county  then  the  statutes  allow. 

Where  possession  of  property  of  a  certain  amount  is  required  as  a  qualification  for  the  office  of 

piesident  of  a  college,  it  is  not  necessary  for  a  candidate  to  produce  his  qualification  at  the 

election. 

By  college  statutes,  the  possession  of  lOj.  per  annum  disqualifies  from  holding  a  fvllowship. 

The  master  and  fellows  having  a  power  to  interpret  ambiguous  passages,  may  raise  the  amount  In 

piopcrtioa  to  the  decrease  of  the  value  of  money.     SembU,    By  the  same  statute,  the  master 
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most  pofMM  902.  per  MiDom.  It  ie  not  neeeMtry  thai  the  amount  of  this  aom  liioiild  varj 
with  the  other. 

In  collefj^e  statates  making  the  poeeewion  of  property  a  diaqualiBcation,  real  estate  alone  is  in 
general  coDsidered. 

When  real  property  is  required  as  a  qnalilioation  hy  eollege  statotes,  the  modern  doetrines  of 
equity  are  not  to  he  too  rigidly  applied  in  determining  what  is  real ;  and,  therefore,  an  intereet 
in  land  which  in  a  court  of  equity  wonld  be  deemed  personal  estate  may  satisfy  the  statatefk 

The  effect  of  the  act  of  uniformity  in  the  case  of  a  party  neglecting  to  subscribe,  is  to  render  his 
office  void  without  a  judicial  sentence. 

The  fellows  of  a  college  being  required  to  elect  a  president  within  a  certain  time  after  a  vaeanay, 
if,  the  elected  president  neglects  to  sobseribe  the  declaration  of  conformity  before  hie  ad- 
mission, his  office  is  ipto  facto  void,  and  a  new  election  must  take  place  within  the  speci- 
fied time.    SembU, 

Costs  of  petitions  to  the  visitor  of  a  college  relati?e  to  the  elactkm  of  the  president  paid  out 
of  the  college  funds. 

This  case  came  before  the  Lord  Chancellor,  acting  on  behalf  of  his  ma- 
jesty as  visitor  of  Queen's  college  in  the  University  of  Cambridge,  upon 
two  petitions  against  the  election  and  admission  of  the  Reverend  H.  Godfrey, 
B.  D.,  as  president  of  that  society. 

The  college  is  of  royal  foundation,  and  was  endowed  by  the  consort  of 

King  Henry  VI.,  and  by  the  Lady  Elizabeth,  consort  of  King  Edward  IV., 

the  latter  of  whom,  about  ihe  year  1475,  ((ave  a  body  of  statutes  for 

[•2]     its  government.    These  were  afterwards  revised  by  *commi88ioners 

sent  down  in  the  year   1559,  by  Queen  Elizabeth  as  visitor.      The 

statute  concerning  tlie  election  of  president  is  as  follows  : 

*'  Statuirnus,  quod,  vacante  officio  prassidentis  hujus  nostri  coHegii,  statim 
infra  quatuor  dies  immediate  sequentes  vacationis  diem  vel  saltern  quam  cito 
cognoverint  socii  officium  vacare,  senior  omnium  sociorum  (si  tunc  in  villa 
Cantabrigis  prasens  esse  possit,  alioqui  senior  socius  tunc  domi  praesens,  et 
juxta  admissionem  in  ordine  proximus)  convocet  omnes  socios  in  villa  prae- 
senles  innotescendo  eisdem  vacationem  oflBcii  praesidentis ;  et  idem  senior 
aniequam  recedat  injungat  eisdem  sociis  sic  congregatis  ut,  si  fieri  possit, 
octava  die  post  ejusdem  officii  vacationem,  ipsa  die  vacationis  minime  cdha- 
putata,  singuli  socii  in  villa  praesenles  ilerum  conveniani  in  capelia  collegii, 
certa  hora  per  dictum  seniorem  limitanda,  ad  providendum  eidem  collegio  de 
ulili  et  idoneo  prssidente. 

**  Octava  vero  die,  convocatis  iterum  omnibus  sociis  tunc  in  villa  pnesentibus 
(absentibus  tunc  sociis  a  danda  voce  in  hac  electione  penitus  seclusis,)  senior 
prsedictus  eosdera  hortelur  ac  illis  injungat  sub  hac  quae  sequitur  forma.  *  Injun- 
go  vobis,  in  virtute  Jesu  Chrisli  et  sub  periculo  animarum  veslrarum,  ut  virum 
magis  idoneum  vestro  judicio,omni  partialitate  remota,  in  praesidentem  hujus  col- 
legii eligatis,  secundum  Deum  :  qui  sit  vir  providus,  discrelus,  competenter 
liieralus,  in  universitaie  aliqua  hujus  regni  Doctoratus  titulo  insigniius,  vel  ad 
minus  in  Baccalaureorum  Theologiee  ordinem  co-optatus,  in  spiritualibus  et 
temporalibus  circumspectus,  honestate  morum  prssclarus,  conversationis  lau- 
dabilis,  alque  famsB  redoleniis,  qui  et  melius  sciverit  atque  poterit  negolia 
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collegii  promofere ;  dum  lameo  sacerdos  fu^rit,  et  axpendere  poterit  annua- 
tim  ad  minus  viginti  libran.'    * 

**'  Peracta   injunctione    ista,    bymnus   '  Veni,   Creator  Spiritas'  ab    [*3] 
omnibus  aociis  praesentibus  in  capella,  in? ocando  Spiritus  Sancti  gra- 
tiam,  solemnitur  decantetur ;  cnm  oratione  '  Deua  qui  corda  iidelium,  &c.' 
Quo  facto  senior  socius  prsdiptus  associet  sibi  duos  alios  socios  maxtme  se- 
niores  praesentium  juxta  admissionem  ;  quibus  simul  stantibus  ad  mensam  do- 
mini  pr»fatse  capellae,  primo  senior  antedictus  coram  duobus  aliis  suffragium 
suum  propria  manu  scribat;  postea  vero  alii  duo  scribant  singulaiim  suffragia 
sua  manibus  propriis  ;  et  deinde  omnes  alii  socii  praesentes,  singulatiro  pacifice 
et  sine  murmure  vel  strepitu  (sub  poena  expulsionis  a  collegio  ipso  facto)  sua  suf- 
fragia coram  praedictis  tribos  senioribusdeponant  et  scribant  suis  propriis  mani* 
bus,  sub  hac  forma  vel  consimili,  '  Ego  N.  eligo  N.^d  oflBciom  prassidentis  hujus 
collegii.*    Quibus  sic  conscriptis  in  una  schedula,  praefatus  senior,  vel  alius 
quisquam  illorum  trium,  suffragia  eadem  aperte  et  distincte  legat  coram  omni« 
bus  sociis  praesentibus  ;  et  in  quem  major  pars  sociorum  omnium  tam  praesen- 
tium quam  absentium  consenserit,  ille  pro  electo  habeatur  absque  contradic- 
tione  cojuscunque :  quam  electionem  dictus  senior  antequam  recedat  sub  hac 
forma  pronunciare  teneatur  :  '  In  nomine  Patris  et  Filii  et  Spiritus  Sancti,  ego 
N.  senior  socius  hujus  collegii  nomine  meo  et  nomine  omnium  sociorum  meo- 
rum,  sive  majoris  partis  eorundem,  eligo  et  electum  pronuncio  N.  in  praesiden- 
tem  hujus  collegii.'     Si  autem  contingat  majprem  partem  sociorum  non  con- 
Tenire  in  unam  personam,  tunc  omnes  et  singuli  socii  vota  et  suffragia  sua 
singulatim  rursum  et  de  novo  scribant  juxta  formam  prescriptam,  et  sic  faeiani 
ter  si  toiies  majori  parti  sociorum  videbitur  expedire :  et'si  neqniverint  adhuc 
concordare,  tandem  compromittant  omnes  et  singuli  socii   praesentes  sua  suf- 
fragia in  quinque  socios  de  maxime  senioribus  omnium  pnesentium,  et  in  quem 
major  pars  ipsorum  quinque  seniorum  consenserit  (quos  arctamus,  sub 
poena  amissionis  *suarum  societatum  ipso  facto,  ut  electionem  perfi-    [*4] 
ciant  ante  horam  duodecimam  ejusdem  diei  ibidem)  pro  electo  habea- 
tur, absque  haesitatione  vel  contradictione  quacunque.    Quam  electionem  prae- 
fatus senior,  sub  poena  incurrendi  manifestum  perjurium,  et  sub  periculo  per- 
petuae  expulsionis  a  collegio,  teneatur  pronunciare,  et  personam  sic  electam 
admittere :  faciatque  electum  praesidentem  inquiri,  et  coram  communitate  col- 
legii, in  capella  ejusdem,  ad  mensam  domini  ex  collegii  sumptu  personaliter 
praesentari :  quo  praesente  psalmum  '  Te  Deum  laudamus/  omnes  socii  prae- 
sentes  solemniter  cantent ;  et  postea  electus   presidens  praestabit  hoc  quod 
sequitur  juramentum,  seniore  socio  id  ipsum  exigente/ 

Then  followed  the  oath  of  the  president ;  after  which  the  statute  proceeded 
thus  : — "  Quo  facto  senior  socius  librum  statutorum  clavesqoe  cistarum  quae 
ad  officium  praesidentis  pertinere  noscuntur  illico  tradere  non  postponat." 

The  forms  for  the  election  of  fellows  were  as  follows  : — ''  Electio  autem 
sociorum  erit  ad  hunc  modum,  praesidens  et  duo  seniores  socii  praesentium  sta- 
bant  ad  mensam  domini  in  capella  collegii :  et  primo  praesidens  et  dicti  se- 
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niores  scribant  suffragia  sua  maoibus  propriia,  aub  bac  forma  Yel  consimili : 
'  Ego  N.  eligo  N.  in  socium  bujus  collegii ;'  et  deinde  singuli  socii  prassentea 
vota  sua  similiter  scribant  singulatim  ;  et  in  quern  prssidens  et  major  pars  soci- 
orum  omniumy  tam  prsssentium  quam  absentium,  consenserit,  pro  electo  babe- 
atur.    Quern  sic  electum  prssidens  teneatur  pronunciare  et  admittere  ■    ■ 


■     ■  >     Que  sic  eiectus  presentetur  coram  commuuitate ;  et  juret,  se 
observaturum  statuta  et  consuetudioes  hujua  collegii,  ad  huoc  qui  sequitur 

modum. 
[*5j       *Tben  followed  the  fellow's  oath,  which  was  entitled^    **  Juraraentum 

sociorum,  quo  pr»stito  admittantur  ad  totum  jus  et  emolumeutum  socie* 
tatis."  One  clause  of  it  was  as  follows :  "  Jurabis,  quod  quando  poteris  expen* 
dere  annuatim  ad  summam  decern  librarum  pro  termino  ritie  tux,  pneter  por* 
tionem  istam  quam  babebis  de  collegio,  statim  post  annum  tus  promotionis 
recedes  ab  hac  societate  tua,  et  omnibus  libertatibus  et  emolumentis  ejus,  in 
perpetuum ;  nisi  propiteses  fueris,  aut  unus  ex  quinque  senioribus  sociis  hujus 
collegii." 

By  a  statute  entitled  ^'  De  Vitanda  Partialitate  in  Electione  Sociorum/'  it 
was  provided  that  there  should  never  be  two  fellows  or  two  scholars  of  one 
county,  nor  three  fellows  or  three  scholars  of  one  diocese,  except  that  of  Lin- 
coln, of  which,  on  account  of  its  extent,  there  might  be  three  fellows  at  the 
same  time,  if  born  in  different  counties ;  an  exception  was  made  as  to  those 
counties  and  dioceses  in  which  the  college  should  have  lands  or  possessions 
sufficient  for  the  maintenance  of  one  fellow  ;  one  fellow  in  addition  to  the  num« 
ber  prescribed  might  be  elected  from  those  counties  or  dioceses. 

Another  statute,  **  De  Lectione  Slatuorum  ;"  contained  the  following  pro- 
vision : 

**  Volumus  insuper  quod  statuta  hujus  collegii  sint  tripartita :  quorum  una 
vera  copia  semper  remaneat  in  turri,  cum  sigillis  et  jocalibus  collegii ;  secunda 
remaneat  in  camera  prssidentis ;  tertia  vero  remaneat  cathenata  in  vesiibulo 
capells  collegii." 

Lastly  there  was  the  following  clause :  ^^**  De  interpretatione  Statute* 

rum, 
[*6]        *^  Nihil  tam  periecte  et  absolute  a  quoquam  tradi  ac  *statui  queat,  quod 

versntum  callidumque  ingenium  non  possit  impie  et  perverse  interpretari 
atque  ad  sensum  longe  diversum  trahere.  Idao  statuimus,  quod  nullus  hujus 
collegii  socius,  immo  nee  pnesidens  ipse,  praesomat  quovis  modo  statuta  hiec 
nostra,  vel  eorum  unum  aliquod,  juxta  suum  ipsius  sensum  torquere  et  inter- 
pretari ;  sed  quicquid  ambigui  in  aliquo  prsedictorum  statutorum  posthac 
occurreritf  declarari  sive  interpretari  volumus  per  prsesidentem  et  majorem 
partem  sociorum ;  sed  tamen,  quoad  fieri  possit,  ab  eisdem  prssidente  et  sociis 
semper  dicta  statuta  juxta  sensum  literatum  et  grammaticalem  eorundem  dec- 
larentur  et  interpreientur ;  quas  interpretationes  perpetuum  robur  et  effectum 
sortiri  volumus,  et  proinde  ac  statuu  a  prsBsidente  et  sociis  hujus  coUegii 
observanda  fore  decxevimus«    Neque  liceat  praesidenti  et  sociis  hujus  collegii 
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^ttOTisoMNlo  8tta  propria  autboriteU  nova  staluta  coodera,  hit  pnMenltboa  statiH 
lis  et  opduutioDibus  jam  editU  cootrana  et  repugnaotiay  sob  pcBna  iocomodi 
manifeatttm  peijunom  ipso  fado.* 

Oo  the  Ist  of  April,  I88O9  the  office  of  president  become  Tacant  by  the 
death  of  the  Re?.  Isaac  Milner,  D*  D.  The  senior  fellow,  J.  L.  Hobbersty, 
M.  D.  appointed  nine  o'clock  in  the  morning  of  Sunday,  the  9th  of  April,  foe 
the  election.  All  the  feliows,  sixteen  in  number,  assembled  in  the  chapel  at 
that  hoar.  The  candidates  proposed  were,  the  Rct.  W.  Parish,  the  Re?. 
George  Barnes,  B.  D.,  the  Rev.  H.  Godfrey,  B.  D.,  the  Re?.  W.  Man- 
dell,  B.  D. :  the  two  latter  were  amongst  the  fire  senior  fellows  of  the  college. 

The  senior  fellow  who  proposed  Mr.  Barnes,  stated  to  the  meeting  that  a 
benefice,  of  which  he  was  incumbent,  was  of  more  than  sufficient  value  to 
qualify  him  according  to  tlie  statutes.  He  also  inquired  for  the  qualifica- 
tion of  Mr.  Mandell,  who  answered  that  he  had  it  *in  his  pocket.  [*7] 
Mr.  Godfrey  was  silent  as  to  his  qualification.  It  was  represented  in 
some  of  the  affidavits  that  he  had  been  required  to  produce  it,  but  had  refused ; 
he  however  denied  that  any  inquiry  was  made,  or  any  explanation  asked  for 
on  the  subject ;  and  deposed  that  he  had  no  reason  to  believe  that  any  doubt 
of  bis  being  duly  qualified  was  entertained  by  any  of  the  fellows.  His  state- 
ment was  coroborated  by  some  of  the  other  affidavits. 

The  votes  being  then  taken,  the  numbers  appeared  to  be,  eight  for  Mr. 
Mandell,  four  for  Mr.  Godfrey,  three  for  Mr.  Barnes,  and  one  for  Mr.  Parish. 
Neither  candidate  having  a  majority  of  the  whole  number  of  votes,  two  more 
scrutinies  took  place,  both  of  which  being  also  inconclusive,  the  right  of  elec- 
tion devolved  upon  the  five  seniors.  Pour  of  their  votes  were  given  in  favor 
of  Mr.  Godfrey  ;  upon  which  the  senior  fellow  pronounced  his  election  in  the 
words  directed  by  the  statute,  and  presented  him  at  the  communion  table  to 
the  fellows  as  their  president,  and  the  psalm  of  Te  Deum  was  then  read. 

A  difference  of  opinion  then  arose  among  the  fellows  as  to  the  period  at 
which  the  declaration  of  conformity,  required  by  the  statutes  13  &  14  Car.  2. 
e.  4,  s.  10,  and  1  W.  dc  M.  c.  8,  ought  to  be  signed  by  the  newly  elected  pre- 
sident. Some  expressed  an  opinion  that  the  signature  ought  to  precede  the 
oath  of  admission,  others  that  the  latter  ceremony  shouM  take  place  first.  The 
result  was,  that  Mr.  Godfrey  took  the  oath  at  once,  and  tlie  senior  fellow  de- 
livered to  him  the  keys  of  the  college  chests  and  a  copy  of  the  sututes.  There 
was  a  slight  variation  in  the  sutements  made  by  the  affidavits  as  to  this  trans- 
action, some  representing  that  it  was  by  Mr.  Godfrey's  own  choice  and  desire 
that  this  course  was  adopted,  while  he  and  some  others  stated  that  he 
acted  only  in  concurrence  with  what  appeared  to  be  the  opinion  *of  most  [*8] 
of  those  present.  He  immediately  afterwards  went  to  the  door  of  the 
president's  lodge  (with  the  view,  as  it  was  stated,  of  taking  possession)  and 
left  the  keys  there,  and  on  the  same  day  he  sat  at  Uble  in  the  hall,  and  in  the 
combination  room,  in  the  president's  seat. 

The  copy  of  the  statutes,  which  was  delivered  to  Mr.  Godfrey,  was  one 
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ihat  was  uraally  kept  in  the  combination  room  for  the  use  of  the  feliowa; 
There  was  another  copy  Bpprq>rtaled  to  the  use  of  the  master.  At  the  time 
of  the  election  it  was  locked  up  at  the  lodge,  and  could  not  be  found.  The 
two  copies  were  considered  to  be  equally  authentic. 

On  the  morning  of  the  following  day,  Monday,  the  10th  of  April,  about  ten 
or  eleven  o'clock,  Mr.  Godfrey  attended  the  vice-chancellor  of  the  university, 
and  there  subscribed  his  name  to  the  declaration  of  conformity  in  the  vice- 
chancellor's  book.    He  then  entered  upon  the  exercise  of  the  office  of  president. 

It  appeared  that  very  soon  after  the  election,  an  opinion  began  to  gain 
ground  in  the  university,  that  it  had  become  void  from  the  signature  to  the  de- 
claration of  conformity  having  been  postponed  till  after  the  oath  of  admission. 
Mr.  Godfrey,  on  the  I6lh  of  April,  repaired  to  London  for  the  purpose  of  con- 
sulting counsel  on  the  subject ;  he  returned  in  a  few  days,  and  on  the  20th  he 
called  a  meeting  of  the  fellows  then  in  residence,  in  the  chapel,  where  the 
following  ceremony  took  place  at  his  request : — He  was  introduced  by  the 
senior  fellow  to  the  president's  seat,  and  installed  in  it  by  him  ;  he  then  knelt 
down  at  the  altar  of  the  chapel,  and  the  senior  fellow  pronounced  over  him  the 
following  words — "  Ego,  J.  L.  Hubbersty,  senior  socius  hujus  coUegii, 
[*9]  admitto  te  in  presidentem  hujus  collegii,  in  nomine  ^Patris  et  Filii  et 
Spiritus  Sancti."  Mr.  Godfrey  was  desirous  of  taking  the  oaths  of  alle- 
giance, supremacy,  and  abjuration  at  the  same  time ;  but  the  senior  fellow  de- 
clined to  administer  them,  as  being  oaths  that  should  be  taken  in  one  of  his 
majesty's  courts  of  record,  which  Mr.  Godfrey  afterwards  did. 

A  petition  was  now  presented  by  J.  King,  Esq.,  one  of  the  fellows  of  the 
college  praying  a  declaration  that  the  office  of  president  was  vacant,  and  that 
a  new  election  ought  to  take  place ;  or  if  it  should  appear  that  the  right  of 
Dominating  or  appointing  to  the  office  had  devolved  upon  his  majesty  as 
visitor,  then,  that  his  majesty  would  be  graciously  pleased  forthwith  to  nomi- 
nate or  appoint  to  the  same.  This  petition  alleged  that  Mr.  Godfrey  was  not 
possessed  of  the  qualification  required  by  the  statute,  and  submitted  that  on 
that  account,  and  from  his  noi  having  stated  his  qualification  at  the  time,  the 
election  was  void  ;  but  it  chiefly  insisted  upon  the  circumstance  of  Mr.  God- 
frey having  been  admitted  to  t^e  office  without  having  been  previously  sub- 
scribed the  declaration  of  conformity. 

In  the  affidavits  filed  in  his  answer  to  this  petition  Mr.  Godfrey  stated  him- 
self to  be  entitled  to  an  interest  in  real  estate  exceeding  20/.  per  annum  in 
value,  and  denied  having  ever  refused  to  show  his  qualification. 

Evidence  was  also  produced  for  the  purpose  of  proving  that  the  ceremony 
performed  in  the  chapel  on  the  20th  of  April,  was  necessary,  and  constituted 
the  admission  to  the  office  and  that  the  subscription  was  therefore,  in  fact, 
made  before  the  act  of  admission.  It  was  stated  that  certain  ceremonies,  not 
specified  in  the  statoies  of  the  several  colleges  of  the  university  of 
[*10]  Cambidge,  were  generally  in  use  on  the  admission  of  ^fellows 
and  of  masters  or  heads ;  and  that  on  the  admission  of  professors 
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aod  readersi  cerain  ceremoniM  were  geoerally  needy  not  specified  in  the 
etalutes  of  the  unifenity,  but  without  which  the  adminioo  was  not 
deemed  complete :  these  ceremonies  constituting  or  completing  the  admission 
were  distinct  from  administering  the  oath.  In  Queen's  college  no  particular 
form  of  admission  was  prescribed  by  the  statutes,  the  word  admUtere  alone 
being  used;  but  it  appeared  that  the  {Mractice  was,  for  a  fellow  on  his 
election,  after  subscribing  the  declaration  of  conformity,  and  taking  the  oath, 
to  kneel  down  and  place  his  hands  between  those  of  the  president,  who 
admitted  him  by  pronouncing  these  words-^-'*  Praeses  hujus  collegii,  admitto 
le  in  socium  perpetuum  hujus  cdlegit  in  nomine  Patris  et  Filii  et  Spiritus 
Sancti.'  A  similar  form  of  words  ("  admitto  le,**  dec.  "  in  nomine  Patris,'* 
6lc.)  was  used  upon  admission  to  degrees. 

In  a  book  containing  a  copy  of  the  statutes,  formerly  belonging  to  the 
Re¥.  T.  Thwaites,  a  fellow  of  the  college,  a  memorandum  was  found, 
belicTed  to  be  in  his  hand-writing,  and  purporting  to  be  an  account  ot  the 
forms  for  the  admission  of  a  president.  It  was  in  the  following  terms  :— 
**  Forms  attending  the  election  of  a  master  not  mentioned  in  the  statutes, 
are  as  follows  : — 

**  The  books  and  keys  being  deli?ered,  the  senior  fellow  introduces  him 
into  his  seat  in  chapel.  He  then  must  go  and  subscribe  before  the  vice- 
chancellor  for  the  time  being.  Aod  after  that  the  said  senior  fellow  must 
administer  to  him  the  oath  of  allegiance,  dec,  (which  see  in  the  master's 
book,)  aod  also  the  subscriptions  then  to  be  made  before  the  senior  fellow, 
who  lastly,  admiu  him  in  the  following  form,  the  master  kneeling : — 
*  In  nomine  Dei,  Filii  et  Spiritus  Sancti,  ego,  senior  socius  hujus  [*11] 
coUegii,  admitto  te  in  prsBsidentero  hujus  oollegii.' " 

*'  N.  B.  He  must,  on  some  Sunday,  read  the  morning  service,  and  declare  bs 
assent  thereto,  and  to  the  articles,  before  a  majority  of  the  fellows  and  scholars  ; 
and  the  fellows  most  s^n  a  certificate  of  bis  having  done  it  for  the  master's 
spcurity." 

Mr.  Thwaites  was  elected  a  fellow  in  1751.  It  appeared  that  he  was  a  fel 
low,  and  voted  at  the  election  of  Dr.  Plumptre,  who  was  chosen  president  in 
1760.  It  was  conjectured  that  the  memorandum  was  written  about  the  year 
1760,  and  was  a  record  of  what  passed  at  the  admission  of  Dr.  Plumptre.  The 
names  of  the  successive  presidents  were  found  subscribed  in  the  master's  book 
agreeably  to  the  memorandum.  It  was  insisted  that  these  ceremonies  were 
amongst  the  '^  laudabiles  consuetudines"  of  the  college,  which  the  fellows  by 
their  oaths  were  bound  to  maintain  inviolate. 

In  addition  to  this,  in  some  MS.  collections  relative  to  the  history  of  Queen's 
college,  prepared  by  Dr.  Plumptre,  there  was  a  passage  mentioning  that  **  Mr^ 
Herbert  Palmer,  was,  April  11,  1644,  made  master  by  the  Earl  of  Manches- 
ter,  who  csme  in  person  to  the  college  chapel,  and  there  installed  him  in  the 
OMster's  seat,  and  performed  the  other  ceremonies  usual  on  the  admission  of  a 
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On  the  other  band,  some  gentlemen  who  had  been  fellows  in  1788,  at  the 
time  of  the  election  of  Dr.  Milner,  the  late  president,  made  affidairits.  Sere^ 
ral  of  them  stated  their  belief  that  the  only  ceremonies  performed  at  bis  admis- 
sion were  those  expressly  prescribed  by  the  statutes,  and  that  he  subscribed 
the  declaration  of  conformity  previous  to  taking  the  oath,  or  having  the 
[*12]  book  *and  keys  delivered  to  him ;  one  of  them  was  positive  that  no 
ceremony  of  kneeling  took  place  ;  one  only  remembered  that  Dr.  Mflner 
was  introduced  to  the  president's  seat  in  the  chapel^  and  installed  in  it  by  the 
senior  fellow. 

With  reference  to  the  question,  whether  the  subscription  to  the  declaration 
should  have  been  made  on  a  Sunday,  it  appeared  that  in  the  uniTersfty  of  Cam* 
bridge  it  is  customary  to  do  many  public  acts  on  that  day.  The  congregations 
of  the  senate  of  the  university,  fixed  for  particular  days  of  the  month,  are  held, 
although  those  days  fall  on  a  Sunday,  degree  conferred,  and  other  university 
business  transacted.  It  had  often  happened  that  masters  and  fellows  had  been 
elected  on  Sunday,  and  had  signed  the  vice-chancellor's  book  on  the  same 
day. 

Another  petition  was  presented  by  the  Rot.  W.  Mandell  and  some  other  of 
the  fellows,  raising  a  different  objection  to  the  election  of  Mr.  Godfrey.    At 
the  time  of  Mr.  Godfrey's  election  to  a  fellowship  in  1808,  there  was  already 
one  fellow  (the  Rev.  G.  Barnes)  of  the  county  of  Middlesex,  of  which  he  was 
himself  a  fellow.    Mr.  Barnes  continued  till  1817.    The  petition  insisted  that 
the  college  not  having  property  in  Middlesex  sufficient  for  the  maintenance  of 
a  fellow,  there  could  not  legally  be  more  than  one  fellow  of  that  county  at  the 
same  time,  and  that  Mr.  Godfrey's  election  as  fellow  was  therefore  ¥oid.    The 
consequence  of  this  was,  that  at  the  election  on  the  9th  of  April,  there  were 
only  fifteen  persons,  instead  of  sixteen,  entitled  to  give  votes.    Out  of  these, 
eight,  upon  the  first  scrutiny,  were  given  for  Mr.  MundelK  constituting  a  ma- 
jority of  the  whole  number.    He  now  contended,  that  he  ought,  on  the  result 
of  that  scrutiny,  to  have  been  declared  duly  elected,  which  the  petition  accord- 
ingly prayed. 
[*13|     *With  reference  to  this  question,  it  appeared  that  from  the  year 
1668,  previous  to  which  the  college  register  was  imperfect,  down  to 
the  present  time,  it  had  been  usual  to  have  at  the  same  time  two  fellows  from 
the  county  of  Middlesex  or  the  city  of  London.    It  had  sometimes  happened, 
that  in  addition  to  these,  a  third  fellow  of  that  county  had  been  elected  by  a 
dispensation  from  the  crown  ;  and  there  was  found  in  the  president's  copy  of 
the  statutes  a  form  of  a  petition  to  the  king  for  a  dispensation  to  elect  a  fellow 
when  his  county  was  full,  which  commenced  by  stating,  *'That  whereas  the 
statutes  of  the  said  college  do  permit  no  more  than  two  persons  of  the  county 
of  Middlesex  to  be  chosen  fellows  thereof,"  dec.    No  traces  were  found  of  tlie 
manner  in  which  this  custom  had  originated  ;  but  it  was  suggested  that  there 
was  reason  to  belicTe  that  some  of  the  documents  of  the  college  bad  been  lost 
during  the  period  of  the  civil  war. 
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It  was  io«ist«d  in  support  of  Mr.  MandoU'a  daim,  that  the  poaaeaaioD  of  per* 
aonai  property  to  the  amount  of  20L  per  annum  was  a  sufficient  qvaltficatioa 
for  the  office  of  maater  to  satisfy  the  statute.  On  the  other  hand^  in  aa?eral 
affidaTi'ts,  it  was  stated  to  be  the  preTailing  opinion,  that  real  eatate  only  was 
to  be  considered  as  forming  a  qualification. 

A  difference  of  opinion  also  existed  aa  to  the  requisite  amount  of  the  quali* 
fication.  The  sum  mentioned  in  the  statute  was  20/. ;  and  the  annual  income, 
the  possession  of  which  was  to  disqualify  a  fellow,  was  10/. :  with  respect  to 
the  clause  of  the  fellows'  oath  imposing  this  restriction,  an  interpretation  had 
been  tnade  in  the  year  1774,  by  the  president  and  fellows ;  by  which  it  was 
declared  that  it  was  to  be  understood  in  the  following  sense,  ?iz.  '*  Neminem 
hodie  propter  redditum  aliqaem  temporalem  pro  termino  ?itae,  a  socie- 
tate  sua  recedere  teneri,  nisi  *ulis  redditus  summam  90  librarum  [*14] 
exuperabit.''  In  the  year  180^  another  interpretation  was  made, 
stating  it  to  be  the  sense  of  the  master  and  fellows  that  the  words,  "  quando 
poteris  expendere  annuaiim^^^  &c.,  ought  lo  be  now  interpreted  afresh,  on  ac* 
count  of  the  decrease  of  the  f  alue  of  money  and  other  changes  of  the  times. 
Accordingly  the  master  or  president,  and  the  major  part  of  all  the  fellows  pre- 
jient  as  well  as  absent  declared,  that  as  the  interpretations  above  mentioned, 
did  proceed  on  the  principle  of  a  diminution  in  the  value  of  money,  dec.  dec. 
in  the  proportion  of  one  to  mne,  it  will  in  future  be  equitable  that  the  rule  of 
practice  be  in  proportion  of  one  to  twelve  at  least."  Upon  these  interpreta- 
tions, an  argument  was  founded,  that  the  202.  mentioned  in  the  statute  as  the 
qualification  of  a  president  should  be  increased  in  the  same  proportion. 

Mr.  Wetheretl  and  Mr.  Bligh  for  the  petitioner  King,  contended  first  that 
Mr.  Godfrey  was  not  duly  elected  on  the  ground  that  his  supposed  qualifiqa- 
tion,  though  called  for,  was  not  produced  or  stated  at  the  election.  They  ar- 
gued next,  that  this  qualification  was  not  of  sufficient  amount  to  satisfy  the 
intention  of  the  statutes.  In  consequence  of  the  alteration  of  the  value  of 
money,  the  amount  of  the  income  which  disqualifies  a  junior  fellow  has  been 
raised  from  10/.  to  120/. :  the  same  reason  applies  equally  to  the  income  re- 
quired as  a  qualification  for  the  president.  To  estimate  the^alue  of  money 
at  different  rates  in  the  same  sututes,  would  be  manifestly  inconsistent,  and 
would  defeat  the  design  by  destroying  the  proportion  intended  to  be  preserved 
between  the  incomes  of  the  president  and  fellows.  Thus,  according  to  the 
statutes,  a  junior  fellow  is  not  eligible  to  the  office  of  president,  as  he  is  unable 
to  hold  his  fellowship  if  in  possession  of  property  sufficient  to  qualify  him 
for  that  office.  But  this  part  of  the  constitution  of  the  college 
*would  be  altered  by  changing  the  disqualification  for  a  fellowship,  [*15] 
without  a  corresponding  change  in  the  qualification  for  the  presiden- 
cy. The  amount  of  that  qualification  must  therefore  now  be  taken  at  240/. 
per  annum. 

But  if  Mr.  Godfrey  was  duly  elected,  the  office  became  vacant  in  conse- 
quence of  his  neglecting  to  sign  the  declaration  of  conformity.    The  statutes 
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direct  the  saoior  fellow  to  pronounce  the  election*  mkI  adiait  the  person  elect- 
ed ;  they  then  go  on  to  prescribe  the  ceremonies  which  the  senior  fellow  is  to 
perform  :  he  is  to  sdnunister  the  ostb»  and  deliver  the  book  of  the  statutes  and 
the  keys  to  the  elected  president.  These  directions  point  out  the  mode  in 
which  the  admission  is  to  take  place,  it  consists  in  administering  the  oath^ 
and  delivering  the  book  of  the  statutes  and  the  keys,  a  form  analogous  to  the 
ancient  modes  of  symbolical  delivery  of  possession.  Nothing  further  is  required* 
The  whole  of  this  ceremonial  was  peiformed  on  the  9th  of  April,  immediately 
after  the  election  :  the  admission  of  Mr.  Godfrey  was  therefore  then  complete, 
and  he  accordingly  on  that  day  took  possesaion  of  the  master's  lodge,  and 
entered  upon,  tlie  exercise  of  bis  office.  He  was  then  in  full  possession*  It 
was  not  till  the  following  day  that  he  signed  the  declaration  ;  the  act  of  uni* 
formity  requires  that  subscription  to^be  made  at  or  before  admission  to  be  in* 
cumbent  or  have  possessibn,  and  in  default  the  office  becomes  vacant,  as  if  the 
person  were  naturally  dead.  A  subscription  the  day  after  a  complete  admis- 
sion, and  after  possession  taken,  cannot  be  said  to  be  at  or  before  that  admis- 
sion ;  the  act  of  receiving  the  admission  and  possession  without  having  sub* 
scribed  occasioned  an  immediate  forfeiture. 

The  ceremony  performed  on  the  20th  of  April  was  one  not  required  by  anjf 
part  of  the  statutes,  and  cannot  therefore  be  essential  to  admission.  It 
[*16]  appears  that  it  *did  not  take  place  on  the  election  of  the  late  president ; 
there  is  no  evidence  of  its  ever  having  been  practiced,  except  a  memo- 
randum recently  discovered  in  a  private  copy  of  the  statutes  :  and  at  the  time 
of  the  election  none  of  the  members  of  the  college  had  any  idea  of  such  a  form 
being  either  necessary  or  usual.  It.  cannot,  therefore,  be  considered  as  having 
the  authority  of  any  custom,  and  even  if  any  such  custom  had  existed,  it  could 
not  vary  the  rules  of  the  statutes,  according  to  which  the  admission  was  com- 
fdete  on  the  9th  of  April. 

Mr.  Hart  and  Mr.  Montagu  in  support  of  the  petition  of  Mr.  Mandell  coo- 
tended,  that,  according  to  the  statutes,  the  possession  of  personal  property  to 
the  amount  of  202.  per  annum  was  sufficient  to  qualify  him  for  the  office  of 
president.  The  words  '^  qui  expendere  poterit,''  &c.  apply  as  well  to  an  in- 
come derived  from  personal  estate,  as  to  one  derived  from  real  estate,  and 
there  is  nothing  from  which  it  can  be  inferred  that  they  were  used  in  the  one 
sense  rather  than  in  the  other. 

Mr.  Mandell  was  in  fact  himself  elected  on  the  9th  of  April,  the  majority  of 
the  persons  qualified  to  vote  having  on  the  first  scrutiny  declared  iu  his  favoc 
The  vote  given  by  Mr.  Godfrey  ought  to  be  rejected.  He  was  elected  to  a 
fellowship  under  the  idea  that  the  college  statutes  admitted  of  two  Middlesex 
fellows  at  the  same  time.  The  election  of  a  second  Middlesex  fellow  could 
not  be  authorized  except  by  a  dispensation  from  the  crown  granted  for  the  par> 
ticular  occasion.  But  the  crown  bad  no  power  to  grant  a  general  and  perpetual 
dispensation,  and  if  it  had,  there  is  no  evidence  of  any  such  dispensation,  and 
nothing  from  which  it  can  be  presumed.    The  practice  has  been  founded  on 
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error.    There  was  no  particular  dispensalien  oo  Mr.  Gro4frey'a  alcciioo. 
His  election  was  therefore,a  naHity,  and  could  ^)ot  be  confirmed  hj  time.    [^IT] 
Even  if  a  distinction  should  be  made  between  a  fellow  d0  facto^  and  a 
fellow  de  jure,  and  if  it  ahould  on  that  ground  be  held  that  he  waa  competeni 
to  cTerdse  some  of  the  functions  of  a  fellow,  still  this  could  not  extend  to  gire 
validity  to  bis  vote  in  his  own  favor. 

They  further  argued,  that  if  Mr.  Godfrey  was  considered  to  have  been 
elected,  the  office  had  become  vacant' by  bis  neglecting  to  subscribe  the  deda* 
ration. 

Mr.  Homey  Mr.  ShadweU^  and  Mr.  Oarratt,  for  Mr.  Godfrey : — Although 
the  college  statutea  do  not  authorize  the  election  of  two  Middlesex  feibwa,  it 
was  in  the  power  of  the  crown  to  grant  a  general  dttpeoaation  for  this  purpose ; 
and  there  is  sufficient  evidence  to  raise  a  presumption  that  such  adivpeasation 
must  at  some  foimer  period  have  been  granted.  The  practice  of  having  two 
fellows  of  that  county,  which  has  prevailed  for  so  long  a  time,  without  any 
doubt  having  ansen  until  the  present  occasion,  can  only  be  accounted  for  by 
referring  it  to  some  legal  origin.  The  election  of  Mr.  Godfrey,  even  if  origi- 
nally liable  to  any  objection,  ought  not,  after  a  possession  of  seventeen  years  to  be 
allowed  to  be  questioned, (a)  particularly  by  parties  who  concurred  in  the  act. 

The  qualificaiion  of  Mr.  Godfrey  consists  of  real  estate,  and  as  it  exceeds 
^l  per  annum  in  value,  it  satisfies  the  statutes.  The  interpretation  which 
has  raised  the  disqualification  of  a  fellow,  does  not  apply  to  ihe  qualification  of 
the  president,  and  therefore,  whether  it  be  or  be  not  valid,  it  is  not  material  to 
the  present  question.  Tlie  statutes  do  not  require  the  production  of  the  quali*- 
fication  at  the  election,  and  it  appears  from  the  affidavits  that  it  was  not  in  fact 
called  for. 

*Mr.  Godfrey  being  therefore  duly  elected,  the  next  question  relatea  [*181 
to  his  admission.  The  statutes  require  the  senior  fellow  '^  personam  <io 
electam  admittere,"  without  specifying  the  particular  form  of  admission  to  be 
observed,  and  then  proceed  to  direct  certain  ceremonies.  But  the  admission 
is  something  distinct  from  these  ceremonies :  this  appears  from  its  being 
enjoined  by  a  distinct  clause,  as  well  as  from  the  general  usage  with  respect  to 
ecclesiastical  matters,  in  admission  to  degrees  and  to  university  and  college 
offices.  Thus,  the  admission  of  a  clerk  to  a  benefice  is  distinct  from  institution. 
Co.  Litt.  343,  a.  In  this  case  the  memorandum  in  Mr.  Thwaites'  book  shows 
what  the  usual  form  of  admission  of  a  president  has  been.  A  similar  form  is 
proved  to  be  constantly  adopted  on  the  election  of  fellows,  though  not  required 
by  the  statutes,  except  under  the  general  term  admittantur.  The  usage  puts 
a  construction  on  that  term ;  and  the  practice  has  become  one  of  the  *'  laudai- 
biles  consuetudines ''  of  the  college.  The  ceremony  of  admitting  by  a  form  of 
words  nearly  the  same  as  that  mentioned  in  the  memorandum,  is  in  use  in 
other  colleges,  and  in  conferring  degrees  in  the  voiveraity* 

(a)   Acs  V.  Dieita,  4  T.R.S89. 
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The  admission  of  Mr.  Ghidfrey  was  therefore  not  complete  till  the  SOih  of 
April,  and  his  subscription  to  the  declaration  on  the  JOth,  satisfied  the  statnte 
of  uniformity.  He  had  not  in  the  interval  between  the  election  and  his  sub- 
scription on  the  following  day  done  any  act  in  exercise  of  the  office.  The  cir- 
cumstance of  his  going  to  the  door  of  the  lodge,  and  sitting  in  a  particolar  seat 
at  dinner,  did  not  amount  to  taking  possession  of  or  ezercising  the  office. 

Even  if  the  administering  the  oath,  and  delivering  the  book  of  the 
[*19]    statutes  and  keys,  cookl  be  considered  to  ^constitute  the  admission, 
those  ceremonies  were  not  complete  on  the  9th  of  April,  since  the  book 
delivered  was  not  the  president*s  book,  as  required  by  the  statute. 

Supposing,  however,  that  Mr.  Godfrey  was  really  admitted  on  the  9th  of 
April,  his  subscription  to  the  declaration  on  the  following  day  was  a  reasonable 
compliance  with  the  spirit  and  intention  of  the  act  of  uniformity.  The  cflectioa 
being  on  a  Sunday,  it  was  not  incumbent  on  him  to  offer,  or  on  the  vice-chan- 
cellor, to  receive  his  signature  on  that  day  :  and  the  subscription  took  place  at 
an  early  hour  on  the  following  morning. 

January  26. — ^Thb  Lord  Chancellor  : — Upon  looking  at  this  matter  with 
the  best  attention  I  have  been  able  to  command,  it  seems  to  me  absolutely 
necessary  that  I  should  hear  the  attorney  general.  His  majesty  has  a  direct 
interest  to  contend,  if  be  pleases  so,  that  ihere  is  a  vacancy,  and  that  he  has  a 
right  to  fill  it.  It  is  not  therefore  necessary  for  me  to  make  many  observations 
at  this  stage ;  at  the  same  time  I  will  throw  out  a  few  remarks  which  may  be 
of  use  to  those  who  may  have  to  submit  any  thing  further  to  the  court,  if  his 
majesty  should  be  of  opinion  that  such  a  course  is  necessary ;  for  I  apprehend 
that  in  such  a  case  as  this  we  are  not  bound  down  by  any  regular  and  exact 
forms  of  proceeding ;  but  that  the  parties  may  offer  to  the  consideration  of  tlie 
visitor  any  thing  which  they  may  think  pertinent  and  proper,  without  being  re- 
strained by  the  length  to  which  they  may  have  already  carried  their  case. 

The  first  question  to  be  decided  is :  has  there  been  a  due  election  of  a  presi* 
dent  ?  Mr,  Mandell  states  that  he  himself  was  duly  elected  :  that  proposition 
stands  on  very  peculiar  grounds.  It  is  said  that  Mr.  Mandell  was  duly 
[*80]  elected  because  Mr.  Godfrey  ought  not  to  be  ^considered  a  fellow  of 
the  college.  The  objection  is  pot  upon  this  ground  :-^y  the  statutes 
there  must  be  no  more  than  one  fellow  of  the  county  of  Middlesex.  Now  it  is 
stated  that  Mr.  Barnes  was  elected  in  1796  as  a  Middlesex  fellow,  and  con- 
tinued as  such  down  to  1817;  that  Mr.  Godfrey  was  elected  a  Middlesex  fel- 
low in  18M ;  that  if  his  election  was  invalid  he  was  not  a  fellow,  and  his  vote 
given  at  the  election  of  a  president  was  therefore  invalid.  It  is  contended'  on 
the  other  hand,  that,  independently  of  all  that  belongs  to  the  circumstance  of 
Mr.  Godfrey's  being  a  fellow  de  faUo  for  so  many  years,  he  ought  to  be  con- 
sidered a  fellow  de  jure ;  and  this  is  grounded  on  a  proposition,  that  notwitb- 
standing  what  is  the  language  of  the  oU  etatutas,  the  present  constitution  of 
the  college  does  admit  of  there  being  two  co-existing  Middlesex  fellows. 
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Ajireeing,  ae  I  entkely  do,  that  no  uaat^e  which  cannot  be  shown  to  have  had 
a  legal  origin,  can  ever  ja^tify  a  breach  of  the  atstutes,  atill,  the  question  here 
wtU  be,  (if  the  usage  of  having  two  Middlesex  fellows  be  made  out,)  whether 
that  osage  may  not  have  a  legal  origin — a  legal  origin,  I  mean,  to  be  justified 
by  all  the  principles  that  can  be  applied  to  college  statutes ;  and  if  it  may, 
whether  we  are  not  to  presume  it,  though  it  cannot  at  present  be  shown,  in 
teripiig  verbis. 

With  respect  to  this  it  was  said  that  the  crown  has  a  right  to  dispense  with 
the  statutes,  and  I  am  afraid  that  I  should  trench  upon  its  powers  if  I  denied 
it ;  for  there  are  various  instances  to  be  cited,  in  which  the  crown  has  dts* 
pensed  with  the  statutes ,  all  of  them,  however,  being  dispensations  pro  hic 
vice.  But  then  it  is  contended  that  the  same  power  which  can  give  a  dispen- 
sation pro  hoc  vice  can  give  one,  not  only  for  the  present  occasion  but  also  for 
all  times  to  come.  That  is  a  fair  question  of  law,  and  I  state  it  as  such 
without  giving,  at  present,.  *any  decided  opinion  on  it.  But  supposing,  [*21] 
that  in  point  of  law  the  crown  could  not  only  so  dispense  pro  hac  vice^ 
but  could  confer  the  attribute  of  perpetuity  on  vuch  a  dispensation,  the  ques- 
tioA  is,  whether  such  a  case  ought  not  to  be  here  presumed  ?  I  do  not  mean 
to  give  any  definite  decision  ;  but,  supposing  such  a  dispensation  to  be  legal, 
and  supposing  this  subsequent  question  to  be  tried  by  a  jury,  namely,  whether 
such  a  general  dispensation  had  or  had  not  been  given,  I  should  think  myself 
justified  in  saying,  that  there  were  very  strong  grounds  for  presuming  that  it 
bad  been  given.  These  grounds  would  be  fortified  by  a  reference  to  what  has 
taken  place  in  the  college,  and  which  otherwise  never  could  have  taken  place 
consistently  with  the  statutes. 

If  the  question,  as  to  Mr.  Godfrey's  being  a  fellow  de  jure,  cannot  be  thus 
disposed  oC  it  will  be  necessary  to  consider  a  great  variety  of  other  points, 
some  of  them  of  great  consequence  to  the  universities  of  England.  It  will 
be  for  consideratioTT,  whether,  if  a  person  has  been  elected  into  a  fellowship, 
there  being  no  statutable  candidate  who  had  better  pretensions  than  the  indi- 
vidual at  the  time,  and  if  he  has  continued  to  exercise  the  office  of  fellow 
from  the  time  of  his  election,  you  can  say,  that  with  respect  to  the  consti- 
tution of  the  academical  presidency,  his  election  shall  go  for  nothing?  An- 
other qnestion  will  be,  whether,  in  the  absence  of  a  statutable  candidate  at 
the  election  of  a  fellow,  you  are,  at  any  distance  of  time  afterwards,  to  say 
that  he  is  a  fellow  de  facto,  but  that  while  he  remains  in  that  situation  he 
shall  do  no  one  act  which  a  fellow  de  jure  might  do  ?  And,  thirdly,  whether 
the  distinction  can  be  adopted,  that  he  may  exercise  his  office  as  de  jure 
for  another  person's  interest,  but  not  so  for  himself  or  for  his  own  interest  ? 

I  wish  to  call  the  attention  of  those  who  may  have  to  address  me 
again,  to  what  must,  or  at  least  may,  be  *the  consequence  to  other    [*29] 
persons  who  have  situations  in  this  college,  if  I  were  led  to  consider 
Mr.  Godfrey  as  never  having  been  a  fellow ;  and  whether  it  may  not  become 
the  duty  of  the  visitor  to  trace  downwards,  from  1S03  to  1820,  what  has 
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been  done  io  this  collesfe,  and  to  inquire  whether  what  has  been  done  owes 
Its  efficacy  to  Mr,  Godfrey's  Toice  as  one  in  a  majority  of  Totes,  and  how 
far  that  may  operate  to  affect  the  elections  of  those  who  have  subsequently 
been  brought  into  the  college  ?  The  extent  to  which  this  sort  of  inquiry 
may  go  makes  it,  at  least,  a  very  nice  and  important,  if  not  a  very  difficult, 
matter. 

If  Mr.  Godfrey  was  eligible  to  his  fellowship,  Mr.  Mandell's  qualification 
needs  no  consideration  ;  but  the  objection  of  no  disclosure  of  his  qualification 
having  been  made,  applies  equally  to  him.  It  would  at  least  be  the  duty  of 
the  visitor  (before  deciding  tliat  Mr.  Mandell  was  elected)  to  see  eithet'  that 
he  liad  shown  his  qualification,  or  that  he  was  in  fact  qualified.  And  this 
would  lead  me  to  another  consideration,  namely,  what  is  the  nature  of  that 
qualification,  and  how  long  has  he  had  it  ? 

There  is  another  consideration  with  regard  to  Mr.  HandelPs  claim.  I  am 
told,  that  in  April  last  all  the  fellows  of  the  college  were  congregated,  and 
all  of  them  had  taken  the  oath,  administered  with  the  usual  solemnities,  to 
observe  the  college  statutes  ;  that  Mr.  Godfrey,  who  been  a  fellow  since  1803» 
was  amongst  them,  but  that  no  intimation  was  given  that  he  was  not  eligible. 
It  is  suggested  in  Mr.  Mandell's  petition,  by  himself  and  the  other  respectable 
gentlemen  who  join  in  it,  that  they  were  not  then  fully  aware  and  sufficiently 
informed  of  the  obligations  of  the  statutes,  and  that  the  objection  was  not  fully 
understood.  But  it  is  difficult  to  suppose  that  this  body  of  gentlemen 
[*23]  did  not  know  what  the  statutes  ^required  with  respect  to  the  Middle- 
sex fellow,  or  that  they  did  not  also  know  that  there  had  been  two 
Middlesex  fellows  from  1803,  to  1817.  It  is  the  more  difficult,  because 
those  who  are  to  determine  this  case  are,  to  a  certain  degree,  boun  d  to  im- 
pute to  these  gentlemen  the  knowledge  which  they  ought  to  have  had.  But 
supposing  that  they  had  not  then  that  knowledge  which  they  ha^e  now,  the 
case  in  this  part  is,  I  think,  extremely  narrow.  Neither,  in  point  of  fact, 
was  there,  nor  in  point  of  possibility  could  there  be,  that  objection  made  to 
Mr.  Godfrey's  eligibility  at  the  ^time  of  his  election.  Many  cases,  unques- 
tionably, have  occurred  in  which  the  election  of  one  candidate  has  been  in- 
valid, and  that  of  another  has  been  also  invalid,  which  would  hawever  have 
been  valid  if  due  notice  had  boen  given  of  the  ineligibility  of  the  other. 
Take  the  case  of  an  election  of  a  member  of  parliament — two  gentlemen  go 
Co  the  hustings ;  the  one.  A.,  has  not  the  legal  qualification,  the  other,  B.,  has. 
If  a  notice  has  been  given  that  A.  has  no  qualification,  those  who  vote  for 
bim  throw  away  their  votes.  Bnt  if  notice  be  not  given,  and  the  majority  of 
votes  return  A.,  B.  will  not  be  entitled  to  say  that  the  election  fell  upon  him. 
I  think,  upon  this  part  of  the  case,  that  it  would  be  extremely  difficult,  I  do 
not  say  impossible,  to  support  the  petition  of  Mr.  Mandell. 

We  must  then  travel  further,  and  inquire  whether  Mr.  Godfrey  was  duly 
elected ;  and  upon  this,  supposing  him  capable  of  being  elected,  and  taking 
his  qualification  for  granted,  the  statute  seems  to  leave  no  doubt* 
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We  aball  tbea  have  to  inquire  whether  he  was  duly  admitted,  and  whether 
**  al  or  before'*  the  time  of  hit  adtniasioo  those  statutable  acts  were  done  which 
are  necessary  to  gite  and  continue  validity  to  his  election.  The  sutute 
says,  that  the  senior  fellow  is  bound  to  ^pronounce  the  said  election,  [*24] 
and  to  mdmit  the  person  so  elected.  There  can  be  no  doubt  that  acbnii- 
sion  is  something  distinct  from  pronouncing  Um  elected^  and  the  question  on 
that  part  of  the  statute  is  in  what  admission  coosisu  ?  It  is  contended,  that 
the  moment  he  had  taken  the  oath,  and  had  '*  a  book  of  the  statutes  and  the 
keys"  delivered  to  him,  he  was  adositted.  It  will  be  for  further  consideration 
whether  this  is  adoiissioa  or  not« 

If  Mr.  Godfrey's  admission  be  taken  to  have  been  complete  by  the  ceremo*- 
nies  of  Sunday,  the  9th,  then  comes  a  very  material  question,  namely,  what  is 
the  meaning  of  the  direction  in  the  statute  of  Charles  as  to  the  time  of  sub- 
scription ;  "  at  or  before  admission  ?*'  BeforCj  certainly,  as  it  has  been  said, 
cannot  mean  after ;  neither  can  a/,  as  it  has  also  been  said  mean  afters  but 
neither  can  at  mean  before ;  and  on  this  part  of  the  case  I  do  think  that  things 
may  be  said  to  be  done  at  the  time  which  are  done  after^  according  to  the  or- 
dinary sense  of  the  word.  The  statute  is  one  that  must  be  rigidly  looked  at, 
for  whatever  indulgence  a  visitor  might  be  disposed  to  show  in  compliance 
with  college  customs,  this  is  to  be  regulated  by  the  statute  law  ;  and  I  agree 
that  mistake  cun  avail  nothing  to  excuse  an  infrigement  of  statute  law. 

Now  if  it  be  said  that  a  party  may  subscribe,  not  before^  but  at  bis  admis- 
sion, let  us  see  how  that  can  be  argued.  Supposing  that  the  vice-chancellor 
had  been  present,  and  that  it  had  been  upon  a  week  day  instead  of  a  Sunday, 
even  then  the  ciicumstance  of  the  senior  fellow  saying  "Magisier  Godfrey 
admitto  te,**  &c.  could  not  well  be  simultaneous  with  the  subscription  of  the 
declaration ;  and  therefore  if  he  signed  after  he  had  gone  into  his  seat  to  which 
he  had  been  conducted  by  the  senior  fellow,  it  would  have  been  subse- 
quent to  *admission,  that  is,  in  one  sense,  trfter ;  in  no  sense,  indeed,  [*2«'>] 
could  the  act  of  subscription  be  said  to  have  taken  place  at  the  admis- 
sion, unless  the  person  to  be  admitted  could  so  arrange  as  to  sign  at  the  same 
time  with  the  observance  of  the  forms.  It  is  a  very  strong  construction  to  put 
upon  a  penal  statute ;  and  it  might  tend  to  de£eai  the  intentions  of  the  found- 
ress ;  because,  after  a  president  has  been  elected,  if  it  should  happen  that  they 
cannot  find  the  vice-chancellor  at  home,  it  might  be  difficult  to  arrange  matters 
so  as  to  keep  him  legally  in  his  office.  It  may  be  sufficient  to  say  that  you 
are  to  give  such  a  construction  to  the  word  at^  as  shall  mean  and  imply  a  rea- 
sonable time  after,  in  one  sense  of  the  word,  as  regards  the  making  of  the 
subscription.  But  we  cannot  go  so  far  as  to  say  more  than  a  reasonable  time, 
even  if  we  can  say  so  much.  I  think  Mr.  Hubbersty  gave  good  advice,  in 
suggesting  to  Mr.  Godfrey  the  propriety  of  going  to  the  vice-chancellor  to  see 
what  he  would  do ;  and  I  am  informed  that  it  is  highly  probable,  from  what 
has  been  fiequently  the  case,  that  the  vice-chancellor  would  have  permitted 
Mr.  Godfrey  to  subscribe  on  the  Sunday.    But  then  it  does  not  seem  to  me 
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to  be  clear  in  point  of  law,  that  because  the  vice-chancellor  waa  likdjfXo  have 
allowed  Mr.  Godfrey  to  eign  on  that  day,  that  therefore  be  vxmld  have  allowed 
it.  And  this  question,  I  think,  is  well  worthy  of  being  argued ;  first,  whether 
the  ?ice-chancellor  is  bound  to  allow  a  party  to  make  his  subscripuon  on  a 
Sunday  ?  and  if  he  was  not  bound,  whether  Mr.  Godfrey  was  bound  to  try 
whether  he  would  or  not ;  in  other  words,  whether  a  man  is  bound  by  law  to 
make  a  demand  on  Sunday,  with  which  he  on  whom  the  demand  is  made  is 
not  bound  to  comply  ? 
If  the  ceremony  of  the  9th  of  April  be  not  an  admission,  and  when  I  speak 

of  the  word  admission  here,  it  will  perhaps  be  proper  to  inquire  not 
[*26]    only  into  the  ^meaning  of  the  word  admittere  in  these  local  statutes, 

but  also  in  the  words  *'  admission  to  be  incumbent  or  to-  have  posses- 
sion,'^ in  the  statute  of  Charles  II.,  for  you  must  consider  the  one  as  well  as 
the  other ;  if  that,  I  say,  be  not  admission,  another  question  is,  whether  the 
subsequent  admission  of  April  the  20th  is  good,  previous  to  which  there  was 
a  declaration  signed  before  the  vice-chancellor,  which  would  clearly  satisfy  the 
statute  ?  And  I  must  be  excused  in  saying,  that  with  all  my  academical  no- 
tions of  what  constitutes  admission  in  colleges,  (independently  of  what  be- 
longs to  the  argument  of  this  case)  I  should  certainly  not  have  thought  that 
the  administration  of  the  oath  of  office,  the  delivery  of  the  keys,  &c  was  a 
complete  form  of  a  symbolical  admission,  as  it  has  been  termed ;  but  that  there 
is  yet  a  further  form  of  admission  to  offices  of  this  kind ;  a  prounciation  of 
certain  words,  as  *'  admitto  te,"  &c.  or  some  such  words,  which  generally 
constitutes  the  full  and  actual  admission. 


The  case  was  afterwards  argued  by  the  attorney  general  on  the  part  of  the 
crown.  Some  additional  argument  also  took  place  on  the  questions,  whether 
Mr.  Godfrey  was  bound  to  subscribe  the  deUration  on  a  Sunday,  and  whether, 
in  the  event  of  a  vacancy  being  declared,  the  right  of  nomination  would  de^ 
Tolve  upon  the  crown.    These  two  points  it  became  unnecessary  to  decide. 


February  20. — The  Lord  Chancellor  expressed  a  wish  to  be  informed  by 
those  fellows  of  the  college  who  had  not  yet  made  affidavits,  what  were  the 

particular  forms  attending  their  admissions. 
[*27J        *I  observe  that  the  affidavits  represent  what  passed  with  respect  to 

the  qualification  very  imperfectly ;  I  have  no  doubt  that  the  affidavits 
have  been  made  very  honestly  ;  for  I  know  enough  of  these  soit  of  elections, 
to  be  aware  that  disputes  often  arise  among  those  engaged  in  them,  and  that 
they  often  do  not  understand  each  other.  Mr.  Godfrey  thinks  his  qualification 
was  not  called  for ;  some  of  the  affidavits  allege  that  it  was ;  and  it  is  repre- 
sented that  Mr.  Mandell  did  not  produce  his,  but  that  he  had  a  paper  in  his 
pocket,  which  he  was  ready  to  produce  in  order  to  show  of  what  it  consisted. 
One  question  then  is,  whether  if  either  or  both  of  these  fellows  had  a  qualifi- 
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cation,  the  noa-maitifestation,  or  non- proof  of  it,  be  an  objection  to  the  elec* 
tton.     On  that  I  ha?e  formed  an  opinion,  which  I  shall  not  at  present  disclose. 

The  next  question  is,  what  is  the  nature  and  amount  of  the  requisite  quali- 
fication. On  that  also  I  ha?e  formed  an  opinion,  which,  subjeet  to  change 
from  any  new  information,  I  have  no  objection  now  to  deli?er.  As  far  as  I 
know  anything  of  academical  life,  1  can  freely  mention,  that  personal  estate 
has  ne^er  been  considered  as  qualifying  or  disqualifying  on  these  occasions. 

As  to  the .  necessary  amount  of  the  qualification,  a  question  arises  from  the 
interpretation,  which  has  raised  the  sum  that  disqualifies  a  fellow  from  10/.  to 
120/.  Does  the  qualification  of  20/.  required  for  the  master  necessarily  rise, 
in  the  same  proportion,  to  240/*  ?  Now  the  amount  of  the  fellow's  disqualifi* 
cation  either  has,  or  has  not,  been  settled  by  competent  authority ;  if  it  has, 
that  authority  has  not  applied  itself  to  the  qualification  of  that  master,  and  I 
think,  therefore,  I  should  be  acting  rashly,  if  I  were  to  say  that  the 
master's  qualification  *was  not  to  be  thai  which  stands  on  the  statutes^  i*^^] 
unchanged  and  unaltered. 

If  Mr.  Godfrey  was  duly  elected,  some  very  important  questions  arise  as  to 
his  admission.  There  is  much  difference  of  statement  as  to  the  fact,  whether 
Mr.  Godfrey  positively  refused  to  go  to  the  vice-chancellor's  for  the  purpose  of 
subscribing  his  declaration  before  his  admission,  or  whether  he  was  therein 
conforming  to  what  appeared  the  general  wish  of  the  society.  This  is  not 
very  material,  considering  what  the  state  of  the  law  is ;  it  comes  at  last  to 
this  question  ;  what  is  admission. 

It  is  to  be  considered,  whether  the  taking  the  oath,  and  receiving  the  book 
of  the  statutes,  and  the  keys,  is  admission  ;  and  I  do  not  now  enter  into  the 
question  whether  the  book  delivered  was  the  president's  copy,  and  whether  the 
non-delivery  of  that  copy  is  the  nondelivery  of  the  statutes  of  the  college. 

The  oath  prescribed  for  the  fellows  is  entitled :  ^*  Jurameotum  sociorum 
quo  prsBstito  admituntnr  ad  totum  jus  et  emolumentum  societatis/'  Admiu 
tantur,  be  it  observed,  and  not  admittontor.  This  must  mean  that  some  act  is 
to  be  done,  by  which  admission  is  completed.  And  this  leads  to  another  ques- 
tion, viz.  as  the  fellows  engage  to  observe,  not  only  the  statutes,  but  the  laud* 
abUes  cansuttudines,  if  it  be  a  laudabilu  conwetudo^  that  there  shall  be  an 
admission  of  the  master  beyond  the  ceremonies  of  the  0th  of  April,  whether 
they  are  not  bound  to  consider  that  as  the  actual  admission  ?  I  observe  that 
sosne  of  the  fellows  mention  that  Dr.  Milner  admitted  them  in  a  formal  way, 
pronouncing  certain  words  of  admission  ;  and  in  one  affidavit  it  is*  represent* 
ed  that  there  was  something  very  like  a  formal  admission  of  Dr«  Milner 
himself. 

*A  question  then  arises  of  very  considerable  importance,  as  it     [*29] 
may  affect  interests  out  of  the  college  ;  that  is,  supposing  the  adnkis*- 
sioo  to  have  taken  place  on  the  Sunday,  whether  under  the  words  "  at  or 
Ufore^**  the  subscription  was  made  in  sufficient  time  ?    It  seems  to  me  clear^ 
that  the  word  6e/bre« being  accompanied  with  the  word  a/,  it  cannot  be  m^MQt 
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Ihat  the  sobtfcripcion  k  to  bd  of  a«ce»9tty  before.  It  has  been  argued,  that 
if  yoa  ca6  make  it  before^  you  aro  to  make  it  before ;  bat  this  is  carrying  it 
too  far,  for  the  legislator  mast  have  meant,  that  in  some  instances  it  might  be 
made  at  Does  the  act  then  mean  simultaneously  ?  That  may  be  imposeiblei 
Does  it  then  mean  continuously?  Now,  I  think  the  wh(de  policy  of  the  act  is, 
that  the  subscription  is  to  be  made  as  soon  as  you  have  the  capacity  of  making  it^ 

To  illustrate  the  meaning  of  the  word  o/,  Dr.  Jofanaon  has  been  referred 
to,  who  says,  that  when  placed  before  a  word  signifying  time,  it  denotes 
the  co-existence  of  the  time  with  the  event.  But  the  same  authority 
has  gi?en  another  meaning;  <zt,  he  says,  sometimes  marks  the  occasioa 
ef,  like  on.  Tbeo  comes  a  question,  whether  «t,  may  not  have  that  meaiH 
ing  here ;  and  if  so,  suppoeing  the  oath  to  be  the  admission ;  and  sup^ 
posing  that  Mr.  Godfrey  had  gone  on  the  Sunday  to  subscribe,  making 
only  the  interval  of  the  time  occupied  in  walking  from  Queen's  college  to 
Downing  college,  the  question  is,  whether  that  would  not  be  a  continuous 
act,  and  within  the  meaning  of  the  word  at.  In  the  marriage  act,  it  is  said 
that  the  injunction  is  positive,  but  even  that  must  be  conetmed  by  reference  to 
certain  circumstances.  There  are  churches  in  the  metropolis,  where  more 
than  twenty  couples  are  sometimes  married  at  one  and  the  sanote  time :  it 
must  happen  there,  that  one  of  these  couples  cannot  get  to  the  regis* 
["^30]  ter  to  isign,  till  the  other  nineteen  have  *subecribed  it :  and  yet  I 
should  say  that  this  was  a  continuous  act,  and  within  the  words  of  the 
statute. 

This  leads  to  another  question,  viz.  whether  the  subscription  (supposing  it 
may  be  made  after  the  admission,  in  the  sense  of  the  word  at  to  which  I  have 
referred)  must  have  been  on  the  Sunday  afternoon.  With  respect  to  that  I  feel 
myself  under  great  difficuhies.  I  have  no  idea  that  at  Oxford  we  should  on 
a  Sunday  have  done  any  of  those  things  which  are  stated  to  be  usual  at  Cam- 
bridge. And  if  in  the  one  university  we  shoukl  not  hear  of  such  a  thing,  I 
think  there  is  ground  for  arguing,  that  though  in  the  other  it  is  commonly 
done,  it  is  rather  permitted  than  required ;  and  what  cannot  be  positively  re« 
quired,  it  cannot  be  considered  unreasonable  to  delay.  Now  it  does  ap» 
pear,  that  as  early  as  nine  o'ctook  on  the  Monday,  Mr.  Godfrey  sent  to  the 
vice-chancellor  to  inquire  at  what  hour  he  would  receive  him,  and  that  he 
made  the  subscription  at  a  very  reasonable  time  on  that  morning. 

There  is  another  question  not  only  of  imporunce  to  this  college,  but  of  the 
highest  interest  to  very  many  societies ;  and  that  is  the  following.  Supposing 
the  office  to  have  become  void  from  the  omission  of  the  master  to  sign  the 
declaration  in  time,  the  fellows  having  done  all  that  belonged  to  them,  whether 
the  circumstances  of  its  being  avoided  in  this  manner  does  or  does  not  make 
it  impossible  to  apply  the  reasoning  that  wouki  prevail  with  respect  to  any 
other  vacancy  ;  whether  the  vacancy  happening  thus,  and  the  fellows  having 
notice  of  the  fact,  they  would  not  be  bound  to  make  an  election  within  eight 
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daysy  and  whether  the  visitor  would  not  haTe  a  right  lo  appoint  in  conae- 
qaence  of  their  not  having  done  so. 


^Soine  farther  affidavits  were  made  by  fellows  of  the  college,  from    [*31] 
which  it  appeared^  that  they  had  all  been  admitted  by  the  president 
with  the  forms  mentioned  above,  accompanied  by  tbe  worda  *'  Admitto  te,"  &e. 

The  Lord  Chancellor  having  desired  to  be  informed  of  the  natore  of  the 
qualifications  of  Mr.  Mandell  and  Mr.  Godfrey,  they  were  communicated  to 
bim  in  his  private  room.  That  of  the  former  gentleman  consisted  of  personal 
property. 

Mr.  Godfrey^s  qualification  was  of  the  following  description : — bis  mother 
had  a  power  of  appointment  over  tbe  reversion  in  fee,  expectant  upon  the  life 
estates  of  herself  and  her  second  husband^  in  tbe  undivided  moiety  of  certaio 
messuages,  farms,  and  lands.  She  by  her  will,  dated  the  5th  of  January,  IfiOd, 
appointed  the  undivided  moiety  to  her  sons,  the  Rev.  T.  Baker  and  the  Rev. 
Henry  Godfrey,  and  to  R.  0.  Stone,  and  their  heirs,  upon  trust,  after  the  death 
of  her  second  husband,  to  sell  and  divide  the  produce  amongst  her  six  children 
equally.  Three  of  the  children  were  *  sons,  and  thrpe  daughters  ;  one  of  the 
former  died  in  his  molber's  lifetime,  by  means  of  which  the  Rev.  T.  Baker 
became  entitled  to  his  one-siitb. 

The  mother  died,  and  her  husband  who  survived  her,  died  in  Febroary,  ISltL 
A  partition  was  made  of  the  estates  under  a  decree  in  chancery,  and  certain 
farms  and  lends  were  allotted  to  the  trustees  in  severalty,  fiy  a  written  agree- 
ment, dated  in  April,  1816,  it  was  agreed  thst  the  Rev.  T.  Baker  should  fake 
a  specific  part  of  the  allotted  estates,  in  lieu  of  tbe  twoHiixths  to  which  he  was 
entitled,  and  froip  that  time  he  held  his  part  in  severalty.  Part  of  tbe  residue 
of  the  estates  allotted  to  tbe  trustees  had  been  sold :  there  remained 
only  two  *farms,  to  tbe  produce  of  which  when  sold,  Mr.  Godfrey  and  [^asj 
bis  tbree  sisters,  two  of  whom  were  manied,  would  be  entitled.  By  a 
written  agreement,  dated  the  29th  of  April,  1618,  between  Mr.  Godfrey,  his 
unmarried  sister,  and  bis  two  married  sis^s  and  their  husbands,  it  was  agreed 
that  the  two  farms  should  be  offered  for  sale,  by  private  contract,  and  thai  not 
less  than  8500/.  should  be  taken  as  the  price  of  the  one,  nor  leas  than  2500/. 
iot  tbe  other.  Neither  of  them  had  been  yet  sold,  nor  had  the  stipulated  pricey 
been  offered :  they  were  at  present  let,  and  Mr,  Godfrey  was  in  the  receipt 
4^  one-foortb  part  of  the  renU,  amounting  to  oiore  than  20/.  per  annum. 

It  was  contended  against  the  election  of  Mr.  Godfrey,  that  this  property  was 
10  be  considered  of  the  nature  of  personal  estate,  and  eooU  not  theiefiore  oon« 
stitute  a  qualification. 

March  20.— Tbe  Ijord  Chancellor  prefaced  bia  jodgmenl  by  stating  pan  of 
the  petitiooB  and  of  the  collage  statfites,  in  tbe  eourso  pf  which  bis  Loidshiji 
observed  that  he  understood  his  dotj  to  be,  humbly  to  ndvise  his  miqesty,  ae 
visitor  of  tbe  college,  on  the  subject  bafore  bim»    But  he  bad  himself  no  rigin 
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to  the  disposal  of  the  appointment,  supposing  the  office  to  he  ?acant.  If  he 
had,  he  thought  he  might  have  trusted  himself  with  the  case,  without  violating 
his  duty  or  being  influenced  by  any  unworthy  motives.  I  should  however  not 
have  done  so ;  I  should  have  followed  the  example  of  Lord  Tburlow,  in  cases 
where  he  had  the  appointment  to  a  disputed  living ;  he  would  not  himself  de- 
cide upon  .the  matter,  but  he  called  upon  the, lord  chief  justice  of  the  court  cf 
king^s  bench,  or  upon  the  lord  chief  baron,  to  state  his  opinion,  and  upon  that 

his  Lordship  acted* 
[*3d]       *Upcm  the  passage  '*  personam  sic  electam  admittere,*^  the  Lord 

Chancellor  remarked,  that  the  question  again  arose  what  it  is  that  this 
word  "  admittere**  means  in  statutes  of  this  sort  ?  There  is  a  passage  which 
I  think  I  remember  in  Lord  Coke,  where  be  says,  that  admission  is  some- 
times used  as  including  institution  ;  but  that  it  is  really  distinct  from  institu* 
tion  and  induction :  and  if  you  look  at  the  appendix  to  Gibson's  Codex, 
which  contains  instruments  respecting  the  induction,  See.  of  bishops,  deana, 
and  archdeacons,  you  will,  I  think,  agree  with  me  in  the  opinion  I  have 
formed,  that  this  word  admittere  has,  in  the  law  of  England,  a  peculiar  and 
appropriate  signification,  belonging  to  itself,  as  denoting  an  act  connected 
with,  but  distinct  from  other  acts,  the  whole  of  which  make  the  com- 
plete investiture  of  persons  admitted  into  offices  of  this  sort.  I  stop  for 
a  moment  to  say,  that  admission  may  have  more  or  less  of  ceremonial 
about  it ;  it  may  be  a  mere  declaration  that  the  one  person  admits  the 
other,  as  a  bishop  says  to  a  clergyman,  "  Admitto  te  habilem,"  &c.  or  there 
may  be  more* 

With  reference  to  the  direction  in  the  Ptatute,  that  the  president  should  be 
presented  ''  coram  communitate  collegii,"  his  lordship  said  it  had  been  asked 
what  communitas  means.  If  the  statutes  had  been  read  altogether,  he  confes- 
sed he  should  have  said  that  the  communita3  collegii  did  not  mean  merely 
the  assembly  of  the  fellows,  but  the  assembly  of  the  whole  corporation  of 
the  college  ;  it  would  be  too  much,  however,  to  disturb  the  election  on  that 
ground  after  such  a  practice,  such  a  consuetudo,  whether  it  be  laudablis  or 
not,  has  been  acted  on  at  different  periods. 

Having  taken  this  notice  of  the  various  statutes  which  bear  upon 
[*34]    the  matter  before  me,  I  now  come  to  the  first  ^question  for  decision  ; 

whether  Mr.  Godfrey  ought  or  ought  not  to  have  been  considered  a 
fellow  of  this  college  ?  I  must  admit  that  I  have  found  no  authority  in  the 
statutes  themselves,  or  any  written  document  purporting  to  alter  the  ordi- 
nance by  which  there  was  to  be  only  one  fellow  for  the  county  of  Middle- 
sex. But  on  looking  at  the  affidavits,  particularly  that  of  Mr.  Godfrey  and 
Mr.  Gorham,  showing  the  practice  of  having  two  fellows  of  that  county  to 
have  existed  for  two  hundred  and  fifty  years  at  least,  and  observing  the 
passage  which  states  this  practice  to  have  been  in  a  sense  sanctioned  by 
Dr.  Mtioer,  and  adverting  to  the  paper  containing  the  form  of  an  applicatio  n 
lior  a  dispensation  to  allow  a  third  fellow  for  the  county  of  Middlesex;  and 
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yet  admtuing  as  I  fully  and  entirely  do,  that  no  usage  can  justify  a  Tiolalton 
of  the  statutes,  I  have  put  these  questions  to  myself: — first,  whether  this 
usage  may  not  be  taken  as  evidence  of  some  original  lawful  authority,  whe- 
ther it  may  not  he  evidence  of  some  dispensation  not  now  produced,  but  that 
did  once  exist  ?  and,  secondly,  whether  it  be  necessary,  or  rather  fit  for  me 
to  say,  that  all  that  has  been  done  in  this  college  for  so  many  years  has  been 
wrong,  when  it  utight  have  been  all  right,  if  I  take  the  usage  to  be  evidence 
of  a  lawful  origin  ?  And  I  own  that  the  conclusion  to  which  I  am  driven 
is,  that  I  cannot  impute  to  all  the  former  as  well  as  to  the  present  feNows, 
and  to  all  the  presidents,  that,  in  violation  of  their  oaths  to  observe  the 
statutes^  they  have  from  age  to  age  permitted  that  to  obtain  among  them, 
which  is  now  proved  to  be  wrong.fl] 

Upon  looking  at  another  class  of  affidavits,  I  might,  I  think,  be  justified  in 
making  some  further  observations,  but  I  abstain :  it  is  sufficient  for  me  to 
say,  that  whether  Mr.  Godfrey  was  or  was  not  entitled  to  vote  at 
this  ^election  as  a  fellow  de  facto,  I  conclude  from  this  evidence  that     [*d5] 
he  was  a  fellow  de  jure,    Mr.  Mandell's  claim  to  be  master,  there- 
fore, falls  to  the  ground* 


March  27. — ^The  Lord  Chancellor  : — I  proceeded  so  far  the  other  day 
as  to  state  my  opinion  upon  the  claim  of  Mr.  Mandell,  founded  upon  the  alle- 
gation that  Mr.  Godfrey  ought  not  to  have  been  considered  as  a  fellow.  It 
appeared  to  me  that  according  to  the  statutes  when  originally  made,  there  couki 
only  be  one  Middlesex  fellow.  But  on  finding  by  the  affidavits,  that  the  prac- 
tice of  having  two  fellows  of  that  county  has  prevailed  for  two  centuries  and  a 
half,  and  that  a  form  of  applying  for  a  dispensation  to  have  a  third  was  known 
in  the  college,  and  considering  that  during  that  long  series  of  years  every  fellow 
must  have  forgotten  his  oath,  if. the  statutes  have  been  violated;  and  as  I 
npprehended  the  crown  could  dispense  with  the  statute,  and  could  by  a  general 
dispensaMon  sanction  the  practice  of  having  two  Middlesex  fellows,  it  appeared 
to  me  that  the  usage  ought  to  be  referred  to  a  lawful  origin. 

It  remains  to  consider,  whether  Mr.  Godfrey  was  duly  elected,  and  if  so, 
whether  be  continues  to  be  president,  or  whether,  under  the  operation  of  any 
statute  of  this  college,  or  of  the  land,  the  office  has  become  vacant  ?  If  there 
be  a  vacancy,  there  will  yet  remain  another  question,  viz.  in  whom  is  the  right 
of  appointment  ? 

With  respect  to  the  election,  it  is  necessary  again  to  refer  to  the  statute 
declaring  the  form,  and  the  various  qualifications  required  in  the  candidates. 
No  objection  was  made  to  any  of  the  candidates  in  point  of  literary, 
moral,  or  religious  qualifications ;  it  was  also  ^admitted  that  each  of   [*36] 
them  answered  the  description  of  sacerdosy  though  neither  of  them  pro- 

[1]  Ai  to  pnmimptioB  of  a  frraot  ftom  length  of  tine,  eee  Bbcm  v.  VFIBi«m#,  S  Rata  595. 
Coitrell  T.  WatkinM,  1  Betv.  861.  Wrigki  ▼.  Umiwrd,  1  Sim.  &,  Sta.  190.  AUomey  Q$imr^ 
V.  Lord  Hutham,  Turner  dt  Ruee.  SOS.    THm  Sam*  t.  Buhop  of  Ely,  4  Rote.  102. 
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doced  or  was  called  upon  to  produce  his  letters  of  orders.  I  mention  this  as 
coonected  with  an  obsenration  I  shall  make  with  respect  to  the  last  qualifica- 
tion required, ''  et  qui  expendere  poterit  annuatim  ad  minus  Tiginti  libras.''  Mr. 
Barnes'  qualification  was  pointed  out.  Mr.  Mandell  was  ready  to  produce  what 
he  represented  as  his.  With  respect  to  Mr.  Godfrey,  there  appears  to  hare 
been  some  misunderstanding.  It  does  not  distinctly  appear  whether  he  was 
so  called  upon  as  to  enable  any  one  to  say  that  he  refused  to  produce  it  or 
state  what  it  was.  One  objection  made  to  the  election  is,  that  his  qualification 
was  not, shown.  Now,  I  have  no  difficulty  in  saying,  that  it  would  be  extreme- 
ly convenient,  if  at  these  elections  the  qualifications  were  shown  ;  but  I  cannot 
go  the  length  of  saying  that  the  election  is  void,  because  the  qualification  was 
not  produced,  if  it  existed. 

With  respect  to  the  question,  whether  Mr.  Godfrey  was  qualified  or  not,  the 
first  point  to  be  disposed  of  is,  whether  it  is  made  out  that  with  reference  to 
this  last  election,  the  person  to  be  elected  ought  to  have  had  a  qualification 
exceeding  the  original  *'  viginti  librse,"  in  the  same  proportion,  in  which  the 
sum  which  is  now  represented  as  forming  the  disqualification  to  hold  a  fel- 
lowship exceeds  th^  original  ''  decem  libne."  If  it  be  so,  I  do  not  make  any 
improper  disclosure  in  saying  that  neither  Mr.  Mandell  nor  Mr.  Godfrey  were 
qualified.  The  last  interpreution  of  the  statutes  is  dated  in  1804 ;  by  which 
the  master  and  fellows  (no  doubt  acting  on  their  honest  apprehension  of  the 
statute  **  de  interpretatione  statutorum'')  have  stated  that  by  reason  of  the 
change  in  the  value  of  money,  the  disqualification  of  the  fellows,  being  "  decem 

librae**  of  the  time  of  Queen  Elizabeth  should  be  at  least  1202.  of  the 
[*37]    present  day,  to  keep  up  the  ^proportion  between  the  stipend  of  the 

fellows,  and  the  sum  forming  the  disqualification  ;  and  without  entering 
into  an  inquiry  whether  there  was  a  due  authority  for  the  interpretation  which 
has  thus  augmented  the  disqualification,  recollecting  that  it  is  a  different  ques- 
tion what  a  visitor  may  do  as  a  reasonable  and  fair  interpretation  of  college 
statutes,  and  what  he  may  permit  with  respect  to  points  on  which  the  law  of 
the  land  attaches,  I  do  not  apprehend  that  what  has  been  done  on  this  head  by  the 
master  and  fellows  would  be  likely  to  be  disturbed  by  any  visitor.  But  none  of 
these  interpretations  touch  the  qualification  of  the  roaster.  And  though  no  one  can 
read  the  statutes  without  seeing  that  it  was  the  intention  of  the  foundress  to 
keep  up  a  proportion  between  the  incomes  of  the  master  and  the  fellows,  so 
that  the  master  might  have  more  ample  means  than  they ;  yet,  in  point  of  fact, 
nothing  has  been  done  either  by  the  college  or  by  any  visitor  to  alter  the 
amount  of  his  qualification*  I  therefore  come  to  this  conclusion,  that  whatever 
may  be  fit  to  be  done  to  keep  up  the  ratio  that  originally  subsisted,  it  cannot 
be  applied  to  destroy  an  election  that  has  taken  place  before  any  <{onstruction 
was  put  upon  the  statute.  Whatever  may  be  proper  with  xefereDce  to  fiiiure 
elections,  we  cannot  look  back  for  that  purpose. 

The  next  question  is  one  of  great  importance  to  die  universities ;  whether  a 
real  or  personal  qualification  is  intended  by  the  words  **  expendere  annuatim 
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Tigiati  libnt  ?"  Now  I  have  becD  much  misiDformed  and  misled  if  it  be  net 
the  habit,  **  consuetudo"  of  both  UDivemtiof  to  consider  the  acquisition  of  per* 
Bonal  property,  as  not  disqualifying  from  holding  a  fellowship :  the  consequence 
would  naturally  seem  to  be  that  you  would  construe  property  required  as  a 
qualification  in  the  same  way ;  and  accordingly  there  is,  I  think,  a  great  . 
*deal  of  evidence  here  to  show  that  it  has  always  been  the  understand-  [*88] 
ing  in  this  college,  that  both  the  qualification  and  disqaulification  must 
be  of  a  real  nature.  But  I  do  not  think  it  necessary  to  decide  the  general 
question,  and  it  has  always  been  my  practice,  if  possible,  to  avoid  so  doing : 
such  a  decision  might  involve  the  interests  of  all  the  colleges  in  both  the  uni* 
versities.  For  if  the  question  be,  whether  Mr.  Godfrey^s  qualification  be  real 
or  personal,  I  think  that  for  the  purposes  of  this  day  it  is  real ;  it  is  not,  there- 
fore, necessary  to  say  what  would  be  the  effect  of  its  being  personal,  and  I 
should  not  be  acting  right  if  I  decided  that  question. 

Mr.  Godfrey's  qualification  is  of  this  nature.  A  testatrix  leaves  a  real  estate 
to  trustees  to  be  sold,  and  the  produce  to  be  divided  among  four  persons,  of 
whom  Mr.  Godfrey  is  one.  If  the  trustees  had  executed  the  will,  and  we 
were  now  discussing  the  effect  of  it  in  a  court  of  equity,  it  would  be  difficult 
according  to  our  modern  notions  to  say,  that  it  was  real  estate  ;  but  I  have  no 
conception  that  the  modern  doctrines  of  equity  are  to  be  too  rigidly  applied  in 
determining  what  is  to  be  considered  as  real  property  with  reference  to  statutes 
framed  in  the  time  of  Queen  Elizabeth.  If  nothing  more  had  been  done  under 
this  will  than  taking  possession,  the  court  would  say,  that  the  trustees  should 
sell  it,  and  the  legatees  take  the  produce  as  personalty :  each  having  an 
interest  in  the  produce  of  the  whole,  each  had  a  right  to  say  that  the  whole 
should  be  sold.  But  we  must  consider  what  has  been  done ;  as  to  one  of  the 
parties,  he  has  accepted  for  his  share  a  portion  of  the  estate  as  land,  and  we 
know  that  where  real  estate  is  to  be  converted  into  personal,  the  slightest  circum* 
stance  is  sufficient  to  reconvert  it  into  land.[l]  The  other  tenants  in 
common  *have  agreed  that  there  shall  be  a  sale  of  the  remainder  of  the  [*39] 
property,  if  they  can  obtain  a  specified  price  for  it,  otherwise  it  is  not  to 
be  sold,  and  it  remains  now  realty,  not  to  be  convened,  except  upon  an  occasion 
that  may  never  happen.  There  is  nothing  in  the  statutes  to  prevent  the  master 
if  he  be  qualified  at  the  time  of  the  election,  from  selling  his  property  the  next 
day  ;  though  certainly  he  ought  not  to  think  of  it.  However,  this  property  is 
now  real,  it  may  always  be  so,  and  I  am  therefore  of  opinion  that  there  is  a 
real  qualification  vested  in  Mr.  Godfrey. 

With  respect  to  the  election,  there  seems  to  be  no  doubt :  the  next  point  is 
whether  Mr.  Godfrey  still  continues  master,  regard  being  had  to  his  admission 
and  to  the  subscription  required  by  the  act  of  uniformity. 

The  first  important  question  here  is,  what  is  the  meaning  of  the  word  ad- 

[1]  Vide  Craig  ▼.  Letlie,  3  Wheat.  463.  JWfer  ▼.  BUckHane,  1  MyL  &  K.  297,  811.  Thorn 
V.  CoUm,  S  Edw.  Ch.  Ssp.  890, 4. 
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mitterey  used  in  college  statutes  in  the  time  of  Queen  Elizabeth  ?  It  is  beyood 
doubt  that  it  means  something  more  than  to  elect,  for  the  senior  fellow  is  bound 
not  only  to  pronounce  the  president  elected,  but  to  admit  him.  In  the  title  of 
the  oath  to  be  taken  by  the  fellows  we  find  **  juramentum  sociorum,  quo 
praastito  admittantur/'  &c. ;  not  admittuntur.  I  should  have  found  it  difficult 
to  lay  such  stress  on  the  difference  between  admiitantur  and  admittuntur^  if  I 
had  not  perceived  from  the  evidence  that  it  is  quite  substantial ;  for  it  is  a  fact 
beyond  all  controversy,  that  after  the  fellow  has  taken  the  oath,  he  is  admitted 
in  a  mode  showing  that  the  taking  the  oath  cannot  be  the  admission.  They 
present  themselves  on  their  knees  before  the  presidentt  who  says,  ''  Ego — ad- 
mitto  te,"  &c. ;  and  this  form  constantly  follows  the  oath.  There  is 
[*40]  another  '^remarkable  expression  in  the  title  of  an  oath  to  be  taken  by 
certain  scholars,  on  the  foundation  of  Dr.  Stokes,  a  former  president. 
'' Jusjurandum  electorum  scholarium  antequam  admittantur;"  whicii  shows 
that  some  form  of  admission  was  required  after  taking  the  oath. 

We  must  inquire  then  what  the  form  of  admission  of  the  master  is  subse* 
quent  to  his  oath.  After  the  form  of  the  oath,  the  statute  proceeds  thus : — 
**  Quo  facto  senior  socius  librum  statutorum  clavesque  cistarum  quae  ad  offi- 
cium  praesidentis  perlinere  noscuntur  illico  tradere  non  postponat." 

It  has  been  contended,  that  if  the  book  of  the  statutes  (it  being  in  contro* 
versy  which  is  that  book)  and  the  keys  of  the  chests  are  delivered  to  the  person 
elected,  he  having  taken  the  oath,  becomes  thereby  the  admitted  president. 
For  that  purpose,  it  would  first  be  necessary  to  make  out  the  fact,  that  the  true 
book  of  the  statutes  belonging  to  the  president,  and  the  indentical  keys  were 
delivered.  It  is  argued  on  the  one  hand,  that  in  the  passage  I  have  just  quot- 
ed, the  word  quae  refers  only  to  claves  cistarum ;  on  the  other  hand,  it  is  con- 
tended that  it  refers  also  to  the  librum  statutorum.  I  take  it  to  be  clear,  from 
the  statutes  themselves,  that  there  is  a  book  of  the  statutes,  and  that  there  are 
also  keys,  which  in  a  peculiar  and  strict  sense  belong  to  the  master ;  and  I  take 
it  to  be  equally  clear  that  that  book  was  not  delivered.  No  blame  on  that  ac- 
count attaches  on  any  one,  for  the  statute  as  to  the  manner  of  keeping  these 
books  does  not  seem  to  have  been  much  observed.  But  speaking  on  the  au- 
thority of  the  statutes,  it  is  clear  that  the  book  in  the  combination  room  was 
not  the  book  of  the  master,  and  not  the  book  intended  to  be  delivered.  If  I 
were  the  new  master,  I  should  be  very  sorry  that  my  admission  should 
[*'41]  depend  on  having  that  *copy  put  into  my  hands.  However,  I  should 
not  wish  to  decide  the  case  upon  a  circumstance  of  that  kind. 

Mr.  Godfrey  being  present  at  the  election,  takes  the  oath  at  the  time,  and  re- 
ceives a  book  of  the  statutes.  In  the  affidavits  there  is  much  difference  of 
statement  as  to  what  passed,  whether  his  taking  the  oath,  and  going  through 
the  other  ceremonies  at  once  was  his  own  wilful  act,  or  whether  it  was  insisted 
on  by  some  of  the  fellows.  On  the  whole,  however,  I  think  that  in  doing  it 
he  acted  in  compliance  with  what  he  thought  the  general  wish.  If  that  cpq- 
filituted  admission,  the  question  arises,  whether  he  signed  the  declaration  *'  at 
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or  before"  his  admission  to  be  iocumbent  or  to  have  possession.  It  is  clear 
that  he  did  not  do  it  before  taking  the  oath,  and  receiving  the  book  and  keys. 
He  had  not  only  taken  the  oath,  but  he  had  also  gone  to  the  lodge,  and  had 
done  acts  that  were  said  to  be  possessory,  having  presided  in  hall  as  master, 
and  if  he  was  not  master,  yet  acting  as  such.  Then  did  he  subscribe  it  at 
the  performance  of  the  ceremonies,  and  what  is  the  meaning  of  the  word  at 
in  the  statute  of  uniformity  ?  It  is  clear  that  it  does  mean  before ;  that  at 
cannot  mean  aftert  in  certain  senses  of  the  word,  is  likewise  clear,  and  yet 
that  it  cannot  mean,  in  many  cases  that  may  be  put,  what  is  strictly  coteropor« 
aneous  or  simultaneous,  appears  to  me  to  be  likewise  clear ;  for  if  he  has  not 
subscribed  before  admission,  and  neither  the  vice-chancellor  nor  his  deputy  are 
present,  he  cannot  do  it  at  admission  in  the  sense  of  simultaneously.  Then 
the  question  is,  if  he  went  eo  instanti  to  the  vice-chancellor  or  his  deputy  to 
subscribe,  whether  that  wouki  not  be  fairly  within  the  meaning  of  the  word  at; 
it  being  sometimes  interpreted  as  "  on  the  occasion  of,"  according  to  our  great 
lexicographer  ? 

It  was  then  argued,  that  it  was  incumbent  on  Mr.  ^Godfrey  to  go  [*42] 
immediately  to  the  vice-chancellor  for  the  purpose  of  subscribing,  and 
that  the  circumstance  of  its  having  been  a  Sunday,  did  not  relieve  him  from 
that  obligation,  many  such  acts  being  usually  done  at  Cambridge  on  Sunday. 
The  question,  however,  if  it  were  to  be  determined  upon  this  point,  would  be 
not  what  may  but  what  mttst  be  done  on  a  Sunday ;  not  what  is  permissive, 
but  what  is  obligatory  on  that  day.  And  if  the  question  were  not  prejudiced 
by  the  general  usage,  I  should  think  it  more  wholesome  to  say,  that  this  act 
ought  not  to  be  done  on  a  Sunday,  than  that  it  was  necessary.  But  this  is  not 
the  point  on  which  I  mean  to  decide  the  case,  and,  therefore,  I  desire  it  to  be 
understood,  that  my  decision  leaves  it  open  to  the  university  of  Cambridge  to 
do  as  it  may  think  fit  on  this  subject.    I  give  no  opinion  upon  it. 

I  shall  now  state  my  view  of  the  case,  and  if  there  be  much  of  novelty  in 
it,  or  if  it  be  unsatisfactory,  I  shall  not  object  to  hear  any  thing  further  that 
may  be  suggested.  The  true  point  I  apprehend  is,  what  is,  according  to  the 
true  construction  of  the  statutes,  the  act  that  is  called  admission. 

With  respect  to  the  fellows,  there  is  no  doubt  that  their  admission  is  not 
complete,  till  the  president  pronounces  over  them  the  words  **  admitto  te,"  &c. 
The  word  admittere,  in  statutes  framed  in  the  time  of  Queen  Elizabeth,  must 
have  a  construction  put  upon  it  according  to  the  usage  arising  under  the  sta- 
tutes in  which  it  is  made  use  of.  There  is  nothing  in  the  statutes  prescribing 
this  ceremony  as  to  the  fellows,  except  the  word  admittere,  and  that  practice 
must  construe  the  word.  And,  therefore,  when  it  is  contended  that  the  sta- 
tutes do  not  require  this  form,  I  say  it  is  a  fallacy,  if  they  require  ad^ 
mission.  If  the  word  admittere  requires  something,  *that  act  must  be  [*43] 
performed ;  though  the  author  of  these  statutes  has  not  said  precisely 
what  is  the  exact  form  to  be  observed.  And  this  seems  to  me  to  be  an  answer 
to  a  communication  I  have  received  from  Cambridge,  in  which  I  am  told  that 
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the  head  of  a  coUegei  at  the  time  of  his  admission,  did  not  like  to  go  down 
upon  his  knees  before  a  person  of  inferior  rank.  In  the  first  place,  I  should 
say,  I  doubt  the  good  sense  of  this,  for  till  he  is  admitted,  it  may  be  asked 
whether  he  is  the  superior  in  rank.  And  in  the  next  place  if  the  statutes  re-* 
quire  it,  they  furnish  an  answer  to  that  sort  of  punctilio.  If  the  word  admits 
tere  requires  any  thing  to  be  done,  till  that  thing  is  done,  the  admission  is  boI 
complete. 

As  to  what  the  usage  has  been  with  respect  to  the  master,  the  evidence 
id  very  defective.  What  was  done  when  Dr.  Milner  was  elected  is  not 
known ;  it  appears,  indeed,  that  he  was  led  to  the  president's  seat,  and  in- 
stalled in  it  by  the  senior  fellow.  As  to  the  rest  of  what  passed,  the  affi* 
davits  are  silent ;  but  this  circumstance  of  his  being  installed  in  the  seati 
amounts  to  rather  more  than  the  others  not  recollecting  what  took  place. 
We  must  then  look  for  information  further  back  than  the  late  master ;  and 
I  now  come  to  that  remarkable  memorandum  of  a  Mr.  Thwaites,  which  is 
to  be  found  in  the  affidavit  of  Mr.  Gorham,  and  which  appears  in  a  sense  to 
have  been  sanctioned  by  Dr.  Plumptre,  a  former  master.  As  I  have  before 
observed,  if  you  look  at  the  ancient  instruments,  and  particularly  those  in 
the  appendix  to  Gibson's  Codex,  you  will  find  what  is  the  legal  interpretation 
of  the  word  admittere  in  documents  of  this  kind.  I  do  not  find  there,  that 
there  is  any  difficulty  about  being  admitted  by  persons  of  inferior  rank  ; 
the  bishop  and  the  dean  do  not  scruple  to  be  admitted  by  their  in- 
[*44]  feriora,  nor  on  the  other  hand,  does  the  ^prebendary  scruple  to  bo 
admitted  by  his  superior  in  rank ;  but  they  all  have  a  certain  form. 
So  it  is  with  clergymen,  the  law  requires  the  bishop  to  admit  them  by  an  act 
distinct  from  institution  and  induction ;  pronouncing  the  words  ''  admitio  to 
habilem,'*  &c.  Taking  this  along  with  us,  and  connecting  it  with  the  forn 
of  admission  of  fellows  and  scholars,  and  remembering,  that  it  must  mean 
something  more  than  election,  and  that  though  an  oath  is  administered  to  the 
master,  yet  the  construction  of  the  word  admittere  is  not  satisfied  by  any 
thing  of  that  kind,  as  to  the  fellows  and  scholars,  let  us  look  to  this  affida- 
vit. [His  Lordship  here  read  the  affidavit  relating  to  the  memorandum  of 
Mr.  Thwaites,  observing  as  to  the  forms  of  admission  of  fellows  and  scholars, 
that  they  were  not  **  laudabiles  consuetudines''  only,  but  that  they  wer6 
something  more.]  I  agree  that  this  particular  form  is  not  in  terms  men- 
tioned in  the  statutes,  but  if  it  be  admission^  then  I  conceive  that  this  form 
is  in  substance  prescribed  by  the  statutes. 

This  memorandum  may,  I  think,  fairly  be  taken  to  be  a  statement  of  what 

passed  at  the  time  of  Dr.  Plumptre's  election.    It  does  appear  that  in  many 

colleges  these  forms  are  not  observed.    This,  however,  does  not  bear  upon. 

I  the  argument,  for  if  they  have  been  observed  as  completing  admission  in  this 

I  college,  where  admission  is  required,  that  circumstance  must  give  the  cod« 

I  struction  to  that  which  is  required.    I  am,  therefore,  disposed  to  think  that 

the  apmission  of  Mr.  Godfrey  was  not  complete  when  he  subscribed  before 
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the  Vice-chancellor,  and  that  his  real  ddnissicm  was  that  which  was  made 
by  the  ceremonies  of  the  20th  of  April.  I  state  this  as  my  present  opinion, 
subject  to  observations  which  I  shall  be  happy  to  hear  from  those  who  may 
have  the  disposition  to  make  them. 

*If  I  am  right  in  this  opinion,  it  is  unnecessary  to  consider  what  [M5] 
would  have  been  the  effect  of  an  admission  on  the  Sunday,  and  a  sub- 
scription on  the  following  day.  I  should  be  unwilling  to  risk  exciting  mis- 
chievous disturbances  with  regard  to  this  question,  in  a  university,  where  I 
hope  there  will  be  a  perfect  quiet  on  such  subjects  for  the  future.  If  the  ad- 
mission was  not  complete  on  the  Sunday,  the  next  question  is,  whether  it  was 
too  long  delayed  ?  and  I  cannot  bring  myself  to  think  that  it  was  ;  for  every 
body  appeared  to  be  to  a  considerable  degree  ignorant  of  what  was  to  be 
done ;  and  the  admission  took  place  as  soon  afterwards  as  professional  advice 
could  be  obtained. 

It  is  not  now  necessary  to  consider  two  other  points ;  namely,  the  meaning  of 
the  word  at  in  the  statute  of  uniformity,  and  whether  on  the  supposition  of  this 
headship  being  vacant  by  the  penal  enactment  of  that  statute,  the  nomination 
would  be  in  the  crown  or  in  the  fellows.  It  does  seem  to  me,  I  own,  on  look- 
ing into  the  sUtutes  of  the  13th  and  I4th  Charles  II.,  and  also  the  15th 
Charles  IL,  c.  5  and  the  2d  Geo.  II.  c.  31 ;  that  if  there  was  not  a  subscrip- 
tion within  the  act  of  uniformity,  the  office  was  ipso  facto  void,  without  any 
aecessity  for  a  judicial  sentence.  I  am  the  rather  inclined  to  think  so,  be- 
cause the  statute  of  the  15th  Charles  II.  speaking  of  those  cases  where  it  had 
been  impossible  to  comply  with  the  enactment  of  the  act  of  uniformity,  says 
that  if  the  parties  subscribe  within  a  given  time  they  shall  "  be  restored  into 
and  preserved  in  their  respective  deaneries,  canonries,  prebendaries,  master- 
ships," dec.  unless  such  offices  should  have  been  filled  up  in  the  mean  time. 
The  object  was  to  restore  to  the  offices  in  certain  circumstances,  and  restora* 
tion  must  be  to  something  that  has  been  lost. 

•With  reference  to  the  question  whether  the  crown  or  the  college  [MS] 
would  have  the  right  to  fill  this  vacancy,  it  is  to  be  observed  that  there 
are  subsequent  statutes  which  in  order  to  give  effect  to  the  acts  that  vacate  the 
office,  have  given  the  right  of  nominating  to  the  crown,  if  those  who  have  the 
right  have  not  made  a  new  election  in  a  certain  time.  But  that  would  not 
decide  this,  for  the  question  would  be,  whether  if  there  was  not  a  due  election 
made  by  the  fellows  within  eight  days,  the  fellows  have  by  their  statutes  any 
power  of  electing  afterwards  ?  It  was  not  the  fault  of  the  fellows  that  he  did 
not  subscribe,  but  they  must  be  taken  to  be  conusant  of  the  law  of  the  land, 
and  therefore  to  have  known  that  his  office  was  vacant  as  if  he  were  naturally 
dead.  Having  such  knowledge,  ought  they  not  to  have  proceeded  within  the 
prescribed  period  to  a  new  election,  or  being  so  conusant,  are  they  to  be  ex- 
empted from  the  consequences  of  the  infraction  of  their  own  statutes,  as  well 
as  of  the  law  of  the  land  ? 

However  it  is  not  necessary  for  me  now  to  decide  this,  if  I  am  right  in  the 


48  CASES  IN  CHANCERY. 

1891.— Biandling  ▼.  Humble. 

construction  of  the  word  admission,  as  receiTed  by  other  bodies,  as  recognized 
in  this  college,  and  as  confirmed  by  immemorial  usage.  I  believe  I  have  put 
it  in  a  light  somewhat  new,  and  I  have  therefore  entered  largely  into  the  rea* 
sons  of  my  opinion.  If  those  who  hear  me  see  any  reason  to  be  dissatisfied 
with  what  I  have  said,  I  shall  be  willing  to  hear  one  counsel  on  each  side, 
upon  the  single  point  of  admission.  If  no  application  for  that  purpose  be 
made  on  Saturday,  you  will  consider  my  judgment  to  be  final,  that  Mr.  God* 
frey  has  been  duly  elected  and  admitted  president  of  this  college. 

[*47]       *Mr.  Bligh  stated  that  it  was  not  intended  to  submit  any  futher  ob- 
servations, and  mentioned  the  costs  of  the  petitions. 
March  dl.-*The  Lord  Chancellor  said  it  struck  him  that  the  proceeding 
was  so  necessary  for  the  benefit  of  the  college  in  general,  that  the  domus  ought 
to  pay  the  co8ts.[l] 


Whereupon,  as  visitor  in  right  of  his  majesty,  I  ordered  all  parties  to  attend 
me  on  the  matter  of  both  petitions  on  the  SOth  day  of  January  last,  and  the 
said  petitions  coming  on  to  be  heard  befoie  me  as  visitor  of  the  said  college  on 
behalf  of  his  majesty  on  the  20th,  dec. ;  I  do  hereby,  after  due  consideration 
bad  of  the  matters  contained  in  the  said  petitions  and  affidavits,  and  of  the  said 
statutes,  and  of  all  that  has  been  stated  to  me  by  Counsel  as  visitor  as  afore- 
said, declare  that  the  said  Henry  Godfrey  is  now  in  my  judgment  entitled  to 
hold  and  enjoy  the  office  of  president  of  the  said  cdlege,  and  all  the  emolu- 
ments and  rights  thereunto  appertaining ;  and  I  therefore  do  not  think  it  right 
to  comply  with  the  prayer  of  either  of  the  said  petitions ;  but  it  appears  to  me^ 
nevertheless,  to  be  fit  that  the  cosu  of  the  petitioners,  and  of  the  said  Henry 
Godfrey,  and  of  his  majesty's  attorney  general,  relating  to  the  said  petitions^ 
be  respectively  paid  out  of  the  funds  of  the  said  college. 


[*46]  ^Brandling  t;.  Humble. 

RoLu.— 1891 ;  Maioh  15 ;  April  3. 

Sams  below  101.  payftble  oat  of  eourt  to  anomber  of  penom,  paid  to  their  eolicitor,  fo  tare  the  ex* 
penee  of  powen  of  attorney* 

This  was  a  creditor's  suit ;  a  fund  in  court  had  been  apportioned  by  the 
master  amongst  the  creditors,  in  proportion  to  their  respective  debts.  The 
sums  to  be  received  by  several  of  them  were  small ;  upon  their  petition  (pre- 
sented under  an  authority  signed  by  them  and  verified  by  affidavit)  an  order 
was  made  on  the  7th  of  February,  1821,  for  payment  of  these  sums  to 

[1]  Tide/«a«flMltero//lnM^CiiU<|re,3Mjl.dtCr.649,683.     S.  C.3MjL&Cr.474. 
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their  solicitor,  together  with  any  sums  that  might  afterwards  become  payable 
to  them  as  their  apportionments  of  future  assets. 

Mr.  Barber  stated  that  the  accoantant  general  had  declined  acting  upon  this 
order,  partly  on  the  ground  of  its  being  prospective,  and  partly  from  the  sums 
in  question  being  too  large  in  amount,  and  that  he  had  desired  it  to  be  men- 
tioned again  to  the  court.  He  said  that  orders  of  this  kind  had  often  been 
made  to  save  the  expense  of  powers  of  attorney  upon  small  sums ;  but  the 
extent  to  which  they  might  go  was  not  settled.  Here  one  of  the  sums  was 
70/.  If  the  petitioners  had  assigned  their  interest  the  money  would  be  paid 
out  on  petition  without  any  power  of  attorney. 

The  Master  of  the  Rolls  obsenred  that  there  were  two  objections  to 
such  orders,  one  from  the  avoiding  of  stamp  duties,  and  another  from  the 
jealousy  the  court  entertained  of  allowing  the  money  of  the  suitor  to  come  into 
the  hands  of  his  solicitor.    He  desired  the  practice  to  be  inquired  into. 


Mpn7  2. — The  Master  of  the  Rolls  learning  from  the  register     f*49] 
that  in  making  these  orders  the  court  had  not  been  in  the  habit  of 
exceeding  the  sum  of  lOL,  directed  the  order  in  this  case   to  be  reduced  to 
that  amount. 


The  order  was  varied  by  confining  it  to  those  of  the  petitioners  who  were 
to  receive  less  than  lOZ.     It  directed  that  any  further  sum  or  sums  that  might 
afterwards  be  reported  due  to  any  of  the  petitioners,  provided  the  same  should 
not  respectively  exceed  the  sum  of  10/.  should  be  paid  to  the  solicitor  in  the 
same  manner. 

Reg.  Lib.  A.  1820,  fo.  569. 


Heyn  v.  Heyn. 


18S1;  March  34;  April  3. 

Uader  a  deeree  to  acooaat,  made  apon  taking  tha  bill  pra  ett^^tm^  affainat  a  defendant  who  baa 
appeared  but  has  not  anewered,  he  caanot  attend  the  master  withoat  the  leave  of  the  ooort,  bat 
leave  to  attend  given,  and  the  seqnestration  discharged  apon  payment  of  the  costs  of  the  con- 
tempt* and  of  the  suit. 

The  bill  in  this  cause  was  filed  in  Hilary  term,  1816,  against  the  husband 
of  the  plaintiiF  and  two  other  persons  for  an  account  of  some  property  which 
she  claimed  under  a  marriage  settlement.  The  defendant  Heyn  put  in  a  de- 
murrer which  was  overruled ;  he  shortly  after  went  abroad  without  putting  in 
his  answer,  and  stood  out  all  process  of  contempt.  In  Hilary  term,  1818, 
the  cause  was  set  down  at  the  rolls,  and  in  the  same  term  an  order  was  ob- 
tained for  taking   the  bill  pro  confesso  against  Heyn.      The  cause  was 
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heard  in  Febroarj,  1821,  and  a  decree  made  aocording  to  the  prayer  of  the 
bill. 

The  defendant  had  in  the  mean  time  returned  ftom  abroad,  and  on  the 
second  seal  after  Michaelmas  term,  he  moved  before  the  vice-chancellor  that 
he  might  be  at  liberty  to  put  in  his  answer  forthwith,  which  he  under- 
[*60]  took  to  do,  and  to  pay  the  costs  occasioned  by  his  'contempt,  and  that 
all  farther  proceedings  as  to  the  bill  being  taken  pro  confesso  might  be 
stayed,  the  defendant  submitting  to  such  decree  as  the  court  should  think  fit. 
This  motion  was  refused  with  costs.  The  defendant  soon  after  put  in  his 
answer,  and  again  moved  that  the  order  for  taking  the  bill  pro  confesso  and 
the  sequestration  might  be  discharged,  he  having  put  in  his  answer,  and  sub- 
mitting to  pay  all  costs  occasioned  by  his  contempt,  and  not  to  delay  the 
hearing  of  the  cause  in  its  regular  course.  This  motion  was  also  refused  with 
costs :  and  the  hearing  of  the  cause  took  place  shortly  after. 

The  defendant  now  moved  that  the  sequestration  issued  against  him  for  not 
patting  in  his  answer  might  be  discharged,  he  having  put  in  his  answer 
and  tendered  to  the  plaintiff's  solicitor  the  costs  of  his  contempt,  and  that 
he  might  be  at  liberty  to  attend  the  master  upon  his  taking  the  accounts 
directed  by  the  decree.  The  defendant  had  tendered  35/.  for  the  costs, 
and  had  offered  to  pay  the  amount  if  it  exceeded  that  sum ;  but  the  plaintiff's 
solicitor  bad  refused  to  accept  the  df>L  or  to  state  the  amount  due.  The  de- 
fendant had  been  a  surgeon  in  the  army,  and  was  now  on  half  pay ;  it  appeared 
that  in  consequence  of  the  sequestration,  a  stop  had  been  put  upon  his  half 
pay.    He  stated  in  his  aflUavit  that  he  intended  to  remain  in  England. 

The  Attorney f  General,  Mr.  Heald,  and  Mr.  Moore  in  support  of  the 
motion : — The  sequestration  having  issued  only  for  the  purpose  of  compelling 
an  answer,  ought  not  to  be  kept  on  foot  now  after  the  decree  has  been 
pronounced :  it  is  not  to  be  used  to  enforce  the  payment  of  what 
[*51J  may  ultimately  *be  found  due.(a)  The  sequestration  even  if  properly 
subsisting  cannot  regularly  have  any  operation  upon  his  half  pay. 
He  has  put  in  his  answer  and  made  erery  effort  to  clear  his  contempt. 

Mr.  Hart  against  the  motion  : — The  answer  being  subsequent  to  the  order 
for  taking  the  bill  pro  confesso  was  a  mere  nullity.  This  is  not  the  proper 
motion  for  discharging  the  sequestration  ;  it  should  have  been  for  a  reference 
to  the  master  to  tax  the  costs,  and  the  sequestration  would  then  continue 
pending  the  taxation.  With  respect  to  attending  the  master,  either  he  is  or  is 
not  at  liberty  to  attend ;  if  he  is,  an  order  is  not  required  ;  if  he  is  not,  some 
special  case  ought  to  be  shown  to  entitle  him  to  such  an  order ;  but  when  he 
is  out  of  contempt,  it  is  conceived  that  he  may  attend  as  of  course. 

(c)  In  Mafnurd  ▼.  Pomfrtt,  3  Atk.  468,  the  bill  btvins  been  Uken  pro  eonfe$9o,  and  t  decree 
for  an  Mcoant  roade^  Lord  Hardwioke  waa  of  opinion,  that  the  eoqaeittation  might  not  to  be  die- 
char|red  on  pajment  of  ooata,  bat  that  it  ihoold  be  kept  on  foot  as  a  aeearitj  to  the  pkintiff  hi 
the  defendant*!  appearing  before  the  master  to  take  the  aeoount. 
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Thb  Lord  Chancbllqk  :^-I  caonot  blame  the  plainuflTs  solicitor  for  not 
accepuog  the  cotU  tendered,  as  it  was  not  clear  what  costs  weie  to  be  paid. 
With  re^>ect  to  the  answer,  if  it  was  put  in  after  the  order  for  taking  the  bill 
pro  confesso^  it  certainly  ought  not  to  be  noticed. 

The  question  appears  to  me  to  be,  what  costs  are  to  be  paid  in  order  to  let 
him  in  before  the  master.  For  I  apprehend  that  when  the  bill  is  taken  pro 
conftuOf  the  defendant  is  not  at  liberty  to  go  before  the  master 
^without  an  order ;  but  the  accounts  are  to  be  taken  exparte^  and  they  [*52] 
may  charge  him  with  whatever  they  can.  There  was  a  case  of  which 
Mr.  Crofts  reminds  me,  about  six  years  ago,  in  which  I  held  that  the  defendant 
must  pay  all  the  costs,  for  the  decree  is  ahogether  against  him ;  my  apprehen- 
sion is,  thai  after  suffering  the  cause  to  go  on  till  a  decree  is  made  pro  confessa, 
he  cannot  be  relieved,  and  permitted  to  come  in  as  a  party  to  the  account  for 
his  own  benefit,  except  on  paying  all  the  costs,  and  on  a  special  application. 
And  I  think  that  there  is  a  necessity  for  such  an  order. 

Jf  you  mean  to  move  to  discharge  the  sequestration  so  far  as  it  affects  the 
half  pay,  as  fixed  on  a  subject  to  which  it  will  not  apply,  particularly  as  being 
before  a  decree,  that  involyes  the  consideration  of  what  was  said  in  Tothill 
long  ago,  as  to  what  a  sequestration  will  attach  on,  and  what  very  learned 
persons  in  later  times  have  said  as  lo  what  it  will  not  attach  on  ;  attending  to 
the  distinction  between  the  case,  where  it  is  before  a  decree,  and  where  after 
a  decree  for  a  daty.(a)[l] 


April  3. — ^The  Lord  CaAifCELLoa : — I  take  the  case  here  to  be  this.  The 
defendant  was  served  and  appeared,  not  absconding  to  avoid  service  but  he  did 
not  answer  ;[2]  a  sequestration  issued,  and  a  decree,  has  been  made  to  account. 
The  question  now  is,  if  he  is  to  be  permitted  to  attend  the  master,  (and  it  would 
be  a  strong  thing  to  say  that  he  should  not)  whether  he  can  have  the  seques« 
tration  taken  off,  and  upon  what  terms.  Upon  some  terms  I  think  be 
must  be  permitted  to  come  in,  but  it  would  seem  to  be  justice,  that  *he  [*53] 
should  inform  the  court  how  much  he  is  indebted  to  the  plaintiff.  He 
cannot  put  in  an  answer  now  to  vary  the  decree,  and  the  sequestration  is  merely 
for  want  of  an  answer,  not  as  if  it  was  for  payment  of  money ;  it  is  not  there- 
fore necessary  now.  If  instead  of  operating  so  as  to  put  you  in  possession  of 
a  decree,  it  had  induced  him  to  put  in  an  answer,  it  must  then  have  been  dis- 
charged without  reference  to  subsequent  proceedings. 

Mr.  Hart  suggested,  that  the  defendant  ought  to  be  required  to  give  security 
for  payment  of  what  might  be  found  due. 

The  Lord  Chancellor  thought  that  would  be  going  too  far ;  for  if  he  had 

(a)  See  Lake9  t.  Meare*^  Toth.  175.    Simmonda  t.  Lord  Kimutirdt  4  Vee.  735.    Franekljfn  r. 
Colhoun,  8  Swtn.  97&    McCarthy  ▼.  GoM,  1  B&U  &  Be.  387. 

[1]  Vide  Johnmm  r.  ChippmdaUy  3  Sim.  55. 
[3]  Vide  E9€n9  t.  Becker,  8  PUge,  509. 


^ 
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answered,  the  plaintiflf  could  only  have  taken  a  decree  for  an  account ;  and  as 
his  not  answering  could  not  put  her  in  a  better  situation,  she  ought  not,  on  that 
account,  to  have  a  larger  demand  against  him  by  virtue  of  the  sequestration. 
It  was  to  be  observed,  however,  that  the  answer  might  have  enabled  the  plain- 
tiff to  take  a  decree  for  payment  of  a  particular  sum,  and  that  might  make  it 
a  question,  whether  the  court  ought  not  to  call  on  him  to  say  what  he  owed  : 
to  state  how  much,  if  he  had  put  in  his  answer,  he  would  have  admitted  to  be 
due. 

His  lordship  concluded  with  saying,  that  the  defendant  ought  to  pay  all  the 
costs  of  the  suit  up  to  the  present  time ;  for  if  the  answer  had  been  put  in, 
non  constat,  that  a  decree  to  account  might  not  have  been  made  against  him 
with  costs,  and  he  was  not,  by  being  guilty  of  a  contempt,  to  have  the  benefit 
of  a  decree  which  he  might  possibly  not  have  obtained  if  he  had  put  in  his 
answer. 


[*54]  ^Whereupon,  and  upon  hearing,  &c.,  and  upon  the  defendant  paying 
to  the  plaintiff  the  costs  of  the  suit  to  this  time,  including  the  costs  of 
the  contempt,  and  of  this  application,  to  be  taxed,  &c.  His  lordship  doth  or- 
deri  that  the  sequestration  be  discharged ;  and  it  is  ordered,  that  the  defendant 
be  at  liberty  to  go  before  the  master  in  taking  the  accounts  directed  by  the 
decree.    And  his  lordship  doth  reserve  the  consideration  of  subsequent  costs. 

Reg.  Lib.  A.  1820.  fo.854. 


^PiERCB  t;.  Thomas. 


1831 ;  April  3. 

Writ  of  certiortri  to  the  court  of  great  ■eesionf  in  Walee  queehed,  it  having  iesued  without  a  epe- 

cial  ground  laid  for  it,  and  directing  the  tenor  of  the  record,  instead  of  the  record  itaelf,  to  be 

returned. 

Mr.  Hart  and  Mr.  Knight,  moved  to  quash  a  writ  of  certiorari  issued  to 
remove  the  proceedings  in  an  action  of  assumpsit,  depending  in  the  court  of 
great  sessions  foi  the  county  of  Glamorgan.  The  chief  objection  was,  that  it 
had  been  issued  as  of  course  without  any  affidavit  or  application  to  the  court. 
They  cited  Zinck  v.  Langston,{a)  Williams  v.  Thomas,{b)  and  King  v. 
Eat(m^{c)  establishing  that  in  the  king's  bench  the  writ  of  certiorari  could  not 
issue  unless  some  special  ground  was  laid  for  it ;  and  argued  that  the  same 
rule  must  prevail  in  the  court  of  chancery  with  respect  to  a  common  law 
proceeding.  The  form  of  the  writs  issued  to  the  lord  mayor's  court*  where 
the  proceedings  are  by  plaint,  had  been  erroneously  adopted,  stating  the  pro- 
cess to  be  '*  not  by  our  writ.''  It  also  directed  the  tenor  of  the  record  instead 
of  the  record  itself  to  be  returned ;  which  was  decided  to  be  erroneous  in 

(«)  Dougl.  721.  (h)  Ibid.  7S3.  n.  (c)  3  T.  R.  89. 
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1681.— Ex  psrte  Mtrtm. 

Woodcraft  ▼.  irina^^oii.(a)    The  tenor  had  been  accordingly  •re*-  [*56j 
turned.    Both  of  the  parties  resided  in  the  county  and  the  cause  of  ac- 
tion also'arose  there.  i 

The  Attorney  Oeneral  and  Mr.  Biake^  on  the  other  side,  stated  that  an  affi- 
davit had  been  prepared  of  the  party's  belief,  that  a  fair  trial  could  not  be  had 
in  the  county,  with  a  view  to  obtain  the  writ  on  that  ground ;  but  the  cursitor 
had  said  that  it  was  unnecessary,  the  writ  issuing  as  of  course. 

The  Lord  Chahcellor  said,  that  there  was  no  doubt  the  objections  taken 
were  fatal,  and  the  writ  must  be  quashed.[l] 


Ex  PARTE  Martin. 

Souji._I891;  AprfllO. 

On  petitioa  onder  the  ttat.  56  G.  3,  c.  60,  for  a  rctniitfer  of  onckiioed  stock  thmt  bu  been 
transferred  to  the  sinking  fund,  the  costs  are  in  general  to  be  paid  oat  of  the  stock  in  question. 

This  was  a  petition  under  the  stat.  56  Geo.  3,  c  60,  for  the  re-transfer  of 
a  sum  of  stock  which  had  under  that  act  been  transferred  to  the  commission- 
ers for  the  reduction  of  the  national  debt.  The  petitioners  having  proved  their 
title,  the  only  question  was,  as  to  the  costs  of  the  application. 

Mr.  Rotipdl  for  the  petitioners  contended,  that  according  to  the  terms  of  the 
act,  the  costs  were  to  be  paid  out  of  the  other  unclaimed  stock  standing  in  the 
names  of  the  commissioners.  * 

Mr.  Mitford  for  the  commissioners. 

Thb  Master  op  the  Rolls  : — There  are  three  ways  of  defraying  the 
costs :  they  may  either  be  paid  by  the  party  whose  negligence  has  oc- 
casioned *the  transfer ;  for  having  forborne  to  claim  the  property  for  [*56] 
ten  years,  it  has  been  treated  as  if  it  were  abandoned.  If  he  does  not 
pay  the  costs,  they  must  fall  upon  the  commissioners,  or  upon  the  other  funds 
in  their  hands,  which  would  be  prima  facie^  an  act  of  injustice  to  the  persons 
entitled  to  them.  I  think  it  is  a  fair  arrangement  that  each  fund  should  bear 
its  own  costs.  It  is  said,  that  this  is  a  hardship  on  the  persons  entitled  ;  but 
it  is  the  necessary  consequence  of  their  delay,  if  the  act  be  right ;  and  I  must 
take  it  that  it  is  so.  The  stock  in  question  must,  therefore,  in  general  pay  the 
costs,  and  it  is  only  in  special  cases  that  they  are  to  be  paid  out  of  the  general 
fund.(a) 

(0)  9  Atk.  317.  (&)  See  Ex  parU  Gitteli,  8  Mad.  98,  83. 

[1]  Vide  Edward»  ▼.  Boioen,  3  Ross.  153.    WwtkhgUm  ▼.  R§mtumt,  10  Sin.  558. 
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1831.— Ez  iMrte  CbMteMy. 


Ex  PARTE    ChASTENKT. 

RoLU.— 1821 ;  April  10. 

Iniiuit  tfttttee  for  nle  ii  not  within  the  ttat.  7  Ann,  c.  19,  though  the  penons  entitled  to  the  pro. 
diioe  of  the  sale  are  adolt  and  join  in  the  petition.    S§mbL 

This  was  a  petition  for  a  conveyance  by  an  infant  trustee.  The  master 
had  reported  the  infant  not  to  be  a  trustee  within  the  statute ;  the  circumstances 
were  as  follows :  R.  Chasteney  devised  the  estate  in  question  to  trustees, 
upon  trust  after  the  marriage  of  his  wife,  or  her  decease,  to  sell  and  divide 
the  produce  of  the  sale  amongst  his  children.  The  children  were  now  of  age, 
and  having  agreed  for  a  sale  of  the  estate,  desired  the  conveyance  to  be  made 
to  the  purchaser.  By  the  death  of  the  surviving  trustee  the  legal  estate  had 
devolved  upon  his  infant  heir. 

Mr.  Pepys,  in  support  of  the  petition,  submitted,  that  though  a  trust, 
coupled  with  a  power  of  sale,  is  not  in  general  considered  to  be  within  the 
statute,  yet  an  exception  was  understood  to  exist  where  the  parties  be- 
[*57]  neficially  entitled  being  adult  were  competent  to  elect,  ^either  to  take 
it  as  land  or  to  have  it  sold,  and  the  trustee  has,  in  consequence,  no  dis- 
cretion in  the  exercise  of  his  power.  He  referred  to  Preston  on  Abstracts, 
vol.  I.  p.  d20.(a) 

The  Master  of  the  Rolls  observed,  that  if  the  will  were  taken  by 
itself,  without  knowing  who  the  cestui  que  trusts  were,  the  case  was  not 
within  the  statute ;  and  he  doubted  whether  tl^e  fact  that  they  were  compe- 
tent to  consent  could  make  a  difference.  He  would  not  make  the  order, 
unless  some  authority  could  be  found  for  it.(&)  [1] 

(a)  '*  Nor  doee  it  (the  ttatnte)  extend  to  anj  ease  in  whieh  there  are  trusts  to  be  performed,  re- 
pairing a  discretion  on  the  part  of  the  infant ;  bat  in  modem  practice  the  latter  rale  has  been  re- 
laxed, for  if  alt  the  persons  benefieiallj  interested  under  the  trusts  to  be  performed  are  adult  and 
free  from  disabilities,  and  will  petition  the  coart  for  a  conveyance  to  their  nominee,  the  coort  will 
treat  the  infant  as  a  mortga|ree  or  trustee  within  the  statate." 

(b)  The  late  statate  €  Geo.  4,  c.  74,  s.  10,  extends  to  cases  where  the  trastee  has  some  duty  to 
perform,  or  some  beneficial  interest,  authorizing  in  sach  eases  a  conveyance  or  transfer  to  new 
trustees  daly  appointed. 

[I]  Vide  In  the  Matter  of  Moody,  Taml.  4.  By  the  rcTised  sUtutes  of  New  Yori[,  ••  wfaenerer 
any  infant  shall  be  seised  or  possessed  of  any  lands,  tenements  or  hereditaments,  by  way  of  mort» 
gage  or  in  trust  only,  for  others,  the  court  of  chancery,  on  the  petition  of  tlie  guardian  of  such 
infant,  or  of  any  person  in  any  way  interested,  may  compel  such  infant  to  convoy  and  assure  tuch 
lands,  tenements  and  hereditaments  to  any  other  person,  in  such  manner  as  the  said  court  shall 
direct"  3  R.  8.  (3d  ed.)  120,  §  173.  **  Every  conveyance  or  assurance,  made  pursuant  to  such 
order,  -shall  be  as  good  aad  aflbetual  in  the  law,  as  if  the  same  wore  made  by  such  infant  when 
of  Uwfal  age."  ( 174. 
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1891,_Browii  T.  Bamtrd. 


BsowN  V.  Barnard. 

Rouj^— 1891 :  April  10. 

The  six  elerki  are  not  respomible  for  the  correctaeat  of  the  office  eopiea.    Their  aignatnre  ia  affix- 
ed ai  a  certificate  that  the  original  li  filed. 

Exceptions  having  been  taken  to  the  plea  and  answer  of  two  of  the  de- 
fendants in  this  cause,  they  submitted  to  them,  and  put  in  a  further  answer ; 
upon  which  the  plaintiffs  obtained  an  order  to  refer  the  exceptions  and  answer. 
It  appeared  to  the  master  that  the  answer,  according  to  the  plainuff*s  office  copy 
of  it,  was  insufficient  in  one  particular ;  but  it  being  insisted  that  the  office  copy 
was  incorrect,  the  record  was  inspected,  and  it  was  found  that  in  the  copy  a 
word  had  been  omitted,  the  want  of  which  had  rendered  the  answer  apparent- 
ly insufficient ;  the  master,  in  consequence,  reported  in  favor  of  the  defen- 
dants. 

*The  plaintiffs  now  presented  a  petition,  stating,  that  the  office  [^58] 
copy  of  the  further  answer  was  signed  by  E.  V.  Utterson,  Esq.,  one 
of  the  six  clerks,  for  W.  H.  Hanmer,  Esq.,  another  of*  the  six  clerks,  he 
being  the  six  clerk  toward  the  cause  for  the  plaintiffs  ;  that  the  answer  had 
been  referred  under  the  belief  that  the  office  copy  was  correct ;  that  in  con- 
sequence of  its  incorrectness  they  had  incurred  the  costs  attending  the  re- 
ference ;  they  prayed  that  the  six  clerk  might  be  ordered  to  amend  the  office 
copy  without  costs,  and  to  pay  to  their  solicitor  the  costs  of  the  reference,^ 
and  of  the  petition. 

Mr.  KoSy  in  support  of  the  petition  : — The  plaintiffs  having  bcea  put  ta 
expense  by  the  neglect  of  some  officer  of  the  court,  it  is  clear  that,  they  are 
entitled  to  indemnified  by  the  person  responsible  for  that  neglect ;  and  wo 
apprehend  that  the  responsibility  for  the  correctness  of  office  copies  attache* 
upon  the  six  clerks.    They  originally  transacted  all  the  business,  and  weie 
•'  the  only  attorneys  in  this  court."     Beames'  Orders,  84.     The  increase  of 
business  led  to  the  employment  of  the  under  clerks,  who  are  still  what  they 
originally  were,  only  ihe  deputies  of  the  six  clerks.     At  present,  though  they 
are  nominated  by  the  Master  of  the  Rolls,  they  cannot  act   in  the  division  of 
any  six  clerk  without  his  consent.    The  signing  the  office  copies^  as  required 
by  several  orders,  still  continues  to  be  the  duty  of  the  six  clerks.    By  the 
order  of  1646,(a)  no  copies  are  to  be  delivered  out  till  signed  by  the  six  clerk, 
or  his  deputy,  for  whom  he  is  to  be  answerable.    So  also  by  Lord  Clarendon's 
order  ;(6)  and  by  Lord  Keeper  Bridgman's  order  in  1668.(c)     There 
can  be  no  purpose  for  this  signature  except  as  an  authentication  of  *the    [*59] 
correctness  of  the  transcript.     The  clerks  in  court  take  an  oath  of 
office  not  to  injure  the  records,  &c.,  nor  to  disclose  the  depositions,  but  it  has 
DO  reference  to  fidelity  in  copying.(d)     In  James  v.  Philips,{e)  the  agent  of 

(«)  Ed.  Beunaa,  p.  106.  K^)  Ihid.  p.  186.  (e)  Ibid.  p.  998. 

(i)BMiiio^Oid«fs,p.995.  (09P.W.  «57. 
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the  register  having  neglected  to  enter  an  attachment,  the  executrix  of  the  re* 
gister  was  held  responsible  for  the  costs  occasioned  by  the  irregularity. 

Mr.  Shadwell,  on  the  other  side,  relied  upon  there  being  no  order  or 
decision  affixing  this  responsibility  to  the  six  clerks.  They  are  required  to 
sign  for  the  purpose  of  certifying  that  the  original  from  which  the  copy  is  made 
has  been  regularly  filed.  They  sign  in  the  inside  of  the  first  folio,  and  mark 
the  number  of  folios ;  which  is  done  for  the  purpose  of  guiding  the  master 
in  the  taxation  of  costs,  and  to  prevent  frauds  by  adding  to  the  number. 
Sometimes,  if  they  observe  any  thing  palpably  wrong,  they  send  the  copy 
ba^k  to  be  corrected,  but  this  is  only  accidental ;  the  sixty  clerk  employs  the 
person  who  makes  the  copy,  and  writes  on  the  back  of  it  the  word  examined^ 
to  testify  its  accuracy.  The  orders,  particularly  that  of  Lord  Clarendon,(a) 
recognize  the  making  ofiSce  copies  as  part  of  the  duty  of  the  sixty  clerks. 
By  the  order  of  1668,(6)  regulating  the  sixty  clerks,  they  are  not  to  be 
dismissed  or  suspended  except  by  order  of  the  court ;  they  are  not,  there* 
fore,  mere  servants  of  the  six  clerks  ;  and  if  the  latter  were  to  be  respon- 
sible for  their  conduct  they  would  have  no  means  of  releasing  themselves, 
not  having  any  option  as  to  continuing  to  employ  them.  The  number  of 
copies  is  so  great,  that  it  would  be  impossible  for  six  persons  to  read  them 

in  the  course  of  the  year. 
[•60]  'Mr.  Koe^  in  reply  : — While  persons  are  receiving  fees  for  the 
performance  of  a  duty,  they  can  hardly  be  heard  to  say  that  the 
duty  is  more  than  they  can  perform.  We  rest  not  upon  any  particular 
order  but  upon  the  general  principle  that  the  oflicers  of  the  court  must  be 
responsible  for  the  neglect  of  their  duty.  If  the  signature  be  aflixed,  as 
is  contended,  for  the  purpose  of  certifying  that  the  bill  is  filed,  that  means 
that  a  bill  is  filed  of  which  this  is  a  copy  ;  that  is,  a  correct  copy.  Other- 
wise the  bill  certified  to  be  filed,  and  the  copy,  might  be  totally  difi*erent. 

The  Master  of  the  Rolls  : — This  petition  brings  before  the  cou  r  ta 
question  of  considerable  importance  in  regulating  the  practice  of  the  offices. 
It  is  a  complaint  by  a  suitor  of  suffering  by  an  incorrect  copy  of  a  record, 
relying  upon  which  he  took  exceptions ;  and  the  master  having,  upon  ascer- 
taining the  error,  disallowed  the  exceptions,  he  has,  in  consequence,  been  pat 
to  expense,  for  which  it  is  sought  to  make  the  six  clerk  answerable. 

Consider  the  question  first  upon  general  principles.  A  suitor  applies  to  an 
individual  to  do  a  duty  for  him ;  it  is  done  incorrectly  ;  then  priTna  faciei  the 
person  whom  he  employs  and  pays  is  responsible.  The  clerk  in  court, 
therefore,  provided  he  is  an  independent  officer,  competent  to  do  this  business 
for  himself,  and  employed  by  the  petitioners,  ought  to  be  responsible  to  them.  It 
is  not  alleged  that  either  Utterson  or  Hanmer  were  fixed  on  by  the  petitioners 
to  act  for  them ;  they  or  their  solicitor  had  the  option  of  employing  any 
of  the  clerks  in  court ;  they  fixed  on   one  of  them,  and  he  was  the  person 

W  B^-  Beames,  p.  166.  (ft)  Ibid.  p.  994 
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who  GoaioiUled  the  error.    Therefore^  laying  'aside  for  a  moiDeDt,      [*6ll 
the  pecQliariiies  of  the  mode  of  »ignature,  he  i«  the  person  naturally 
respoosible  for  it. 

The  case  cited  from  Peere  Williams  is  easily  distinguishable.;  it  went 
upon  the  principle  respandeal  superior.  The  clerk  of  the  register  was  not 
a  distinct  recognised  independent  officer  ;  the  register  himself  was  the  only  per- 
son known  to  the  public.  It  is  the  same  with  the  clerks  of  solicitors.  But  there 
is  no  analogy^  unless  it  can  be  shown  that  the  clerk  in  court  is  merely  the 
clerk  of  the  six  clerk.  This  proposition,  if  made  out,  would  create  a  respon- 
sibility not  easily  defined  ;  for  the  clerks  in  court,  acting  as  solicitors,  carry 
on  business  to  a  very  great  extent  Then  is  it  meant  to  be  said,  that  the  six 
clerks  are  to  be  responsible  for  every  act  of  misconduct  they  may  commit  ? 
It  would  be  difficult  to  carry  their  responsibility  to  that  extent ;  and  if  not, 
why  draw  the  line  here,  and  say,  that  in  making  office  copies,  he  is  only 
the  clerk  of  the  six  clerk,  but  that  for  other  purposes  he  is  an  independent 
officer. 

It  is  material,  therefore,  to  examine  on  what  footing  the  clerk  in  court 
stands ;  and  for  this  purpose,  we  must  not  go  back  to  those  ancient  times  when 
there  were  only  six  known  officers  of  the  court,  doing  all  the  business,  and 
the  others  were  their  clerks,  employed  and  removable  by  them.  They  are 
now  placed  in  a  different  situation  from  mere  clerks.  A  solicitor  is  answer- 
able for  bis  clerk  because  he  may  remove  him ;  but  the  clerk  in  court,  when 
once  placed  in  his  seat,  has  a  freehold  in  it,  and  the  six  clerk,  though  he  may 
make  a  complaint  to  the  court,  cannot  himself  remove  him.  In  the  next 
place,  the  clerk  in  court  is  not  paid  by  the  six  clerk,  so  that  he  is  not  mark- 
ed as  his  servant  by  that  criterion.  Nor  does  the  six  clerk  give  him  the 
management  of  the  cause  ;  he  is  employed  by  the  solicitor  quite 
independently.  He  is  sworn  into  his  office.  All  these  circum-  [*62] 
stance  distinguish  him  from  a  mere  clerk.  Since  the  order  of  1666, 
the  clerks  in  court  have  been  as  fully  recognized  as  any  other  officers ;  and 
the  fair  way  now  is  to  consider  them  as  independent  officers.  They  are  re- 
sponsible to  the  six  clerks  only  for  a  portion  of  their  fees*  but  that  does  not 
determine  the  relation  between  them. 

If  then,  upon  general  principles,  the  clerk  in  court  is  responsible,  how  is 
that  responsibility  to  be  transferred?  It  is  said  that  the  six  clerk  signs  the 
copy,  and  that  because  his  signature  is  essential,  and  he  is  paid  for  it,  it  fixes 
the  responsibility  upon  him.  The  question  must  be  for  what  purpose  he  signs ; 
does  it  necessarily  follow  that  it  is  to  show  that  he  has  examined  it  ?  The 
orders  require  that  the  records  should  be  filed,  and  it  may  be  very  proper  that 
the  six  clerk  who  knows  that  there  is  an  original,  should  give  his  sanction 
to  its  being  an  office  copy  of  an  original  filed  in  his  office.  If  that  be  the 
object  of  his  signature,  and  he  were  thus  to  certify  that  there  was  an  original 
when  there  was  not,  he  would  be  answerable  for  that  error.  How  does  it  ap- 
pear that  the  signature  indicates  any  thing  beyond  this  ? 
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It  is  argued  as  if  no  one  was  to  copy  but  the  six  clerk ;  but  the  orders 
that  have  been  read«  clearly  suppoee  the  copies  lo  be  made  by  the  clerks  in 
court.  The  order  of  Lord  Clarendon(a)  directs  **  that  no  under  clerk  or  his 
man,  or  other  for  htm  do  from  henceforth  presume  to  copy  any  bill  or  other 
pleading  whatsoever,  before  it  be  duly  filed  with  the  proper  six  clerk,  who 

ought  to  file  the  same."*     The  restrietion  on  the  under  clerks  from 
[*68]    making  copies  till  the  records  are  filed,  is  a  ^recognition  that  they 

may  do  so  afterwards.  By  another  0]der,(6)  the  clerk  who  has  copied 
a  record  is  to  bring  it  back  to  the  six  clerk,  frbm  whom  he  received  it.  Thus 
it  appears,  that  making  the  copies  is  the  appropriate  and  independent  doty  of 
the  clerk  in  court,  and,  in  making  them,  I  consider  him  to  be  acting  for  him- 
self, just  in  the  same  way  as  in  the  other  business  of  a  cause  which  the  soli- 
citor employs  him  to  do. 

It  would  be  contrary  to  justice  to  make  a  person  responsible,  for  what  is  not 
done  by  himself,  unless  it  be  a  duty  which  be  does  by  deputy.  Where  there 
is  another  public  officer  that  does  the  act,  and  who  is  responsible  for  inaccu- 
racy, I  cannot  see  on  what  principle  the  responsibility  can  be  transferred  to  one 
who  has  not  the  power  to  remove  him.  In  the  well  known  case  of  the  six 
clerks,(c)  the  clerks  in  court  appear  to  have  been  treated  as  independent  offi- 
cers, and  we  must  consider  them  as  such  from  the  time  of  the  orders  in  1668. 
On  general  principles  it  does  not  seem  to  me  that  the  six  clerk  is  liable, 
and  there  is  nothing  in  the  peculiar  relation  of  these  officers  to  make  any 
difference. 

It  is  enough  for  me  to  say,  that  it  appears  to  me,  that  the  six  clerk  is  not 
liable.  On  the  exterior  of  the  copy  the  word  examined  is  written,  and  this,  it 
is  admitted,  is  the  writing  of  the  sixty  clerk ;  thus  he  puts  on  it  a  notification 
that  he  has  examined  it.  The  internal  signature,  I  consider  to  be  a  notifica- 
tion that  the  original  has  been  filed.    This  is  my  present  impression,  but  I 

shall'  consider  it  further  before  I  finally  decide.    I  cannot  but  think 
[*6%]    that  the  absence  of  all  authority,  and  the  "^circumstance  of  no  former 

instance  of  such  an  application  being  known  furnishes  a  strong  argu- 
ment against  it. 


The  Master  of  the  Rolls  afterwards  stated  that  he  continued  of  the 
same  opinion. 

(a)  Ed.  Beamea,  186.  (6)  Ed.  Beamea,  p.  931.  (c)  3  Vea.  589. 
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1631.— The  Vaiulnli  BiMg*  ConpMiy  v.  The  Earl  of  Speneer. 


The  Vauzhall  Baidob  Company,  t;.  The  Earl  of  Spencer,  and  Others. 

1821 ;  Apra  11. 

SeeoritiM  given  to  penont  who  would  be  prejudiced  by  the  pMsing  of  t  private  bill  in  parliament^ 
in  consideration  of  their  withdrawing  their  oppoeition  to  it,  are  not  illegal. 

This  case  is  reported  upon  the  argument  of  the  demurrer  in  2  Madd.  356. 
After  the  demurrer  was  overruled  the  answers  were  put  in,  and  witnesses  ex- 
amined ;  the  material  parts  of  the  statement  in  the  bill  were  proved,  excepting 
the  circumstance  of  the  arrangement  in  question  having  been  concealed  or 
agreed  to  be  concealed  from  the  legislature,  which  was  denied  by  the  answers, 
and  as  to  which  the  evidence  was  contradictory. 

By  the  second  section  of  the  act  it  was  provided  that  the  sums  of  money  to 
be  raised  by  the  contributions  of  the  proprietors  should  be  applied  in  the  first 
place  in  discharging  the  expenses  of  obtaining  and  passing  the  act,  and  of  the 
surveys,  plans,  and  estimates,  and  other  incidental  expenses  relating  thereto ; 
and  then  in  completing  the  bridge,  and  otherwise  in  carrying  the  act  into  exe- 
cution. By  another  section,  the  tolls  were  to  be  applied  in  repairing,  lighting, 
and  watching  the  bridge  and  the  other  expenses  of  the  act,  and  the  interests  of 
moneys  borrowed  on  mortg^e  ;  the  surplus  to  be  divided  among  the  proprie- 
tors till  it  should  amount  to  ten  per  cent,  per  annum  on  their  shares ; 
the  excess  *above  that  amount  was  to  be  invested  in  the  funds,  till  it  [*65] 
should  accumulate  to  a  sum  sufficient  to  yield  ten  per  cent,  per  annum 
on  the  shares,  when  it  was  to  be  divided  among  the  proprietors,  who  were  then 
to  cease  from  receiving  any  proportion  of  the  tolls ;  from  that  time  the  tolls 
were  to  accumulate  until  a  sufficient  sum  should  be  raised  to  pay  off  the  sub- 
sisting debts,  and  to  provide  permanently  for  the  expenses  of  repairs,  lighting, 
and  watching ;  they  were  then  to  cease  altogether. 

The  cause  was  beard  by  the  Vice-chancellor  on  the  8th  of  December,  1 820, 
when  it  was  decreed  that  the  bill  should  be  retained  for  a  year,  and  an  action 
was  to  be  brought  by  the  obligees  in  the  bond,  which  the  plaintiffs  in  equity 
were  to  be  at  liberty  to  defeQd.(a)  From  this  decree  the  plaintiffs  appealed, 
and  moved  to  stay  proceedings  in  an  action  which  had  been  commenced  pur- 
suant to  the  decree. 

Mr.  ShadweU  and  Mr.  Loraine  in  support  of  the  motion,  contended  that  the 
illegality  of  the  bonds  was  sufficiently  apparent  to  warrant  the  court  in  grant- 
ing relief  at  once,  without  resorting  to  an  action. 

Mr.  Hart^  on  the  other  side  : — ^The  transaction,  which  is  represented  to 
have  been  a  fraud  upon  the  legislature,  was  an  agreement  by  which  the  pro- 
l^rietors  of  Battersea  bridge  were  to  receive  a  compensation  for  the  diminution 
of  their  tolls  consequent  upon  the  erection  of  a  new  bridge.  They  would 
<»therwise  have  urged  the  injury  to  their  private  interests  as  a  reason  against 

<«)  Reg.  Lib.  B.  1890,  fo.  365. 
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the  paniflg  of  the  act;  but  oo  betog  indaomifiad  they  rdiaqtiisiied  ibetr 
opposition.  It  was  therefore  nething  more  than  the  uemptemiiee  of  e 
[*66]  private  *rigfat  ioToWad  in  a  private  act  of  parKament ;  the  pobKc 
were  in  no  way  inteiested  in  it.  Ciaams  ol  thie  kind  eocenring  to 
the  progress  of  private  acts,  are  frequently  settled  by  the  parties  without  any 
objection  being  made.  It  is  not  proved  that  concealment  was  practiced,  not 
does  it  appear  to  have  been  that  kind  o£  agreement  which  it  was  necessary  to 
conceal.  Another  objection  taken  was,  that  the  act  did  noC  authorize  the  ap- 
plioatioQ  of  the  funds  of  the  Vauxhail  Bridge  CSompany  to  the  payment  of  tbeee 
sums  ;  the  Vice- Chancellor,  however,  was  of  opinion  that  it  might  be  includetl 
among  the  incidental  expenses  allowed  in  the  second  section.  But  that  question  is 
not  material,  for  the  profmetors  of  Battersea  bridge  cootmcted  with  the  obligors 
only,  from  whom  they  were  to  receive  the  money,  and  it  is  of  no  consequence 
to  them  whence  it  may  have  been  svpplied. 

Mr.  Shadwell^  in  reply  : — It  was  agreed  that  this  transaction  shoold  be 
concealed,  to  avoid  encountering  the  scruples  of  some  members  of  the  legis« 
lature ;  and  whether  it  was  an  imposition  upon  the  whole  house,  or  upon  the 
committee  to  whom  the  consideration  of  the  bill  was  entrusted,  or  upon  some 
of  the  individuals  composing  it,  it  is  equally  to  be  discouraged.  The  agree* 
ment  is  not  to  be  considered  in  the  same  way  as  if  the  opposition  of  the 
proprietors  of  Battersea  bridge  had  been  bought  off  by  payment  of  a  sum  of 
money  for  the  payment  was  postponed  till  the  passing  of  the  ^ct,  and  was 
intended  to  be  made  by  means  of  the  funds  which  the  act  was  to  pot  into  the 
power  of  the  company  to  be  erected  by  it,  while  the  act  at  the  same  time, 
provided  for  the  manner  in  which  these  funds  were  to  be  applied.  The  pro- 
prietors are  prejudiced  by  this  misapplication,  and  the  public  also,  inasmuch 
as  it  will  prolong  the  period  during  which  tolls  are  to  be  payable.  If 
[*67]  it  be  said  that  the  money  was  not  ^expressly  agreed  to  be  raised  out 
of  the  funds  of  the  future  company,  still  the  bonds  were  entered  into 
with  the  intention  that  the  company  should  be  bound  in  honor  to  discharge 
them,  and  they,  considering  themselves  thus  bound,  have  misapplied  their  funds 
contrary  to  the   act ;  this  error  we  now  seek  to  have  rectified. 

The  Lord  Chancellor  : — In  the  view  I  take  of  the  case,  it  will  not  be  an 
obstacle  to  the  plaintiffs  that  they  do  not  come  with  clean  hands,  for  it  is  settled 
that  if  a  transaction  be  objectionable  on  grounds  of  public  policy,  the  parties 
to  it  may  be  relieved  ;  the  relief  not  being  given  for  their  sake,  but  for  the  sake 
of  the  public.[l]  Thus  it  is  in  the  case  of  marriage  brocage  bonds.  The 
principle  was  much  discussed  in  the  case  of  Neville  v,  Wilkinsoni{a)  where 
Mr.  Neville  being  about  to  marry,  inquiry  was  made  by  the  lady*s  father  to 
what  extent  he  was  indebted.     Wilkinson,  who  was  applied  to  at  the  desire  of 

(m)  1  Bro.  C.  C.  543. 

[1]  Vide  Sim^n  v.  Lord  Hmoden.  1  Keen,  597.    Langfi^ld  r,  Aubrey,  2  Moll.  436.     Cawmmn 
V.  Sedgwick,  1  Hoff.  Rep.  (yO.    Earl  of  Wiotmeaih  ▼.  CounUos  of  Wottmeatk,  poet,  135, 137. 
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NeTJUe,  concealed  a  demand  which  he  had  against  hitn ;  after  the  marriage  he 
attempted  to  recover  it,  and  a  bill  wav  filed  to  restrain  him.  I  remember  ar- 
guing it  with  obstinacy,  but  Lord  Thurlow  thought  that  having  made  a  mis- 
representation, a  court  of  equity  must  hold  him  to  it,  and  that  although  the 
plaintiff  was  Viparticeps  criminis:  so  it  was  held  in  the  case  of  Shirley  ?. 
Ferrers,(a)  in  the  exchequer. 

If  I  understand  the  circumstances,  there  was  a  proposition  to  build  this 
bridge  at  Vauzhall :  the  proprietx)rs  of  Battersea  bridge  objected^  as  their 
tolls  would  be  diminished  ;  and  no  one  can  say  that  there  was  any  thing  frau- 
dulent in  their  doing  what  ihey  could,  to  prevent  the  completion  of  this 
project  of  building  ^another  bridge  near  theirs.  It  seems  that  it  was  [*68] 
at  first  agreed  that  some  remuneration  should  be  given  them,  which  was 
to  be  secured  to  them  by  the  act ;  but  they  were  frightened  by  something  that 
fell  from  some  member  of  the  committee,  and  imagined  that  scruples  would 
be  entertained  about  it.  They  then  determined  not  to  ask  for  anything  in  the 
act,  but  they  say,  if  you  will  secure  to  us  an  adequate  remuneration  in  an- 
other way,  we  will  agree  to  make  no  opposition  to  your  bill.  It  is  argued  that 
this  was  a  fraud  upon  the  legislature,  but  I  think  it  would  be  going  a  great 
way  to  say  so,  for  non  constat^  if  it  had  been  pushed  to  the  extent  of  taking 
the  opinion  of  the  house,  that  it  might  not  have  passed  the  bill  in  its  former 
shape.  It  cannot  be  said  that  the  agreement  is  contrary  to  legislative  policy, 
because  one  member  of  the  committee  makes  an  objection  which  is  not  sanc- 
tioned or  known  by  the  house  at  large.  Indeed  such  things  are  constantly 
done,  and  with  the  knowledge  of  the  bouse  ;  for  they  are  in  the  habit  of  say- 
ing, with  respect  to  these  private  acts,  that  though  they  will  not  of  themselves 
pass  them  into  laws,  yet  they  will  if  the  parties  can  agree ;  and  matters  some- 
times are  permitted  to  stand  over  to  give  an  opportunity  of  coming  to  a  settle- 
ment.[l] 

(b)  Cited  11  Vet.  536. 

[1]  It  WM  held  in  Bdwardt  v.  The  Qrand  Juneiian  Raitwiy  6o.,  1  Myl.  &  Cr.  650.  S.  C.  7  Sim, 
337,  in  oonformity  to  the  deoition  in  the  text,  that  an  agreement  to  withdraw  or  withhold  opposition  to 
m  bin  in  parliamenti  itt  not  illegal,  and  that  a  conrt  of  equity  will  enforce  a  contract  founded  on  such 
m  consideration.  The  Master  of  the  Rolls,  Lord  Langdale,  in  Simpwn  ▼.  tord  tinoden,  1  Keen, 
583,  596,  admits  that  the  rule  had  been  established,  b<it  with  an  evident  feeling  against  it.  In 
that  case,  by  an  agreement  between  Lord  Howden,  a  peer  of  parliament,  and  the  proprietors  of 
■haras  in  a  projeoted  railway,  it  was  stipulated,  on  the  one  hand,  that  Lord  Howden  should  with- 
draw his  opposition  to  a  bill  in  parliament  for  establishing  the  railway  according  to  a  certain  line, 
and  on  the  other  band  that  the  proprietors,  on  the  bill  passing,  should  pay  certain  sums  to  Lord  H., 
by  way  of  compensation  for  the  injury  his  land  would  sustain ;  and  trss  their  beH  endeat>or$,  to 
proenre  a  deviation  from  the  original  line,  in  the  next  eeeeion  of  parliament ,  The  bill  prayed  for 
an  injunction  to  a  suit  at  law,  brought  by  Lord  Huwden  for  the  recovery  of  the  stipulated  oompen- 
ntion.  Lord  Howden  demurred  to  the  bill ;  and  the  demurrer  was  overruled  expressly  on  the 
ground  **  that  it  was  a  fraud  on  the  legislature  by  prooaring  an  act  of  parliament  on  a  representa. 
tion  that  one  line  of  railway  was  the  best,  and  mtended  to  be  pntsued,  but  which,  in  fact,  was  not 
Intended  to  be  adopted.**  On  appeal,  the  demurrer  was  allowed  by  Lord  Cottenham,  upon  a  totally 
diitinet  giomd,  waiving  a  decision  on  the  point  upon  which  the  Master  of  the  Rolls  had  placed  hia 
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•^  ■  ■  

It  18  then  said,  that  the  money  was  to  be  paid  cut  of  the  fiinds  of  ihe  Yanz- 
hall  Bridge  Company,  which  by  the  act  were  devoted  to  other  purfioaes.  The 
proprietors  of  Batlersea  bridge,  howerer,  eay  that  they  ha?e  nothiog  to  do 
with  the  funds  of  the  company ;  that  they  have  contracted  with  a  nnmber  of 
independent  persons,  to  whom  they  look  for  the  payment  of  the  bonds ;  and 
if  the  obligors  agree  with  the  company  to  pay  the  bonds  with  their  money, 
what  have  the  obligees  to  do  with  that,  unless  by  antecedent  contract?    They 

had 'no  demand  in  law  or  equity  against  the  company.[1]  If  then 
[*69]    *the  Vanxhall  proprietors  choose  to  sanction  what  the  legislature  has 

not  directed,  namely,  the  indemnifying  the  persons  who  have  become 
obligors  in  the  bonds,  that  is  one  thing :  if  they  have  not,  then  ^e  individuai 
officers  who  have  paid  the  money  over  in  discharge  of  the  bonds  ought  not  to 
have  paid  it,  and  may  now  be  called  on  to  pay  it  back ;  as  between  them  and 
the  company,  the  money  must  be  considered  as  being  still  in  their  hands.  If 
the  transaction  is  to  be  considered  merely  as  between  the  obligors  and  the 
obligees,  the  latter  not  refusing  the  money  from  whatever  hands  it  came,  but 
not  entangling  themsehres  in  any  contracts  between  the  obligors  and  the  com- 
pany, then  the  obligees  would  not  be  affected  by  those  contracts.  But  if  so, 
still  the  case  depends  upon  the  validity  of  the  bonds ;  for  I  think  the  Vauzhall 
Bridge  Company  may  with  propriety  say,  if  the  money  was  paid  in  conse- 
quence of  an  arrangement  for  the  discbarge  of  the  bonds,  and  if  the  bonds 
were  bad,  that  then  it  may  be  called  back.  When  the  cause  was  heard  by 
the  Vice^Chanoellor,  he  did  that  which  he  was  not  bound  to  do ;  for  he  cet^ 
tainly  had  jurisdiction,  and  might  have  decided  upon  the  validity  of  the 
bonds.[2]    But  he  directed  that  to  be  tried  at  law,  where  all  the  objec- 

jad^nent  3  Myl.  &  Cr.  97.  At  to  tgreements,  the  tendency  of  which  it  to  prevent  competition 
at  auction  salee,  see  Jone9  t.  C^tweU^  3  John.  Cu.  29.  Doolin  t.  Ward^  €  Johns.  Rep,  94.  VNU 
hfwr  V.  Hoto,  8  Johns.  Rup.  444.  TkompMn  t.  Damu^  13  Johns.  Rep.  119.  Agreement  to  prereat 
opposition  to  in8olTent*s  discbtrge,  Paym  t.  Eden^  3  Caines*  Rep.  313.  Watfe  t.  Harper^  2  Johns. 
Rep.  388.  Bruee  t.  Lee,  4  Johns.  Rep.  419.  Yeomane  v.  Chatterton,  9  Johns.  295.  Wiggin  r. 
Bueh,  12  Johns.  Rep.  306.  Tuxbury  t.  Miller,  19  Johns.  Rep.  311.  Agreement  in  restraint  of 
trade,  Whitaker  ▼.  Howe,  3  Beav.  383.  Janie  ▼.  Peck,  1  Hoff.  Rep.  479.  For  indemnity  against 
committing  an  illegal  act,  Arnold  ▼.  Clifford,  2  Sumner,  238.  When  the  oonsidefttion  is  illegal 
in  part,  and  in  part  legal,  Jarvio  ▼.  Peek^  nbi  sapra.  Crawford  ▼.  Morrell,  8  Johns.  Rep.  258. 
Muckie  ▼.  Cairne,  5  Cow.  547.  When  an  agreement  is  ^d  for  maintenance,  see  Stom  r,  Fes, 
post,  326. 

[IJ  An  incorporated  company  will  be  bound  by  the  agreement  of  its  indtvidaal  members,  meting 
before  moorporation  on  its  behalf,  if  the  comptny  had  received  the  foil  benefit  of  tbecoosideratioD, 
for  which  the  agreement  stipulated  in  its  behalf.  Bdwarde  r.  The  Grand  Junetwn  RaUway  Ceau 
pony,  1  MyL  &  Or.  S59.    8.  C.  7  Sim.  337. 

[2]  In  Simpeon  ▼.  JUrd  Bowden,  3  Myl.  &  Cr.  97,  S.  C.  1  Keen,  563,  cited  fai  aprevidos  note. 
Lord  Cottcnham  allowed  the  demurrer  on  the  ground,  that  the  illegality  of  the  inatnunentf  if  it 
were  illegal,  was  apparent  on  its  fkce,  and  therefore  was  available  as  a  foil  defence  in  tlie  soit  at  law. 
•*  1  find,**  says  the  Lord  Chancellor,  «•  no  ftct  sUted  in  this  bill,  impeachhig  the  legality  of  the  is. 
strument  beyond  whst  appears  upon  the  face  of  the  faistniment  If  there  shoold  be  a  decree  fiw 
the  plaintifis,  it  would  be  merely  to  deliver  it  up— no  consequential  relief,  no  account  to  be  taken,  no 
provision  for  restoring  the  parties  to  their  original  position.**  But  Chancellor  Kent,  after  reviewiivg 
the  eases  antecedent  to  the  date  of  his  decision  in  HamiUon  t.  Oummimg9, 1  John.  Ch,  Rep.  517, 
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tioos  may  be  raised  upon  ihe  pleadings  in  the  same  manner  as  here ;  and  con- 
sidering Uiat  in  matters  of  tbia  nature,  both  courts  of  law  and  equity  have 
jurisdiction  exercised  upon  the  same  principles,  I  do  not  see  any  occasion  to 
¥ary  the  decree. 
The  bill  was  afterwards  dismissed  by  consent. 

Reg.  Lib.  B.  1820.  fo.  067. 


•Coffin  v.  Coffiw.  [*70] 

1831 ;  Apnl  14. 

Where  eqaitabk  waite  of  one  kind  only  has  been  done  or  threatened,  the  injanetion  le  not  to  be 
•steaded  to  oqmtablo  wtete  of  other  kinder  SemiU,  Uenal  injsnetioa  in  caeet  of  equitable  waeto 
not  extended  to  treee  which  prateet  the  pfominai  Ibon  theeAot  of  the  ■»«. 

The  ^defendant  J.  P.  Coffin  was  tenant  for  life*  without  impeachment  of 
waste,  of  a  mansion  house  and  estate,  situate  on  the  coast  of  De? onsbire.  The 
plaintiffs  were  R.  P.  Coffin  the  elder,  who  was  tenant  for  life  in  remainder, 
and  his  son  R.  P.  Coffin  the  younger,  who  was  tenant  in  tail-male  in  remain- 
der, expectant  on  the  death  of  R.  P.  Coffin  the  elder.  The  defendant  J.  P. 
Coffin  has  assigned  his  life  interest  to  one  Rowe  (who  was  also  a  defendant) 
in  trust  for  his  creditors,  and  Rowe  was  about  to  fell  timber.    He  had  given 

(1815,)  arrived  at  thia  conelamon :  ••  I  am'inelined  to  think,  that  the  weight  of  authority,  and  tho 
leaeon  of  the  thing,  are  equally  in  favor  of  the  juriedietiun  of  the  oourt,  whether  the  inatrament 
if,  or  ie  not,  void  at  law,  and  whether  it  be  void  from  matter  appearing  on  ita  face,  or  from  proof 
taken  in  the  caose,  and  that  theee  aaeomed  diatinetione  are  not  well  founded.**  And  again  :  •*  Bat 
while  I  aeaert  the  authority  of  the  oourt  to  euatain  aneh  biHi,  I  am  not  to  be  nnderatood  aa  encour- 
aging applieationi,  where  the  fitneai  of  the  exereiee  of  the  power  of  the  oourt,  ia  not  pretty 
atrongly  diiplayed.  Perhape  the  eaeee  may  al)  be  reconciled  on  the  general  principle,  that  theez« 
ereiee  of  thia  power  ia  to  be  regulated  by  aound  dieeretion.  aa  the  cireumatancea  of  the  indiridnal 
eaee  may  dictote ;  and  that  the  reaort  to  equity,  to  be  auauined,  must  be  expedient,  either  beeauae 
the  Inatrument  ia  liable  to  abuse  from  its  negotiable  nature,  or  beeauae  the  defence  not  arising  upon 
ita  face,  may  be  difficult  or  uneerUin  at  law,  or  from  some  other  apeoial  eireutDataocea  pecnliar  to 
the  caae,  and  rendering  a  reaort  here  highly  proper,  and  dear  of  all  soapioion  of  any  design  to 
pfomote  expense  and  litigation.  If,  however,  tk*  defect  mfpemre  en  ih§  band  iUdf^  the  interfere 
once  of  thia  court  will  still  depend  on  a  queetion  of  expediency,  and  not  on  a  qu»$tion  of  jurisdic* 
tkm.  It  may,  aomeUmee,  become  essential  to  the  perfect  aad  tfuiquil  enjoyment  of  private  right,^ 
that  thia  most  important  branch  of  equity  power  ehoold  be  exereieed  in  the  one  caae,  as  weU  as  in 
the  other ;  and  it  may  here  be  obeerved,  that  in  the  ease  of  Lftw  v.  Lmo  (Caa.  temp.  Tilh.  140.  a 
P.  Wme.  391,)  the  whole  considention  was  spread  out  upon  the  bond ;  and  that  as  the  case  ia  re- 
ported  in  Peere  Williama,  the  Lord  Chancellor  waa  inclined  to  eoosider  the  bond,  aa  void,  as 
well  at  law,  as  in  equity,  and  yet  he  cancelled  the  bond  without  sending  the  parties  to  law.** 
In  the  case  before  Chancelk>r  Kent,  the  bond  was  not  illegal  upon  the  fkoe  of  it:  hut  it  ahowed 
by  ita  date,  and  the  time  when  It  heoame  payable,  that  there  was  n  complete  defence  at  law, 
M  The  lapse  of  37  years,  if  not  meet  aatislhotorfly  accounted  for,  would  Ibrm  of  itself  a  conclusive 
bar  to  a  recovery :  and  the  admimhMW  in  the  answer  must  destroy  its  validity  here,  even  if  they 
cannot  be  received  as  a  defence  at  law."  The  dooti4ne  of  Cbanodlor  Kent,  although  not  necee- 
aary,  perhape,  for  the  decision  of  the  eaae  then  before  him,  appears  to  be  sdopted  by  Mr.J.  Story, 
hi  Brigg9  V.  Ff  sficA,  1  Sumner,  504. 
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the  plaintiffs  a  notice  to  that  effect ;  and,  as  was  stated,  had  pointed  out  sonae 
ornamental  liniber  around  the  house,  as  part  of  what  was  intended  to  be  cut. 
The  bill  stating  these  facts,  prayed  an  injunction  ;  and  on  the  6th  of  Decem- 
ber, 1820,  an  injunction  was  obtained  upon  motion  ex  parte  before  the  Vice- 
Chancellor,  restraining  the  defendants  from  any  waste,  spoil,  or  destruction, 
in  or  about  the  mansion  house ;  and  from  cutting  down  any  timber  or  other 
trees  growing  upon  the  estate,  which  were  planted  or  left  growing  there  for 
the  protection  or  shelter  of  the  mansion  house,  or  which  grew  in  lines,  avenues, 
walks,  vistas,  or  otherwise,  for  the  shelter  or  ornament  of  the  said  house,  or  of 
t  he  gardens,  orchards,  or  pleasure  grounds  thereunto  belonging,  or  which  ia 
any  manner  protected  the  same  from  the  effects  of  the  sea ;  and  also  from 
cutting  down  any  timber  or  other  trees,  except  at  seasonable  times  and  in  a 
husbandlike  manner,  and  likewise  from  cutting  saplings  and  young  trees,  not 

fit  to  be  cut  for  the  purposes  of  timber.(a) 
[*71]  Affidavits  were  filed  on  the  part  of  the  defendants,  ^denying  any  inten- 
tion of  felling  the  ornamental  timber ;  other  affidavits  were  filed  on  the 
part  of  the  plaintiffs,  for  the  purpose  oi  showing  what  part  of  the  timber  was 
of  that  description  ;  and  the  defendants  now  moved  to  dissolve  the  injunction. 
A  similar  motion  had  previously  been  made  before  the  yice-Chancellot.(6) 

Mr.  Trower  and  Mr.  Raithby,  for  the  defendants. 

Mr.  Home  and  Mr.  Parker^  for  the  plaintiffs. 

The  Lord  Chancellor  : — The  court  does  not  protect  timber,  because  it  is 
ornamental,  but  it  protects  it  if  it  was  planted  for  ornament,  whether  it  is  or  is 
not  ornamental.  And,  therefore,  most  of  the  affidavits  which  have  been  filed 
do  not  apply,  showing  only  that  these  trees  are  ornamental ;  it  must  be  shown 
that  they  were  planted  or  left  standing  for  the  purpose  of  ornament.  I  seo 
that  in  a  case  before  Lord  Hardwicke,  of  which  I  have  a  note,  he  confined  it 
in  that  manner,(c)  and  he  even  carried  it  so  far,  as  to  restrain  a  man  from 
cutting  down  trees  that  he  had  planted  himself. 

The  court  grants  injunctions  against  waste,  when  it  is  done  only  in 
[*72]  a  slight  degree,  or  when  threatened.  The  *injunction  here  went  too 
far:  nothing  was  done  by  the  defendants  but  sending  the  notice; 
which,  if  Rowe  really  pointed  out  the  ornamental  timber,  admits  the  construc- 
tion put  upon  it,  of  an  intention  to  cut  it  down.  But  supposing  that  to  be  made 
out,  was  it  right  to  grant  an  injunction  as  to  the  other  kind  of  waste  ?    It  may 

(a)  Reg.  Lib.  A.  1830.  fo.  115.  (b)  6  Mad.  17. 

(e)  One  of  the  fint  cases  in  which  the  principle  of  equitable  waste  was  applied  to  timber  mm' 
Lawley  ▼.  LawUy^  in  1717.  The  injanction  was  in  terms  similar  to  those  used  in  Packington's 
case,  3  Atk.  215,  restraining  the  defendants  from  catting  down  or  felling  any  trees  on  the  premises, 
that  were  for  the  ornament  or  shelter  of  the  said  capiUl  messuage.  Reg.  Lib.  B.  1717.  fo.  41.  A 
commission  afterwards  went,  by  consent,  to  determine  which  of  the  trees  were  proper  to  be  cut 
down,  and  which  to  be  proserred  for  the  ornament  or  shelter  of  the  house.  Reg.  Lib.  h.  1717.  fo» 
178.  On  its  return,  the  injunction  was  continued  during  the  defendant's  life,  as  to  the  trees  certi- 
fied not  to  be  fit  for  cutting.    Reg.  Lib.  B.  1717.  fo.  386. 
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be  said,  that  if  he  commits  one  act  of  wastes  he  may  be  suspected  of  being 
aboQt  to  commit  others.  But  we  ought  to  be  careful  about  this*  for  with  res« 
pect  to  growing  timber,  the  court  does  not  expect  a  tenant  for  Ufe  to  let  it 
grow  so  long  as  a  tenant  in  fee  might  find  it  his  interest  to  do.  And  the  court 
never  grants  injunctions  on  the  principle  that  they  will  do  no  harm  to  the 
defendants,  if  he  does  not  intend  to  commit  the  act  in  question ;  but  if  there 
be  no  ground  for  the  injunction,  it  will  not  support  it. 

In  one  respect,  the  injunction  certainly  i;oes  too  far.  I  mean  in  what  it  says 
about  protecting  the  premises  from  the  eflfects  of  the  sea.  I  cannot  understand 
how  that  came  to  be  inserted  .[1] 


The  parties  afterwards,  at  the  suggestion  of  his  Lordship  agreed  upon  a 
reference  to  determine  what  part  of  the  timber  was  fit  to  be  cuu 


•Humphreys  v.  Hollis.    Down  v.  Hollts.  [*W] 

Sous.— 1821 ;  February  8,  April  3, 16. 

A  bill  Againit  levenl  defendanta  beingf  retained,  with  liberty  for  the  plaintiff  to  Mng  an  tetioa 

againet  one  of  the  defendants,  the  trial  maj  take  place  daring  an  abatenettt  oeoaiioiied  by  the 

death  of  one  of  the  other  defendants,  if  the  decree  does  not  direct  them  to  attend  it 
On  the  death  of  a  defendant,  against  whom  the  bill  seeks  to  set  aside  a  contract  entered  into  by 

him  for  the  sale  of  his  wife's  estate,  it  is  regular  to  revive  against  his  personal  representative, 

without  making  his  wife  a  party. 
To  a  bill  founded  on  a  contract,  the  parties  to  the  oontimet  ate,  m  general,  the  only  neeswaiy 

parties. 
A  husband  agrees  to  sell  his  wife's  estate  and  dies.    Whether  the  wife  can  euforce  the  contract 

against  the  purchaser,  Quere. 

This  was  a  bill  filed  for  the  purpose  of  having  an  agreement,  entered  into 
by  the  plaintifi*  for  the  purchase  of  an  estate,  delivered  up  to  be  cancelled,  on 
the  ground  of  fraud.  It  stated,  that  the  plaintiff  had  been  drawn  in  by  false 
representations  in  the  particulars  of  sale ;  and  that  at  the  auction,  at  which  be 
became  the  purchaser,  puffers  were  employed,  who  raised  the  price  much  be- 
yond the  real  value.  The  defendants  were,  6.  Hollis,  J  Wilkins,  C.  Vaughan, 
and  £.  L.  Case,  who  were  the  vendors,  and  the  auctioneer,  and  the  holder  of 
a  bill  of  exchange  that  had  been  given  for  part  of  the  deposit.  By  the  answer 
of  Wilkins,  it  appeared  that  he  was  seised  in  right  of  his  wife,  of  a  share  of 
the  estate.  The  defendant  Hollis  had  conducted  the  sale  on  behalf  of  himself 
and  the  other  vendors.  Humphreys  having  become  bankrupt,  the  suit  was 
continued  by  his  assignees. 

On  the  hearing,  it  was  ordered  that  the  bill  should  be  retained  for  a  year, 
and  the  plaintiff  was  to  be  at  liberty  to  bring  an  action  against  the  defendant 

[1]  Vide  WdUtUy  v.  WelUOey,  6  Sim.  377.    Nn§digaU  t.  NnsdigaU,  1  Sim.  131. 


J 


n  CASES  IN  CHANCERY. 

]831.~HaRiplii«7«  ▼.  Hollif. 

Hollis  for  recovery  of  the  deposit  (which  had  been  paid  into  court,  bat  which 
be  was  to  admit  to  be  in  his  hands*)  resenring  further  directions.  The  actioa 
was  accordinfjfly  brought^  and  a  Yerdict  found  for  the  plaintiff.  In  May,  1819, 
between  the  decree  and  the  trial,  the  defendant  Wilkios  died  :  some  time  after 
the  trial,  a  bill  of  revivor  was  filed  against  his  executor,  and  an  order  to  revive 
obtained. 

The  cause  now  came  on  for  further  directions  befoce  the  Lord  Cliief  BaroUt 

and  Masters  Harvey  and  Stephen,  sitting  for  the  Master  of  the  Rolls.    Two 

objections  were  taken  on  the  part  of  the  defendants : — First  that  the 

[*74]    ^action  had  been  tried  during  the  abatement  occasioned  by  the  death 

of  Wilkins  : — Secondly,  that  the  bill  of  revivor  had  been  filed  against 

the  executor  of  Wilkins,  instead  of  his  widow,  the  owner  of  the  estate. 

Mr.  Hornej  Mr.  Treslove,  and  Mr.  Blake,  for  the  defendants. 

Mr.  RoupeU  and  Mr.  Lynchj  for  the  plaintiffs. 

The  Lord  Chief  Baron  expressed  his  opinion  upon  the  first  point  to  be,  that 
as  the  action  was  to  be  brought  against  Hollis,  .without  any  direction  being 
given  for  the  other  defendants  to  have  liberty  to  attend  the  trial,  it  had  been 
properly  tried  according  to  the  order  of  the  court. 

His  Lordship  finding  afterwards  as  the  cause  proceeded,  that  it  had,  in  its 
former  stages,  been  discussed  before  the  Master  of  the  Rolls,  desired  that  it 
should  stand  over,  to  be  heard  before  bis  Honor. 


April  2. — The  cause  now  coming  on  again,  it  was  argued  on  the  part  of  the 
defendants,  that  Mrs.  Wilkins  being  entitled  as  tenant  in  common  to  a  share 
of  the  esute,  she  was  a  necessary  party,  as  she  might  adopt  the  contract, 
insist  upon  the  performance  of  it,  and  claim  her  share  of  the  deposit,  which 
had  been  paid  into  court.  The  whole  interest  is  now  in  her,  whether  the  pro- 
perty is  or  is  not  to  be  considered  as  converted.  If  it  be  real  estate,  it  is  her's 
in  fee  simple  ;  if  it  be  personal,  it  is  her  chose  in  action,  not  reduced  into  pos- 
session, and  therefore  it  has  survived  to  her.    The  executor  has  no  interest ; 

as  against  him  the  suit  is  revived  for  costs  only. 
[*75]  *0n  the  other  side  it  was  said,  that  the  objection  of  the  want  of  Mrs. 
Wilkins  as  a  party,  might  equally  have  been  taken  at  the  hearing.  The 
bill  charges  the  defendants  with  a  fraud  ;  for  which  they,  who  were  alone  im- 
plicated in  it,  must  be  personally  responsible.  It  does  not  appear  thai  tha 
wife  was  concerned  in  it.  Wilkins,  in  his  answer,  does  not  state  that  she  was 
a  party  to  the  contract,  or  that  he  entered  into  it  on  her  behalf.  A  contract 
thus  made  during  her  coverture  could  not  be  enforced  against  her  now  ;  and 
it  follows,  that  from  the  want  of  mutuality,  she  could  not  enforce  it ;  she  has, 
therefore,  no  interest  in  it. 


April  16. — ^Ths  Mister  of  ths  Rolls  (after  stating  the  facts) : — The  only 
question  made  was,  whether  there  is  not  a  defect  of  parties.  It  is  said,  that 
as  one-fourth  part  of  the  estate  which  is  the  subject  of  this  contract,  belongs 
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lo  Mis.  WilkiDSy  she  has  a  righl  to  interpose,  aad  insist  on  the  vaUdily  of  the 
contract ;  and  thai,  thofefore,  the  ooart  ought  not  to  dispose  of  the  deposit,  till 
she  has  had  an  opportunity  of  trying  it. 

On  this  point  I  wished  to  look  at  the  pleadings,  to  see  how  the  case  is  put ; 
and  on  perusing  them,  I  think  it  clear,  that  she  is  not  a  necessary  party.  In 
general,  in  a  bill  founded  on  a  contract,  it  is  only  necessary  to  make  those  per* 
sons  parties,  who  are  parties  to  the  contract.[l]  Here  Wilkins  did  not  con- 
tract on  behalf  of  his  wife  ;  and  if  he  had,  unless  she  had  in  some  manner 
bound  herself,  it  would  not  be  her  contract.  It  was,  at  most,  only  an  engage* 
ment  by  him  that  she  should  concur ;  and  it  is  not  necessary  to  enter 
into  the  consideration  of  *the  cases  on  the  question,  whether  the  couit  [*79] 
will  compel  the  husband  to  procure  die  wife  to  convey ;  for  by  this  con- 
tract, he  takes  upon  himself  to  dispose  of  it,  as  if  it  were  his  own.  It  was  his 
contract*  aad  he  alone  was  bound. 

As  the  suit  was  circumstanced  in  May,  1819,  when  Wijkins  died,  his  death 
had  in  substance,  at  that  time,  no  effect  on  the  proceedings,  for  Hollis  was  the 
only  defendant  in  the  action,  and  this  court  bad  nothing  to  do  till  it  came  back 
after  the  trial ;  and  it  was,  therefore,  sufficient  to  revive  when  it  came  back. 
In  the  interim,  the  court  had,  with  the  concurrence  of  all  partie«»,  committed 
the  defence  to  Hollis.  The  defendants  knew  of  Wilkins'  death,  but  made  no 
objection  ;  in  substance,  it  would  make  no  difference  in  the  merits. 

It  is  clear,  that  Wilkins'  wife  could  not  be  affected  by  the  contract ;  but  it 
is  argued,  that  she  might  adopt  it,  and  claim  to  have  it  performed ;  to  which 
the  answer  is,  that  she  has  not  attempted  so  to  do ;  and  it  is,  therefore,  not 
necessary  to  decide  whether  she  could  or  not.  If  she  were  made  a  party,  she 
might  disclaim,  and  the  bill  must  then  be  dismissed  as  against  her  with  costs. 
Why  then  put  the  plaintiffs  to  that  peril,  particularly  when  the  contract  is  of 
this  nature  ?  No  doubt  she  would  rather  keep  the  estate,  than  involve  herself 
in  the  consequences  of  a  contract  found  to  be  fraudulent  and  void.  It  is 
enough,  however,  to  say,  that  her  husband  has  been  dead  since  May,  1819, 
and  she  has  taken  no  step  to  affirm  the  contract.    I  am  clearly  of  opinion  that 

[1]  So,  generally  to  a  bill  for  the  apeclfic  performrnnce  of  a  contract  of  tale,  the  partiee  to  the 
contract  onlj  are  the  proper  partiea ;  and  when  each  a  biU  it  filed  by  a  penon  who  haa  contracted 
lo  parehaae  the  abeolata  l^gml  and  eqnitable  intereet  in  a  mortgaged  estate  from  the  aappoted  owner 
itf  the  equity  of  redemption,  neither  the  mortgagee,  nor  a  penon  who  daima  an  interest  in  tho 
equity  of  redemption,  but  has  not  joined  in  the  contract  can  be  made  a  defendant ;  and  thfe  cir. 
camstance  that  the  mortgagee  does  not  object  to  being  made  a  party,  but  requires  the  sanction  of 
the  penon  so  ekiming  an  interest  in  the  equity  of  redemption  beft>re  joining  in  the  oooveyanoq, 
does  not  make  that  penmn  a  proper  party.  Tasker  ▼.  SmuUt  3  MyL  dc  Cr.  63.  So,  where  one 
Agreed  to  sell  a  pieee  of  land  in  the  occnpatioa  of  his  tenant,  and  to  boy  op  the  tenant's  interest ; 
and  the  purchaser  having  entered  on  the  land  before  payment  of  the  purchase  money,  the  vendor 
and  his  tenant  served  him  with  notices  not  to  trespass,  and  afterwards  the  vendor  filed  a  bill  against 
him  for  a  specific  performance  and  to  zeatnin  the  treepass :  it  was  held  that  the  tenant  was  not  a 
aecesaary  party.  BobtrU$n  v.  Tk»  Ortai  WttUrn  Rmilwy  Co.  10  SioL  314.  An  allegation  in  tho 
bitt  that  apeesoB,  who  would  otherwise  have  bean  a  necessary  party,  had  died  insolveut,  is  a  suffi. 
cient  reaaoo  for  not  joining  hia  repreaentatives.    Seddom  v.  ConntUt  id.  79. 
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that  the  objection  is  not  good.  The  decree  must  be  for  the  contract  to  be  de- 
livered up  to  be  cancelled,  the  deposit  to  be  returned,  and  the  costs  to  be  paid 
by  the  defeodants. 

Reg.  Lib.  A.  1820,  fo.  1189. 


[•77]  •Bbke  v.  Ward.    Ward  v.  BeM. 

ia21 ;  April  17, 

Bfotjon  to  restrain  a  solicitor  from  giviiif  eridence  o(  confidential  natters,  refused,  the  propriety 
of  his  being  examined  being  left  to  the  consideration  of  the  court  before  which  he 'might  ap- 
pear as  a  witness. 

A  solicitor  who  has  long  been  discharged  may  apon  proof  cf  miscondact  be  restrained  (torn  com. 
mnnioating  information  that  came  to  him  confidentially  ftom  his  client.    SembU. 

The  defendant  Ward,  had  been  for  some  years  the  committee  of  W.  Cot- 
ton, a  lunatic,  who  died  in  November,  1819,  leaving  three  sisters  and  the 
grand-daughters  of  a  deceased  sister,  who  were  the  plaintiffs  in  the  original 
suit  The  lunatic  was  tenant  for  life  of  a  considerable  real  estate  ;  the  ulti- 
mate remainder  of  which  was  limited  to  his  father  in  fee  ;  on  his  death,  the 
remainder  falling  into  possession,  the  estate  was  claimed  by  the  plaintiffs,  as 
co-heirs  at  law  to  the  lunatic,  who  was  heir  to  his  father.  The  plaintiffs  had 
been  treated  as  the  co-^heiis  and  next  of  kin  of  the  lunatic,  in  the  master's 
reports,  and  other  proceedings  in  the  lunacy. 

Shortly  after  the  lunatic's  death,  the  plaintiffs  applied  for  letters  of  admin- 
stration  of  his  personal  estate,  when  a  caveat  was  entered  on  the  part  of  the 
crown,  alleging  that  the  lunatic  was  illegitimate.  At  the  same  time  a  claim  to 
the  real  estate  was  made  by  the  defendant  Ward  ;  he  alleged  that  the  father 
and  mother  of  the  lunatic  had  married  subsequently  to  his  birth,  but  previous- 
ly to  that  of  his  brother  E.  R«  Cotton ;  that  the  ultimate  remainder  had, 
therefore,  vested  in  £.  R.  Cotton,  under  whose  will  he  claimed.  The  above 
suits  arose  out  of  these  opposite  claims ;  and  a  suit  for  the  administration 
was  depending  in  the  ecclesiastical  court,  between  the  plaintiffs  and  the 
crown. 

A  motion  was  now  made  on  the  part  of  the  plaintiffs  in  the  original  suit 
that  the  defendant's  solicitor,  and  his  clerk  might  be  restrained  from  disclos- 
ing (by  the  giving  of  evidence  in  judicial  proceedings  or  otherwise,) 
[*78|  any  facts,  circumstances,  or  matters,  relating  to  or  ^concerning  the 
rights  and  interests  of  the  plaintiffs,  which  came  to  the  knowledge  of 
the  solicitor,  while  he  acted  as  the  clerk  or  assistant  to  G.  L.  V.,  deceased, 
who  was  the  solicitor  for  several' of  the  plaintiffs,  or  while  he  had  himself 
acted  as  solicitor  for  the  plaintiffs  or  any  of  them,  and  particularly  in  respect 
of  the  rights  and  interests  alluded  to  by  him  in  a  letter  of  the  12th  of  No- 
vember, 1819,  to  the  plaintiff  Rebecca  Beer  ;  or  which  came  to  the  knowledge 
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of  the  clerk,  while  employed  as  clerk  to  the  solicitor,  or  when  acting  as 
agent  for  the  plaintiffs. 

By  the  affidavit  in  support  of  the  motion,  it  appeared  that  the  defendant's 
solicitor  had,  for  a  period  of  more  than  twenty  years,  been  employed  by  two 
of  the  plaintiffs  to  attend  to  their  interests  in  the  lanacy,  and  he  had  pre- 
viously been  clerk  to  their  former  solicitor.  Shortly  after  the  lunatic's  death, 
the  plaintiffs  having  determined  to  employ  another  solicitor,  in  the  business 
relating  to  the  distribution  of  the  property,  informed  him  of  their  intention  ; 
upon  which  he  wrote  to  the  plaintiff  Rebecca  Beer,  a  letter  expressing  his 
concern  at  their  confidence  being  withdrawn ;  he  added,  that  at  a  critical 
moment  like  the  present,  the  preservation  of  their  rights  required  the  most 
extraordinary  care  and  attention,  and,  above  all,  to  be  kept  from  the  know- 
ledge and  interference  of  strangers ;  he  recommended  them  to  pause  before 
they  took  a  step  that  might  be  regarded  in  an  offensive  light,  and  tend  to  lay 
open  matters  that  ought  not  to  extend  beyond  the  present  circle.  The  plain- 
tiffs, however,  presevered  in  their  intention.  The  affidavit  then  stated,  that 
the  caveat  on  the  part  of  the  crown  was  entered  (as  the  deponent  believed) 
in  consequence  of  statements  and  representations  made  by  the  defendant's 
solicitor  to  the  king's  procurator  general ;  and  that  in  order  to  support  . 
the  caveat,  he  had  given  up  to  the  *  officers  of  the  crown,  documents  [^TQ] 
and  papers,  some  of  which  had  come  to  his  hands  as  solicitor  for  the 
plaintiffs ;  and  was  otherwise  actively  engaged  in  assisting  the  procurator 
general  in  impugning  the  legitimacy  of  the  lunatic :  be  and  his  clerk  were 
about  to  be  examined  as  witnesses,  in  the  suit  in  the  ecclesiastical  court. 

Mr.  Hart  and  Mr.  Bnck  in  support  of  the  motion  : — This  is  an  application 
by  clients,  to  prevent  their  late  solicitor  from  disclosing  information  acquired 
through  the  confidence  reposed  in  him  by  them  ;  resting  on  the  same  principles 
with  the  decision  in  Cholmondeley  v.  Clinton^(a)  although  as  the  plaintiffs 
thenoiselves  discharged  this  gentleman,  they  cannot  as  in  that  case  carry  it  to 
the  extent  of  preventing  his  being  employed  for  the  other  party.  They  only 
desire  that  the  knowledge  gained  in  their  confidential  service,  at  their  expense, 
may  not  be  employed  against  them.  That  knowledge  is  their  property,  and  it 
is  their  privilege  that  it  should  not  be  communicated  ;  the  solicitor  cannot  at 
any  rime  divulge  it,  either  against  them,  or  in  an  action  to  which  they  are  not 
parties*  King  v.  Withers.{b)  This  secrecy  being  the  duty  of  the  solicitor, 
the  court  will  enforce  it  by  the  exercise  of  its  preventive  jurisdiction ;  its 
general  control  over  its  officer  authorizes  it  to  compel  him  to  do  that  which  is 
his  duty. 

Ths  Lord  Chancellor  : — ^He  might  be  punished  for  not  doing  his  duty ; 
but  can  I  compel  him  to  do  it  ?  With  respect  to  many  facts  that  come  to  his 
knowledge  as  solicitor,  if  he  were  examined  as  a  witness,  the  court  would 
insist  upon    his   deposing  to  them ;  and  if  I  ordered  him  not  to  disclose 

<a)  19  Veii.361.  Coop.  80.  (6)  3  Camp.  578. 
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[^80]  *any tbiog  that  be  learnt  tQ  that  manner,  the  court  of  king's  bench  might 
perhaps  commit  him  for  refusing.  I  think,  therefore,  that  I  cannol 
make  this  sweeping  order.  There  cannot  be  irreparable  injury,  for  it  would 
be  the  duty  of  any  court  to  stop  him  if  he  was '  about  to  disclose  confidential 
matters.  If  he  has  received  papers  or  deeds  from  his  client,  no  doubt  the 
court  would  prevent  him  from  delivering  them  to  any  one  but  his  client.  But 
there  is  a  great  difference  in  the  modes  of  making  such  an  order ;  for  though  I 
might  order  him  to  deliver  them  to  his  client,  which  would  have  the  effect  of 
preventing  him  from  giving  them  in  evidence,  yet  I  doubt  whether  I  should 
compel  him,  while  they  are  in  his  hands,  not  to  give  them  in  evidence ;  for  the 
piopriety  of  that  must  depend  on  all  the  circumstanees.  If  he  voluntarily 
ir«akes  communicatiojQs  of  what  has  come  to  his  knowledge  confidentially,  it  ia 
a  great  breach  of  his  duty  ;  but  there  is  a  difference  between  ordering  him  not 
to  communicate  to  an  individual,  and  ordering  him  not  to  communicate  to  a 
court  of  justice  by  giving  evidence  ;  for  the  court  knows  the  privilege  of  the 
•client,  and  it  must  be  taken  for  granted  that  the  attorney  will  act  rightly,  and 
-claim  that  privilege  ;  or  that  if  he  does  not,  the  court  will  make  him  claim  it. 
If  it  is  desired  that  he  should  be  restrained  from  making  communications  to 
individuals,  you  muat  show  me  what  has  been  done  ;  for  I  could  not  interfere 
to  restrain,  in  this  case,  any  more  than  in  oases  of  waste,  unless  something 
lias  been  done  which  ought  not  have  been  done.[l} 


Mr.  WethereU^  Mr.  ShadwM^  and  Mr.  Ptpyty  against  the  motion,  contend- 
ed that  no  facts  were  stated  to  warrant  it ;  independently  of  which  it  was  quite 

unnecessary  as  far  as  it  regarded  judicial  examinations,  as  the  court  be- 
[*^81]    fore  which  the  examination  might  take  place  *would  confine  it  within 

those  limits,  which  a  due  regard  to  the  confidence  of  solicitor  and  client 
required.    With  respect  to  other  disclosures  by  private  communications,  the 

[1]  **  Confidential  communication*  between  attorney  and  client,  eonccraing  the  matter  to  which 
the  retainer  relates,  are  not  to  be  diacloaed  in  court,  nnlcsa  the  client  waives  hit  privilegre.  The 
mode  in  which  the  informatioa  ia  eommanieated— ^whether  bj  an  oral  atatement  of  facta,  or  bj  de- 
livering a  written  inatrument— canDot  be  important.  The  prineiple  ia  the  aanie,  in  whatever  wajr 
the  information  paeaea.  The  policy  of  the  law  allows  a  man  to  make  the  best  defence  in  his  power, 
whatever  may  be  hie  delinquency,  he  is  permitted  to  confer  freely  with  his  counsel,  and  to  place 
in  his  hands  any  paper  touching  the  matter  in  question,  without  the  peril  of  having  his  confidence 
betrayed  under  the  forms  of  law.  The  attorney  may  be  called  to  prove  the  existence  of  a  paper, 
and  that  it  is  in  his  possession,  for  the  the  purpose  of  enabling  the  other  party  to  give  parol  evidence 
of  its  contents.  But  he  cannot  be  compelled  to  produce  or  disclose  the  contents  of  a  paper,  which 
has  been  deposited  with  him  by  his  client."  Bronson,  J.  Coveney  v.  TannahUl^  1  Hill,  33.  The 
learned  judge  has  entered  into  a  very  full  examination  of  the  eaaes  touching  the  subject  of  what 
are,  or  are  not,  confidential  eommunicatlons  to  a  eounsel,  &o.  which  must  not  be  disclosed ;  and 
fully  demonstrates  that  knowledge*  aoquired  in  aay  other  manner  than  from  thai  lelatioo,  he  is 
bound  to  communicate :  yet  is  he  consistent  with  his  own  reasonings  and  deductions,  when  he 
says :  page  41 »  **  Now,  if  the  plaintiff  consulted  counsel  beforehand  as  to  the  means,  the  expcdi. 
ency,  or  consequences  of  committing  snch  a  (hind,  his  communications  may  per  Atf/it,  be  privileged, 
dus.  7**  Would  not  the  coonael  in  this  respect,  by  his  concealment,  make  himself  a  pa^ty  to  the  fraud  T 
See  Gr€€nough  v.  GaskeU,  1  Myl.  dc  K.  103. 
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court  would  not  make  an  order  to  prerent  tbem,  as  it  would  be  impossible  to 
execute  it.  An  infranction  of  it  could  never  be  detected.  The  notice  of  mo- 
tion in  Cholmondeley  v.  Clinton,  extended  to  restrain  the  communication  of 
information  ;  but  the  point  does  not  appear  to  hare  b^en  noticed  in  the  argu- 
ment or  judgment ;  and  no  order  was  ever  drawn  up. 

Mr.  ffcrrt,  in  reply  !*^The  plaintiffs  having  found  that  the  consequence  of 
their  transferring  their  employment  from  this  gentleman  was,  that,  through  his 
agency,  an  adverse  claim  is  set  up,  agreeably  to  the  intimation  contained  in  his 
letters ;  and  some  of  their  papers  having  been  given  up  to  the  opposite  party, 
they  are  fully  borne  out  in  thia  applieation.  If  it  cannot  be  gri^nted  in  the  un- 
qualified terms  in  which  it  is  couched,  it  may  be  limited  so  as  hot  to  prevent 
him  from  giving  any  evidence  which  is  proper.  In  the  ecclesiastical  courts, 
and  this  court,  where  the  examination  is  private,  there  is  no  opportunity  for 
the' interposition  of  the  judge  to  prevent  improper  disclosures,  and  if  the  soli" 
citor  does  not  himself  object,  the  mischief  is  irremediable.  If  the  order  com- 
pelled him  not  to  give  evidence  without  insisting  on  his  client's  privilege,  it 
would  answer  the  purpose  ;  and  it  should  also  prevent  those  communications 
which,  though  not  made  in  the  shape  o(  evidence,  may  be  equally  injurious  by 
leading  to  the  evidence  of  others. 

The  Lord  Chancellor  : — There  is  an  objection  to  the  form  of  this  pro- 
ceeding, which,  if  it  were  insisted  on,  could  not,  I  apprehend,  be  re- 
pelled. The  motion,  if  in  other  respects  right,  could  *not  be  made  in  [*S2] 
a  cause.  Being  an  application  to  the  general  jurisdiction  of  the  court 
dvef  its  oiBcers,  it  ought  to  be  in  the  matter  of  the  complainant ;  you  cannot 
move  in  the  cause  for  such  an  injunction  as  this.  But  I  have  no  doubt  that 
the  gentleman  against  whom  the  motion  is  directed  would  not  desire  to  avail 
himself  of  this  objeetion.[l] 

In  Cholmondeley  v.  Clinton,  I  had  great  difficulty  to  know  how  to  act,  and 
I  took  the  opinions  of  the  judges.  There  the  gentleman  who  had  been  con- 
cerned for  Lord  Clinton  discharged  himself  and  went  over  to  the  other  side. 
It  appeared  to  me,  and  to  all  the/judges,  that  nothing  conl(f  be  more  dangerous 
than  to  permit  a  solicitor  employed  by  A.  in  a  cau^e  between  him  and  B.,  td 
leave  A.  while  still  willing  to  retain  him,  and  enter  into  the  service  of  B.[2] 

It  is  unquestionably  true,  as  has  been  observed,  that  the  right  of  the  solicitor 
to  refuse  to  answer  when  he  can  only  answer  by  a  breach  of  confidence,  is  not 
the  privilege  of  the  solicitor,  but  of  the  client ;  if  he  answered,  knowing  what 

[1]  Vide  Biggs  v.  Head,  Staaso  &  Sc.  957.  <*  la  an  ordinary  oaae  or  a  meritorious  application, 
the  court  woold  diiregard  the  miaentitling  of  a  paper,  which  could  not  mislead  the  opposite  partj^ ; 
•xcept  in  tbose  easee,  where  the  mistake  in  the  title  of  a  sworn  paper  would  exempt  the  deponent, 
ftom  the  punishment  of  peijnry,  althoajrh  his  oath  was  false.**  Walworth,  Ch.  Hateley  v.  Don- 
•tftfy,  8  Pai^,  417.  In  proceeding  between  parties  to  a  suit,  for  a  contempt  in  not  obejinfr  the 
pffooest  •f  the  court,  or  anj  order  or  decree  in  the  cause,  the  proceedings  on  the  attachment  may 
be  eotitnled  in  the  original  sait,  which  is  the  more  conTcnient  course.  The  PeopU  v.  Craft,  7 
Mge,  335.    See  (he  next  ease. 

[3]  Sea  note  of  AmexicaD  editor  to  Briekeno  v.  Tkorp,  post,  300. 
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be  was  doing,  it  would  be  a  great  offence.[lJ  But  I  do  not  see  my  way  to 
grant  a  motion  so  extensive  as  this.  It  desires  of  me  tbat  I  will  not  permit 
this  gentleman  to  give  evidence  in  other  courts;  which  is,  that  I  will  not  trust 
them  with  the  consideration  of  whether  he  ought  or  ought  not  to  answer  a 
question  to  be  put  to  him,  as  to  which  question  I  know  nothing,  and  when  I 
cannot,  therefore,  say  what  my  opinion  might  be  as  to  the  propriety  of  the 
question  being  answered* 

It  is  stated  that  he  has  given  up  papers  placed  in  his  hands  by  the  plaintiffs ; 
and  if  a  motion  were  made  on  tbat  subject,  it  would  be  quite  a  different 
[*83]  case  from  that  now  before  me.  If  the  papers  came  to  his  hands  *con- 
fidentially,  he  could  not  give  them  to  any  one  but  his  client,  and  if  a 
motion  were  brought  forward  properly,  he  might,  perhaps,  be  ordered  to  give 
tbem  up  again.  It  would  be  a  different  question,  whether  I  could  say,  if  be 
could  not  be  compelled  to  give  them  up  to  the  client,  that  no  court  of  jusfice 
should  compel  him  to  give  them  in  evidence.  That  must  depend  on  other 
circumstance8.(a) 

Motion  refused,  without  costs. 


Perry  v.  Silvestsr. 
1831;  April  30. 

When  after  depomtiont  have  been  •vppramod  for  hn^lanty,  a  re-examinalion  is  |wniHted,  ctt 
the  tame  witneiaea  muat  be  examined  and  croea^zamined. 

The  plaintiffs  in  this  cause  having  examined  witnesses,  and  having  also 
cross-examined  some  of  the  defendant's  witnesses,  it  was  afterwards  found  that 
the  interrogatories  were  erroneously  entitled,  upon  which  the  depositions  were 
suppressed  ;  and  it  was  ordered  that  the  plaintiffs  should  be  at  liberty  to  exhibit 
the  same  interrogatories  for  the  examination  of  the  same  witnesses,  and  the 
saipe  interrogatories  for  the  cross-examination  of  the  same  witnesses  for  the 
defendant,  as  those  upon  which  tlie  same  several  witnesses  had  already  been 

(a)  See  Briekeno  v.  T*harp,  poat,  300. 

[1]  Vide  Greenovgh  t.  GMkiUt  I  Myl.  &  K.  98.  8.  C.  Coop.  8eL  Ca».  96.  Sonihard  t.  Rex. 
fwrd,  6  Cow.  254.  Jaekwrn  ▼.  French,  3  Wend.  337.  Beiyainm  y,  Cownlry,  19  Wend.  SSs! 
Coveney  ▼.  Tannahill,  1  fliU,  33.  Stvyteeant  ▼.  Peckham,  1  Edw.  Ch.  Rep.  579,  By  the  New 
York  Revued  SUtntea,  vol.  3  p  327.  i  92.  "  No  miniater  of  the  goapel,  or  prieat  of  any  denomina- 
lion  wbalPocver  shall  be  allowed  to  diw:lo»e  any  confeaaionB  made  to  him  in  his  profeaeional  char* 
aeter.  in  the  coarM  of  diseiplino  enjoined  by  the  nilee  or  practice  of  such  denomination  f  and  by 
§  93,  "  No  perK)n  duly  authorized  to  practice  physic  or  aurgezy,  shall  be  allowed  to  diadoae  any 
information,  which  he  may  have  acquired  in  attending«any  patient,  in  a  professional  character,  an4 
which  information  waa  necessary  to  enable  him  to  prescribe  for  such  patient  as  a  physician,  or  to 
do  any  act  for  him  aa  a  surgeon."  For  cases  arising  under  the  sUtote.  See  The  PeopU  ▼.  'oote9, 
IS  Wend.  311.  JoAiwon  ▼.  JoAwwi,  1 4  Wend.  637,  Hewt/ ▼.  Prtm«,  21  Wend.  79.  JaAnsMv 
JoAtMon,  4  F^ge,  460.    Am/oril  v.  Haf>/or<2,  3  Edw.  Ch.  Bep.  466. 
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examined  and  crof  s-examined  by  the  plaintiffs.  Under  this  order  the  plaintiffs 
proceeded  to  examine  their  own  witnesses  only,  and  obtained  an  order  on 
motion  before  the  Yiee-Chancellor  for  the  publication  of  these  depositions,  on 
the  terms  of  their  consenting  to  the  defendant's  reading,  if  they  should  think 
fit,  the  depositions  taken  on  the  former  cro8s-examination.(a) 

*Mr.  Agar^  for  the  defendant,  moved  to  discharge  the  order  for  the    [*B4] 
publication  of  the  depositions,  insisting  that  the  cross  examination, 
as  well  as  the  exanrinationtio  chief,  ought  to  ha?e  been  repeated. 

Mr.  Heald^  on  the  other  side,  argued  that  the  order  having  only  given  the 
plkintiffs  liberty  to  examine  and  cross  examine,  was  not  imperative  upon  them  ; 
and  that  if  any  of  the  evidence  on  the  cross  examination  was  advantageous  to 
the  defendant,  he  was  enabled  to  read  it. 

The  Lord  Chancellor  inquired  if  all  the  plaintiffs  were  competent  to  consent, 
and  finding  that  some  of  them  were  infants*  said  that  the  court  could  not  take 
their  consent  to  have  what  were  not  depositions  read  against  them.  It  was 
not  at  the  option  of  the  plaintiffs  to  cross  examine  or  not ;  if  that  were  the 
practice,  the  consequence  would  be  that  a  party  might  misentitle  the  interroga- 
tories, and  then,  when  he  found  that  matter  came  out  upon  the  examination  of 
some  of  the  witnesses,  that  made  against  him,  he  might  refuse  to  examine  them 
again,  and  get  rid  of  their  evidence.(a)[l] 


Hill  t;.  Reardon. 


K21 ;  April  5,  7, 14, 17,  30. 

Notwith8tandiD|r  &  decision  of  the  commiMionen  appointed  by  the  etat.  59  6.  3.  c.  31,  and  the 

,  eonveotioM  for  liquidating  the  etaimt  of  Britieh  eolijeote  on  the  French  (ruvernment,  or  of  the 

privy  ooancil  on  appeal,  in  favor  of  a  claimant,  hit  right  may  be  diiputed,  and  he  may  be  de« 

clared  a  trustee  of  the  sam  awarded  to  him  for  other  persons,  showing  themselves  to  be  entitled. 

SemhU,  . 

lojanctiott  refosed,  the  affidavit  of  the  plaintiff's  title  not  being  positive. 

The  bill  stated,  that  by  a  settlement  an  the  marriage  of  James  Fanning  and 
Frances  his  wife,  some  property  belonging  to  the  latter  was  settled  to  her 
separate  use ;  in  the  year  1777,  they  purchased  certain  estates  in  the 
provinces  of  Maine  and  Anjou,  in  France,  *one  half  of  the  purchase    [*^85] 
money  for  which  was  paid  out  of  Frances  Fanning's  separate  property, 

(a)  Reg.  Lib.  B.  1830.  fo.  996,  (6)  Bee  Currt  v.  Bowyer,  3  Swan.  357. 

[1]  A  petition  for  a  commission  to  examine  witnesses,  and  the  order  thereon,  obtained  by  con- 
sent, were  entitoled  in  an  original  and  revived  suit,  but  the  interrogatories  were  intituled  in  the 
original  suit  only;  and  it  was  held  that  the  interrogatories  were  wrongly  intituled  and  the  deposi. 
tions  were  suppressed :  and  depositions  were  also  suppressed  on  the  ground  of  the  interrogatories 
being  intituled  in  a  cause,  in  which  a  deceased  defendant,  and  her  representatives  were  all  stated 
to  be  defendants  together.    Pritehard  v.  Foulke$t  2  Beav.  133,  and  see  the  preceding  case,  page 

aa.iiote. 
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and  the  estates  were  conveyed  to  her  and  her  hasband  at  tenants  in  common. 
She  died  in  the  year  1788,  intestate,  leaving  a  son,  J.  K.  F.  Fanning,  and  a 
daughter,  Mary  Rose  Fanning ;  her  son  became,  by  the  then  laws  of  France^ 
entitled  to  her  moiety  of  the  estates,  and  upon  his  death  intestate  in  the  year 
1796,  his  sister  became  his  heir;  she  died  intestate  and  unmarried  in  the  year 
1801,  and  her  interest  in  the  estates  then  descended,  as  the  bill  alleged,  to  the 
plaintiff  Ann  Hill,  a  collateral  relation,  as  her  next  heir  according  to  the  law  of 
France.  James  Fanning,  the  father,  survived  both  his  children,  and  by  his 
will,  dated  in  1804,  gave  all  his  property  to  the  deCendant  Devereux,  and 
appointed  him  and  another  person  his  executors;  be  died  in  1806,  and  Devto* 
reux  alone,  some  time  after,  proved  his  will.  In  the  meantime  the  estates  in 
question  had  been  sequestered,  about  the  year  1792,  by  the  then  government 
of  France. 

By  an  article  in  the  treaty  of  peace  between  Great  Britain  and  France, 
dated  the  30th  of  May,  1814,  it  was  stipulated  that  commissioners  should  be 
appointed  to  undertake  the  examination  of  the  claims  of  British  subjects  on 
the  French  government,  for  the  value  of  property  illegally  confiscated  in 
France ;  and  by  the  treaty  of  the  SOtb  of  November,  1815,  and  two  con- 
ventions annexed  to  it,  a  capital  producing  an  annual  interest  of  3,500,000 
francs,  was  to  be  inscribed  in  the  great  book  af  the  public  debt  of  France^ 
in  the  names  of  commissioners,  as  a  fund  of  guarantee  for  liquidating  these 
claims,  and  a  period  was  appointed  for  persons  to  bring  forward  claims, 
^after  the  expiration  of  which  they  were  no  longer  to  have  the  benefit  of^he 

liquidation. 
[*86]  *By  the  statute  59  G.  3,  c.  31,  after  reciting  these  treaties  and 
conventiohs,  it  was  recited  that  commissioners  had  been  appointed 
on  the  part  of  Great  Britain^  that  they  had  inscribed  in  a  register  the  names 
of  all  claimants  who  presented  themselves  within  the  period  prescribed,  and 
had  liquidated  and  caused  to  be  paid  sums  amounting  to  2,945,000  francs  of 
interest  to  various  persons  so  inscribed  in  the  said  register.  It  then  recited 
another  convention  of  the  25th  of  April,  1818,  under  which  an  additional  sum, 
producing  an  interest  of  3,000,000  francs,  was  transferred  for  the  same  pur- 
pose. It  noticed  also  conventions  that  had  been  made  for  arranging  certain 
other  claims  upon  the  French  government,  and  that  commissioners  of  liqui- 
dation, arbitration  and  award  had  been  appointed  for  the  execution  of  all  the 
conventions,  and  commissioners  of  deposit,  in  whose  names  the  sums  were 
to  stand. 

The  act  then  empowered  the  commissioners  of  liquidation,  according  to 
the  forms  they  had  hitherto  observed,  to  apportion,  divide,  and  distribute  the 
sum  amongst,  and  to  order  the  same  to  be  paid  to,  the  several  claimants  whose 
names  were  duly  entered  in  the  said  register,  in  part  or  in  full  of  their  claims ; 
and  such  payment  in  full  or  in  part  and  any  rejection  of  such  claims  as  should 
by  the  commissioners,  or  on  appeal  to  his  majesty  in  council,  be  adjudged 
not  to  be  within  the  meaning  of  the  conventions,  was  to  be  final  and  conclu- 
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siYe,  aod  was  to  be  a  fall  and  entira  discbarga  of  the  French  go?erDment,  and 
of  his  majeaty'a  government,  from  any  demands  in  respect  of  any  claims 
falling  within  the  true  intentt  effect  and  meaning  of  the  conventions,  and 
which  had  been  inserted  in  the  registers  during  the  period  allotted  for  that 
purpose.  When  they  approved  of  a  claim,  they  were  to  make  an  order  upon 
the  commissioners  of  deposit  to  transfer  accordingly.  Claimants  dis- 
satisfied *with  the  determination  of  the  commissioners,  might,  within  [*87] 
three  months,  appeal  to  the  king  in  council,  who  was  empowered  to 
hear  the  matter,  and  finally  determine  it.  In  case  any  dispute  should  arise 
between  any  parties  inteiested  in  any  claim,  and  the  commissioners  should 
be  unable  to  decide  as  to  the  person  legally  entitled  to  the  amount  of  the 
claim  adjudged  by  them,  or  as  to  the  competency  of  the  person  te  give  a 
valid  discharge,  the  sum  adjudged  was  to  be  sold  out,  and  the  produce  paid 
into  the  bank  of  England,  in  the  name  of  the  accountant  general  of  the  court 
of  chancery,  and  the  court  was,  upon  petition  or  motion,  to  order  transfer  or 
payment  to  the  persons  entitled. 

The  bill  stated  that  the  defendant  Devereux,  as  the  personal  representative 
of  James  Fanning,  without  the  plaintiff's  knowledge,  made  a  claim  before  the 
commissioners  for  the  value  of  the  estates  in  question ;  his  claim  being  re- 
jected, he  appealed  to  the  king  in  council,  where  a  decision  in  his  favor  was 
made  on  the  29\h  of  September,  1820  ;  in  consequence  of  which  a  sum  of 
23,096  francs  of  annual  perpetual  rente  was  awarded  to  him,  and  an  order 
upon  the  commissioners  of  deposit  for  a  transfer  of  that  sum  was  delivered 
to  the  defendant  Reardon,  who  was  the  appointed  agent  of  Devereux.  The 
bill  insisted  that  the  plaintiff  was  entitled  to  a  moiety  of  the  rente  of  23,096 
francs,  of  which  it  prayed  an  account,  and  an  injunction  to  restrain  the  de- 
fendants from  transferring  it. 

A  motion  was  now  made  for  an  injunction  against  the  defendant  Rear-* 
don,  the  other  defendant,  Devereux,  being  out  of  the  jurisdiction.  The 
motion  was  supported  by  an  affidavit,  made  by  the  son  of  the  plaintiff^  de- 
posing to  the  different  facts  stated  in  the  bill,  but  speaking  as  to  his  belief 
only. 

•Mr.  Home  and  Mr.  Wakefield^  for  the  plaintiff: — If  the  property  [♦88} 
had  remained  in  specie,  the  plaintiff  would,  according  to  the  laws  of 
France,  have  been  entitled  to  a  moiety  ;  and  she  has,  therefore*  the  same 
right  with  respect  to  the  compensation  awarded  in  lieu  of  it ;  and  the  de- 
fendants, having  obtained  the  whole,  must  be  considered  as  trustees  for  the 
plaintiff  as  to  a  moiety.  Upon  the  question  of  the  jurisdiction  of  the  court* 
they  mentioned  a  late  case  of  Hatchet  v.  PatUeJ^a)  in  which  the  Vice- 
chancellor  was  of  opinion  that  the  act  and  conventions  in  question  did  not  pre- 
clude the  interposition  of  the  court,  and  that  the  fund  awarded  by  the  com- 
missioners was  subject  to  the  same  equities  in  the  hands  of  the  party 

(a)  Beported  on  another  point,  6  Mad.  4- 
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receiving  it,  as  the  property  in  lieu  of  which  it  was  given  would  have  been* 
If  we  had  been  apprized  of  the  facts  before,  we  should  have  made  a  elaim, 
and  the  money  would  then  have  been  paid  into  couit,  and  our  right  to  it  would 
have  been  decided  here. 

Mr.  Fonbldnquet  Mr.  Hart^  and  Mr.  RoupeU^  for  the  defendant,  contended 
that  the  act  and  conventions  had  shut  out  the  jurisdiction  of  the  court.  It 
is  expressly  declared,  that  the  decisions  of  the  commissioners,  or  of  the  king 
in  council  on  appeal,  shall  be  final.  The  parties  had  no  previous  right 
to  claim  the  fond  in  question ;  it  is  a  benefit  derived  only  from  the  bounty 
of  the  two  governments,  and  conferred  by  the  conventions ;  it  cannot, 
therefore,  be  made  a  subject  of  litigation.  The  Nabob  of  the  Camatic 
V.  The  East  India  Company. (a)  It  most  be  received,  not  as  a  matter 
of  right,  but  as  a  gift,  in  the  manner  in  whi<^  those  who  give  it  think 
fit.  If  indeed,  the  defendant  had  claimed,  in  the  character  of  executor 
it  might  have  been  held  that  the  fund  would  be  assets ;  or  if  he 
[*69]  claimed  as  a  trustee,  that  his  ^cestui  que  trusts  might  call  for  an 
account ;  but  he  claimed  and  recovered  as  the  person  legally  and 
beneficially  entitled,  and  the  plaintiflf  now  insists  upon  an  adverse  legal 
title,  and  not  upon  any  equitable  right     How  then  can  any  trust  be  raised  ? 

According  to  the  law  of  successions^  which  prevailed  in  France  irom  1794 
to  1808,  the  property  of  persons  dying  without  leaving  issue,  or  brothers  or 
sisters,  or  the  issue  of  brothers  or  sisters,  ascended  to  their  parents,  or  the 
survivor  of  them ;  hence  the  right  of  Mary  Rose  Fanning,  upon  her  death  in 
1801,  became  vested  in  her  father,  under  whom  the  defendant  Devereux, 
claims.  They  also  insisted,  that  the  affidavit  on  which  the  motion  was  made, 
being  sworn  by  a  person  not  a  party,  and  speaking  only  to  information  and 
belief,  did  not  verify  the  facts  so  as  to  warrant  the  court  in  granting  an  in- 
junction. 

The  LfORB  Chancellor  : — It  strikes  me  that  the  act  does  not  pitevent  this 
application.  It  provides  only  for  those  who  had  made  claims  prior  to  it;  it 
gives  an  appeal  to  the  privy  council,  and  makes  their  determinaition  final ;  but 
that  can  only  be  as  between  the  parties  to  that  determination,  and  persons  not 
having  claimed  before'  could  not  go  in  under  it.  The  question  is,  whether  the 
act  is  to  be  considered  as  definitively  deciding  that  those  who  had  not  claimed 
before  it  passed,  were  to  have  no  claim  at  all. 

It  seems  to  me  to  amount  to  this,  that  Devereux.as  the  executor  of  Fanning, 
made  a  claim  before  the  commissioners ;  they  rejected  it,  but,  upon  appeal,  it 
was  allowed  :  nothing  was  then  said  about  the  plaintiff  or  her  claim.  Then 
consider  the  effect  of  the  convention  and  the  act ;  they  gave  a  jurisdic- 
[*90l  tion  10  the  commissioners  as  *to  claims  previously  made,  but  did  they 
intend  to  put  an  end  to  all  rights,  equitable  or  otherwise,  which  the  par- 
ties entitled  had  not  then  claimed  ?    It  seems,  that  if  a  person  claims,  and  re- 

(a)  1  Vet.  Jun.  371.    9  Vei.  jun.  50. 
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esivM  Ni  ike  cbAnicler  of  a  trastee,  tbe  ad  woold  not  shot  out  die  equities  of 
his  C99tm  que  tru$ts.  It  aeesus  alao,  that  when  the  same  sum  was  claimed 
if  aeveral  persons,  it  was  to  be  paid  to  the  accountant  general,  and  tbe  right 
to  it  sMlled  in  this  eottft :  but  tbe  act  ioM  Bot  say,  that  anlese  peieons  claim- 
mg  ao  eqsitaUe  tide  to  tbe  money  go  in  before  the  commissioners,  and  hate  it 
paid  into  oeurt,  tbey  shaH  aiake  no  etaim  afterwards. 

Tbe  neit  qoeatioA  is,  sop^^iog  for  a  moasent  that  I  have  jurisdiotton, 
wholber  a  case  is  made  out  to  aolhoriie  a  restraint  upon  the  property,  I  will 
lead  tbe  bill  and  afidavit  and  then  decide  it ;  and  in  tbe  mean  time  the  defend- 
not  tisaoa(er{l]         « 


April  I4»  17»  30«— Tbe  Ijord  Cbaooellor  said,  that  the  affidafit  as  to  tha 
French  law  was  not  sufficient ;  it  was  a  subject  on  which  there  might  eaeiljr 
be  a  mistaicAi  and  the  affidavit  ouf|bi  to  be  made  by  a  professional  person* 

An  additional  affidavit  was  afterwards  filed  on  the  part  of  the  plaintiff,  swora 
by  a  person  who  had  practiced  as  an  advocate  in  France.     His  Lordship  ex 
pressed  himself  to  be  aatiflfied  with  it,  aa  establisiuag  tbe  point  of  law  for 
which  the  plaintiff  contended,  but  ultimately  refused  the  iojoactioB,  on  tbe 
ground  that  tbe  affidavit  of  tbe  facu  waa  not  soffioienuiS] 

[I]  S.  C.  2  Sim.  Jl  Sta.  431.  3  Rubs.  608,  and  tee  Uoyd  ▼.  Lard  TVinwZstoion,  A  Sim.  39€, 
Ellis  V.  Earl  Grey,  6  Sim.  214.  Frewin  ▼.  Lewity  4  Myl.  Sl  Cr.  349.  Prevail  ▼.  Bache,  14 
Patera,  95.  Ddafteld  V.  Colden,  1  Fai^e,  139.  Varet  ▼.  N.  F.  /m.  Co.,  7  Paige,  560.  Radcliff 
r«  C!»cta%  1  Hoft  Rep.  96.  Tbt  joriaaScCioa  of  tlris  aooft  tfaonot  be  talmii  away  hj  another  jaris. 
diatieB  kaviog  eegaisaaas  givea  to  it  of  the  fSOM  matlar.  Tkt  Aitmmf  Otmtrml  v.  Jjpjna|{»  a 
MyL  &  Cr.  628.  Eyre  ▼.  Everett,  2  Ruaa.  381.  Oardntr  t.  TViiateca  e/  NawkwrgK  2  Jobna. 
Ch.  ftep.^  162.  Sailly  v.  Elmore,  2  Paige,  497.  Cumminga  7.  Latham,  4  Monroe's  (Kent.) 
Eep.  109. 

{8]  A  wtt  exssnfed  in  Onte  waa  admitted  to  piobate,  en  the  teatimonj  of  wftneaees  eztmmed 
vadas  a  ooanaiiaion  wbo  atated  in  faaeial  tenna,  thai  it  waa  esoeoted  aoeoidinf  to  tho  lawa  of 
that  coon  try.  It  wai  insisted  by  the  parly  opposing  the  inainuation  of  the  will,  •«  that  the  laws  of 
Cuba  could  not  be  established  by  parol,  and  that  a  sworn  or  authenticated  copy  of  the  law  should 
he  pnidoeed.**  "  I  think"  says  Chancellor  Walworth,  **  that  is  a  sufficient  answer  to  this  objection, 
tim  it  doea  aot  appear  fioB  Ui«  teatlmoiiy  that  there  ii  any  wiitten  law  on  the  anbject,  at  which 
law  an  autbeatioated  oopy  of  the  reeord  oooki  be  prodoeed.  SpaiB  haa  its  /mra,  or  imwrRten 
eommon  law,  as  well  as  England  and  the  United  Statea.**  Althoogb  there  are  extant,  ancient 
written  codes  of  Spanish  law,  yet  the  Chancellor  holda  that  they  **  cannot  be  now  considered  in 
tbe  nature  of  atatnte  laWa  which  muat  be  proved  by  an  exemplification  of  the  original  records  of 
the  compilatieB,  evaa  if  aaeh  reoofda  efer  exlafed."  No  qoeation  waa  raiaed  aa  to  the  qoaKfication 
of  the  witoeaa  to  teatify  fefardinf  the  law ;  one  of  then,  a  aQbaeribiBg  witneaa,  being  a  lawyer, 
and  the  other  the  eecribano  ox  notary,  in  whose  archives  the  will  waa  depoaited  and  regiaterady 
and  which  could  not  be  removed  from  thence.    In  the  Matter  of  Roberta  WiU,  8  Paige,  446. 
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[•91]        *Thb  East  India  Company  v.  Bazett,  and  Others. 
1821  ;  May  5. 
New  trial  of  an  iwne  gianted,  tlie  verdict  heing  mmtiefketory  from  the  cmsnmstanees  onder  which 

the  jnry  retained  it 

This  was  a  bill  of  interpleader  filed  against  several  persons  claiming  respec- 
tively to  be  entitled  to  sixty-two  chests  of  indigo,  of  which  the  plaintiffs  were 
holders.  On  a  motion  to  dissolve  the  injanction,  an  issue  was  directed  to  try 
whether  the  defendants  Canaan  and  Harper,  were  entitled  to  the  indigo  in 
question ;  they  were  to  be  the  plaintiffs,  and  ilte  other  defendants  the  defend^ 
ants  in  the  issue.  The  trial  took  place  at  Guildhall,  before  the  lord  chief  jus- 
tice of  the  king's  bench  and  a  special  jury,  and  a  verdict  was  found  for  the 
defendants. 

A  motion  being  now  made  for  a  new  trial,  the  following  circumstances  ap* 
peared  by  affidavit.  After  the  summing  up,  the  jury  retired  to  consider  their 
verdict ;  and  having  been  absent  a  considerable  time,  the  foreman  and  two 
others,  about  four  o'clock  in  the  afternoon,  returned  into  court ;  and  the  fore- 
man addressing  himself  to  the  lord  chief  justice,  asked  how  they  were  to  act, 
saying  that  they  had  been  turning  it  all  manner  of  ways,  but  could  not  agree, 
and  they  differed  so  much,  that  they  thought  it  impossible  that  they  could  agree. 
The  lord  chief  justice  answered,  that  he  had  no  means  of  permitting  them  to 
separate  without  their  agreeing  ;  upon  which  one  of  them  replied,  that  it  was 
sometimes  done  by  the  parties  consenting  to  withdraw  a  juror.  The  lord  chief 
justice  then,  after  some  communication  with  the  counsel,  desired  the  jury  tore* 
tire  again  to  their  chamber,  while  the  solicitors  and  their  clients  consulted^  the 
result  of  which  should  be  communicated  to  them.  They  retired,  and 
[*92]  after  some  interval  returned,  and  found  a  verdict  *for  the  defendants  : 
the  statements  as  to  the  length  of  the  interval  during  which  they  were 
absent,  varied  from  a  quarter  of  an  hour  to  an  hour.  It  was  stated  in  the  affi ; 
davits  on  one  side,  that  the  defendants'  counsel  had,  in  the  hearing  of  the  jury, 
offered  to  consent  to  withdraw  a  juror ;  on  the  other  side,  it  was  represented 
that  the  jury  could  not  have  known  from  which  party  the  refusal  to  withdraw 
a  juror  came,  (t  appeared,  however,  that  during  their  absence,  they  had 
twice  sent  the  officer,  under  whose  care  they  were,  to  bring  to  them  the  plain- 
tiffs' attorney,  expressing,  at  the  same  time,  a  great  unwillingness  to  be  de- 
tained ;  he,  however,  both  times  refused  to  go  to  them,  and  it  was  shortly  after 
his  second  refusal  that  they  returned  with  their  verdict.  An  application  for  a 
new  trial  had  been  made  to  his  honor  the  Vice-chancellor,  who  refused  it. 

Mr.  Tindalf  Mr.  /.  Evans,  and  Mr.  Teed,  in  support  of  the  motion,  post- 
poned the  other  objections  that  they  had  to  the  verdict,  till  that  arising  from 
the  circumstances  attending  the  conduct  of  the  jury,  on  which  alone  they 
contended  that  it  must  be  set  aside,  should  be  disposed  ot  They  cited  Hale 
V.  Cove,  {a) 

(«)  1  Stra.  643. 


€ASB8  IN  CHANCERY.  94 

1831.— HmRmI  India  CoMfMiyT.  Bawtl. 

Mr.  Wingfield  and  Mr.  Rose^  on  the  other  side,  contended  that  there  was 
no  reason  to  suppose  that  the  jury,  composed  of  very  respectable  individuals, 
had  come  to  a  conclusion  unfairly  ;  and  they  contended  that  the  verdict  was 
consistent  with  the  evidence. 

The  Lord  CHiLNOKi.LOR : — This  is  a  bill  of  interpleader,  filed  by  persons 
in  possession  of  property,  stating  the  claims  made  to  it  by  the  several 
defendants  ;  and  if  the  old  practice  were  pursued,  *it  would  not  be  of  [*93] 
course  that  it  should  go  to  a  jury  ;  for  the  parties  may  be  required  to 
proceed  here  in  the  examination  of  witnesses,  and  this  court  may  then  decide 
upon  the  result  of  the  evidence.[l]  But  in  many  cases,  the  court  foreseeing 
that  the  matter  must  finally  be  tried  before  a  jury,  directs  at  once  an  issue  or 
an  action ;  but  although  the  shorter  course  is  thus  taken,  the  principle  must 
be  the  same  as  with  an  issue  directed  in  the  common  way.  There  is  this  dif- 
ference between  a  motion  for  a  new  trial  in  a  court  of  law  and  in  a  co^urt  of 
equity.  In  a  court  of  law,  if  the  jury  find  the  fact,  although  the  judge  may 
think  differently,  yet  it  is  permitted  to  stand,  for  the  finding  the  fact  is  the 
province  of  the  jury  ;  but  here  the  verdict  is  something  more  than  the  verdict 
of  the  jury ;  it  must  be  such  as  to  satisfy  the  court,  (bat  it  can  make  that  its 
own  declaration  of  the  fact,  which  the  jury  have  made  tbeirs.[2] 

Then  was  this  case  so  satisfactorily  tried,  that  the  conscience  of  the  court 
can  be  assured  that  it  was  duly  considered  and  duly  decided  ?  The  jury  were 
charged  by  the  judge,  and  perhaps  they  might  have  been  charged  to  decide  in 
the  manner  in  which  they  have  decided ;  they  then  retire,  whether  for  an  hour 
or  half  an  hour  is  not  material,  and  then  three  of  them  return  to  the  court,  and 
represent  that  it  is  a  case  of  such  difficulty,  that  they  think  they  never  shall 
agree.  Now  whether  they  did  or  did  not  think  that  one  party  would  consent 
to  withdraw  a  juror,  and  that  the  other  would  not,  is  a  question  raised  upon 
these  affidavits,  but  with  which  I  will  not  trouble  myself ;  nor  will  I  suppose 
that  they  decided  for  the  defendants,  because  the  plaintiffs'  solicitor  would  not 
answer  their  summons  ;  but  looking  at  their  going  out  of  court  under  these 
circumstances,  not  having  then  agreed,  and  at  their  not  having  agreed 
up  to  the  time  of  their  sending  the  second  message  to  the  plaintiffs' 
^solicitor  (for  that  is  the  conclusion  I  draw  from  their  sending  that  [*94] 
message,)  I  cannot  consider  that  the  question,  which  they  could  not 
decide  in  two  hours,  could  be  properly  settled  in  so  short  an  interval  as  elapsed 
between  that  message  and  their  delivering  the  verdict.  I  do  not  think  that  is 
the  way  in  which  issues  from  this  court  should  be  tried.  I  beg  it  to  be  under- 
stood that  I  do  not  impute  any  thing  to  the  jury  :  they  probably  thought  it 
was  the  best  verdict ;  but  there  was  not  a  period  sufficient  for  consideration 
between  the  existence  of  the  difficulty  and  its  removal. 

New  uial  granted.  Reg.  Lib.  A.  1820,  fol.  1366. 

[1]  Vide  AngM  ▼.  Hadden,  16  Vet.  203.    2  Hoff.  Pnet.  104. 

[2J  Vide  Barktf  ▼.  Ray,  2  Rom.  53.     Head  ?.  H$ad,  Turo.  &  Rim.  136.    S.  C  }  8im.  &  Sto. 
150.    Mulock  ▼.  Mubck,  1  Edw.  Ch.  Rep.  14. 
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Ex  PARTE  OrD,  in  TBB  MATTER  OF  ShIELDS,  A  LuNATIC. 

J821 ;  May  8. 

Tbe  committee  of  a  Imsatic  ought  to  be  reeident  within  the  jnriediction  of  the  coart,  and,  there- 

foie  an  allowaBOOt  iMde  hhn  fur  expeiiMS  in  Tiiithig  tiM  lonatie,  dfoeootSuned  on  hw  groing  to  Kto 

in  Scotland. 

Thzb  was  tbe  petition  of  the  commiUee  of  the  person  of  the  lunatic,  praying 
(inter  alia)  the  payment  of  tbe  arreara  of  a  aom  of  40/.  per  annum,  directed  to 
be  allowed  to  him  aa  a  compensation  for  the  expenses  incurred  by  him  in  visit- 
ing tbe  lunatic.  It  appeared  that  the  petitioner  had  resided  in  Scotland  from 
1813  to  1821. 

Mr.  Heald  and  Mr.  Petnberton,  in  support  of  the  petition. 

Mr.  Trawer^  against  it. 

The  Lord  Chancellor  : — ^If  a  sum  was  allowed  the  committee  for  the 
expenses  of  visiting  the  lunatic,  and  be  thinks  proper  to  retire  out  of 
[*95]  the  jurisdiction,  where  the  court  cannot  compel  him  to  *do  his  duty, 
the  court  would  not  order  it  to  be  paid  to  him.  It  niust  be  paid  to 
some  one  over  whom  the  court  has  a  control.  If  an  application  had  been 
made,  stating  that  he  was  gone  to  reside  permanently  in  Scotland,  the  court 
would  have  said  that  the  allowance  should  be  discontinued.  He  ought  not, 
after  going  there,  to  have  continued  in  the  character  of  committee.  It  was  his 
duty  to  have  given  it  up  ;  and  I  cannot  allow  this  petition  for  the  sake  of  the 
principle  ;  but  you  may  take  an  inquiry,  at  the  peril  of  costs,  as  to  any  expen- 
ses actually  incurred.  

The  order  declared  that  the  petitioner  was  not  entitled  to  the  allowance  of 
40/.  per  annum  claimed  by  him,  and  directed  the  master  to  inquire,  regard 
being  had  to  any  visits  which  he  should  find  to  have  been  actually  made  by 
the  petitioner  to  the  lunatic  at  his  place  of  residence,  whether  any,  and  what 
sum  ought  to  be  allowed  him  for  such  visits.[l] 


Daws  v.  Benn. 


Bolls.— 1821 :  May  13, 15. 

In  a  salt  hy  an  impropriate  rector  t>r  tithes,  when  the  defence  is  that  the  tithe**  hi  qnestton  is 

viearia),  and  tbe  yicar  who  is  a  defendant  dies  dnring  the  sntt,  it  is  not  necessary  to  make  tbe 

new  vioar  a  party,  if  the  plaintiff  will  waive  the  account  subsequent  to  his  induction. 
The  tithe  of  tare  seed  held  to  be  a  email  tithe. 
An  usage  of  rendering  one  article  of  small  tithe  to  the  rector,  will  not  support  his  title  against 

the  Ticar,  if  it  appears  to  hare  originated  from  a  mistaken  notion  that  the  article  in  question 

was  a  great  1 


On  the  former  hearing  of  this  cause,  reported  1  Jac.  &  Walk.,  p.  513,    an 
(1]  Vide  £«  pdrie  Fermor;  post,  404.    Logan  v.  FatrZis,  post,  193. 
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order  was  nnide  for  it  to  ttami  of  er,  with  liberty  for  the  plaintiff  to  amend 
hin  bill  by  adding  parties,  and  to  bring  on  bit  cause  again  to  a  hearing  as  he 
should  be  advised.    A  bill  of  revivor  was  filed  against  the  executor 
of  Dr.  Whitfield,  the  late  vicar,  *to  which  an  answer  was  pot  in,  and   [*96] 
the  cause  again  set  down  to  be  beard.    On  its  coining  on,  an  objecttoo 
was  taken  on  the  ground  that  the  present  vicar  had  not  been  made  a  party. 

Mr.  Agar  and  Mr.  PkUimore^  in  support  of  the  objection,  contended  that 
the  plaintiff,  in  not  ansending  the  bill,  had  not  complied  with  the  order,  and 
that  he  liad  not  followed  the  opinion  of  the  court,  according  to  which  it  was 
necessary  that  the  present  vicar  should  be  a  party,  for  the  purpose  of  sup- 
porting the  right.  The  decree,  if  in  favor  of  the  plaintiff,  must  embrace 
the  account  down  to  the  date  of  the  report ;  the  present  vicar  is  therefore  in- 
terested* 

Mr.  WetherelU  Mr.  Roupell,  and  Mr.  Sidebatiom^  for  the  plaintiff,  observ- 
ed, that  it  was  impossible  to  comply  literally  with  the  order  by  amending 
the  bill,  as  the  circumstance  which  Was  considered  to  render  an  addition 
of  parties  necessary  had  occurred  subsequently  to  the  commencement  of 
the  suit ;  the  order  only  meant  that  the  pleadings  were  to  be  put  into  i  pro- 
per shape.  The  present  vicar  has  no  interest  in  the  tithes  demanded  by  the 
bill ;  and  it  would  be  multifarious  to  join  in  one  suit  a  prayer  for  an  account 
during  the  periods  of  two  different  incumbents.  The  bill  here  only  prays 
the  account  for  the  years  18K)  and  1814,  and  it  is  not,  therefore,  a  matter  of 
course  that  the  account  should  be  carried  on  to  the  report,  as  the  title  of  the 
plaintiff  or  the  defendant's  occupancy  might  have  ceased ;  at  least  it  is  not 
Qecessary  to  continue  the  account  beyond  those  years,  if  the  plaintiff  waives  j 

itf  as  he  is  willing  to  do. 

Tbb  Master  of  thb  Rolls  : — ^There  are  two  ways  of  considering  the  | 

question  of  the  necessity  of  making  the  vicar,  who  has  become  such 
since  the  comnoiencement  of  the  suit,  a  party  to  it ;  first,  ^whether  it  is    [*97j  i 

necessary  in  respect  of  the  right ;  and,  secondly,  in  respect  of  the  | 

account.  Now  in  respct  of  the  right  I  think  it  is  not  necessary,  because 
the  bill  is  for  an  account  only,  and  not  to  establish  any  right ;  in  another 
suit  there  may  be  another  decision.  But  the  vicar  may  be  interested  in 
the  account,  and  for  that  reason  may  be  a  necessary  party. 

I  do  sot  recollect  any  case  where  the  circumstance  of  the  vicar  dying  before 
the  hearing  has  occurred.  A  similar  difficulty  would  arise,  if  he  were  to  die 
after  the  hearing,  and  the  decree  being  pronounced  ;  for  then,  according  to  the 
practice  of  the  court,  the  account  would  be  carried  on  to  the  date  of  the  report 
and  thus  the  interest  of  this  new  vicar  may  be  affected,  although  the  time  for 
making  faim  a  party  would  be  past ;  still  the  decree  would  be  right.  Yet  I  do 
not  recollect  any  instance  where  the  vicar,  as  being  interested  in  the  account 
going  on  before  the  master,  has  been  made  a  party  by  supplemental  or  other 
bill,  a  difficulty  belonging  to  the  practice  of  continuing  the  account  beyond  the 
time  of  the  cause  being  at  issue.    In  the  case  of  the  death  being  before  the 
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decree  as  here,  it  must  be  done,  if  et  all,  by  a  supplemental  bill»  as  the  evmit 
being  subsequent  could  not  be  stated  by  amendment ;  but  I  do  not  remember 
a  case  where  such  a  bill  has  beeu  filed. 

Fortunately  we  ha?e  not  to  deal  with  the  difficulty  here,  as  the  plaintiff  suf- 
ficiently answers  it,  by  waiving  the  account,  except  as  to  those  two  years  ;  tho 
suit  being  thus  confined,  for  what  purpose  should  the  vicar  be  made  a  party  ? 
It  would  be»perfectly  nugatory,  for  be  ought  not  to  be  made  a  party  to  contest 
the  right ;  and  the  object  of  the  suit  now  is  reduced  to  an  account  in  which  be 

is  not  interested. 
[*98]        It  is  said  that  the  court  decided  the  question,  by  its  *order,  directing 

the  bill  to  be  amended ;  that,  however,  is  attending  to  the  technical 
language  of  the  order  more  than  to  the  substance.  The  question  then  discussed 
was,  whether  it  could  be  heard  in  the  absence  of  both  vicars,  and  of  the  person 
interested  in  the  account  ?  The  tithe  in  question  being  apparently  a  small 
tithe,  belonging  prima  facie  to  the  vicar,  and  the  plaintiff  having  originally 
made  him  a  party,  the  question  was,  whether  he  could  bring  it  to  a  hearing, 
with  the  occupier  for  the  only  defendant ;  and  the  decision  was,  that  the  person 
interested  in  the  account  must  be  a  party.  It  was  not  then  avowed  that  the 
account  would  be  taken  for  those  two  years  only.  The  word  amende  in  the 
order,  was  certainly  incorrect,  as  neither  could  be  made  parties  by  amendment* 
But  the  court  is  not  to  be  tied  down  by  the  word,  and  I  do  not  think  it  neces- 
sary»  in  a  case  circumstanced  like  this,  that  the  present  vicar  should  be  added. 

The  evidence  of  several  witnesses  was  read,  proving  that  the  tithe  of  seed 
tares  had  for  many  years  past  been  usually  paid  to  the  rector :  they  also 
proved  that  the  tithe  of  tares  cut  green  had  been  paid  to  the  vicar,  who  also 
received  the  tithe  of  hay  and  clover.  It  appeared,  that  upon  the  action  in  the 
common  pleas,  the  admissions  were  framed  so  as  to  state  the  vicar  to  be  enti* 
tied  to  all  small  tithe,  and  that  the  question  was,  whether  the  tithe  of  tare  seed 
was  a  great  or  small  tithe.  Lord  C.J.  Gibbs,  before  whom  it  was  tried, 
rejected  evidence  which  was  offered  to  prove  the  custom  of  rendering  the  tithe 
in  question  to  the  rector ;  and  the  plaintiff  then  elected  to  be  nonsuited,   his 

I  lordship  having  (as  stated  by  the  defendant)  given  his  opinion  that  it  was  a 

I  small  tithe.    The  defendant  produced  a  minister's  account  in  the  3Sd 

[*99J  year  of  Hen.  8,  in  which  the  tithes  *of  grain  only  were  mentioned  as 
belonging  to  the  rectory,  and  the  parliamentary  survey,  which  recited 
a  lease  of  the  rectory ;  and  it  was  stated  by  a  memorandum  that  the  tithe  of 
corn  only  was  gathered  by  virtue  of  it :  it  also  mentioned  that  the  vicarage 
was  endowed  with  thirteen  acres  of  glebe  and  the  small  tithes. 

For  the  plaintiff  it  was  argued,  that  the  tithe  of  tare  seed  was  a  great  tithe. 
It  is  a  pulse  or  grain.  There  is  no  reason  for  distinguishing  it  from  other 
liguminous  plants.    In  Burvls  Ecclesiastical  Laio{a)  tares  are  classed  among 

i 

I  (a)yoLtiLp.460. 
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olber  torts  of  grain.  In  Hodgson  ▼.  Smithf(a)  it  was  resolved,  ibat  tares, 
whether  cot  green  or  ripe  are  a  great  tithe ;  and  this  case  was  recognized  to 
be  law  by  Lord  Keeper  Henley  in  Sim§  ▼.  Befm$tL{b)  In  SUers  ▼.  Bras^ 
stsr,(c)  tares  cut  green  were^held  to  be  great  tithe.  It  is  laid  down  that  seedi 
in  general  are  small  tithes ;  and  in  WaUis  r.  Pain,{d)  it  was  so  decided  witk 
respect  to  clover  seed.  But  there  is  no  magic  in  the  use  of  the  w<Mrd  seed  ; 
for  wheat,  peas  and  beans,  and  other  articles  confessedly  great  tithe,  are  equally 
to  be  classed  under  the  head  of  seeds.  The  decisions  have  only  been  n  to 
grass  seeds.  The  question  must  depend  on  the  nature  of  the  product,  and 
this  is  a  species  of  grain.  But  even  if  tare  seed  be  not  generally  a  great  tithe, 
we  have  evidence  of  actual  perception  for  many  years  back.  The  vicar's  title, 
no  endowment  having  been  produced,  rests  only  on  usage,  and  is  therefore 
confined  to  that  which  usage  gives  him.  It  appears  by  the  evidence,  that  hi 
has  been  in  the  perception  of  the  tithe  of  tares  cut  green,  thus  enjoy* 
ing  a  particular  kind  of  great  tithe.  On  the  *other  hand,  the  tithe  of  [*1M] 
tare  seed  has  always  been  rendered  to  the  rector,  which,  whether  it  be 
great  or  small  in  its  nature,  is  conclusive  against  any  right  on  the  part  of  the 
Ticar. 

For  the  defendant  it  was  contended,  that  since  the  case  of  WaUis  v.  Painf 
it  had  been  held  to  be  settled  that  the  tithes  of  all  seeds  were  small  tithes. 
Clarke  v.  Stapler ^(e)  Howleyy.  Venables^ig)  Cartwright  v.  Bailey, (h)  Qar^ 
rard  v.  SchoUar.{i)  Now  tare  seed  must  follow  the  rule  of  tithing  that  pre« 
vails  as  to  seeds,  and  not  that  as  to  grain.  Lord  C.  J.  Gibbs  was  of  that 
opinion,  and  on  that  ground  nonsuited  the  plaintiff.  Tare  seed  is  used  only 
for  seed,  not  for  food.  In  the  late  com  laws  it  is  not  mentioned  amongst  the 
different  kinds  of  grain.  In  Hodgson  v.  Smith  the  point  did  not  arise,  for  it 
appears  from  the  pleadings  that  the  tares  in  question  there  were  cut  green  for 
fodder,  and  not  intended  for  seed.  The  documents  produced  show  that  the 
rector  is  only  entitled  to  tithe  of  corn  and  grain  ;  the  endowment  most  be  of 
the  rest,  and  the  evidence  proves  the  vicar's  right  to  the  tithe  of  green  tares  as 
well  as  of  hay.  His  having  been  out  of  the  enjoyment  of  a  portion  of  the 
tithe  belonging  to  bis  vicarage  will  not  preclude  him  from  now  recovering  it. 
Kennicott  v.  Watson.(k) 

The  Master  of  the  Rolls  : — ^The  claim  of  the  plaintiff  rests  upon  two 
distinct  grounds ;  first,  that,  as  rector,  he  is  entitled  to  all  tithe  not  included  in 
the  vicar*s  endowment ;  and  that  whether  tare  seed  be  or  be  not  a  small  tithe, 
it  is  proved  by  the  usage  and  enjoyment  that  it  is  not  an  article  of 
which  *the  vicar  ever  was  endowed  ;  for  it  does  not  follow  that  if  it  be  [*101] 

(ft)  Banb.  279.  n. ;  1  Wood,  21 ;  3  GwiU.  743,  n.  (6)  Bacon.  Ab.  Tithes  K.    1  Edeo,  382. 

(c)  2  Wood  373.     2  GwiU.  742.  (d)  Com.  633.    GwiU.  749.    Banb.  344. 

(e)  3  GwiU.  926 ;  3  Wood,  121.  (g)  3  Wood.  207. 

{h)  8  Wood,  146 ;  3  Gwai.  988.  (i)  3  Wood,  415  s  3  Gwai.  1045. 

(ft)  2  FHoo,  250,  n. 
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preat  tiibe  it  is  rectorial,  or  that  if  amall  it  is  Ticarial.    Seeoodly^  it  is  insisled 
that  the  tithe  of  tare  seed  is  by  law  a  great  tithe* 

The  first  point  is,  whether  the  plaintiff  makes  out  his  title  by  usage,  and 
ibat  sets  aside  the  question  whether  the  tithe  be  great  or  saiall.  Prima  faci^ 
as  rector,  be  is  entitled  to  all,  and  he  has  besides,  in  bis  favor,  evidence  of  pos« 
session  and  enjoyment  for  many  years  without  dispute.  But  it  is  necessary  to 
consider  what  the  e? ideoce  of  the  enjoyment  is ;  for  it  may  ha? e  pioceeded 
from  a  mistaken  notion  as  to  the  right  pre?ailing  in  tbis  parish ;  tliere  may 
bafe  been  an  erroneous  opinion  on  the  question  whether  it  be  great  or  small 
tttbe.  In  the  demise  of  the  rectory  recited  in  the  parliamentary  surrey,  all 
the  great  tithes  are  expressly  included  ;  but  it  is  mentioned  that  the  actual  en- 
JDyment  under  it  did  net  extend  to  any  article  but  com,  and  there  being  evi- 
dence showing  that  the  tithe  of  hay  and  clover  has  been  rendered  to  the  vicar, 
or  that  be  has  received  cooipositions  including  them,  this  tends  strongly  lo 
oarsow  the  right  of  the  rector  to  the  tithe  of  com  and  grain  as  spoken  of  in 
the  minister's  account.  Then  we  must  consider  whether  the  usage  has  aot 
arisen  from  an  opinion,  that  tare  seed  is  included  under  the  head  of  corn  and 
grain,  and  that  the  rector,  therefore,  would  take  it,  supposing  his  right  to  be 
confined  to  that  species  of  tithe. 

The  first  witness  says,  that  soon  after  the  yeni  1766,  one  House  became  the 
purchaser  of  the  tithes  of  com  and  grain,  including  the  tithe  of  seed  tares, 
commonly  called  the  great  tithes ;  that  strongly  shows  that  in  the  opinion  of 
this  witness  the  titbe  in  question  was  considered  to  be  a  great  tithe. 
[*102]  He  adds,  that  the  titbe  of  *green  tases  was  pakl  to  the  vicar,  *'  being 
considered  as  a  vicarial  tithe."  It  seems  as  if  an  opinion  had  been 
taken  up  in  tbis  parish,  that  tares  when  cut  green  are  small  tithe,  hot  that  tbe 
seeds  are  great  tithe,  and  on  that  accoiHit  belong  to  the  rector*  Several  other 
witnesses  speak  of  '*  the  great  titbes  including  seed  tares ;"  two  say  that  the 
tithe  of  seed  tares  was  always  deemed  a  great  tithe  ;  and  another  who  was  a 
laborer  to  a  former  lessee,  speaks  of  having  gathered  tbe  tithe  of  seed  tares  as 
a  great  lithe.  One  witness  speaks  nakedly  to  the  fact  of  enjoyment ;  the 
others,  by  their  evidence,  account  for  it  in  this  manner,  and  their  testimony  ie 
not  inconsistent  with  his.  Taking  it  all  together,  the  usage  appears  to  be  re* 
fenrble  to  the  opinion,  whether  right  or  wrong,  that  this  was  a  great  tithe.  We 
cannot  shut  our  eyes  to  the  ground  on  which  it  has  prerailed. 

Then  if  the  usage  is  of  this  qualified  nature,  and  if  by  law  tithe  of  tare 
seed  is  not  a  great  tithe,  we  see  the  importance  of  those  cases  of  Clarke  v* 
Siaipter,  where  there  was  actual  enjoyment  in  favor  of  tbe  rector,  and  Cart' 
wright  V.  Bailey^  where  the  vicar's  case  consisted  only  of  tbe  enjoyment  of 
other  small  tithes.  In  Clarke  v.  Stapler,  the  endownoent  comrprised  the  small 
tithes,  and  the  article  in  question  being  a  small  tithe  was  decreed  to  the  vicar, 
though  it  bad  always  been  received  by  tbe  impropriate^ ;  in  both  those  cases 
tbe  usage  was  got  rid  of.  When  you  get  it  admitted  that  all  the  smaU  tithe 
belongs  to  the  vicar,  it  becomes  always  a  mere  question  of  law  whether  the 
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mHiclb  ii  a  great  or  small  titbe.  In  the  preaeiit  case  it  was  admiilad  at  the 
trial,  that  the  vicar  was  entitled  to  all  small  tithes ;  the  documeau  produced 
prove  the  rector's  right  to  be  confined  to  tithe  of  com  and  grain,  and  the  e?i- 
dence  of  enjoy  roent^  eicept  as  to  this  article,  proves  the  same. 

*The  casci  therefore,  comes  round  to  the  general  question  whether  [*108] 
the  tithe  of  tare  seed  be  in  law  great  or  small.  Now,  first,  consi* 
dering  it  in  the  absence  of  all  auihorities^  is  it  or  is  it  not  a  seed  ?  and  if  it  is, 
are  not  the  tithes  of  all  seeds  small  ?  On  that  point  the  case  of  WaUi$  v.  Painf 
which  was  so  well  considered,  in  which  the  authorities,  not  only  that  of  Lord 
Coke,  as  Lord  Henry  supposed,(a)  but  all  the  others  were  reviewed,  and  the 
general  distinction  of  the  ancient  common  law  between  corn  and  grain  and 
seeds  adverted  to,  is  decisive.  Lord  Chief  Baron  Comyn  there  sajrs,  "  As  to 
clover  seed  there  does  not  appear  any  express  determination  in  this  court,  that 
it  is  in  its  own  nature  a  small  tithe  ;  it  is  a  seed,  and  all  seeds  are  mentioned 
an  small  tithes,  and  no  instance  appears  that  ever  any  seed  was  held  to  be  a 
great  litlie."  It  is,  therefore,  to  be  taken  as  a  general  proposition,  that  with 
whatever  falls  under  the  denomination  of  seed,  the  principle  is  invariaUe.  On 
this  ground  Clark  v.  Stapler,  and  Cartwright  v<  Bailey  were  decided. 

The  case  before  Lord  Henley  does  not  apply  to  this ;  it  turned  on  the  point 
whether  peas  and  beans  gathered  green  were  a  great  or  small  tithe,  and  de- 
pended I  believe  upon  the  meaning  of  the  word  garbarum.  The  argument 
was  on  that,  and  it  was  held  to  comprehend  not  only  what  was  actually  bound 
up,  but  what  might  be.  All  that  he  could  say  upon  this  question  must  have 
been  merely  dictum ;  and  according  to  Mr.  Eden's  report,  he  only  speaks  gene* 
rally,  referring  to  Hodgson  v.  Smith ;  what  he  said  can  of  course  not  prove 
more  than  that  case  itself  proves,  and  it  was  only  decided  there,  that  tares  cut 
green,  whether  used  for  fodder  or  harvested,  was  great  tithe.  It  does 
not  appear  that  Lord  Henley  *meant  to  represent  that  case  to  have  [*104] 
decided  any  thing  as  to  seed  tares. 

The  only  question  then  is,  whether  tare  seeds  are  different  from  any  other 
seeds ;  and  there  is  no  authority  for  any  such  distinction.    The  argument  has 
been  that  it  is  analagous  to  corn  and  grain  \  but  why  is  it  more  so  than  clover  ? 
What  case  has  decided  it  to  be  an  exception  to  the  rule  that  by  the  common 
and  canon  law  the  tithe  of  all  seed  is  small  tithe  ?    I  am  aware  that  there  is  no 
direct  authority  as  to  tare  seed ;  nor  was  there  any  as  to  clover  seed  till  Wndln 
V.  Pain.    But  in  that  case  clover  seed  was  held  a  small  tithe,  because  it  is  a 
seed ;  then  how  can  I  take  this  out  of  the  general  principle,  unless  there  be 
some  authority  ?    Though  I  am  not  able  to  enter  much  into  any  agricultural 
view  of  the  question,  it  seems  to  me  that  it  must  fall  within  the  general  rule. 
I  should  have  mentioned  the  authority  of  the  lord  chief  justice,  which  is  direct- 
ly in  point,  and  entitled  to  great  weight.    It  clearly  was  his  opinion,  that  the 
tithe  in  question  is  a  small  tithe,  and  the  counsel  were  induced  to  submit  to  be 

(a)  6MSEdeo,408. 
9 
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1891— Watkms  ▼.  Matile. 

Tionsaited,  finding  from  what  he  intimated  that  be  was  against  then  upon  thttt 
point,  and  that  tbey  were  precluded  from  going  into  the  other  point  If  they 
could  have  succeeded  in  establishing  it  lo  be  great  tithe,  their  daent  would 
have  been  entitled  to  a  verdict.    This  is  the  only  direct  authority. 

On  .general  principles,  and  on  a  view  of  these  oases,  I  am  of  opinion  that 
this  is  a  small  tithe ;  and  the  result  is  in  my  view  of  it,  that  there  is  noching 
to  support  the  plaintiff's  title,  except  the  usage,  which,  for  the  reasons  I  have 
before  stated,  I  think  is  not  sufficient.    But  in  a  case  of  some  novelty*  the 

court  would  be  unwilling  to  decree  at  once  against  an  usage  of  long 
[^'lOd]    standing,  and  against  the  cooftmon  law  right  of  the  recter.*    I  ^cannot 

therefore,  refuse  thtf  plaintiff  an  issue  if  he  thinks  proper  to  take  it. 


The  plaintiff  desiring  an  issue,  the  decree  was  made  accordingly.  Reg. 
Lib.  A.  1820,  fo.  \B&&. 

On  the  trial  of  the  issue  a  verdict  was  found  for  the  plaintiff*  subject  to 
die  opinion  of  the  court  of  king's  bench,  upon  a  case,  which  was  argued 
before  Mr.  J.  Bayley,  Mr.  J.  Holroyd,  and  Mr.  J.  Best,  who  diiered  in  opitiion 
from  the  Master  of  the  Rolls,  and  gave  judgment  in  favor  of  the  plaintiffi 
See  1  Barn.  &;  Cress.  751. 


Watkins  t;.  Maole. 


Rolls.— 1821;  Mty-^ll,!?. 

A  creditor  whose  debt  has  been  difallowed  by  the  master,  and^allowed  by  the  eoort  npon  petition, 
ia  not  entitled  to  coita. 

Aft£r  the  hearing  of  the  petition  reported  in  2  Jac.  &  Walk.  237,  aa 
order  was  made,  referring  it  back  to  the  master  to  review  his  report,  and 
inquire  into  the  validity  of  the  petitioner's  claim.  In  addition  to  the  facts 
stated  on  the  former  occasion,  it  was  discovered  that  another  promissory 
note  of  Hall's,  had  been  duly  indorsed  to  the  petitioners,  for  securing  the 
same  sum  for  which  the  note  in  question  in  the  former  case  was  given. 
The  roaster  having  reported  2000/.,  and  interest  to  be  due  to  the  petitioners, 
they  now  petitioned  for  a  confirmation  of  the  report,  and  prayed  that  their 
costs  of  this  and  the  former  petition,  and  of  the  last  reference  might  be  paid 
out  of  the  testatorV  estate. 

Mr.  Home  and  Mr.  Pemberton  in  support  of  the  petition. 
[•106]       •Mr.  Cooper  (or  the  executors,  and  Mr.  Whitmarsh  for  the  plain 
tiff,  opposed  it  so  far  as  it  prayed  costs. 

May  17. — Thb  MAStaa  of  the  Rolls  : — With  respect  to  the  petitioner's 
debt,  I  was  clearly  of  opinion  when  it  was  formerly  discussed,  that  their  claim 
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«m  valid ;  and  I  am  glad  to  find  that  on  further  inveatigation  a  fact  has 
been  discovered,  that  pots  it  out  of  all  doubt ;  another  note  having  been 
given  which  waa  duly  indorsed.  This  has  done  away  with  what  gave  rise  to 
the  q«eation,  and  if  previously  discovered,  would  have  saved  much  expense, 
by  render iog  great  part  of  the  discussion  wholly  unneceasary.  A  coaaiderable 
queatioa  has,  however,  arisen,  whether  in  a  case  like  this,  any  costs  ought 
to  be  allowed.  The  costa  here  sought  for  are  not  those  incurred  in  conse- 
quence of  the  opposition  to  the  petitioners  before  the  master,  but  the  costs 
of  the  petition  to  the  court  to  set  to  right  the  decision  of  the  master,  and  of 
the  subeequent  reference  and  proceedings. 

First*  it  is  necessary  to  consider,  whether  a  creditor  is  ever  entitled  to  be 
allowed  any  of  the  costs  that  he  is  put  to,  either  in  the  first  instance,  or  in 
any  stage  of  the  proof  of  his  debt.  And  it  is  clear  now  that  their  costs  are 
not  allowed,  though  a  different  opinion  prevailed  once,  founded  on  a  principle 
not  very  unreasonable,  that  as  the  creditor  is  compelled  to  stop  in  a  proceed- 
ing at  law,  where  he  would  recover  both  his  debt  and  costs,  he  ought  in 
coming  in  under  the  decree  in  this  court  to  be  put  in  the  aarae  situation. 
And,  accordingly,  in  the  case  of  Lard  Orwell  v.  Lord  Hinchinbrooke,  in  1776, 
and  Skeene  Y.  Pepper, {a)  in  1804,  the  creditor's  costs  were  paid; 
and  I  think  I  have  seen  a  *case  where  the  same  was  laid  down  by  [*107] 
Lord  Maccle8field.(b  But  those  cases*  have  been  overruled,  and 
the  practice  settled  by  Abel  v.  Screech,(c)  decided  by  the  Lord  Chancellor 
and  the  Master  of  the  Rolls.  This  I  apprehend,  determines  the  question  as 
to  the  costs  before  the  master :  but  a  distinction  is  attempted  to  be  made 
between  those  and  the  costs  occasioned  by  the  petition  here.  With  respect 
to  that,  I  wiahed  to  know  if  any  case  could  be  found  where  the  costs  of  such 
a  proceeding  had  been  allowed  ;  but  though  it  must  have  often  happened 
that  creditors  have  appealed  against  the  master's  opinion,  yet  I  do  not  find 
that  any  case  has  occurred  where  the  costs  have  been  allowed.  I  think  the 
reason  is  clear.  In  all  cases  of  appeal  from  the  master,  by  excepting  to  his 
report,  the  party  excepting,  if  he  succeeds,  recovers  his  deposit,[l]  but  he 
never  has  costs ;  it  being  an  appeal  from  the  erroneous  decision  of  the  officer 
of  the  court,  who  by  his  error  has  occasioned  the  expense.  We  are  to  con- 
aider  not  only  whether  the  one  party  ought  to  receive  his  costs,  but  whether 
the  other  ought  to  pay  them.  The  court  has  here  taken  upon  itself  the  dis- 
tribution of  the  estate,  referring  the  creditors  to  the  master ;  if  be  decides 
against  a  debt,  the  executor  cannot  prevent  it ;  it  is  the  decision  of  the 
master,  and  not  the  opposition  of  the  executor  that  drives  the  party  to  the 
necessity  of  seeking  the  opinion  of  the  court. 

It  frequently  happens  that  the  fund  which  is  to  be  administered  is  insolvent, 

(a)  866  10  V66.  356.  {If)  MaxweU  f .  WtiUnhtti,  8  P.  WiU.  36.  (c)  10  Vet.  355. 

[I]  In  New  fork,  npon  taking  exeeptiorti  to  a  vautm^t  T6|Mrt,s  depoiit  w  not  requirad. 
Stajord  t.  Rognt,  1  Hopk.  98. 
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and  it  is  the  interest  of  all  parties  to  keep  it  clear  from  these  extra  costr.  To 
enter  into  distinctions  with  respect  to  the  different  degrees  of  drfficulty  in  the 
proof,  would  lead  to  disputes  that  would  be  productive  of  great  expense  :  it  is 

better  to  keep  to  the  general  rule.  And  though  in  this  case  I  think 
[*108]   the  ^petitioners  were  unfortunate  in  having  a  decision  against  them,  in 

a  case  where,  as  it  appears  to  me  they  were  clearly  entitled,  yet,  it 
must  be  remembered,  that  they  have  the  less  reason  to  complain,  from  having 
at  first  brought  forward  their  case  so  imperfectly. 

I  think  there  cannot  be  any  distinction  with  respect  to  the  costs  of  the  last 
reference,  for  it  was  rendered  necessary  in  the  same  way,  by  the  act  of  the 
officer  of  the  court ;  it  was  only  from  the  master  entertaining  an  opinion  against 
the  petitioners  in  point  of  law,  that  the  facts  were  not  investigated  at  first. 
Without,  therefore,  saying  that  there  may  not  be  cases  where  the  court  may 
have  power  to  give  the  costs,  I  think  it  cannot  be  done  here.  Perhaps,  if  the 
case  were  reversed  ;  if  the  master  had  decided  in  favor  of  the  creditor,  and 
the  executor  was  the  appellant  and  was  in  the  wrong,  the  creditor  being  in  the 
right,  might  be  considered  entitled  to  be  paid  the  costs  occasioned  by  an  im<> 
proper  appeal, (/z) 

Reg,  Lib.  B*  1820,  {o.  1009, 
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1891 ;  Mareh  31,  94  (  April  35,  30 ;  May  33. 

It  is  the  doty  of  ezecaton,  ts  far  as  potsiMe,  to  preserve  articles  speoiftcany  bequeathed,  aeoord* 

indf  to  the  testator's  wish,  and  ooless  eoapeHed,  they  oogiit  not  to  apply  tliein  to  the  payment 

of  debU. 
Jf  a  suit  be  comraenoed  for  administration  of  the  estate,  it  is  the  dgty  of  the  executors  by  potting 

in  their  answer  speedily,  to  facilitate  the  obtaininj^  a  decree,  ander  which  the  estate  may  be  pr»> 

tected  fh>m  actions. 
When  real  esUte  is  devised  for  payment  of  debts,  and  articles  of  personalty  exempted,  if  the  eze* 

entors,  to  preserve  the  latter  from  the  creditors,  delay  selling  them  and  in  eooseqoence  a  loss 

happens  it  may  be  thrown  on  the  real  estate.    Stmbht, 
Plea  by  a  trustee  of  a  settled  account  and  release,  to  inquiries  as  to  the  execution  of  a  trustt 

held  bad,  for  want  of  averments  that  the  matters  Inquired  after  would  appear  from  the  ao* 

count    Plea  of  a  settled  aoeomit  and  reteaoe  to  a  bill  by  oestai  qne  trnsi  against  trusteo,  will 

not  extend  to  the  discovery  of  voochers. 
After  a  decree  for  the  administration  of  a  testatofs  estats,  creditors  suing  at  law  restrained,  on  the 

application  of  a  legatee. 
When  creditors  are  proceeding  at  law  after  a  deome,  the  executor  shoold  move  to  restrain  them ; 

or  be  may  be  responsible. 
Ciediton  obtaining  judgment  against  the  executor  after  notioe  of  a  decree,  and  levying  on  the  tee- 

tator's  property,  would  be  obliged  to  reetore  it    SembU, 

Bt  private  acU  of  parliament^  passed  in  tha  35th,  45th,  48th,  and  58th 
of  Geo.  3,  and   by  indentures  of  the  22d   of  February,    I8O89   several 

<o)  8oe  Honey  v.  Harvey.  6  Mad.  91,  and  Wetfe  v.  Wmfo,  6  Mad.  110. 
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estates  in  Ireland  *were  rested  in  trusteest  opon  tnist  to  raise  money  [*109J 
for  the  diseharge  of  the  incumbrances  affecting  them,  and  of  the  debts 
of  the  Right  Hon.  Walter  Marquis  of  Ormonde,  who  subject  to  the  trusts, 
was  entitled  to  the  estates  in  fee.  The  surviving  trustees  were  Sir  J.  Gra* 
ham«  the  Hon.  Douglas  Kinnaird,  and  Charles  Butler,  Esq.  The  marquis 
made  two  wills,  both  dated  on  the  2Sth  of  February,  1820;  the  first  relating 
to  his  property  in  Ireland,  the  second  to  that  in  England. 

By  the  first  will  he  directed  that  if  the  trusts  of  the  acts  of  parliament 
and  indentures  of  February,  1808,  should  not  be  performed  at  the  time  of  his 
death,  the  trustees  should  proceed  in  the  execution  of  them,  and  should  also, 
by  sale  or  mortgage,  discharge  all  his  debts,  which  were  not  provided  for  by 
those  trusts,  and  his  legacies,  subject  to  which  he  directed  the  estates  to  be 
settled  to  the  use  of  his  first  and  other  sons  in  tail  male,  with  remainder  to 
bis  brother,  the  Hon.  James  Butler,  for  life,  with  remainders  to  his  sons,  and 
their  issue,  with  remainder  to  his  brother,  the  Hon.  C.  H.  Butler  Clarke  (one 
4>f  the  plaintiffs)  for  life,  with  other  remainders  over.  He  gave  ihe  service  of 
plate,  fixtures,  furniture,  and  books  at  hie  castle  of  Kilkenny  to  the  same 
trustees,  in  trust  to  permit  the  same  to  be  used,  held,  and  enjoyed  as  heir- 
looms, as  far  as  the  rules  of  law  and  equity  would  admit,  by  the  person 
or  persons  who^  for  the  time  being,  should  be  entitled  to  the  title  and  dignity 
of  Marquis  of  Ormonde  or  of  Earl  of  Ormonde  and  Earl  of  Ossory ;  but 
his  will  was,  that  the  same  should  not,  for  the  purpose  of  transmission,  vest 
absolutely  in  the  child  of  any  person  entitled  to  have  and  enjoy  the  said  title 
or  dignity,  and  who  should  be  living  at  the  time  of  his  decease,  unless  such 
child  should  attain  the  age  of  twenty-one  years ;  inventories  were  to  be 
made  by  the  trustees,  who  were  from  time  to  time  to  cause  such 
reparations  and  replacings  to  *be  made  as  they  might  think  proper.  [*110] 
After  giving  several  legacies,  he  directed  that  all  his  debts,  which 
were  not  charged  upon  his  real  estates  in  England  or  Ireland,  and  his  legacies 
should  be  paid  out  of  his  personal  estate  in  Ireland  not  specifically  bequeath- 
ed ;  he  declared  that  his  said  personal  estate  was  to  be  the  primary,  and  his  real 
estate  the  auxiliary  fund  for  the  payment  of  his  said  debts  and  legacies  ;  but 
he  excepted  his  personal  estate  from  the  payment  of  the  annuities  given  by 
fats  will  or  any  other  testamentary  papers,  and  charged  them  upon  bis  real 
estates  in  Ireland.     He  appointed  the  tame  trustees  lo  be  his  executors. 

By  the  other  will  he  devised  his  estates  in  England  to  the  Marquis  of 
Huntley,  Sir  J.  Graham,  and  Charles  Butler,  their  heirs  and  assigns,  upon 
trust,  to  settle  his  mansion  house  at  Ulcombe  and  some  other  premises,  in 
default  of  issue  of  his  own  body,  to  the  use  of  his  brother  the  Hon.  C.  H. 
Butler  Clarke  for  life,  with  remainders  to  his  sons  and  their  issue,  and  other 
remainders  over ;  the  other  part  of  his  English  estates  was  to  be  settled  to 
the  use  of  his  brother  the  Hon.  James  Butler  for  life,  with  remainders  to  his 
sons  and  their  issue,  and  other  remainders  over.  He  gave  a  service  of  plate 
to  the  trustees  to  be  used  and  enjoyed  as  heir*locms  by  ihe  person  or  per- 
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80D8  for  the  time  being  entitled  to  his  mansion  house  at  Ulcombe,  in  terms 
similar  to  those  applied  in  the  other  will  to  the  plate,  &c.  at  his  castle  of 
Kilkenny.  He  gave  his  leasehold  house  in  Bryanstooe  square,  with  the 
plate,  furniture,  and  other  effects  in  it,  to  his  brother  the  Hon.  James  Butler, 
to  whom  he  also  gave  the  residue  of  his  personal  estate.  He  charged  the 
debts  which  he  might  owe  in  England,  and  which  were  not  specifically 
charged  on  his  Irish  estates  by  any  deed  or  security,  or  which  were  not  pro^ 

▼ided  for  by  his  other  will,  upon  the  English  estates,  devise  to  his 
[*11I]    ^brother  James  Butler  for  life  :  he  appointed  the  Marquis  of  Htm- 

tley.  Sir  J.  Graham,  and  C.  Butler  executors  of  this  will. 
The  testator  died  on  the  10th  of  August,  1820,  without  issue,  and  was  suc- 
ceeded in  the  title  of  Earl  of  Ormonde  by  his  brother  James  Butler.  He  was 
indebted  to  a  large  amount,  and  there  were  also  considerable  sums  of  money^ 
the  payment  of  which  had  been  provided  for  by  the  acts  of  parliament,  and  tbe 
indentures  of  February,  1808,  which  still  remained  unpaid ;  the  estates  which 
by  the  wills  were  charged  with  the  payment  of  these  debts  and  the  legacies* 
were  more  than  sufficient  for  the  purpose,  without  resorting  to  the  specific 
legacies.  The  bill  which  was  filed  in  December,  1820,  by  the  Hon.  C.  H. 
Butler  Clarke,  and  his  two  sons,  for  the  execution  of  tbe  trusts  of  the  will, 
insisted  that  after  exhausting  the  testator's  personal  estate  in  Ireland  not  spe- 
cifically bequeathed,  the  trustees  ought  bj  sale  of  the  Irish  estates  to  raise 
money  for  the  payment  of  the  debts  and  incumbrances,  and  prayed  an  injunc- 
tion to  restrain  them  from  selling  or  diaposing  of  the  services  of  plate  and  the 
other  effects  specifically  bequeathed  by  the  wills.  Another  suit,  Beauchamp 
T.  The  Marquis  of  Huntley^  was  commenced  about  the  same  time,  by  a 
creditor  of  the  Marquis  of  Ormonde,  praying  the  usual  accounts  and  the  appli^ 
cation  of  the  assets  to  the  payment  of  his  debts.  I'be  answers  had  not  been 
put  in  to  either  of  the  bills.  A  motion  was  now  made  on  the  part  of  the  plain- 
tiff C.  H.  Butler  Clarke  for  an  injunction  as  prayed  by  the  bill,  and  also  that 
he  might  be  let  into  possession  of  the  estates  devised  to  him,  on  entering  into 
a  recognizance  to  account  for  the  rents  and  profits. 

The  Lord  Chancellor  observed  upon  the  opening  of  the  motion,  thai 
[*1 12]    when  a  testator  gives  articles,  intending  *them  to  descend  as  heir-looms, 

it  is  the  duty  of  the  executors  to  see,  as  far  as  they  can,  that  the  will 
is  duly  executed,  and  that  that  intention  takes  effect,  unless  compulsory  mea- 
sures are  resorted  to  against  them ;  tbe  creditors  may  by  adopting  such  measures 
drive  them  off  that  ground,  but  they  are  not  voluntarily  to  take  themselves 
off  it. 


April  5. — The  motion  stood  over  for  some  time,  in  consequence  of  the 
absence  of  the  defendant's  counsel,  upon  an  undertaking  that  no  sale  should 
take  place  in  the  mean  time.    It  came  on  again  this  day. 

Mr.  Heald  and  Mr.  Koe  for  the  plaintiffs,  Mr.  Hart  and  Mr.  RoupeU  for 
Lord  Ormonde,  in  support  of  the  motsoa. 
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Though  the  testator's  persoaal  esuia,  e?en  including  the  specific  bequests 
Aod  heir-looms,  will  not  be  sofficieDt  for  the  payment  of  his  debts,  yet  the 
estates  devised  for  that  purpose  will,  when  sold  or  mortgaged,  supply  an  ample 
food.  In  the  mean  ttmoi  we  desire  that  the  executors  should  be  restrained 
from  applying  these  articles  in  psyment  of  the  debts ;  to  do  this  spontaneously 
would  be  a  great  disregard  of  the  wishes  of  the  testator ;  and  it  does  not  appear 
that  there  is  at  present  any  creditor  pressing  for  payment,  who  is  in  a  condition 
to  take  out  execution  and  seize  the  property.  When  that  happens,  the  court 
will  be  able  to  provide  for  it :  the  question  is  not  now  with  the  creditors ;  tlieir 
rights  cannot  be  affected  by  this  motion.  No  difficulty  would  arise  if  the 
defendants  would  put  in  their  answers :  a  decree  might  then  be  obtainedi 
which  would  protect  the  estates  from  any  proceeding^  at  law  on  the  part  of 
the  creditors,  that  being  equally  the  consequence  of  a  decree  for  the 
^administration  of  the  estate,  whether  the  suit  is  by  a  legatee  or  a  [*1I3] 
ereditor.  Jackson  t.  Leaf. {a)  But  another  suit  has  been  commenced 
by  a  creditor,  to  which  the  executors  are  more  friendly  than  to  this,  and  they 
are  anxious  to  hare  a  decree  made  in  that  firat«  the  effect  of  which' would  be  to 
stop  this.  They  refuse  to  put  in  their  answer  in  this  suit,  till  we  have 
answered  in  the  other,  though  this  bill,  praying  more  extensive  relief,  is,  as  we 
conceive,  better  calculated  for  the  administration  of  the  estate. 

Mr.  Home  and  Mr.  Lynch^  for  the  executors,  contended,  that  there  was  no 
authority  for  such  a  motion  as  the  present.  The  executors  are  placed  in  a 
yery  difficult  situation,  being  much  pressed  by  the  creditors,  and  several  ac* 
tions  having  been  commenced  against  them.  They  have  not  any  adequate 
funds  in  hand,  and  cannot  prevent  the  creditors  from  seizing.  The  executors 
are  only  desirous  of  indemnity,  but  they  consider  the  other  suit  to  be  best 
adapted  to  the  case. 

The  Lord  Cuancbllor  : — It  is  the  duty  of  the  executors  to  put  in  their 
.answers  in  both  suits  ;  they  have  nothing  to  do  with  throwing  the  manage-' 
ment  of  the  business  into  any  particular  hands.  They  should  put  in  their 
answers,  whether  the  other  parties  will  or  will  not  put  in  theirs  ;  all  the  ans«> 
were  should  be  put  in,  and  they  should  then  leave  to  the  court  to  deal  with 
the  two  causes.  If  Lord  Ormonde  had  consulted  the  gentlemen  who  are  his 
trustees,  as  to  how  he  could  preserve  these  articles  as  heir-looms,  I  have  no 
doubt  they  would  have  told  him,  that  after  his  death  a  bill  would  be 
filed,  that  they  should  answer  it,  *and  then  a  decree  would  be  made,  [*1 14] 
after  which  the  creditors  could  not  proceed  at  law. 

The  motion  is  to  restrain  the  executors  from  selling  the  plate  and  other  ar- 
ticles. When  a  testator  makes  a  will,  providing  that  certain  parts  of  his  pro- 
perty shall  be  applied  in  payment  of  his  debts,  and  other  parts  of  his  pro- 
perty are  specifically  bequeathed,  or  are  given  to  trustees,  with  directions  to 
be  treated  as  heir-looms,  his  intention  is  that  his  trustees  and  executors,  ss  far 
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aa  they  may  be  able,  as  far  aa  by  law  they  may  be  permitted*  shall  devote  to 
the  payment  of  his  debts  that*  part  of  his  property  which  is  gifon  for  that  poi^ 
pose,  and  that  the  other  part  shall  not  be  so  applied,  if  it  is  in  their  power  to 
witbbotd  it ;  and  I  take  it  that  it  is  their  duty  to  execute  that  intention  acoord- 
ing  to  the  dictates  of  the  will,  as  far  as  they  can.  On  the  other  hand^  no  tes^ 
tator  can  in  any  way  exempt  any  part  of  the  personal  estate  from  applicabiij^ 
to  the  payment  of  his  debts,  nor  can  he  pat  into  the  hands  of  his  eacecotors 
the  means  of  defending  themselves  at  law ;  and,  therefore^  those  who  insist  on 
the  property  being  withheld  from  sale  according  to  the  will,  are  boond,  as  far 
as  they  are  able,  to  put  the  executors  into  possession  of  the  means  of  defend* 
ing  it ;  they  ought  not  to  be  contending  about  which  shall  put  in  their  answers 
first ;  they  should  giro  to  any  one  who  may  file  a  bill  the  power  of  haviog  the 
protection  of  the  court.  But  if  they  hare  commenced  •  this  suit,  they  hare 
tendered  to  the  executors  all  the  indemnity  that  they  can  want,  by  giving  them 
an  opportunity  of  answering,  and  of  having  a  decree  made.  I  will  not  con- 
descend to  enter  into  the  question,  which  bill  is  best  framed  for  the  execution 
of  the  trusts  of  the  will ;  it  will  be  time  enough  to  do  that  when  I  see  what 
the  record  is  in  both.  The  court  will  then  take  care  either  by  conjoin* 
p*1 15]  ing  the  two  suits,  or  by  restraining  the  *one  and  making  a  decree  in 
the  other,  to  provide  for  the  execution  of  the  trusts  ;  when  it  comes 
on  there  will  be  no  difficulty  in  knowing  what  to  do. 

How  far  these  articles  may  be  protected  against  an  immediate  or  final  ap« 
plication  to  the  debts,  I  cannot  yet  know,  but  I  may  venture  to  say,  that  heir* 
looms  are  a  kind  of  property  that  are  rather  favorites  of  the  court :  and  we  may 
observe,  that  the  court  in  its  ordinary  decrees  directs  at  first  only  an  account 
of  the  testator's  personal  estate  not  specifically  bequeathed.  And  if  the  credi- 
tors of  this  family,  claiming  satisfaction  of  their  debts  out  of  the  real  estates 
under  the  provisions  of  the  will,  are  disappointing  the  will  by  proceeding 
against  property  that  was  intended  to  be  exempted,  I  will  not  go  the  length  of 
saying  that  they  can  claim  the  benefit  of  the  devise  for  their  payment,  if  they 
are  not  satisfied  with  that  which  the  testator  has  given  to  them,  and  which  the 
law  has  not  given  to  them  ;  nor  will  I  say  that  if  they  will  not  take  the  provi- 
sion made  for  them  by  the  will,  that  they  will  not  be  obliged  to  take  that  pro* 
vision  only,  which  they  are  entitled  to  by  law.(a) 

The  best  way  will  be  to  get  both  the  causes  to  a  hearing ;  therefore  let  this 
matter  stand  over  for  a  week,  and  then  inform  me  what  state  they  are  likely  to 
be  in. 

The  executors  have  a  right  to  say,  that  if  they  do  not  sell,  and  if  the  pro- 
perty should  be  deteriorated  in  value,  in  consequence  of  their  not  selling,  jt 
may  be  contended  that  they  should  be  chargeable  with  the  deficiency  ; 
[*1 16]    but  I  should  be  disposed  to  say  that  they  *cannot  be  answerable,  that 
is,  not  finally,  for  the  testator  having  directed  the  preservation  of  the 

(s)  Sad  vids  iUmy  v.  GbiiMMicr,  IS  Vm.  laa,  154. 
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articles,  I  should  think  that  the  court  would  be  authorized  to  throw  the  loss 
upon  the  real  estates  charged  by  the  testator  with  the  payment  of  his  debts. 

As  to  the  other  part  of  the  motion,  there  does  not  seem  to  be  any  reason  why 
the  plaintiff  should  not  be  let  into  possession,  giving  security  for  the  rents  and 
profits ;  the  security  to  be  spprored  by  the  master,  not  upon  his  own  recogni- 
zance. The  court  will  lend  a  favorable  ear  to  applications  of  that  kind  by  a 
tenant  for  life,  whose  interest  is  wearing  out,  if  it  can  be  done  consistently 
with  the  other  objects  that  it  has  to  attend  to.  The  plaintiff  must  give  security 
for  the  furniture  also.  I  shall  take  care  that  the  priority  or  posteriority  of 
putting  in  the  answers  shall  not  effect  any  object  for  either  party. 


The  order  directed  that  the  plaintiff,  upon  giving  such  security  as  the  mas* 
tei  should  think  fit,  should  be  let  into  possession  of  the  estates  devised  in  trust 
for  him,  and  that  the  furniture,  books,  pictures,  plate,  &c.  should  be  delivered 
to  him.  Reg.  Lib.  A.  1820,  fol.  1297. 


April  30. — The  bill  seeking  accounts  relating  to  the  estates  vested  in  trus- 
tees for  sale,  in  the  lifetime  of  the  Marquis  of  Ormonde ;  the  defendant  Butler 
put  in  a  plea  as  to  part,  and  answered  as  to  the  rest.  To  so  much  of  the  bill 
as  sought  a  discovery  of  the  value  in  the  whole,  without  the  particu- 
lars, of  the  estates,  other  than  of  such  *as  remained  unsold  at  the  time  [*1 17] 
of  stating  and  settling  the  account  after-mentioned ;  and  of  the  amount 
in  the  whole,  without  the  particulars,  of  the  debts,  charges,  and  incumbrances, 
the  payment  of  which  was  provided  for  by  the  acts  of  parliament  and  inden- 
tures in  the  bill  mentioned,  other  than  of  such  as  remained  unpaid  at  the  time 
before  mentioned  ;  and  of  the  amoui)t  in  the  whole,  without  the  particulars,  of 
all  sums  of  money  received  by  the  trustees,  for  and  on  account  of  the  sales,  and 
of  the  rents  and  profits  of  the  estates  and  hereditaments,  in  the  interval,  from 
the  time  of  their  being  appointed  trustees  in  the  year  1808,  up  to  and  includ- 
ing the  27th  of  March,  1817,  in  Ireland,  and  up  to  and  including  the  dlsi  of 
December,  1817,  in  England;  and  of  the  amount  in  the  whole,  without  the 
particulars,  of  the  sums  so  received,  which  were,  during  the  periods  aforesaid, 
applied  in  payment  of  the  debts,  charges,  and  incumbrances,  and  interest 
thereon  ;  and  whether  the  defendant  had,  or  when  last  had  in  his  possession  or 
power,  divers,  or  any,  and  what  accounts  and  vouchers,  or  an  account  and 
voucher,  relating  to  the  receipts  and  payments  of  the  trustees,  from  the  time 
of  their  being  appointed  trustees  as  aforesaid  in  the  year  1808,  up  to  and  in- 
cluding the  said  27th  of  March,  1817,  as  to  Ireland,  and  up  to  and  including 
the  said  31  st  of  December,  in  England ;  and  to  so  much  as  prayed  that  the 
defendant  might  «et  forth  a  list  or  schedule  of  them,  and  produce  and  leave 
them  in  the  hands  of  his  clerk  in  court ;  and,  as  prayed,  accounts  of  the  sums 
of  money  received  by  the  trustees  during  the  same  period,  and  of  their  appli- 
cation :  the  defendant  pleaded,  that  he  and  J.  Hosier,  (one  of  the  trustees,)  who 
had  survived  W.  Morland  and  J.  H.  P.  Clarke,  (the  two  other  trustees,)  who  j 
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were  both  then  dead,  previously  to  the  24ib  of  July.  1819,  rendered  an 
[*118]    account  to  the  Marquis  of  Ormonde,  of  all  their  receipts  *aod  pay- 
ments  concerning  the  trust  premises,  vested  in  them  by  the  acts  of 
parliament  and  indentures,  (that  is  to  say,)  of  and  concerning  all  the  receipts 
and  payments,  in  respect  of  every  or  any  sum  or  sums  of  money  received  and 
paid  by  any  person  or  persons  resident  in  Ireland,  either  as  principals  or  agents 
up  and  home  to  and  including  the  27tb  of  March,  1817 ;  and  of  and  concern- 
ing all  receipts  and  payments,  in  respect  of  any  and  every  sum  received  and 
paid  to  any  person  or  persons  resident  in  England,  up  and  home  to  and  in* 
eluding  the  31st  of  December,  1817  ;  and  that  the  marquis  examined,  inspect- 
ed, and  considered  the  said  accounts  and  vouchers  of  the  said  J.  Hosier  and 
the  defendant,  and  that  he  was  satisfied  with  the  same,  and  settled  and  signed 
the  same  in  approbation  thereof ;  and  that  by  a  deed  poll,  bearing  date  on  or 
about  the  24th  of  July,  1619,  under  his  hand  and  seal,  he  did  testify  and  declare 
that  he  had  examined,  inspected,  and  considered  the  said  trust  accounts,  and 
that  he  was  satisfied  with  the  same  ;  and  that  he  for  himself,  his  heirs,  &c., 
did,  from  the  said  trust  accounts,  and  from  all  sums  of  money  received  by  the 
said  J.  Hosier  and  the  defendant,  before  and  up  to  and  including  the  27th  of 
March,  1817,  in  Ireland,  and  before,  and  up  to,  and  including  the  dlst  of  De- 
cember, 1817,  in  England,  and  from  all  actions,  suits,  claims,  and  demands, 
on  account  or  in  cespect  thereof ;  and  on  account  or  in  respect  of  any  and 
every  act,  deed,  matter,  or  thing,  before,  up  to,  and  including  the  said  27th  of 
March,  1817,  as  to  Ireland,  and  the  31  st  of  December,  1817,  as  to  England, 
done  or  executed  by  reason  or  on  account  of  the  said  trust  premises,  abac* 
lutely  acquit,  release,  and  for  ever  discharge  the  said  J.  Hosier,  and  the  defen- 
dant, their  heirs,  &c.,  and  the  heirs,  &c.,  of  the  said  W.  Morland  and  J.  U. 
P.  Clarke  (then  deceased,)  and  their  and  each  of  their  estates  and 
[*119]    ^effects  whatsoever  and  wheresoever,  as  by  the  said  deed  poll  in  the 
defendant's  possession  and  ready  to  be  produced,  would  appear. 

The  plea  was  set  down  before  the  Lord  Chancellor,  and  this  day  came  on 
to  be  argued. 

Mr.  Heald  and  Mr.  Koe,  for  the  plaintiffs  : — The  plea  covers  too  much,  as 
there  is  no  reason,  though  the  trustees  have  accounted,  why  they  should  not 
set  forth  what  estates  were  conveyed  to  them  ;  the  vouchers  also  ought  to  be 
discovered.  The  period  over  which  the  protection  from  discovery  extends,  is 
not  defined  with  sufficient  precision,  it  not  being  mentioned  in  what  part  of  the 
year  1808  the  trustees  were  appointed,  or  at  what  precise  time  the  account 
was  stated  and  settled.  If  it  is  to  be  considered  as  a  plea  of  a  stated  account, 
the  balance  should  be  set  forth ;  if  it  is  a  plea  of  a  release,  it  should  state 
the  consideration. 

The  liord  Chancellor,  after  reading  the  plea,  observed,  that  it  stated  no- 
thing more  than  this,  that  an  account  was  settled  up  to  such  a  time,  without 
any  averment,  that  from  that  account  it  would  appear  what  estates  were  sold, 
and  what  was  their  value.    So,  with  respect  to  the  vouchers,  it  is  a  plea  in 
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bar  against  producing  them  ;  but  the  persons  entitled  to  the  estates  novr  hare 
the  same  right  to  them  that  the  late  marquis  had,  for  they  hare  the  same  righ  ^ 
to  protect  the  estates  dgainst  the  payment  of  the  debts. 

If  you  could  make  it  good  by- stating  more  fully  the  effect  of  the  deed, 
or  by  averments,  I  should  be  sorry  to  refuse  you  leave  to  amend.      Bat 
take  the  case  as  strongly  as  you  can.     Suppose  the  late  marquis 
was  *seised  in  fee  of  these  estates,  and  created  trusts  for  the  pay-    [*120]  . 
ment  of  his  debts  ;  being  tenant  in  fee  simple,  any  act  done  in  exe- 
cution of  those  trusts  is  'binding  on  those  whA  come  after  him.      But  he 
would  have  a  right  to  say  to  the  trustees,   what  estates  have  you  sold  ? 
What  debts  h;ive  you  paid?     And  those  who  claim  under  him  have  the 
same  right.    Having  a  right  to  all  that  information,  a  plea  to  bar  him  of  it, 
must  show  either  that  he  has  had  that  information  given  him,  or  that  he  has 
waived  it;  and  a  plea  not  showing  thatt  is  insuflScient. 

Prima  faciei  the  Marquis  of  Ormonde,  and  all  claiming  under  him,  havA 
a  right  to  ask  what  was  the  value  of  the  estates,  the  amount  of  the  moneys 
raised  by  sales  and  from  the  rents,  and  of  the  debts  and  incumbrances  paid, 
and  of  those  remaining  unpaid.  If  the  fact  be,  as  it  probably  was,  that  an  ac- 
count was  rendered,  satisfying  all  these  inquiries,  by  furnishing  the  particu- 
lars, forming  each  of  the  totals  which  are  the  subjects  of  inquiry,  and  that 
the  deed  referred  to  those  accounts,  then  the  plea  should  have  been,  that  such 
accounts  were  rendered,  by  which  these  things  appeared,  and  that  by  the 
deed  the  marquis  signified  that  he  approved  that  account,  thus  manifesting 
all  these  particulars  ;  but  this  plea  does  not  aver  any  thing  of  that  kind. 

But  if  that  were  so,  still  I  think  he  would  be  entitled  to  the  inspection  of 
the  vouchers.  I  state  that  without  prejudice  to  what  may  be  said  upon  it. 
If  there  was  a  settlement  of  all  the  matters  relating  to  this  trust,  the  trustees 
would  be  entitled  to  the  possessioti  of  the  vouchers,  as  their  discharge  to  the 
marquis ;  but  he  would  have  a  right  to  the  inspection  of  them  as  his  docu* 
ments,  to  be  used  by  him  against  all  who  might  be  making  demands  upon 
him,  in  relation  to  these  debts. 

♦The  diflScully  I  have  is,  that  the  matter  of  the  plea  does  not  go  to    [♦121] 
the  matter  inquired  after.     It  may,  perhaps,  be  made  good  by  aver- 
ment. 

His  lordship  then  desired  the  plea  to  stand  over,  for  the  defendant's  coun- 
sel  to  consider  the  objections  to  it,  and  to  be  heard  in  frtipport  of  it,  if  they 
thought  fit ;  which  they  afterwards  declined.[l] 

May  17.— This  cause,  and  the  cause  of  Beauchamp  v.  The  Marquis  of 
Huntley,  were  set  down  to  be  heard  this  day,  and  a  decree  made  according  to 
minutes  agreed  upon  by  the  parties,  establishing  the  wills,  and  directing  a  gen- 
eral account  of  the  testator's  property  and  debu.    Tbe  plea  was  ordered  to 

[1]  Af  to  the  plea  of  a  lettlad  account,  lee  DwU$  v.  Davie§,  3  Keen,  534.     Weed  t.  Small,  7 
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Bland  for  an  answer  ;  and  if  the  masier  should  find  any  settled  account  or  re- 
lease, respecting  the  rents  of  the  estates  and  the  moneys  arising  from  the  sales, 
it  was  not  to  be  disturbed,  and  the  accounts  were  to  foe  taken  only  from  the 
close  of  such  settled  account  and  release,  and  from  the  foot  of  the  same,  with- 
out prejudice  to  any  suit  nny  of  the  parties  interested  might  be  advised  to  in* 
stitute  respecting  the  same.  It  directed  the  appointment  of  receivers  of  the 
estates,  and  that  the  defendant,  the  Earl  of  Ormonde,  should  be  let  into  pos^ 
session  of  Kilkenny  Castle  and  the  demesnes,  but  without  prejudice  to  what 
the  court  might  think  fit  to  do,  in  caso  any  application  should  be  made  to  rent 
the  said  castle  and  demesnes ;  and  the  trustees  and  their  agents  were  to  have 
access  to  the  muniment  room  in  the  castle,  and  to  the  muniments  therein,  and 
also  to  the  rent  office  at  seasonable  times.  The  costs  of  the  suit  of  Beau* 
champ  V.  The  Marquis  of  Huntley  were  to  be  taxed  out  of  the  testator's  es- 
tate, and  thereupon  the  bill  to  stand  dismissed. 


[*122]  *May  23. — Two  of  the  creditors  had  brought  actions  against  the  execu* 
tors,  which  stood  for  trial  at  the  time  when  the  decree  was  pronounced. 
The  plaintiffs  gave  them  immediate  notice  of  the  decree  ;  they,  however,  pro- 
ceeded, and  a  day  or  two  after,  the  actions  were  tried,  and  they  obtained  ver- 
dicts. A  motion  was  now  made  on  the  part  of  the  plaintiffs,  that  these  credi- 
tors might  be  restrained  from  further  proceedings,  that  the  executors  might  pay 
them  their  costs  in  their  actions,  and  might  also  pay  into  court,  the  balance  of 
the  testator's  estate  in  their  hands. 

The  Lord  Chancellor,  on  the  opening  of  the  motion,  expressed  some  sur- 
prise that  it  was  not  made  on  the  part  of  the  executors ;  for  he  took  it  to  be 
clear,  that  if  after  a  decree  to  account,  the  executors  let  judgment  go  by  de- 
fault, or  permitted  the  creditors  to  proceed  at  law,  they  would  be  responsible  ; 
if  the  creditors  took  property  of  the  testator^s  in  execution,  the  executors  would 
not  be  able  to  charge  it  to  the  estate  ;  they  might  be  allowed  to  stand  in  the 
place  of  those  creditors  against  the  estate,  but  they  could  not  do  more.  In  this 
case,  his  lordship  thought,  that  if  the  creditors  levied  on  the  property,  the 
court  would  compel  them  to  bring  it  back,  but  the  executors  might  stand  in  an 
awkward  situation. 


Mr.  Heald  and  Mr.  Koe^  for  the  plaintiffs  ;  and  Mr.  Roupell  for  Lord  Or- 
monde, in  support  of  the  motion. 

The  executors  not  having  applied  for  this  injunction,  there  is  no  reason  why 

it  should  not  be  done  by  other  parties  interested.    In  their  answers  they  have 

not  set  forth  the  balance  in  their  hands ;  and,  therefore,  according 

[*12d]    to  Paxton  v.  Douglass J^a)  and  Oilpin  v.  Lady  Southampton,(b)  they 

must,  if  they  had  made  this  motion,  have  made  an  affidavit  as  to  the 

state  of  the  funds ;  that  is  the  ground  for  the  latter  part  of  the  motion. 

(M)  6  Vet.  590.  {b)  18  Yet.  4G9. 
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Mr.  Honuy  for  the  executors,  contended,  that  the  motion  as  to  their  paying 
in  the  balance  was  unprecedented  ;  the  plaintiff:),  if  they  required  the  informa-  • 
tion,  should  ha?e  excepted  to  the  answers  ;  the  executors  had,  in  fact,  no  funds 
in  hand. 

Mr.  Agar^  for  the  creditors : — There  has,  hitherto,  been  no  instance  of  res* 
training  a  creditor,  upon  the  application  of  a  legatee ;  it  has  never  been  done 
except  on  the  motion  of  the  executors.  If  the  order  be  made,  the  creditors, 
who  otherwise  might  pay  themselves,  must  wait  till  all  the  accounts  are  com- 
pleted, for  a  period,  perhaps,  of  many  years  ;  and  the  interest  upon  their  debts, 
of  which  they  are  thus  deprived,  accumulates  for  the  benefit  of  the  legatees. 
Will  the  court  extend  this  practice  to  a  new  case,  where  an  attempt  is  made 
by  legatees  to  derive  advantage  to  themselves,  at  the  expense  of  the  just 
rights  of  creditors  ? 

Thb  Lord  Chancellor  : — The  first  question  is,  what  would  be  done  if  this 
application  had  been  made  by  the  executors  1  and  I  do  not  mean  any  reflection 
on  them  when  I  say,  that  I  think  they  ought  to  have  made  it.  Ever  since  the 
case  of  Morris  v.  Bank  of  England,{a)  it  has  been  the  settled  doctrine  of  the 
court,  that  where  a  decree  has  been  obtained  for  payment  of  creditors. 
It  is  in  the  nature  of  *a  judgment  for  all ;  and  the  court,  therefore,  will  [*124] 
not  permit  any  particular  creditor,  by  proceeding  at  law,  to  disturb  that 
administration  of  the  assets,  which  this  court  in  the  execution  of  that  judgment 
for  all  the  creditors  will  decree  ;  and  the  court  not  being  in  the  habit  of  taking 
the  word  of  any  one  as  to  the  amount  of  the  assets  or  of  the  debts,  till  it  has  a 
report  finding  what  they  lire,  and  considering  that  equal  justice  must  be  done 
to  all,  will  not  in  the  mean  time  allow  any  to  touch  the  assets.  Even  if  the 
creditor  has  got  a  judgment  before  the  decree,  though  he  may  come  in  and 
prove  as  such,  he  must  not  take  out  execution.[l] 

There  are,  I  understand,  two  creditors  here ;  one  for  goods  sold  and  delivered 
and  another  for  funeral  expenses  ;  if  they  have  obtained  judgments  by  which 
the  executors  are  personally  liable,  de  bonis  propriis,  I  have  nothing  to  do  with 
it ;  but  if  they  are  judgments  de  bonis  testatoris^  it  certainly  would  be  a  case 
for  an  injunction.  In  proceeding  they  have  gone  upon  a  mistake,  for  it  is  well 
settled,  that  they  are  entitled  to  their  costs  only  up  to  the  time  of  their  having 
notice  of  the  decree. 

It  is  said,  that  this  practice  is  attended  with  great  inconvenience  to  creditors ; 
and  so  it  is  :  but  as  long  as  the  law  allows  this  court  to  administer  the  estates 
of  deceased  persons,  it  is  inevitable.  If  first  one  and  then  another  were  to  be 
suing  at  law,  it  would  be  impossible  to  go  on.  It  was  in  Lord  Rosslyn's  time 
that  it  was  first  settled,  that  the  injunction  might  be  granted  without  a  bill ; 
Lord  Thurlow  always  held,  that  there  ought  to  be  a  bill ;  it  being  his  opinion, 
that  no  person  could  be  brought  into  this  court,  except  by  subpoena. 

(a)  Cat.  Temp.  Talb.  317.    4  Bra.  P.  C.  9^7. 

[I]  Vide  Roger§  t.  King,  8  Paige,  310.  Lee  r.  Park,  1  Keen,  714.  Waring  r.  Rohituon^  1 
HoC  Rep.  539.    lard  v.  WormUigkton,  poet,  148.    Egan  r.  Baldwin.  1  Hog.  195. 


\ 
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[*125]  *It  afterwards  appeared  to  me,  that  many  unrighteoaa  proceedings 
were  introduced  by  these  suits ;  and  I  therefore  laid  down  the  rule, 
that  when  the  executor  applied  for  such  an  injunction,  he  should  enable  the 
court,  if  in  its  discretion  it  should  think  fit,  to  order  him  to  pay  in  the  bal- 
ance in  bis  hands.  It  was  then  asked,  why  did  not  the  creditors  make  the 
executor  set  forth  the  balance  in  bis  answer,  so  as  to  enable  a  motion  for  pay- 
ment of  it  to  be  made  ?  But  the  answer  to  that  was,  that  the  creditor  was 
generally  friendly  to  him,  and  that  it  was  probably  the  common  purpose  of 
both  that  the  money  should  remain  in  his  pocket.  The  court,  therefore,  call- 
ed upon  him  to  set  forth  the  amount. 

In  this  case,  therefore,  considering  that  the  court  would  carefully  preserve 
heir-looms,  and  that  the  executors  cannot  know,  with  sufficient  certainty,  what 
the  amount  of  the  debts  is ;  it  seems  to  me,  that  the  motion  would  be  quite  of 
course,  upon  the  executors  making  a  short  affidavit,  as  to  the  state  of  the 
fund.  If  this  woald  be  so  upon  the  application  of  the  executors,  I  think 
the  court  must  have  jurisdiction  to  do  it  at  the  instance  of  legatees.  The 
executors  should  make  an  affidavit  as  to  the  assets  in  hand.  If  they  have 
assets,  they  must  pay  the  creditors  their  costs ;  if  not,  the  plaintiffs  must  pay 
them.[l] 


[*126]       *Thb  Earl  of  Wbstmeath  v.  Thb  Countess  of  Westmbath. 

1820;  March  30, 21.  39.    1831 ;  May  34,  39. 

Injunotiaii  to  raatrain  proeeodingv  at  law  for  raeoTerin;  an  annoHy  aeeored  to  the  wife  by  a  deed 

of  aeparatioo  aot  containing  any  covenant  to  indemnify  the  hoaband  fh>ni  her  debts  refoeed. 
Whether  a  eoyenant  in  a  deed  of  separation  not  to  lue  for  the  rettitution  of  conjugal  rights  Is 

binding,  and  if  not,  whether  the  rest  of  the  deed  can  stand.     Quere*  • 

Whether  a  gift  of  an  annuity  to  the  separate  use  of  a  married  woman,  on  condition  of  her  living 

apart  from  her  husband  is  good.     Qacre. 

By  indenture  dated  the  17th  of  December,  1817,  between  the  plaintiff  of 
the  first  part,  the  defendant  the  Countess  of  Westmeath  of  the  second  part, 
and  W.  Sheldon,  a  trustee,  of  the  third  part ;  reciting  a  deed  executed  in 
May,  1812,  upon  the  marriage  of  the  plaintiff  and  defendant,  by  which  ho 
had  covenanted  to  secure  to  her  a  jointure  of  3000/.  per  annum  out  of  bis 
estates  in  Ireland,  but  that  no  provision  had  been  made  for  the  issue  of  the  mar- 
riage ;  and  reciting  that  disputes  and  differences  had  for  some  time  past  exist- 
ed between  the  plaintiff  and  defendant,  and  had  arisen  to  such  a  height  that  they 
were  on  the  point  of  separating,  but  by  the  intervention  of  mutual  friends,  the 
defendant  had  consented  to  live  and  cohabit  with  the  plaintiff,  after  he  should 
have  executed  this  deed  ;  and  reciting,  that  there  was  then  issue  between 
them  one  daughter  only,  the  plaintiff  covenanted  to  convey  certain  estates  to 
the  use  of  Sheldon,  bis  executors,  dec,  for  ninety-nine  years,  with  ivmain- 

[1]  Vide  8.  C.  post.  646. 
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der  to  the  use  of  trustees  for  two  buodred  years,  with  remainder  to  the 
use  of  the  plaintiff  for  life,  with  remainder  to  the  use  and  intent  that  the 
defendant  might  in  case  of  surviving  the  plaintiff  receive  a  jointure  of  3000/. 
per  annum,  with  remainder  to  trustees  for  one  thousand  years,  with  oiher 
remainders  for  the  benefit  of  the  issue  of  the  marriage,  with  the  ulti- 
mate remainder  to  the  plaintiff  in  fee.  The  trusts  of  the  term  of  ninety- 
nine  years  were,  and  it  was  declared  that  the  defendant  had  agreed  to  live 
with  the  plaintiff,  upon  the  express  condition,  that  in  case  it  should  unfor- 
tunately happen,  that  by  a  renewal  of  such  disputes  and  differences 
as  had  *nearly  caused  such  separation  as  aforesaid,  the  defendant  [*127] 
should  find  herself  compelled  to  cease  to  cohabit  with  the  plaintiff, 
CI  live  apart  from  him,  Sheldon  should,  out  of  the  rents  and  profits,  or  by 
sale  or  mortgage,,  raise  such  annual  sum  as  should  then  by  the  advice  of  their 
mutual  friends  be  agreed  upon,  as  a  proper  and  sufiicient  sum  for  the  separate 
maintenance  of  the  defendant,  which  was  to  be  paid  as  she  should  appointed, 
and  in  default  of  appointment,  into  her  own  hands  for  her  separate  use. 
The  plaintiff  agreed  in  that  event  to  execute  such  articles  of  separation  as 
were  usual  in  such  cases,  and  necessary  for  the  security  and  coaifort  of  the 
defendant,  and  be  covenanted  to  permit  their  daughter  and  such  other  child 
or  children  as  they  might  have  between  them,  to  be  and  reside  with  their 
mother  the  defendant,  and  to  be  educated  under  her  care  and  superinten- 
dence ;  the  trustee  was  empowered  to  raise  money  for  their  maintenance  and 
education  by  means  of  the  ninety-nine  years'  term.  It  was  declared  that  the 
term  and  the  provision  thereby  agreed  to  be  made  were  not  to  become  void 
by  reason  of  any  subsequent  reconciliation,  but  the  payment  only  was  lo  be 
suspended,  and  to  be  revived  if  at  any  future  time  any  othef  separation  should 
unfortunately  take  place ;  but  such  separation  only  to  take  place  in  case  of 
ill  usage  or  gross  abuse  from  the  plaintiff  to  the  defendant.  The  trusts  of 
the  term  of  one  thousand  years  were  to  raise  portions  for  younger  children. 

By  another  indenture  dated  the  SOth  of  May,  1818,  and  executed  in 
August,  in  that  year,  between  the  plaintiff  and  defendant  of  the  one  part, 
and  trustees  of  the  other  part ;  after  reciting  that  the  plaintiff  had,  at  the 
particular  instance  and  at  the  sole  desire  of  the  defendant,  agreed  to  livei 
separate  and  apart  from  her,  and  to  allow  to  her  during  their  joint 
lives,  a  separate  maiutenance  *for  her  child  or  children,  the  plaintiff  [*128] 
demised  several  estates  in  Ireland  to  the  trustees,  their  executors, 
dec.  for  ninety-nine  years,  if  the  plaintiff  and  defendant  should  so  long  live 
upon  trust  out  of  the  rents  and  profits,  or  by  sale  or  morige,  to  raise  1300/. 
per  annum,  and  after  six  years  an  additional  sum  of  300/.  per  annum, 
to  be  paid  as  the  defendant  should  appoint,  and  in  default  of  appoint- 
ment into  her  own  hands  for  her  separate  use;  and  subject  thereto,  in 
trust  for  the  plaintiff.  The  300/.  per  annum  was  to  be  raised  for  the 
maintenance  of  their  daughter,  and  of  the  child  of  which  the  defendant  was 
then  enciente ;  if   one  of  the  children  died,  2o0/.  only  was  to  be  raisedi 
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which  was  to  cease  in  case  of  the  death  of  both.    The   deed   contained 
covenants  on  the  part  of  the  plaintiff  for  payment  of  the  1300/.  and  300/.  per 
annum  to  the  trustees,  that  he  would   not  intermeddle  with  the  moneys  to 
come  to  the  hands  of  the  defendant  by  virtue  thereof ;  and  that  she  should 
j  have  power  by  deed  or  will  to  dispose  of  the  arrears  and  savings  of  the 

I  annual  payments,  as  well  as  of  her  jewels,   and  whatever   other  personal 

property  she  might  acquire,  or  which  might  devolve  upon  her.  He  also 
covenanted  that  the  defendant  might,  notwithstanding  her  coverure,  live 
separate  and  apart  from  the  plaintiff,  as  if  sh6  were  sole  and  unmarried, 
and  that  she  should  from  thenceforth  be  freed  and  discharged  from  the 
power,  command,  restraint,  control,  authority,  and  government  of  the  plaintiff, 
and  might  live  and  reside  in  such  place  and  places,  and  in  such  manner  aa 
to  her  should  from  time  to  time  seem  meet ;  and  that  he  would  not  molest 
or  disturb  her  in  her  manner  of  living,  or  require  or  by  any  manner  or 
means  whatever,  either  by  ecclesiastical  censures  or  by  taking  out  any 
process,  or  by  bommencing  or  instituting  any  suit  whatever,  compel  the 
defendant  to  cohabit  or  live  with  him ;  and  that  be  would  not  for  that 
purpose  or  otherwise  use  any  force,  violence,  or  restraint  to  her 
[*129]  ''person,  or  sue  or  molest,  or  cause  to  be  sued  or  molested,  any 
person  or  persons  for  receiving,  harboring,  lodging,  protecting,  or 
entertaining  her,  but  that  she  might  in  all  things  live  as  if  she  were  sole 
and  unmarried,  without  his  restraint  or  coercion,  or  that  of  any  other  person 
or  persons  by  his  means,  privity  or  procurement.  There  was  no  clause 
for  indemnifying  the  plaintiff  from  the  defendant's  debts. 

Subsequently  to  this  deed,  in  November  1818,  Lady  Westmeath  was  de- 
livered of  a  son. 

The  bill  filed  in  June,  1819,  against  Lady  Westmeath,  her  children,  and  the 
trustees,  prayed  that  these  deeds  might  be  delivered  up  to  be  cancelled,  or 
that  so  much  of  them  as  provided  a  separate  maintenance  for  the  defendant, 
and  for  the  children,  might  be  declared  void,  and  an  injunction  in  the  mean 
time,  the  plaintiff  being  willing  to  live  with  and  support  his  wife  and  children 
according  to  his  means  and  station  in  life.  It  contained  various  allegations, 
tending  to  show  that  the  execution  of  these  instruments  had  been  obtained 
from  the  plaintiff  by  false  representations,  and  by  undue  advantage  taken  of 
his  feelings.  These  allegations  were  denied  by  the  answers,  which  also  en* 
tered  into  seveial  circumstances  of  conduct  on  the  part  of  the  plaintiff;  they 
also  stated  that  it  had  been  proposed  to  insert  in  the  deed  of  May,  1818,  a 
clause  to  indemnify  the  plaintiff  from  his  wife's  debts,  but  that  it  was  omitted, 
in  consequence  of  his  objecting  and  expressing  his  opinion  that  her  prudence 
would  render  it  unnecessary.  It  was  alleged  at  the  bar  that  the  cohabitation 
had  continued  for  some  time  subsequent  to  the  execution  of  the  deed  of 
May,  181 8»  but  this  did  not  appear  upon  the  pleadings,  and  was  not  ad- 
mitted. 
[•130]       ''The  common  injunction  having  issued,  the  order  nui  was  obtained 
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upon  the  aiMwera  being  filed,  and  no  caiiee  being  sbovo,  tbe  ioJQtiction  wae 
dissdred*    The  plaintiff  now  moved  to  revire  it. 

The  Auormy  General,  Mr.  Iferm,  and  Sir  O.  Hmnpean^  in  aopport  of  tbe 
motion. 

The  answer  baring  denied  the  circumatances  stated  in  the  btll,  we  mast  for 
the  present  rely  on  the  nature  of  the  deeds  aloae»  as  furnishing  grounds  to 
induce  the  court  to  prevent  ihem  from  being  made  use  of.  Tbe  first  deed 
being  prepared  in  contemplation  of  a  future  separation  is  one  which  tbe  policy 
of  the  law  will  not  permit  to  stand.  Lord  St.  John  v.  Lady  Sl  John.(o)  Tbe 
second  is  consequential  upon  it,  and  so  connected  that  tbey  must  be  looked  on 
as  one  transaction ;  the  second  is  vitiated  by  the  first.  It  is  besides  distin- 
guished from  most  deeds  of  this  description  by  tbe  want  of  any  covenant  to 
indemnify  the  husband  from  bis  wife's  debts ;  it  rests  therefore  upon  no  con- 
sideration, except  that  of  an  agreement  for  a  separation,  an  agreement  ac- 
knowledged to  be  contrary  to  a  moral  duty.  It  is  strange,  as  remarked  by 
Sir  W.  Grant  in  WorraU  v.  Jacobf{b)  that  the  covenants  between  the  husband 
and  trustee,  being  auxiliary  only  to  an  agreement  contrary  to  the  spirit  pf  the 
Isw,  should  ever  have  been  sustained ;  and  it  is  shown  in  Legard  v.  Johnsont{c) 
and  in  St.  John  v.  St.  John^  that  the  doctrine  cannot  be  referred  to  tbe  con- 
tract between  the  husband  and  the  wife ;  yet  beie  there  is  nothing  else. 

Mr.  Hart  and  Mr.  Blake  for  Lady  Westmeath,  and  Mr.  Wetherell  and  Mr. 
Shadwell  for  the  trustees,  against  the  motion. 

*Tbe  motion  is  now  made  upon  a  ground  different  from  that  relied  [*ldl] 
mi  in  the  pleadings ;  the  bill  charging  the  deeds  to  have  been  fraudu- 
lently obtained  ;  it  is  now  taken  up  with  a  view  to  public  policy.  We  may 
safely  admit  that  this  reasoning  would  apply  to  the  deed  of  1817,  without 
affecting  that  of  1818,  which  is  quite  unconnected  with  tbe  former;  it  does 
not  purport  to  be  made  in  execution  of  it,  and  does  not  recite  or  refer  to  it. 
The  latter  deed,  therefore,  stands  alone,  and  there  is  no  ftuthority  to  invalidate 
deeds  providing  for  the  separation  of  husband  and  wife,  if  it  be  a  separation 
actually  existing.  Su  John  v.  St.  John  goes  no  further  than  to  prevent  pro- 
spective and  executory  contracts  made  during  co-habitation  in  contemplation  of 
future  disagreements ;  we  may  also  concede  that  articles  for  a  separation 
would  not  now  be  specifically  performed ;  but  where  there  is  a  present  se- 
paration, and  the  deed  is  executed,  not  resting  in  contract  only,  repeated  de- 
cisions have  settled  that  it  will  stand.  The  court  is  not  called  upon  for  the 
execution  of  articles;  but  tbe  question  is,  whether  it  will  permit  the  deed  to 
continue  ;  that  depends  upon  whether  it  is  good  at  law,  and  upon  that  point  no 
authority  can  be  found  on  the  other  side. 

Doubts  have  been  thrown  out  as  to  the  principle  upon  which  the  law  on  this 
subject  proceeds.  A  state  of  separation  may,  to  use  the  language  of  JSir  W. 
Grant,  be  **  unauthorized  ;**  but  it  is  not  illegal ;  tbe  law  does  not  punish  or 

(a)  11  Yw.  53S.  (»)  8  Mer.  96tf.  (c)  3  Vet.  353. 
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forbid  H ;  on  ifae  contrary,  there  are  many  instances  showing  that  in  the  eye  of 
the  law  it  is  not  in  itself  immoral.  In  Todd  ▼.  Siokt$X<^  and  Pierce  y.  Wei 
den,{b)  it  was  laid  down  by  Lord  Hok,  that  the  husband  was  not  chargeable 
for  goods  furnished  to  his  wife  while  living  apart ;  and  the  same  was 
[*132]  held  in  •Afanfcy  v.  8cott,{c)  where  he  had  refused  to  receive  her,  and 
she  was  without  a  separate  maintenance.  Thus  the  law  recognizes 
the  separation,  allowing  it  to  vary  the  rights  of  third  persons.  This  was  car- 
ried further  in  the  case  of  King  t.  Mead^{d)  where  it  was  held  that  the  hus- 
band might,  by  agreement  for  valuable  consideration,  renounce  the  marital 
right  to  compel  consortion.  So  in  Lister's  case  :{e)  and  again  in  the  admission 
of  separate  property,  thc^  entirety  of  the  marital  right  has  been  permitted  to  be 
broken  in  upon. 

Even  if  in  general,  separations  were  not  to  be  supported,  yet  when  there 
has  been  on  either  side  such  conduct  as  would  have  ensured  a  decree  for  a 
divorce  in  the  ecclesiastical  court,  why  may  not  the  parties  compromise  their 
remedies  by  private  adjustment,  leading  to  the  same  conclusion,  as  if  they  had 
proceeded  to  litigate  before  that  tribunal  t  In  this  case  we  contend,  that  upon 
the  conduct  of  the  plaintiff,  Lady  Westmeath  might  have  obtained  a  divorce 
and  alimony ;  this  deed  gives  her  no  more  ;  that  is,  no  more  than  what  she  is 
entitled  to ;  if  they  have  agreed  to  do  that  which  the  law  deems  proper,  why 
should  the  matter  be  forced  into  public  discussion  ?  It  can  be  of  no  advantage 
to  the  public  morals,  or  to  private  feelings,  that  all  instances  of  matrimonial 
misconduct  and  unhappiness  should  be  compulsorily  disclosed  to  the  world.  i 

The  plaintiff,  as  we  contend,  has  forfeited  his  claim  to  the  rights  of  a  husband  ; 
the  deeds,  therefore,  do  not  lead  to  the  breach  of  any  duties. 

The  objection  that  there  is  no  indemnity  provided,  is  one  that  the  plaintiff 
ought  not  to  urge,  as  it  was  at  his  instance  that  it  was  omitted  ;  but  the  only 

effect  of  it  is  to  render  the  deed  voluntary  as  against  creditors.     It  is  ■ 

[*133J  ^obvious,  that  objections  to  the  policy  of  the  deeds  apply  equally, 
whether  they  do  or  do  not  contain  such  a  clause.  In  Fitzer  v.  Fitzer,{g) 
where  there  was  no  indemnity.  Lord  Hardwicke,  though  always  disposed  to 
give  full  weight  to  reasons  of  public  policy,  established  the  covenant  for  a  se- 
parate maintenance  against  the  husband,  distinguishing  between  him  and  the 
creditors,  on  whom  it  was  not  binding.(A)  In  the  late  case  of  Bateman  v. 
RossJJ)  it  does  not  appear  that  there  was  any  clause  of  indemnity,  yet  the 
house  of  lords  established  an  award  providing  for  a  separation  ;  the  defence 
set  up  was  a  subsequent  reconciliation,  and  it  was  proved  that  the  husband 
and  wife  had  resided  in  the  same  house ;  this,  however,  was  not  considered 
sufficient  to  make  void  the  award. 

The  separate  maintenance  is  here  granted  for  life,  and  not  during  the  sepa- 

(a)  1  Selk.  116.    1  Ld.  RAym.  444.    1  Mod.  134.  1  Sid.  187.        {h)  Skiniier,  898. 
(c)  I  LcT.  4.    1  Sid.  109.    1  RoU.  Ab.  851.  pL  5.  {d)  1  Barr.  548. 

(e)  8  Mod.  32.    1  Stra.  477.  {g)  3  AUl.  511. 

(&)  See  alio  H«e4  v.  J7ea<i,  8  Atk.  543.  (t)  1  Dow.  P.  C.  335. 
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xation  only.  Thai  was  the  case  abo  in  Filzer  t«  Fitzer^  ^leichfir  t.  Fletcher, {a) 
and  Stephen  t.  Olive  ;(b)  aud  U  makes  no  differeoce  in  tlie  oporalioo  of  the 
inatnuneoty  as  in  either  mode  of  limiting  the  provision,  it  must  cease  apon  a 
subsequent  reconciliation.  Angier  v.  Angier^c)  St.  John  v.  St.  John. 
Fkteher  ?.  Fletcher. 

The  Attorney  General^  in  reply,  referred  lo  the  Lord  Chancellor's  judgment 
in  Beard  y.  W^b,(di  and  to  Marshall  r.  Rutton.(e)  He  observed,  with  re- 
spect to  Todd  V.  Stokes,  and  other  cases  of  that  class,  that  the  husband  is  only 
liable  for  articles  furnished  to  his  wife,  from  iu  being  implied  that  she  orders 
them  by  his  authority ;  but  if  the  person  who  supplies  them  has  notice  thai 
she  acts  without  that  authority,  the  implication  does  noi  arise; 
*in  those  cases  the  separation  ^as  only  looked  at  as  proving  the  party  [*  134] 
to  have  had  notice  that  the  wife  was  acting  for  herself^  The  case  of 
Rodney  v.  Chambers,(g)  where  a  prospective  deed  of  separation  was  support- 
ed, has  been  lately  overruled  in  the  exchequer  chamber.(A)  This  deed  does 
not  recite  an  actual  separation,  but  tliat  a  separation  bad  been  agreed  on ;  it 
seems,  therefore,  prospective  in  its  nature.  The  argument  on  the  other  side» 
in  admitting  that  a  court  of  equity  would  not  decree  a  specific  performance  of 
contracts  of  this  description,  admits  that  they  are  contrary  to  public  policy  ; 
iMid,  if  so,  how  can  they  be  permitted  1  We  do  not  deny  that  suits  in  the 
ecclesiastical  court  may  be  compromised,  but  if  one  of  the  terms  agreed  on  be 
a  separation  contrary  to  the  policy  of  the  law,  t^e  parties  cannot  in  that  respect 
anticipate  the  judgment;  they  must  arrange  their  disputes  upon  conditions 
which  it  is  lawful  to  contract  for.  The  covenants  are  coached  in  terms  which 
would  extend  to  authorize  the  coaunissioo  of  adulrery,(t)  and  to  prevent  the 
plaintiff  from  having  recourse  to  an  action  of  crim,  con. 

Thb  Lord  Chancellor: — With  respect  to  the  merits  of  this  case,  I 
shall  say  very  little.  It  is  of  great  importance  that  this  question 
^should  be  settled,  and  upon  principles  to  which  we  may  either  deny  [*ld5] 
any  application,  or  which  we  may  admit  to  be  general.  If  the  ques- 
tion, whether  the  courts  would  or  would  not  act  upon  articles  of  this  sort,  were 
not  prejudiced  by  any  decisions,  I  should  say,  that  I  think  no  court  ought  to  act 
on  them ;  for  whether  the  contract  of  marriage  be,  as  it  is  represented  by 

(«)  3  Cos,  99.  <^)  3  Bro.  C.  C.  90.  (e)  Piec  Ch.  496. 

(J)  2  Bos.  &  PulL  93.  (e)  8  T.  R.  545.  (j)  2  £ut.  283. 

(A)  Durant  ▼.  Titley,  7  Price,  577.  See  2  Bern.  6l  Crefls.  551,  where  Lord  Chief  Justice  Abbott 
(one  of  the  jod^  who  decided  this  case)  nid  it  wia  not  intended  to  shake  any  former  deeision.  It 
VM  difiSsMnt,  be  nid,  from  all  the  former  OMes,  inasmaeh  as  tbe  deed  proridod  for  the  separation 
of  a  husband  and  wife,  who  at  tbe  time  of  making  the  deed  were  living  together.  It  appears,  that 
10  Rodney  ▼.  Chamber$  the  deed  was  made  as  an  indaeement  to  a  reconciliation,  after  some  differ, 
ences  had  arisen,  and  the  allowance  was  to  be  paid  only  in  the  event  of  a  future  separation,  with 
the  approbation  of  the  trustees.  In  Durant  r.  TiiUy  the  efieet  of  the  deed  was  to  provide  a  aepa. 
fite  maintenaoee  for  the  wife  in  the  event  of  a  fatnre  separatioo,  leaving  her  at  liberty  to  separate 
herself  from  her  husband  at  her  pleasure.    Bee  6  East,  252. 

(t)  Bed  vide  SuHinau  v.  SulUoan,  2  Addams,  299. 
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some,  a  civil  contract  #oIy,  or  whether  it  be  both  ciTil  and  religious,  it  is  one 
of  a  rery  peculiar  nature  ;  it  is  one  which  the  parties  cannot  dissolve :  one  by 
which  they  impose  duties  on  themselves,  and  by  which  they  engage  to  perform 
duties  with  respect  to  their  offspring ;  duties  which  are  imposed  as  much  for 
the  sake  of  public  policy  as  of  private  happiness.  The  circumstance  that  the 
complaint  against  an  instrument  on  grounds  of  public  policy,  is  made  by  one 
who  was  a  party  to  it,  is  of  no  consequence ;  for  the  relief  is  given  to  the  pub- 
lic, and  not  to  the  individnal.[l] 

In  8t  John  v.  St.  John^  1  ventured  to  hazard  an  opinion,  that  as  the  con- 
tract of  marriage  is  indissoluble  by  the  parties,  and  as  the  law  has  not  con* 
templated  any  dissolution  of  it,  except  propter  adulterium,  or  propter  sobuI' 
tiam,  and  as  it  has  not  committed  to  the  courts  of  law  or  equity  the  province 
of  ascertaining  whether  there  has  been  sufficient  of  adulterium  or  sosviUa  to 
make  void  the  contract,  although,  for  many  collateral  purposes,  they  may 
enter  into  that  inquiry,  it  was  quite  inexplicable  how  courts  of  equity  got  any 
jurisdiction  with  respect  to  these  articles.  In  that  case,  instead  of  leaving  it 
to  the  laws  of  the  country,  to  decide  whether  they  should  live  together  or  not, 
Mr.  Whilbread  and  the  other  trustees  were  to  say  :  we  will  be  the  ecclesiasti- 
cal court ;  we  will  determine  whether  the  husband  and  wife  shall  live  together, 
and  whether  the  father  shall  perform  the  sacred  duties  which  he  owes  to  his 

children. 
[*136]  .  Mt  is  admitted  here,  that  the  first  deed  cannot  stand  for  a  moment. 
As  to  the  recital  in  the  second  deed,  it  may  be  understood  to  look  to  a 
future  separation,  and  that  the  only  cause  of  it  was  the  desire  of  Lady  West- 
meath  to  live  apart ;  but  I  do  not  think  the  words  '*  agreed  to  live  separate*^ 
necessarily  imply  a  future  separation  ;  it  might  have  existed  before.  It  would 
certainly  be  difficult  to  say,  that  at  the  sole  desire  of  husband  or  wife,  the 
courts  would  support  a  separation,  if  the  question  was  unprejudiced  by  deci- 
sions. The  argument  of  Sir  S.  Romilly  in  Si,  John  v.  St.  John  was  very 
strong  ;  he  asked  if  the  parties  could  say,  at  the  time  of  the  marriage,  that 
they  would  agree  to  live  separate  ;  they  could  not,  and  yet  it  is  impossible  to 
deny,  that  before  the  marriage  they  may  in  general  contract,  but  that  they  can- 
not afterwards,  and  then  will  a  contract  be  supported  in  the  latter  case  which 
would  not  be  supported  in  the  former  ? 

The  jurisdiction  of  a  court  of  equity  must  be  applied  to,  either  to  carry 
these  deeds  into  execution,  or  to  prevent  them  from  taking  effect,  and  this  can- 
not  be  done  without  ordering  them  to  be  delivered  up  to  be  cancelled,  and  in 
such  cases  there  must  be  an  intermediate  order  to  restrain  proceedings  upon 
tliem.    It  is  thus  that  it  now  comes  before  the  court. 

The  first  thing  to  be  considered  is  the  effect  of  the  covenants  ;  and  without 
entering  into  the  question  whether  they  extend  so  far  as  the  attorney  general 
suggested,  we  see  that  it  is  expressly  covenanted,  that  the  husband  shall  not 

[1]  Vide  VauMhaU  Bridge  C0.  v.  Berl  Spmeer,  ante,  67. 


CASES  IN  CHANCERY-  198 

18il.->Th6  Emrl  of  Wentmeath  v.  Th«  CoantaM  of  Woitmaotb. 

apply  to  the  ecclesis8ttc«l  cottit  for  the  enjoyment  of  the  comforts  belonging 
to  the  marriage  state,  or  to  be  permitted  to  flprform  its  duties.  One  question 
is,  whether  such  a  coTonant  will  bind  ;  and  if  I  should  send  this  case 
to  a  court  of  law,  that  will  be  one  ''of  the  questions:  none  of  the  [*137] 
cases,  I  think,  touch  that,  either  in  decision  or  in  principle.  But  it 
does  not  rest  there ;  for  if  that  corenant  be  a  part  of  the  deed,  and  if  reasons 
of  public  policy  make  f  oid  that  covenant,  and  if  the  whole  deed  is  for  the 
same  purpose,  it  will  be  difficult  to  support  it.  If  the  purpose  be  general, 
and  be  one  that  is  against  public  policy,  I  do  not  see  how  it  can  stand.  This, 
I  say,  supposing  there  to  be  no  decision  on  the  point.  I  remember  the  cases 
about  marriage  brocage  bonds ;  the  leading  ease  is  Shirley  v.  Ferrers^  in  the 
exchequer,  where  it  was  held,  that  the  circumstance  of  the  plaintiff  being  par- 
Heeps  crimimst  did  not  prevent  him  from  suing  to  have  it  set  aside.  Now  if 
the  marriage  brocage  had  consisted  in  demising  a  term  for  the  life  of  the  per- 
son bringing  about  the  marriage,  and  in  the  same  deed  he  had  entered  into  a 
covenant  to  do  it,  I  apprehend  the  courts  would  not  say  that  covenant  was  bad, 
and  the  rest  of  the  deed  good,  but  would  set  aside  the  wh(de. 

Much  has  been  said  about  the  situation  in  which  this  court  places  mar- 
ried  women ;  and  there  are  many  cases  in  which,  by  agreement,  a  married 
woman  is,  for  some  purposes,  placed  in  the  situation  of  a  feme  soh ;  aa 
where  she  has  pin  money,  or  a  separate  provision,  either  secured  at  marriage, 
or  arising  from  the  bounty  of  a  friend  or.relalion.[l]  There  is  no  doubt 
that  a  woman  before  marriage  may  conicact  for  those  rights,  though  it  is 
very  doubtful  whether  it  be  likely  to  promote  domestic  happiness.  But  it 
may  still  be  a  question,  if  a  relation  or  a  stranger  gives  her  an  annuity,  on 
condition  of  her  living  separate  from  her  husband,  whether  that  would  be 
good ;  and  if  not,  the  question  arises  whether  the  husband  and  wife  can 
make  a  contract,  the  effect  of  which  is  the  same. 

*It  is  said  that  it  is  not  the  fault  of  the  defendant,  that  there  is  no  [*138J 
covenant  to  indemnify  the  plaintiff  against  her  debts ;  it  is  said  that 
covenant  is  of  no  consequence,  and  cases  were  cited  about  the  extent  of  the 
husband  s  liability ;  but  the  answer  to  them  is,  that  they  did  not  go  upon  an 
agreement  to  live  separate.  It  is  impossible  to  deny  that  a  covenant  of 
this  sort  is  made  by  parties  who  are  capable  of  contracting,  and  it  is  con- 
sidered to  be  sufficient  to  support  the  deed  against  creditors;  but  if  lam 
asked,  how  it  is  possible  that  objections  on  grounds  of  public  policy  can 
be  removed  by  these,  covenants,  the  only  answer  is,  that  if  not  bound  by  de« 
cisions,  I  shouki  say  it  was  impossible.to  show  that  it  ought  originally  to  have 
made  any  difference,  whether  there  was  or  was  not  such  a  covenant.  But  I 
cannot  say  that  it  will  not,  for  if  those  who  have  gone  before  me  have  thought 
that  it  would,  I  must  give  to  it  the  same  effect  which  it  had  upon  their  judg-^ 
ments ;  and  from  what  I  have  heard  them  say  in  conversations  that  I  recol- 

[1]  Ylds  NnunOk  v.  Thmeon,  S  £dw.  Cb.lU|i.  99.    FMd  v.  SemU,  4  Rusi.  lU,  114,  o. 
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lecty  I  think  it  woald  bave  made  a  niaterial  difference  with  both  Loid  Ken- 
yon  and  Lord  Thurlow,  [  remeinber,  too,  conreratng  on  the  subject  with 
Lord  C.  B.  Eyre ;  he  said  he  never  woold  have  decided  aa  he  had,  but  for 
the  covenant  by  the  trustees. 

With  respect  to  the  argument  about  the  pro  tanto  separation  operated  by 
the  law  in  some  cases,  it  is  only  from  a  stronger  policy  overruling  a  weaker 
one.  Thus,  in  the  ca^e  of  articles  of  the  peace,  the  law  says  that  it  is  a 
stronger  policy  that  the  husband  shall  not  assault  the  wife,  than  that  they 
shall  live  together. 

It  comes  then  to  this  question,  whether  the  contract,  which  the  law  says 
is  only  to  be  dissolved,  on  certain  accounts,  is  in  fact  to  be  dissolved, 
[*189J  not  for  those  causes,  ^bot  because  the  parties  choose  it.  I  say  this, 
because  I  am  not  prejodgiag  the  question  of  conduct,  for  I  have  no 
difficulty  in  saying,  that  I  do  not  apprehend  that  I  have  any  right  to  try  the 
question,  whether  a  divorce  could  be  obtained  in  the  ecclesiastical  court,  or 
in  the  house  of  lords.    I  haveno  such  jurisdiction. 

*  The  course  I  should  have  wished  to  adopt  would  be  to  have  the  assisunce 
of  a  common  law  judge,  and  an  equity  judge,  but  I  fear  that  will  be  impossible 
in  the  present  state  of  judicial  business,  and  I  must  therefore  grapple  with  all 
the  difficulties  of  the  case  myself. 


On  a  subsequent  day,  the  following  cases  bearing  on  the  subject  were  men* 
tinned.  Gage  v.  Lyster^{a)  Freeman  v.  Moore^{b)  Lambert  v.  Lambert^{c) 
Hobbs  V.  HtiU,{d)  Cooke  v.  Wiggins,ffi)  Seagrave  v.  Seagrave.{g) 


May  28. — Mr.  Blake  mentioned,  that  the  plaintiff  had  commenced  a  suit  in 
the  ecclesiastical  court,  for  restitution  of  conjugal  rights. 

Thb  Lord  Crancbllor  : — That  leads  to  a  most  important  question ; 
whether  deeds  of  this  kind  do  or  do  not  raise  such  an  equity  between  an  hus- 
band and  wife,  as  to  authorize  this  court  to  prevent  them  from  proceeding  in 
the  ecclesiastical  court :  for  unless  it  can  be  carried  to  that  length,  I 
[*140]   do  not  see  how  they  can  be  supported.    I  believe  there  was  *a  case 
where  Lord  Bathurst  made  such  an  order, but  that  it  was  the  only  one.(ik) 


May  29. — Tn  Lord  Chancellor  : — ^This  case  comes  before  me  upon  a 
motion  for  an  injunction.  The  bill  prays  to  have  these  deeds  delivered  up  to 
be  cancelled,  and  grounds  itself  not  only  on  the  nature,  of  the  instruments 
themselves,  but  also  on  allegations  as  to  the  means  used  in  obtaining  them.  I 
must,  however,  now  lay  these  allegations  out  of  consideration,  for  the  answers 
admit  nothing  that  would  enable  the  court  to  give  relief  with  Feference  to  those 

(«)  S  Bn>.  P.  C.  ed.  TooiL  p.  4.  (6)  1  Bro.  P.  C.  237.  («)  2  Bio.  P.  C.  18. 

(rf)  1  Cox,  445.  («)  10  Vm.  191.  (g)  13  Vc  439. 

(A)  See  S  Bro.  C.  C.  620.  2  Coz.  107.  and  WOk**  v.  Wiikm,  2  Dick.  791. 
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ctTcomstances.    I  mavt,  therefore,  in   what  I  hafe  to  aay,  confine  myself  to 
the  natore  of  the  iostraments. 

His  Lordship  then  stated  the  substance  of  the  deed  of  December,  1817,  and 
proceeded.  This  is  not  only  a  deed  conten)pIating  a  separation  to  commence 
at  a  future  time,  but  it  also  endeavors  to  avoid  the  eflfect  of  that  doctrine,  by 
which  it  has  been  held  that  a  deed  of  separation,  supposing  it  to  be  good  at  law 
or  in  equity,  shall  be  rendered  void  by  any  future  reconciliation.  It  is  atteoipted 
to  shut  out  this,  by  the  clause  providing  that  in  case  of  a  subsequent  reconcili- 
ation, the  payment  of  the  annuity  shall  be  suspended  only,  to  be  revived  on  a 
separation  taking  place  again.  It  adds,  that  such  separation  is  only  to  take 
place  in  case  of  ill  usage  or  gross  abuse.  This  is  probably  thrown  in,  to  mako 
the  deed  conformable  to  some  cases,  in  which  the  courts  of  law  seem  to  have 
thought  that  they  could,  without  going  to  the  ecclesiastical  court,  try  the 
question  whether  there  had  been  that  degree  of  ill  usage  which 
^amounting  to  cruelty,  would  be  a  legitimate  cause  of  separation.  [*141] 

His  Lordship  then  stated  the  substance  of  the  second  deed ;  and 
observed,  that  there  was  not  in  either  of  the  deeds  any  clause  to  indemnify  the 
husband  against  the  debts  of  the  lady.  It  is  suggested  by  the  answers,  that  a 
clause  for  that  purpose  was  intended,  but  that  in  consequence  of  the  plaintiff 
thinking  it  unnecessary,  it  was  left  out.  There  is  not,  therefore,  in  this  case, 
that  which  in  some  cases  has  been  held  to  support  these  instruments  ;  namely, 
the  valuable  consideration  of  such  a  covenant.  It  is  not  for  me  to  consider, 
whether  the  plaintiff  ought  to  object  on  the  gronnd  of  the  want  of  this  covenant, 
if  it  was  omitted  by  his  desire.  But  I  may  venture  to  say,  that  the  deed  hav* 
ing  been  prepared  without  it,  the  defect  is  one  that  cannot  be  supplied  by  a 
court  of  equity,  for  I  think  that  a  court  of  equity  could  not  correct  such  a  deed. 

This  is  not  a  bill  by  Lady  Westmeath,  to  carry  the  trusts  of  the  deed  into 
execution.  Whether,  if  she  had  filed  such  a  bill,  the  court  would  have  inter- 
posed on  her  behalf,  is  a  consideration  with  which  I  have  now  nothing  to  do. 
The  bill  is  by  Lord  Westmeath,  to  have  the  deeds  delivered  up ;  and  the 
question  is,  whether  they  ought  to  be  set  aside  upon  grounds  of  public  policy. 

On  looking  into  the  cases  on  this  subject,  which  are  extremely  well  collected 
by  Mr.  Roper,  I  perceive  that  it  seems  to  have  struck  every  one  as  extraordi- 
nary, that  such  deeds  should  ever  have  been  supported.  The  law  has  imposed 
upon  husband  and  wife  duties  of  the  most  sacred  nature,  which  one  would 
have  supposed  that  no  court  would  allow  them  to  engage  not  to  ob- 
serve. But  *there  are  many  cases,  particularly  since  that  in  the  first  L^I^^J 
voltfme  of  Burrow,(a)  breaking  in  upon  the  principle. 

The  court  of  exchequer  chamber  in  the  year  1819,  held,  that  a  deed  could 
not  be  made  proriding  for  a  future  separation. (6)  There  are  other  cases  to 
be  found  which  seem  to  intimate,  that  if  the  conduct  of  husband  has  been  such, 
that  the  wife,  applying  to  the  ecclesiastical  conn  for  a  divorce  and  alimony, 

(a)  JUx  V.  Mead.  p.  543.  (b)  TUUy  t.  Durant,  7  Price,  577. 
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would  ha?e  succeeded,  a  deed  of  separation  migbt  be  supported  on  that 
ground.  In  a  case  in  8  T.  R.,(a)  Lord  Kenyon  seems  to  hold  that  opiDioo, 
intiaiating  that  if  in  such  a  case,  an  estate  was  vested  in  trustees  for  the  wife 
to  enable  her  to  live  separate,  that  would  be  supported,  and  a  court  of  equity 
would  administer  the  trust.  There  have  also  been  many  cases,  Stephens  t. 
Olive^  and  others,  where  it  has  been  held,  that  if  there  was  a  covenant  to  in- 
demnify the  husband,  that  consideration  would  support  the  deed. 

It  has  always  seemed  to  me  very  diflScult  to  hold  these  deeds  legal.  It 
seems  to  be  admitted,  that  a  mere  agreement  to  live  separate,  is  one  that 
would  not  be  deemed  valid  ;  and  it  seems  strange,  as  Sir  William  Grant  ob- 
serves, that  if  the  primary  object  be  vicious,  these  auxiliary  provisions  should 
be  held  good,  and  thereby  that  which  the  law  objects  to  should  be  carried 
into  effect. 

In  this  case,  if  either  of  the  instruments  in  question  be  void  on  grounds  of 
policy,  it  seems  to  me  that  they  must  be  void  at  law  as  well  as  in  equity,  and 
there  is  no  reason  why  it  should  not  be  tried  at  law.  That  might  be 
[*]43]  done  by  a  case :  but  on  the  part  of  Lady  Westmeath,  *it  is  urged  that 
an  injunction  ought  not  to  be  granted,  but  that  she  should  be  left  at 
liberty  to  distrain  ;  and  my  opinion  is,  that  if  any  action  can  be  maintained 
upon  these  deeds,  I  cannot  prevent  it,  unless  I  could  at  the  hearing  order  the 
deeds  to  be  delivered  up  on  the  other  grounds.  The  conclusion  I  come  to  is, 
that  though  I  might  have  decided  differently  if  I  had  been  one  of  the  common 
law  judges  formerly,  yet  that  it  is  impossible  for  me  now  to  take  upon  my- 
self to  say,  that  these  deeds  are  not  good  at  law.  The  parlies  may,  therefore, 
try  the  question  in  such  manner  as  they  may  be  advised,  with  liberty  to  apply. 
I  cannot  direct  a  case ;  for  looking  at  all  the  decisions,  it  seems  to  me  that  no 
case  can  bring  the  question  properly  before  the  court,  without  its  containing 
admissions  with  reference  to  conduct,  which  it  would  be  most  improper  to 
expect.(A)[l] 

(a)  i^tinn  v.  WUmare,  p.  531.    Hobba  ▼.  HuU,  I  Cox,  445. 

(6)  In  Jee  ▼.  ThurloWt  2  Barn.  St,  Cress.  547,  the  general  quefltion  of  the  Talidity  of  deeds  of 
separation  was  argued  before  the  court  of  king's  bench :  the  decision  was  in  faror  of  the  deed. 

In  a  rery  recent  case,  Elworiky  t.  Bird,  39th  of  June,  1835,  the  bill  pnyed  a  specifie  perform- 
ance of  an  agreement  to  execute  a  deed  of  separation  securing  an  annuity  to  the  wife,  and  indem. 
nifjing  the  husband  from  her  debts.  The  husband,  who  was  the  defendant,  pot  in  a  demurrer, 
which  was  argued  before  the  Vice- Chancellor.  His  Honor,  in  giving  judgment  for  the  plaintiffs, 
said  it  was  verj  true  as  a  general  principle,  that  a  court  of  equity  would  not  specifically  perform 
an  agreement  for  a  separation  between  a  husband  and  wife,  for,  in  tmth,  the  wife  was  incapable 
of  entering  into  such  an  agreement ;  but  on  examining  all  the  autboritiet,  it  appeared  to  him^hat 
although  some  little  doubt  had  been  suggested  by  some  judges,  on  the  point,  it  had  been  uniformly 
decided,  that  when  trustees  entered  into  an  agreement  to  indemnify  the  husband  against  the  debtn 
of  the  wife,  that  was  a  sufficient  consideration  for  the  allowance  stipulated  to  be  paid  by  the  has. 
hand,  and  eourts  of  equity  had  neter  refosed  to  perform  sneh  an  agreement*  The  ease  wiH  be 
reported  by  Messrs.  Simmons  6l  Stuart    [3  Sim.  Sl  Sto.  373.J 

[1]  The  following  observations  of  Chancellor  Walworth,  in  Cerson  ▼.  Jftfrray,  3  Paige,  500, 
may  very  properly  be  quoted,  from  their  direet  bearing  apoo  the  eubjeot  disonased  in  the  Uxt 
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•PeREDAY  v.  HoRBBftN.  [*144] 

1891$  May  94. 

DMd  by  which  A.,  B.  &  C,  puflners  m  tsade,  in  oonaidentioii  of  40001.  paid  to  them  by  D^  io 
aogmanUtioo, of  their  capitai,  agree  to  admit  him  into  partnership  with  tliem  for  a  term.  It  was 
agreed  that  D.  shuuld  receive,  in  lieu  of  profiu,  a  clear  sum  of  550/  per  annum,  and  all  the  pro- 
perty of  the  concern  was  charged  with  the  payment  of  this  sum  quarterly,  and  of  the  4000/.  at 
at  the  determination  of  the  partnership,  A.,  B.  &,  C.  were  to  pay  rent,  taf  es,  wages,  and  tha 
other  oQt^oingvof  the  trade*  whi«h  was  to  be  carried  on  by  them,  and  in  their  names  ooly  ;  and 
D.  was  not  to  be  required  to  attend  to  it  D.  was  at  liberty  to  retire  on  giving  twelve  months* 
notice;  and  on  his  retiring,  or  at  the  end  of  the  term,  the  4000/.  and  the  arrears  (if  any)  of  the 
550/.  per  annum,  were  to  be  paid  to  him  by  A  ,  B.  &  C.  by  insUlments,  to  bo  secured,  by  thefr 
bonds,  and  they  were  to  indemnify  him  from  the  debts  of  the  partnership'.  Hold  that  this  dead  WM 
not  naorioQS. 

By  indenture,  dated  the  18th  of  May,  1808,  and  which  was  executed  in 

The  facts  of  the  case  are  immaterial.  «*  It  may  well  bo  doabted,**  says  Chancellor  Walworth, 
*'  Whether  public  policy  does  not  forbid  any  agreement  for  a  separation,  between  husband  and 
wife,  except  under  the  sanction  of  a  court  of  justice ;  and  Whether  H  does  not  also  require  that 
■uefa  agreements  ahoirid  be  limited  to  these  oases  where  by  the  previous  misconduct  of  one  of  the 
pnrtiea,  the  other  is  entitled  to  have  the  marriage  contraot  dissolved,  either  wholly  or  partially,  by 
a  decree  of  the  competent  tribunal.  The  late  Lord  Chancellor  of  England,  the  Earl  of  Eldon, 
expressed  his  opinion  very  freely  on  this  subject  in  the  case  of  Lord  St.  John  v.  Lady  St.  Johitt 
at  the  time  he  first  held  the  great  seal.  (11  Vesey,  536.)  Me  reiterated  the  same  opinion  sixteen 
years  afterwards,  in  the  case  of  Ths  Earl  of  WgMinuaih  ▼.  TAs  C9umie99  of  WeitnutUi.  (Jacob's 
Bep.  196.)  And  as  late  as  1830,  in  a  sobeequent  sait  between  the  same  parties,  in  the  house  of 
lords,  on  an  appeal  from  Ireland,  he  again  took  occasion  to  express  his  astonishment  that  the  doc« 
trine  should  ever  have  prevailed,  that  the  parties  to  a  marriai^e  Contract  might  by  an  agreement 
between  themselves,  dtjstroy  all  the  duties  and  obligations  of  that  important  and  sacred  relation, 
not  only  as  regarded  themselvee,  but  their  claldien  also»  (1  I>ow  dc  Clark's  Rep.  544.)  It  has, 
Iwwever,  long  since  become  the  settled  law  Sn  England,  that  a  valid  agreement  for  an  immediate 
separation  between  a  husband  and  wife,  and  for  a  separate  allowance  for  her  support,  may  be  made 
through  the  medium  of  a  trustee.  And  as  many  of  the  decisions  which  have  gone  the  greatest 
length  on  this  subject  took  place  previous  to  the  revolution,  they  have  been  recognized  here,  ae 
eetfling  the  law  in  this  state  to  the  same  extent.  I  do  not  therefore  feel  myself  at  liberty  to  foUow 
theopinionsof  the  judges  of  the  present  day,  as  to  the  policy  of  supporting  such  agreements,  in 
opposition  to  the  law  as  settled  by  their  predecessors ;  though  I  would  not  consent  to  extend  the 
principle  beyond  adjudged  cases.  According  to  those  cases,  agreements  for  separations  cannot  be 
enpported  either  at  law,  or  in  equity,  nnless  the  separation  has  already  taken  place,  or  is  to  take 
pfaMe  immediately  upon  the  execution  of  the  agreement.  The  contract  will  also  be  considered  as 
feeemded,  if  the  parties  afterwards  cohabit  or  live  together  as  husband  and  wife,  by  mutual  consent, 
for  ever  so  shojrt  a  time,  and  the  husband  will  in  that  case,  be  restored  to  all  his  marital  rights,  to 
the  same  extent  as  if  no  separation  had  ever  taken  place.**  A  separation  deed  recited  that  divers 
nnhappy  difTerenees  subsisted  between  the  husband  and  wife,  withoat  stating  what  they  were,  m 
eonseqneaoe  of  whiefa  they  had  agreed  lo  live  separate.  The  husband  then  covenanted  to  pay  an 
aiwoity  to  m  troetee  for  the  wife  during  her  life,  but  there  was  no  covenant  on  the  part  of  the  true. 
tee  or  any  other  person  to  indemnify  the  huflband  against  the  debts  of  the  wife ;  and  the  husband 
having  died,  and  the  annuity  become  in  arrear,  it  was  held  that  the  covenant  might  be  enforced 
agminat  the  hnsband's  execators;  for  any  thmg  that  appears  to  the  contrary,  there  may  have  been 
eiroonitaaces  alluded  to  under  the  leoital,  which  would  have  justified  the  wife  in  applying  to  the 
•oeleaiaBtioal  court  for  a  divorce  a  nunta  et  thoro;  the  covenant  being  under  seal,  requires  no  con. 
eideration  to  make  it  binding ;  and  being  good  prima  facie^  it  lies  on  those  who  assert  the  contrary 
to  prove  it ;  but  there  being  no  consideration  for  it,  it  cannot  be  enforced  against  the  husband'a 
ereditors.     Clough  ▼.  Lambert^  10  Sim.  174. 
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October  in  ihe  same  year,  between  Samuel  Fereday,  J.  Fereday,  W.  Turton 
and  Alexander  Hordern,  reciting  that  the  three  former  carried  on  the  buainesa 
of  coal  and  iron  masters,  in  co-partnership,  at  Tipton,  in  the  county  of  Stafford,, 
and  that  for  the  purpose  of  extending  their  concern,  and  in  consideration  of 
4000/.  paid  to  them  by  Alexander  Hordern,  in  augmentation  of  their  capital, 
they  had  agreed  to  admit  him  into  co-partnership  with  them  ;  it  was  witnessed 
that  they  covenanted  to  become  joint  and  equal  partners  together  in  the  said 
trade  for  twenty-five  years,  if  Hordern,  and  any  one  of  the  others  should  so 
long  live,  and  the  trade  was  to  be  carried  on  at  the  same  place,  and  under  the 
same  firm  as  theretofore,  and  without  the  addition  of  Horden's  name.  And  it 
was  agreed  that  Hordern  should  be  entitled  to  have  and  receive  the  clear  yearly 
sum  of  550/.,  free  from  all  deductions  whatsoever,  for  property  or  other  taxes, 
from  and  out  of  the  said  trade  and  concern,  in  case  the  same  should  or  did,  in 
any  way  or  manner  produce  the  same,  either  annually  or  upon  the  arerage  or 
otherwise,  for  and  in  lieu  of  all  further  and  other  share,  interest,  and  propor- 
tion of  or  in  the  gains,  increase,  or  profits  which  might  arise  therefrom ;  this 
sum  was  to  be  paid  by  four  quarterly  payments,  and  all  the  messuages,  lands, 

or  tenements  on  which  the  trade  then  was  or  might  be  carried  on,  were 
[*'145]    to  be  responsible  for  and  chargeable  with  the  payment  ^thereof,  and 

of  the  said  4000/.  at  the  determination  of  the  co-partnership,  and  also 
all  the  machines,  implements,  and  stock  in  trade,  in  and  upon  the  premises, 
the  book  and  other  debts,  bonds,  notes,  securities,  and  other  effects  thereof  and 
the  gains,  increase,  and  profits  to  be  produced  by  the  trade,  to  the  full  value 
and  extent  thereof,  exclusively  and  independently,  and  to  the  entire  prejudice 
and  annihilation  of  any  shares,  interest,  right,  or  property  of  them  the  said  S. 
Fereday,  J.  Fereday,  and  W.  Turton,  therein  or  thereto,  under  and  by  virtue  of 
the  co-partnership  then  subsisting  between  them,  or  otherwise  howsoerer, 
should  be  liable  to  pay  and  make  good  the  same  accordingly.    The  premises 
were  to  be  kept  insured  by  S.  and  J.  Fereday,  and  Turton,  and  they  were  also 
to  pay  the  rent  and  taxes,  the  wages  of  clerks  and  workmen,  and  the  other 
outgoings  incident  to  the  trade.     The  contracts  and  engagements  of  the  trade, 
drafts,  and  bills,  were  to  be  in  their  names  only  ;  they  were  alone  to  manage 
the  trade,  and  Hordern  was  not  to  be  required  or  obliged  to  attend  to  it  further 
than  he  should  think  fit ;  they  were  not  to  sell  or  mortgage  any  part  of  their 
shares  in  the  co-partnership  $tock  without  his  consent ;  the  accounts  were  to 
be  annually  settled  and  signed  by  them,  and  a  copy  delivered  to  Hordern,  and 
the  books  were  to  be  open  at  all  reasonable  times  for  his  inspection ;  the 
balances  which  upon  each  annual  settlement  should  appear  to  be  due  to  thea, 
were  in  the  first  place  lo  be  charged  with,  and  were  to  pay  and  dischaige  the 
yearly  sum  of  550/.  to  Hordern,  and  such  part  thereof  as  should  then  be  in 
arrear,  or  otherwise  due  and  payable  by  viitue  of  the  deed.    The  other  part- 
ners were  not  to  be  at  liberty  to  take  up  money  at  interest  for  the  purposes  ef 
the  trade,  without  the  consent  of  Hordern  ;  and  it  was  agreed  that  he  should 
be  permitted  to  retire  from  the  concern  on  giving  twelve  months'  notice, 
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wfaeo  it  WA8  to  be  diifsol?ed  as  to  him.  Upon  bis  retiring,  or  *upoa  [*146] 
the  expiration  of  the  term,  the  other  partners  were  to  pay  to  him  by 
instalments  out  of  the  stock  in  trade  for  the  time  being,  or  otherwise,  the  sum 
ot  4000/.  adranced  by  him,  and  the  arrears  which  should  be  then  due  of  the 
550/.  per  annum  ;  they  were  to  give  bonds  with  sureties  to  be  approved  of  by 
him,  for  the  payment  of  such  moneys  at  the  times  and  in  manner  and  form 
aforesaid,  and  for  indemnifying  him  from  the  partnership  debts ;  and  be  was 
then  to  assign  to  them,  at  their  costs,  his  interest  in  the  partnership  property. 
The  deed  contained  the  usual  clause  for  referring  differences  to  arbitration. 

The  sum  of  4000/.  was  paid  by  James  Hordern,  the  father  of  A.  Hordern  ; 
about  3600/.,  part  of  it,  had  been  previously  advanced'  by  him  at  different 
times  to  S.  and  J.  Fereday  and  Turton,  and  was  owing  by  them  at  the 
execution  of  the  above  deed ;  the  remaining  400/.  was  paid  at  that  time. 
The  annual  sum  of  550/.  continued  to  be  paid  according  to  the  stipulations 
of  the  deed,  till  August,  1815,  when  Hordern  becoming  desirous  of  with- 
drawing from  the  partnership,  it  was  dissolved  a»  to  him  ;  and  it  was  agreed 
that  instead  of  receiving  back  the  4000/.,  he  should  be  paid  an  annuity  of 
550/.  for  two  lives.  A  joint  and  several  bond  was  accordingly  prepared  in 
the  names  of  Samuel  Fereday,  Turton,  and  John  Tereday,  but  was  executed 
by  the  two  former  only,  by  which  they  became  bound  to  H.  Hordern  for 
the  payment  to  him  of  an  annuity  of  550/.  for  his  own  life,  and  that  of  one 
J.  Corser ;  the  annuity  was  to  be  redeemable  at  the  price  of  4000/.  Hor- 
dern was  at  that  time  of  the  age  of  twenty-nine  :  Corser  of  the  age  of  nine. 

The  bill  filed  by  Samuel  Fereday  and  Turton,  against  James  and 
Alexander  Hordern  and  J.  Fereday,  represented  *tbe  advance  of  the  [''MTJ 
4000/..to  have  been  a  loan,  and  that  by  the  annual  payments  the 
amount  of  their  debt  was,  in  August,  1815,  reduced  to  803/.  The  amount 
of  the  annuity  secured  by  the  borfd  then  executed  was  fixed  on  the  supposi- 
tion that  the  debt  then  due  was  4000/.,  and  the  plainfifili  were  induced  to 
accede  to  it,  by  theats  of  legal  proceedings,  and  from  being  in  embarrased 
circumstances,  and  ignorant  of  the  real  stale  of  the  account.  The  bill 
charged  that  the  indenture  of  1808,  and  the  bond  of  1815,  were  usurious, 
and  prayed  that  the  latter  might  be  delivered  up  to  be  cancelled,  and  an  in- 
junction to  restrain  the  defendants  from  proceeding  upon  it  at  law.  The  de- 
fendants, the  Horderns,  by  their  answers  insisted  that  the  indenture  of  1808 
was  intended,  bona  Jide,  as  an  agreement  for  partnership,  and  not  as  a  se- 
curity for  a  loan ;  and  that  the  dissolution  in  August,  1815,  and  the  bond  of 
that  date  were  fairly  arranged  upon  the  footing  of  that  instrument,  denying 
that  any  undue  means  had  been  used. 

The  common  injunction  having  issued  for  want  of  an  answer,  an  order  nisi 

was  obtained  to  dissolve  it ;  and  a  motion  was  made  by  the  defendant  that 

the  arrears  due  might  be  paid  into  court.    The  case  having  been  argued  on 

a  former  day, 

The  Lord  Chancellor  now  gave  judgment.    His  Lordship  observed,  that 
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H  was  necessary  to  consider  whether  the  deed  of  1808  was  usurious.  It 
stated  to  be  usury  under  the  dcTice  of  a  partnership  agreement.  But  he  thought 
it  impossible  to  consider  it  usurious.  Hordem  became  a  partner,  and  though 
he  was  not  under  any  liability  as  between  himself  and  the  plaintiffs,  yet  he 

was  liable  for  all  the  debts  of  the  concern,  as  to  all  the-  rest  of  the 
[•148]    world.     He  thought,  that  •it  could  not  be  made  out  to  be  a  case  of 

usury; (a)  and  the  answer  did  not  admit  any  other  circumstances* 
mpon  which  relief  could  be  giTen.[l] 
Injunction  dissolved, 

Reg.  Lib.  A.  1820,  fo.  2056. 


LOBD    v.   WoRMLlSIGHTOV. 

1820  ;  December  8, 9.   1831 ;  May  31. 

To  an  action  by  a  creditor,  the  exeontw  pleaded  non  ottHmp^U^  a  eet-^ff;  and  pUne  odmhdHrtnH 
prmter^  and  the  verdiet  was  agakiat  him  on  all  theie  pleas.  A  deerae  for  administration  of  tfao 
estate  baying  been  prononnced  pending  the  action,  an  injanction  was  granted  against  the  cre- 
ditor on  payment  of  his  costs  at  law. 

This  was  a  creditor's  suit,  in  which  the  usual  decree  bad  been  pronounced. 
A  motion  was  made  on  the  part  of  the  defendant  the  executor,  that  W.  Jones, 
a  creditor,  might  be  restrained  from  further  proceeding  at  law ;  the  circum- 
stances were  as  follows  :^- 

Soon  after  the  testator's  death,  in  May,  1819,  Jones  delivered  to  the  exe- 
cutor a  bill  amounting  to  321/.  8s.  Od.  for  medical  attendance.  In  May, 
lb20,  he  commenced  an  action  for  the  recovery  of  it ;  the  declaration  was 
delivered  on  the  16tb  of  June.  The  defendant  pleaded  the  general  issue, 
non  assumpsit ;  a  set-off,  and  plene  administravit  prater  lOL ;  the  latter 
plea  was  afterwards  amended  by  extending  the  admission  of  assets  to  200Z. 
On  the  i5th  of  July,  notice  of  trial  was  given  for  the  Leicester  assizes  to  be 
held  the  26th  of  that  month. 

It  appeared  that  the  bill  in  this  cause  was  filed  on  the  12th  of  July,  the  an- 
swer and  replication  on  the  17th,  and  the  decree  obtained  on  the  21st  of 
the  same  month.  On  that  day,  notice  of  the  decree  was  sent  to 
[*149]  Jones'  ^solicitor.  The  trial  took  place  a  few  days  after.  Upon  the 
first  and  second  issues,  the  jury  found  for  the  plaintiff  Jones,  and 
upon  the  tiJrd,  they  found  assets  in  the  hands  of  the  executor  to  the  amount 
of  321/.  198.  lid. ;  they  found  damages  200/.,  and  forty  shillings  costs. 

The  motion  was  originally  made  before  his  Honor  the  Vice-Chancellor,  who 
ordered,  that  upon  the  defendant  paying  to  Jones  bis  costs  incurred  up  to  the 

(a)  gee  Morn  v.  WiUon,  4  T.  R.  353.    Andermm  v.  Malthy,  9  Yes.  J.  248. 
[1]  Vids  Friday  ?.  Wighiwick^  1  Ross.  &  M.  45. 
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Uine  of  his  baring  notice  of  the  decree,  he  should  be  enjoined  from  proceeding 
at  law :  and  he  declared  that  Jones'  debt  should  be  taken,  according  to  the 
Tordia  obtained  by  hiin«  at  200/.  A  motion  was  now  made  on  the  part  of 
Jones  to  discharge  this  order. 

Mr.  Hart  and  Mr.  Beames  in  support  of  tiie  motion : — The  rule  established 
by  the  case  of  Terrewest  t.  Featherby^{a)  is  that,  where  the  executor,  by 
pleading  a  false  plea,  has  given  the  creditor  a  right  to  a  judgment  de  bonis  tes^ 
tatoris  et  si  non  de  bonis  propriis,  a  decree  in  this  court  does  not  relieve  him 
from  the  personal  responsibility  that  he  has  incurred.  The  executor's  pleas 
in  this  case  hare  been  negatived  by  the  verdict,  and,  therefore,  according  to 
the  case  referred  to,  he  cannot,  by  commencing  this  suit,  drive  us  to  an  infe- 
rior remedy. 

Mr.  HornCf  on  the  other  side,  contended,  that  the  pleas  pleaded  by  the  ex« 
ecutor  were  not  false  pleas,  within  the  meaning  of  Terrewtst  v.  Featherby^ 
The  plea  of  non  assumpsit^  and  of  the  set-off,  were  of  matters  not  within  hia 
knowledge  ;  and  on  the  third  plea  of  plene  administravit  prater^  he 
did  not  enter  into  evidence,  considering  *it  unnecessary,  the  subject  [*150] 
being  already  embraced  by  the  decree  of  this  court. 


1820 ;  December  9. — The  Lord  Chancbllor  : — This  was  argued  as  if  it 
was  the  case  of  a  judgment  de  bonis  testatoris  et  si  non  de  bonis  propriis  ; 
but  on  looking  into  it  I  find  that  it  is  a  judgment  for  the  damages  de  bonis  tes^ 
tatoris^  and  for  the  costs  only  de  bonis  propriis. 

As  to  the  plea  of  non  assumpsit,  I  do  not  think  that  it  is  a  false  plea  ;  if  the 
executor  merely  puts  in  issue  the  fact  of  the  debt,  that  is  not  false.  I  am  not 
sure  that  I  had  not  a  wrong  notion  of  this,  at  the  time  of  deciding  that  case. 


1821  ;  May  31. — Affidavits  were  afterwards  filed  on  the  part  of  the  de- 
fendant the  executor,  to  establish  the  fact  that  the  assets  in  his  hands  did  not 
exceed  200Z.  The  matter  was  several  times  mentioned  to  the  Lord  Chancellor 
in  his  private  room ;  his  Lordship  was  finally  of  opinion  that  the  injunction 
should  be  granted,  but  vaiied  the  order  of  the  Vice-Chancellor  by  directing 
the  defendant  to  pay  to  Jones  his  costs  at  law,  including  the  costs  of  the 
iThl.{a)[l] 

Reg.  Lib.e.  1820,  fo.  1J95. 

(0)  S  Mer.  480.  {b)  Sm  Fielden  ▼.  FUlden,  1  Sim.  Sl  Stn.  355. 

[1]  Vide  CUtIm  v.  The  Earl  of  Ormonde,  ante,  108, 19S,  124.  An  injanetion  was  granted  when 
the  creditor  had  obtained  judgment  against  an  administratrix  by  defaalt :  and  M^Mabon,  M.  R., 
mjB ;  •«  An  administrator  against  whom  there  is  a  decree  to  account,  is  in  all  eases  entitled  to  an 
injanetion  against  a  creditor,  who  proceeds  at  law,  except  when  he  pots  in  a  plea  whieh  be  knows 
to  be  false.  When  a  plaintiff  at  law  obuins  an  execotion  to  be  levied  dt  boni$  testaiorU,  et  H  m» 
de  bemeprefriUt  the  sheriff  mast  ascertain  that  there  are  no  goods  of  the  intestate,  before  he 
makes  a  levy  from  those  of  the  administratrix ;  and  when  he  inqaires  for  the  goods  of  the  intestate, 
he  will  l>e  referred  to  this  court,  as  having  the  oostody  of  them.**  And  in  a  subsequent  passage  : 
•«  Where  an  execatoi  ia  sued  both  at  law  and  in  equity,  hia  allowmg  a  judgment  by  default  to  be 
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1831 ;  Janaary  19,  February  3,  May ^9. 

A  bill  for  an  account  of  a  te8Utor*8  eaUte,  and  alto  to  set  aside  lalet  made  by  the  ezecotor  and 
traatee.  to  fafmaelf  and  to  another  peraoo,  held  to  be  mnltilkrions. 

The  hearing  of  this  case  before  the  Vice-Cbancellor  is  reported  in  the  5th 
▼olume  of  Mr.  Haddock's  Reports,  p.  138.  The  defendant  Laying  appealed 
from  that  decision,  and  now  moved  to  set  aside  an  attachment  that  had  issued 
for  want  of  an  answer. 

Mr.  Hart  and  Mr.  Beames  in  support  of  the  motion. 
Mr.  Home  and  Mr.  Stuart  on  the  other  side. 

The  Lord  Chancellor  obserTed,  that  as  he  understood  it,  two  of  the  plaintiffs 
Were  persons  interested  in  the  residue,  and  two  of  them  creditors ;  one  of  the 
defendants  is  a  trustee  for  sale,  and  the  bill  brings  before  the  coart  persons 
claiming  underdistinct  contracts.  But  is  it  not  the  course  of  practice,  to  state 
that  there  are  contracts,  and  then  for  the  court  to  refer  it  to  the  master  to 
inquire  whether  it  is  proper  that  they  should  be  carried  into  execution  ?  and  if 
not,  each  must  be  the  subject  of  a  separate  suit- 
It  was  agreed  that  the  attachment  should  be  stayed,  and  his  Lordship  directed 
the  appeal  to  be  set  down  for  hearing. 


February  2. — The  appeal  came  on  to  be  heard  this  day. 

For  the  defendant.  The  bill  seeks  a  general  account  of  the  testator^s  estate, 
and  also  to  set  aside  a  sale  made  by  Culliford  the  trustee,  to  himself,  and  a 
sale  of  another  part  of  the  estate  to  the  defendant  Laying.  The  latter 
[*152]  *is  thus  implicated  in  the  accounts,  and  the  distribution  of  the  residue, 
with  which  he  has  no  concern.  It  is  equally  improper  to  make  his 
purchase,  and  that  of  Culliford,  the  subject  of  the  same  bill.  Being  distinct 
purchases  they  cannot  be  joined  tog-ether.  Brooks  ▼.  Lord  Wkitworth,(a) 
Rayner  v.  Julian.{b)  The  Vice-Chancellor  was  of  opinion,  that  as  the  gene- 
ral administration  of  the  estate  could  not  be  completed  without  a  settlement  of 
the  question  as  to  their  purchases,  they  were  necessarily  united  together.  But 
it  does  not  follow  that  because  a  particular  object  cannot  be  affected  without 
first  disposing  of  another,  that  a  party  interested  only  in  the  first  is  to  be  mixed 
up  in  the  litigation  of  the  second.  In  Whalley  v.  Dawson^ic)  Lord  Redesdale 
allowed  a  demurrer  to  a  bill  praying  a  partiiion,  and  also  to  set  aside  a  lease 
granted  by  one  of  the  tenants  in  common,  though  it  was  urged  that,  till  the 
lease  was  got  rid  of,  the  partition  could  not  take  place. 

(«)  1  Madd.  8&  {h)  3  Dick.  677.  (e)  3  Sch.  &  Lef.  367. 

recovered  at  Itw,  only  amoonte  to  an  admiaaion  that  he  it  willing  to  do  whateTer  m  court  of  law  m 
eqaity  thinks  proper :  even  if  he  pleada  nsn  amumpnt  and  pleme  adminUtrmit,  and  they  are  foond 
against  him,  he  is  not  thereby  diaeniitled  to  the  protection  of  thia  court.  This  court  oanaot  allow 
an  ezecntrtx  to  go  to  jail,  far  not  having  fonda  whiab  it  tarn  Uken  from  her."  Egmn  v.  BaUhnm^ 
1  Hog.  195. 
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For  the  plainliflfs.  The  object  of  the  bill  is  the  single  one  of  executing  the 
trusts  of  the  will.  The  defendaot  Laying  having  entered  into  the  contract 
under  circumstances,  amounting,  according  to  the  case  made  by  the  bill,  to  a 
fraud,  is  also  to  be  considered  as  a  trustee  for  the  plaintiffs ;  they  have  a  right 
to  ha?e  all  the  trusts  performed  in  one  suit,  and  how  can  he  object  to  be  joined 
in  it,  having  mixed  himself  up  with  the  subject  of  it  ?  To  have  filed  two  bills 
would  not  have  lessened  the  expense  or  delay,  for  the  parties  must  have  been 
the  same  ;  and  as  against  Culliford  the  trustee,  it  would  have  been  objection- 
able to  split  the  demand,  and  call  on  him  to  execute  his  trust  partly  in  one  suit, 
snd  partly  in  another.  The  defendant  Laying  is  in  possession  of  the 
^estate,  and  is  committing  waste  ;(a)  a  bill  was  therefore  necessary ;  [*1$3] 
the  matter  could  not  have  awaited  the  result  of  inquiries.  The  land 
sold  to  Culliford  was,  in  fact,  included  in  that  sold  to  Laying,  so  that  tbet9 
purchases  are  necessarily  connected. 

The  Lorp  Chancelxxa  : — If  Culliford  purchased  for  hinMelf,  which  he 
could  not  do,  and  then  Laying  bought  of  him,  that  would  be  one  thing ; 
but  what  charge  is  there  in  the  bill  that  Laying  purchased  what  Culliford 
bought  T  If  an  executor  having  a  power  to  sell,  agrees  to  sell  to  A.  B.,  can  a 
bill  be  filed  against  him,  and  also  for  a  general  administration  of  the  estate  ? 
He  may  have  made  infinitely  too  good  a  bargain  with  tlie  trustee  to  sell,  onf 
that  the  court  would  not  allow  to  stand*  but  that  is  no  ground  for  making  him 
a  party  to  the  general  administration. 

The  case  must  depend  on  the  charges  of  the  bill :  they  may  be  such  as  to 
unite  persons  who  are  ordinarily  disunited.[l]  When  there  are  trustees  to 
sell,  and  a  bill  is  filed  against  them,  it  is  not  usual  to  make  the  purchasers  par- 
ties, but  to  state  the  contracts  and  pray  an  inquiry.  There  may  be  cases 
which  cannot  be  delayed  till  those  inquiries  can  be  made,  on  account  of  injury 
that  may  be  done  in  the  mean  time ;  and  this  may  come  under  that  head. 

The  Lord  Chancellor  allowed  the  demurrer.(6) 

Reg.  Lib.  B.  1820.  fo.  1966. 

(«)  The  bin  Mntained  a  ehuge  to  tlm  eftet. 

(6)  Exeter  College  ▼.  Rowland,  6  Madd.  94.  Knye  t.  Jfoore,  I  Sim.  db  8tn.  61.  IJeto  ▼. 
Clarke,  ibid.  108.  7"umer  ▼.  Robinmm,  ibid.  313.  6  Madd.  94.  ShaekeU  v.  Maeauley,  2  Sim.  & 
8tn.  79.  [Mole  ▼.  Smith,  po«t,  490.  Dunn  t.  Dunn,  2  Sim.  329.  Attorney  General  v.  Merehaut 
Tailere  Comply,  1  Myl.  db  K.  189.  S.  C.  5  Sim.  288.  The  Same  t.  The  Goldamith^  Company, 
$  Sim.  670.  The  Same  y.  St,  Johwfo  Cofiiege,  7  Sim.  341.  Pearoe  ▼.  Hewttt,  id.  471.  Lum$den 
▼.  Fraeer,  1  Mjl.  dt  Cr.  589.  Campbell  t.  3£ackay,  id.  603.  Attorney  Genorml  v.  Cradoek,  3  M}a. 
dt  Cr.  85.  Brophy  y.  Jamieaon,  2  Moll.  404.  Orady  y.  Furlong,  id.  418.  Boyt  v.  Hoyi,  5  Paige, 
65.    Swift  T.  Eekford,  6  Paige,  22.     Gibbe  ▼.  Claggett,  2  Gill  «r.  Johns.  29.] 

[1]  In  The  Attorney  Genoral  y,  Cradoek,  3  Mjl.  db  Cr.  96,  Lord  Cottenham,  after  thus  far 
qooting  the  words  of  Lord  £ldon,  observes :  **  It  is  impossible  to  misunderstand  what  Lord  Eldon 
means.  He  mys,  in  ellbct,  *  Ton  are  proceeding  against  Calllford.  If  the  allegation  in  the  bill 
«ooneeta  tbe  other  party  with  the  purchase  bj  Calliford,  I  don't  dispute  that  he  is  properly  joined ; 
bat  here  is  a  failure  of  that  gronnd,  becaose  the  bill  does  not  allege  any  connection  between  the 
pvobase  by  GnUiford,  and  the  purehiae  by  Layhig :"  and  opon  that  gronnd,  obyiously,  Lord  Eldon 
decided  the  case ;  namely,  because  the  two  purchases  were  not  connected." 
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169 1  —BurfsU  ▼.  TiokeU. 


{•I  54]  *BaRRBTT  V.  TlCKBLL. 

1891 ;  Jane  4. 

Injunction,  in  a  cuie  of  aceotmt  diMolToa  lo  far  m  it  eztendad  to  atay  tipal,  whew  tbe  defBndABl 
being  of  nntound  mind,  the  answer  waaput  in  by  a  groardian  unable  to  gife  a  full  discovery. 

A  defendant  of  ansound  mind  answering  by  a  guardian  unable  to  give  a  full  discovery,  on  a  mo- 
tion to  dissolve  an  injunction,  affidavits  cannot  be  read  by  the  plaintiff  to  prove  facts  that  might 
be  given  in  evidence  at  law. 

Exception  to  the  rule  against  reading  affidavits  In  support  of  tiie  common  tnjanetioD,  extends  onl/ 
to  documents  of  whioh  the  defendant  is  ignorant,  not  to  facta  and  circnmsUnces. 

The  plaintiff  had  been  for  some  years  employed  as  traveller  by  Hugh  Tic- 
kell,  and  the  defendant  Charles  Tickell,  and  was  in  the  habit  of  reeeiving  and 
paying  money  for  them,  by  which  means  a  niDning  account  arose  between 
them.  In  August,  1820,  they  commenced  an  action  against  him,  and  held 
him  to  bail  upon  the  affidavit  of  Hugh  Tickell.  Hugh  afterwards  died,  and 
the  action  was  continued  by  Charles.  The  bill  was  filed  against  Charles 
Tickell,  and  Joseph  Tickell  his  brother,  who  had  for  about  a  year  had  the 
management  of  the  business,  and  was  alleged  to  be  a  partner,  for  an  account 
and  an  injunction,  representing  that  the  accounts  had  been  irregularly  kept, 
that  the  vouchers  were  in  the  defendant's  possession,  and  that  the  balance  was 
in  the  plaintiflfs  favor.  Hugh  Tickell  died  intestate,  and  no  one  had  adminis- 
tered to  him.  Charles  Tickell  having  become  lunatic,  but  no  commission  hav- 
ing been  taken  out,  Joseph  Tickell  was  assigned  as  his  guardian,  and  put  in 
an  answer  in  that  character,  and  also  for  himself.  He  conducted  the  action  in 
the  name  of  his  brother.  It  appeared  that  at  the  time  of  filing  the  bill  the  ac- 
tion stood  for  trial,  and  there  had  been  some  treaty  with  a  view  to  a  reference 
to  arbitration  which  had  gone  off.  Tbe  common  injunction  had  issued  ;  and 
had  been  extended  to  stay  trial ;  on  the  coming  in  of  the  answer,  the  order 
nisi  for  dissolving  it  was  obtained. 

Mr.  Weiherell  and  Mr.  Tinney,  now  showed  cause  upon  the  merits,  and 

proposed  to  read  affidavits  to  prove  admissions,  alleged  to  have  been 

[*156]    made  by  Charles  Tickell  •as  to  the  state  of  the  accounts,  which  they 

contended  were  admissible,  the  answer  neither  admitting  or  denying 

these  allegations. 

Mr,  Hart  and  Mr.  Rose  for  the  defendants  objected  : — The  Lord  Chan- 
cellor said,  he  had  known  affidavits  made  to  verify  deeds,  instruments,  or 
letters,  where  the  defendant  did  not  know  any  thing  about  them;  but  he 
thought  they  could  not  be  admitted  to  prove  other  facts.(a)  With  respect  to 
the  declarations  of  Charles  Tickell,  nothing  can  be  got  at  from  the  defen- 
dants ;  but  if  the  plaintiff  can  prove  them,  he  might  give  them  in  evidence  at 
the  trial. 

On  the  part  of  the  plaintiff  it  was  contended,  that  in  tbe  case  of  an  open 

(fl)  See  Taggori  v.  IfewZett.  1  Mer.  499.  Mwgmk  t.  GfM<le,  3  Mer.  10.  Jdftry$  ▼.  SmiOu  X 
Jac.  ^  Walk.  300. 
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account,  where  from  mutual  confidence  regular  entries  had  not  been  made, 
and  where  the  documents  were  in  the  defendant's  possession,  the  action  ought 
to  be  restrained;  particularly,  as  it  was  carried  on  by  one  person  in  the 
name  of  another,  who  was  incompetent  to  give  to  the  plaintiff  the  disclosure 
that  he  was  entitled  to ;  that  Joseph  Tickell  was  made  a  party  on  the  sup- 
position that  he  was  a  partner,  which  it  now  appeared  that  he  was  not,  and 
that  having  only  been  employed  in  managing  the  business,  he  was  ignorant 
of  the  chief  part  of  the  transactions  in  question,  and  thus  the  plaintiff  had  not 
the  benefit  of  any  discovery. 

On  the  other  side  it  was  argued,  that  the  plaintiff  could  not  complain  of 
the  irregularity  of  the  accounts,  which  was  attributable  to  his  owu  neglect 
of  his  duty  as  an  agent ;  that  the  only  answer  which,  according  to  the 
*practice  of  the  court,  the  plaintiff  was  entitled  to  require,  had  been  [*i56] 
put  in  ;  the  debt  was  also  sworn  to  by  Hugh  Tickell  in  his  affidavit 
to  hold  to  bail.  If  the  name  of  Charles  Tickell  was  improperly  made  use  of 
in  the  action,  the  court  of  law  had  power  to  interfere.  They  were  willing 
to  consent  to  a  reference  or  any  other  mode  of  settling  the  account,  but  de- 
sired to  proceed  to  obtain  a  judgment  at  law,  to  stand  as  a  security  for  the 
balance. 

Thb  Lord  Chancellor  : — ^The  case  certainly  has  peculiarities  which 
makes  it  unlike  any  other  that  I  remember.  As  I  understand  it,  Hugh  and 
Charles  Tickell  carried  on  business  together  as  partners ;  Barrett  was  their 
traveller.  I  lay  out  of  my  consideration,  whether  they  or  he  were  bound  to 
have  kept  the  accounts  of  these  transactions.  In  the  lifetime  of  both  of  them, 
he  is  held  to  bail  on  the  affidavit  of  Hugh,  and  though  his  making  that 
affidavit  is  not  to  be  too  much  pressed,  yet  it  is  a  circumstance  not  to  be  dis- 
regarded. The  action  having  been  brought  in  the  name  of  both,  Hugh  dies  ; 
it  is  then  carried  on  by  Charles  as  the  survivor,  and  it  proceeds  till  it  is  ready 
for  trial,  no  bilf  in  equity  being  then  filed  ;  propositions  are  made  for  a  refe- 
rence, which  go  off,  under  what  circumstances  it  is  not  material  to  con- 
sider ;  but  it  is  clear  that  at  the  lime  when  the  action  was  ready  for  trial,  no 
bill  was  filed. 

Charles  Tickell  then  becomes  a  person  of  weak  mind,  and  is  admitted  to 
answer  by  guardian,  in  the  only  way  in  which  he  can  answer.!  1]  Under 
these  circumstances,  the  plaintiff  can  certainly  have  no  discovery  from  Hugh, 
for  he  is  dead  :  he  can  have  none  from  his  representatives,  for  has  none  ;  he 
can  have  none  from  Charles,  for  in  his  stale  of  mind  he  is  unable  to 
disclose  any  *ihing.  On  the  other  hand,  there  is  Joseph  Tickell,  [*157] 
who  seems  to  have  been  employed  by  these  persons  to  manage  the 
business  for  them. 

The  ground  on  which  I  declined  receiving  the  affidarits  is  this,  that  if  the 
circumstances  stated  in  them  be  true,  it  appears  to  me  that  though  they  cannot 

[1]  Vide  Copoui  V.  Kauffman,  3  Edw.  Ch.  Rep.  370. 
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be  established  by  the  admission  of  the  defendants,  they  may  be  given  in  evi- 
dence at  the  trial ;  and  I  do  not  recollect  that  the  exception  to  the  rale  as  to 
afSdavits  has  been  carried  further  than  this  ;  that  if  deeds  or  letters  be  stated 
in  the  bill,  and  the  defendant  says  he  does  not  know  whether  the  statement  is 
correct  or  not,  then  you  may  verify  them  by  aflUavit ;  but  as  to  facts  and  cir- 
cumstances which  the  defendants  do  not  know  of,  if  you  cannot  have  the 
the  benefit  of  them  from  the  defendants'  consciences,  you  cannot  have  the 
benefit  of  them  at  all,  except  so  far  as  you  may  be  able  to  prove  them  at  the 
trial.[l] 

Under  all  these  peculiar  circumstances  it  seems  to  me  that  the  fairest  way 
will  be,  that,  having  a  full  production  of  all  documents,  they  should  go  on  to 
trial ;  and  after  the  trial,  a  motion  may  be  made  to  dissolve  the  injunction.  As 
to  whether  execution  shall  be  stayed  or  not,  a  great  deal  may  depend  on  what 
passes  at  the  trial,  and,  therefore,  I  think  they  ought  not  to  be  allowed  to  take 
out  execution  by  surprise  ;  they  must  apply  for  the  leave  of  the  court.(€r) 


[*158]  •Pbarsb  v.  Baron. 

Rolls. — 1821 ;  June  5.  ^ 

Articles  for  a  lettlemeDt,  with  a  power  of  leaiingjfor  21  years,  and  other  uisal  powen,  4te.  dognot 
authorize  the  introduction  of  a  power  of  granting  building  leases  for  longer  terms. 

By  the  articles  made  in  1818,  with  the  approbation  of  the  court,  upon  the 
marriage  of  R.  Lethbridge  and  Elizabeth  his  wife,  the  latter  being  then  an  in- 
fant, and  a  ward  of  the  court,  it  was  stipulated  that  a  settlement  of  certain 
premises  should  be  executed,  which  was  to  contain  a  power  of  leasing  for 
twenty-one  years  in  possession,  a  power  of  sale  and  exchange,  of  appointing 
new  trustees,  "  and  all  such  other  powers,  provisoes,  clauses,  covenants,  and 
agreements,  as  are  usually  inserted  in  settlements  of  the  like  nature." 

The  lady  having  attained  twenty-one,  the  settlement  was  about  to  be  execut- 

{a)  In  general,  the  order  to  stay  trial  will  not  be  discharged  separately,  Earnahato  ▼.  ThomhtUt 
18  Ves.  185.  Bishton  v.  Birvh,  2  Ves.  &.  B.  40.  But  under  particular  circumstances  it  is  some- 
times done.  See  Royal  Exchange  A$turane9  Company  t.  Barker,  1  Ves.  &  B.  367,  n.,  and  the 
cases  in  the  exchequer  collected  in  Eden  on  Injunctions,  p.  76.  ^^^j 

[1]  Where  on  a  motion  for  the  prodnction  of  papers  admitted  to  be  in  the  defendant's  posser- 
sion,  the  right  to  their  production  depends  on  doenments  slated  fn  the  bill,  but  which  are  neither 
admitted  nor  denied  by  the  answer,  the  plaintiff  is  at  liberty  to  Yerity  such  documents  by  affidavit. 
M  The  cases,**  says  Lord  Langdale,  Master  of  the  Rolls,  •«  in  which  such  affidavits  have  been  read, 
have  been  motions  for  injunctions  to  stay  proceedings  at  law,  and  on  showing  cause  against  dis. 
solving  such  injunctions :  and  I  do  not  think  that  affidavits  of  the  same  kind  can  properly  be  re- 
fused in  cases  like  the  present."  Addi*  t.  Campbell,  1  BeaT.  258.  An  exception  was  made  to 
the  rule*  under  the  partienlar  draumstances,  in  a  ease  in  which  the  defendant  having  pat  in  an 
ioinfficient  answer,  it  was  eaceepted  to,  and  he  submitted  to  the  exceptions.  Smith  ▼.  CUa$by,  10 
Sim.  9L 
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ed  ;  and  a  petition  wa»  now  presented,  praying  a  reference  to  inquire  whether 
it  would  be  for  the  benefit  of  the  parties,  that  a  power  should  be  inserted  for 
granting  building  leases :  the  situation  of  the  premises,  near  the  Waterloo   x 
Bridge,  was  such  as  to  render  them  extremely  valuable  for  the  purpose  of 
building. 

Mr.  Ching  in  support  of  the  petition. 

The  Master  of  the  Rolls  was  of  opinion,  that  the  general  words  were  of  no 
effect,  as  opposed  to  the  mention  of  a  particular  term  of  years,  for  which  there 
was  to  be  a  power  of  granting  leases.  You  cannot  reform  and  alter  the  con- 
tract, on  the  faith  of  which  the  marriage  took  place,  because,  from  the  altered 
circumstances  of  the  property,  it  has  become  more  desirable  to  grant  leases  for 
a  long  term  than  a  short  one.  The  articles  are  completely  binding,  and  the 
only  question  is,  whether  there  are  any  words  to  let  in  this  power,  which  I 
think  there  are  not.[l] 


•TOOSBY  V.  BURCHBLL.  [•l^Q] 

Lea^i  ^In.  "upon  petition,  to  the  porchMor  of  the  interett  of  a  piity  to  attead  the  maeter  m 
making  inqairies  directed  by  the  decree. 

Undbr  the  decree  in  thi.  cause,  the  acconnts  of  the  eatate  of  E.  Storace, 
deceased,  had  been  token,  and  by  an  order  made  on  fotlher  duectioos,  the  ma.- 
ter  was  to  inquire  who  were  the  children  of  E.  Toosey  (in  whose  faTOt  the 
will  contained  a  bequest)  and  who  were  the  peisont  entitled  to  the  residue. 
W  F  Toosey,  one  of  the  plaintiffs,  having  sold  and  assigned  his  interest  in. 
the'  fund,  the  purchaser  now  petitioned  for  leave  to  attend  the  master  m  mdcinff 
the  inquiries.    W.  F.  Toosey  had  since  taken  the  benefit  of  the  insolvent 

debtor's  act. 

Mr.  Sudden  for  the  petitioner.  ..^.       ,  . 

Mr.  Norton  opposed  the  petition,  stating,  that  the  validity  of  the  assignment 
was  disputed  on  the  ground  of  its  having  been  obtained  by  undue  means,  and 
for  an  inadequate  consideration,  and  contending  that  the  petitioner,  not  being  a 
party  to  the  cause,  could  not  regularly  obtain  leave  to  attend  the  master,  with- 
out  filing  a  supplemental  bill  to  establish  bis  right,  which  the  plaintiff  would 

be  ready  to  meet.(a)  •       .u  .  •. 

The  Master  of  the  Rolls  made  the  order  as  prayed,  saymg,  that  it 
must  be  qualified  so  as  not  to  prevent  the  plaintiff  fron«  having  any  remedie. 
that  he  might  be  entitled  to  against  the  assignment,  and  that  it  must  be  at  th. 
eipense  of  the  petitioner. 

(«)  Sm  Pwtor  ».  Df«on,  «  M.d.  59,  „...*, 

[JlVid.HiKv.iriB.  6  Sim.  136.    LinAw  r.  PMmood,  iA.  m.    ifon-v  l».r«.«.port.437. 
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l831.^Ex  parte  Hall. 

Hi«  HoDor  doth  order  that  the  said  petitioner  W.  F.  be  at  liberty 
[*160]  to  attend  the  said  master  upon  the  several  *inquirie8,  directed  by  the 
said  order  of  the  6th  day  of  ^June,  1821 ;  and  it  is  ordered  that  the  so- 
licitor for  the  plaintiffs  do,  from  time  to  time,  give  notice  to  the  petitioner  of 
all  proceedings  to  be  had  and  taken  in  the  said  master's  office,  and  otherwise, 
in  and  about  the  suit,  until  the  further  order  of  this  court,  the  petitioner  by  his 
counsel  undertaking  to  pay  the  costs  of  all  parties,  and  of  the  assignees  of  the 
plaintiff  W.  F.  T.  of  this  application,  to  be  taxed,  &c.,  and  that  the  same  be 
paid  by  the  said  petitioner ;  and  this  order  is  to  be  without  prejudice  to  the 
rights  of  the  parties  to  this  suit,  and  also  without  prejudice  to  the  rights  of  the 
assignees  of  the  plaintiff  W.  F.  T.,  to  dispute  the  validity  of  the  assignment  in 
the  said  petition  named, 

Reg.  Lib.  B-  1820.  fo.  1427, 


Ex  PARTE  Hall,  in  thb  matter  of  Leoard. 

1821;  June  93. 

Committee  of  a  lonatie  ne^leeting  to  pan  hia  aeeoonte  and  retaining  balanoee,  charged  with 

intereat,  oo  the  peUUon  of  a  creditor. 
Importance  of  providing  for  payment  of  the  creditors  of  a  lunatic,  in  order  to  protect  him  from  arrest. 

This  v/m  a  petition  by  one  of  the  creditors  of  a  lunatic,  praying  that  the 
committee  might  be  charged  with  interest  on  the  balances  in  his  hands-  Upon 
a  former  petition  presented  by  the  petitioner,  a  reference  had  been  directed  to 
take  the  committee's  accounts,  which  was  still  pending.  It  appeared  that  the 
committee  bad  not  passed  his  accounts  for  several  years,  and  had  retained  bal- 
ances in  his  hands. 

Mr.  Weikerell  in  support  of  the  petition. 

Mr.  Home  against  it,  urged  that  the  former  petition  had  not  prayed  for 
interest,  that  the  accounts  were  still  proceeding,  and  that  no  objection  was 
made  on  the  part  of  the  next  of  kin,  the  persons  most  interested  ;  with 
[*161]  *re^pect  to  the  balances,  he  desired  an  inquiry  under  what  circum- 
stances they  were  retained. 

The  Lord  Chancellor  : — Nothing  is  of  more  consequence  than  to  pro- 
tect the  person  of  the  lunatic,  by  providing  for  the  payment  of  his  creditors, 
a«  far  as  it  can  be  done  ;  it  being  in  the  power  of  any  of  them  to  arrest  him.[ll 

In  this  case  a  petition  was  presented,  and  upon  it  a  reference  was  direct- 
ed, pending  which  this  application  is  made.  When  the  former  petition  was 
presented,  it  was  not  known  what  the  accounts  were ;  it  could,  therefore, 
only  pray  that  the  accounts  might  be  taken,  and  in  the  course  of  taking 

[1]  After  the  appointment  of  the  committee  of  a  lunatic  by  the  eoort  of  chancery,  no  anit,  either 
at  law,  or  in  eqaity,  can  he  commenced  agminat  the  lonatie,  nor  can  a  enit  already  commenced 
be  proceeded  hi  withont  the  permlwion  of  the  eonrt    In  tht  matUr  of  Hopper ^  5  Pkige,  489. 
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them,  it  appeared  that  there  were  large  saros  in  the  committee's  hands  ;  and 
it  is  now  prayed  that  he  may  be  charged  with  interest  upon  them.  Now  it 
is  quite  competent  to  him  to  say  in  answer,  if  he  can,  that  he  retained  those 
sums  under  circumstances  making  it  unfit  that  he  should  be  called  on  for 
interest.  But  prima  facie^  where  his  accounts  have  not  been  passed  for 
several  years,  and  he  has  had  balances  in  his  hands,  it  is  a  case  fur  interest. 
I  think,  therefore,  that  he  must  be  charged  with  interest,  unless  he  can  show 
by  affidavit  any  circumstances  to  excuse  him.[l] 


Ex  PARTE  Watson. 


1S91 ;  Jane  96. 

Petitions  in  the  matter  of  a  peteon  found  an  idiot  most  be  eenred  on  the  attoraey  general 

This  was  a  petition  in  the  matter  of  a  per^^n  found  an  idiot  by  inquisition. 

The  Lord  Chancellor  observing  the  nature  of  the  finding,  said  that  the 
petition  ought  to  be  served  upon  the  attorney  general. 

*Mr.  Barber  in  support  of  the  petition,  mentioned  that  former    [*162] 
orders  had  been  made  upon  petitions  in  the  same  matter,  without  this 
service  being  thought  necessary. 

The  Lord  Chancellor  : — Then  those  orders  must  have  been  made  upon 
the  supposition  that  it  was  a  case  of  lunacy.  In  all  probability  the  crown 
will  not  take  advantage  of  it,  but  to  keep  the  pratice  regular,  notice  should 
be  given. 


Ex  parte  Norrish. 


Rom.— 1621 ;  Joly  13. 

The  coart  hat  no  jarisdiotion  on  petition  in  the  case  of  a  friendly  society,  where  they  hare  ceased 
to  aet  on  the  rnlee  allowed  and  filed  pnraoant  to  the  itatnte. 

This  was  a  petition  under  the  statute  33  Geo.  3,  c.  54,  praying  that  J. 
Petrie,  late  of  one  of  the  trustees  of  a  friendly  society,  might  be  ordered  to 
transfer  and  pay  over  some  funds  in  his  hands,  to  a  new  trustee  appointed  in 
his  stead.  The  society  had  been  formed  in  the  year  1706 ;  the  rules  had 
afterwards  been  altered,  and  in  the  year  1813,  they  were  allowed  at  the 
quarter  sessions,  and  filed  with  the  clerk  of  the  peace,  pursuant  to  the  act. 
Soon  after  that  time,  some  dissatisfaction  with  the  conduct  of  the  ofiScers  had 

[1]  The  court  of  chancery  of  New  York  rcqoirci  goardiani,  recei?en  and  committees  to  pass 
their  accoonts,  annually.    Rale^l54. 
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arisen,  and  a  committee  was  appointed  for  the  regulation  of  the  affairs  of  the 
society.  It  appeared  that  since  that  time  the  rules  bad  not  been  attended  to ; 
meetings  had  not  been  held,  or  payments  made,  and  officers  had  not  been 
regularly  appointed.  Petri^  stated  that  the  new  trustee  had  not  been  chosen 
according  to  the  rules,  and  imputed  to  the  other  parties  Tarious  acts  of  extra* 
gant  waste  of  the  funds. 
Mr.  Barber  for  the  petition. 

Mr.  Parker  against  it 
[*163]  *The  Master  of  the  Rolls  said,  that  it  was  a  great  misfortune  to 
these  societies,  that  they  were  in  the  habit  of  deviating  from  their 
rules.  Here,  since  the  year  18121,  they  had  ceased  to  act  upon  the  rules  that 
had  been  registered ;  and  had  proceeded  upon  a  different  plan.  What  had 
been  done  since,  had  been  done  by  agreement,  and  not  under  the  regulations. 
They  had  become  dissolved ;  and  the  court  had  no  longer  any  jurisdiction  un- 
der the  act ;  if  any  relief  could  be  given  it  must  be  upon  bill. 

Petition  dismissed. 


Hill  t;.  Kirwan. 


I  RoLUi.— 1821 ;  Jolj  94. 

I  On  a  e»ttM  stftndiog^  over  for  wmnt  of  partiei,  the  plAintiff  it  in  gMieml  to  pay  the  eoatt  of  the  day, 

althoagh  Uie  objection  be  not  noticed  in  the  answer.    SemhL 

This  cause  coming  on  to  be  heard,  an  objection  was  taken  for  want  of  par- 
ties, which  upon  argument  was  allowed,  and  the  cause  was  therefore  ordered 
to  stand  over ;  the  question  was  whether  the  plaintiffs  should  pay  the  costs  of 
the  day.    The  objection  was  not  noticed  in  the  answer. 

Mr.  Shadwell  and  Mr.  Garratt  for  the  plaintiffs,  cited  Mitchell  v.  Bailey, {a) 
where  it  was  held  by  the  Vice-Chancellor,  that  if  the  answer  did  not  state  the 
objection,  the  defendant  was  not  entitled  to  the  costs  of  the  day. 

Mr.  Agar  and  Mr.  Combe  on  the  other  side  contended,  that  the  rule  of  giv- 
ing the  costs  of  the  day  did  not  admit  of  any  exception  in  the  case  of  the 
answer  not  stating  the  objection.  Formerly  bills  were  often  dismissed  for 
want  of  parties,  till  the  case  of  Chreen  v.  Poole  ;{b)  in  that  case  th& 
[*164]  court  of  exchequer,  having  dismissed  the  *bill,  the  house  of  lords  re- 
versed their  decree,  and  gave  leave  to  amend  on  payment  of  costs ; 
and  in  Stafford  v.  T%e  City  of  London^ic)  and  Jones  v.  Jones f(d)  the  rule  of 
making  the  plaintiff  pay  costs  when  indulged  with  leave  to  amend,  is  laid  down 
without  qualification. 

Thb  Master  of  thb  Rolls  : — If  there  were  no  authority  upon  this  point, 

(a)  3  .Madd.  61.  (h)  4  Bro.  P.  C.  133.    Ed.  Tonl.  voL  t.  p.  504. 

(c)  1  F.  W.  488.    1  Stfa.  95.  {d)  S  Atk.  110. 
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how  would  it  Stand  upon  principle  ?  I  should  have  thought  that  it  was  at  least 
in  the  power  of  the  court  to  give  the  costs  of  the  day,  for  it  is  an  indulgence 
to  permit  the  cause  to  stand  over  with  leave  to  amend,  and  an  indulgence  may 
surely  be  granted  on  terms.  The  practice  of  not  dismissing  bills  for  want  of 
parties  was  settled  by  a  case  before  Sir  J.  Jekyll,  in  which  there  was  an  ap- 
pealy(a)  and  by  the  decision  of  the  bouse  of  lords  in  the  case  cited.  There 
they  seem  to  have  thought  that  the  leave  to  amend  ought  to  be  accompanied 
with  an  order  for  the  plaintiff  to  pay  the  costs  of  the  day. 

As  to  the  necessity  of  the  defendant  stating  the  objection,  whose  business 
is  it  to  take  care  that  the  pleadings  are  in  a  correct  state  ?  It  is  the  business  of 
the  plaintiff:  he  ought  to  know  his  own  case,  and  frame  his  bill  accordingly. 
It  is  clear  that  the  costs  are  incurred  by  the  mistake  of  the  plaintiff;  and  is 
the  defendant  to  suffer  because  he  has  not  pointed  it  out !  It  does  not  follow 
that  the  parties  would  have  been  added  ;  here  it  was  argued  that  it  was  not 
necessary  to  add  them.  The  house  of  lords  seem  to  have  considered  the  pay- 
ment of  costs  as  the  ordinary  practice,  and  Lord  Hardwicke  speaks  of  it  in 
that  way  in  Jones  v.  Jones ;  so  also  in  the  case  cited  from  Peere  Williams. 
I  should  be  disposed  to  say  that  it  is  in  the  discretion  of  the  court, 
and  that  ^unless  there  be  particular  circumstances,  the  plaintiffs  [*165] 
ought  to  pay  the  costs  of  the  day.  But  in  deference  to  the  autho* 
rity  mentioned,  I  will  consider  it  before  I  decide. 

f    Mr.  ShadweU  then  declined  pressing  the  point  further,  and  the  usual  order 
was  made.[lj 

(a)  See  3  Atk.  111. 

[1]  «*  Where  the  objection  ii  made  in  the  answer,  the  proper  coorra  for  the  eomplainant  w  to 
amend  hie  bill,  eo  aa  to  bring  the  proper  parties  before  the  eonrt  before  any  farther  expense  has  been 
made  in  the  eanse.  If  he  neglects  to  do  this,  it  will  rest  in  the  discretion  of  the  court,  at  the 
hearing,  to  permit  the  case  to  stand  over,  upon  the  payment  of  mil  suck  costs  as  he  nray  hav« 
nnneoessafily  sabjected  the  advene  party  to,  by  his  neglect,  fn  the  purpose  of  enabling  him  to 
bring  the  proper  parties  before  the  coort,  or  to  dismiss  the  bill  with  costs :  and  if  the  bill  is  die* 
missed  at  the  hearing  for  want  of  prdper  parties,  it  sbonld  not  be  dismissed  absolutely,  as  that 
might  bar  a  fbtnre  suit  against  the  same  defendants,  in  which  all  other  necessary  parties  were 
brooght  before  the  court.  The  proper  coarse  in  snob  a  case,  if  the  caose  is  not  permitted  to 
stand  over,  is  to  dismiss  the  bill  witboat  prejudice  to  the  claim  or  right  of  the  complainant  in 
any  future  litigation.  If  the  defendant  makes  no  objection  for  want  of  proper  parties,  either  by 
plea,  answer  or  demurrer,  and  raises  that  objection  for  the  first  time  at  the  bearing,  the  bill 
should  not  be  dismissed  where  the  defendant  can  be  remedied  by  an  amendment,  or  a  sopplemen. 
tal  bill,  provided  the  complainant  elects  to  bring  the  proper  parties  before  the  court  within  a  rea. 
•onable  time.  I  am  aware  but  of  one  exception  to  this  rule ;  and  that  is  where  it  is  evident  that 
the  necessary  parties  were  left  out  of  the  bill  by  the  fraudulent  or  wilful  omission  of  the  com- 
plainant, or  in  bad  faith."  Chancellor  Walworth,  Van  Eppt  v.  Van  Deuten,  4  Paige,  75,  6.  In 
Court  V.  Jefferyt  1  Sim.  dt  Stu.  105,  the  defendants  did  not  get  their  costs,  because  the  objection 
of  want|  of  parties,  was  not  taken  by  the  answer ;  and  see  Harvey  t.  Cooke,  4  Rues.  34. 
BmUkinmrn  v.  Reed,  1  Hoff.  Rap.  390.    JUiOsr  f.  MeCdnn,  7  Paige.  451. 
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Donovan  v,  Fricker. 

Rolls.— 1821  ;  Jaly  30.  31. 

A  parcbase  being  set  aside  for  fraud,  and  the  purchaser  decreed  to  pay  an  oecDpation  rent,  recemn|r 
back  his  purchase  money  with  interest,  there  beinj^  a  considerable  exceae  of  the  rent  above  the 
interest,  annna]  rests  directed  to  be  made  in  the  aceoonta,  until  the  ezcesa  of  the  fenta  ahoitld 
liquidate  the  principal.  • 

Rests  not  necessarily  directed  in  accounta  against  mortgageea. 

This  was  a  bill  by  the  assignees  of  R.  Kennett  under  the  insolvent  act, 
against  Daniel  Duff  his  assignee  under  a  previous  commission  of  bankrupl. 
and  against  G.  Fricker  and  J.  Henderson,  to  set  aside  an  agreement  for  a 
lease,  and  an  assignment  from  Duff  to  the  latter.  It  appeared  that  Kennett  was 
possessed  of  two  leasehold  houses,  one  in  Bond  street,  and  the  other  in 
Albermarle  street ;  the  former  was  demised  by  him  to  the  defendants,  Fricker 
and  Henderson.  After  his  bankruptcy,  his  assignee  Duff,  in  June,  1804, 
agreed  to  demise  the  other  house  to  them  for  tweny-one  years ;  he  after- 
wards in  April,  1809,  sold  and  assigned  to  them  the  bankrupt's  interest  ta 
both  houses.  The  bill  charged  inadequacy  of  consideration,  and  other  cir- 
cumstances affecting  these  transactions  with  fraud.  The  defendant  Duff  did 
not  appear. 

By  the  decree  pronounced  at  the  rolls  on  the  19ih  of  December,  1814,  it 
was  declared  that  the  agreement  for  a  lease,  and  the  assignment  ought  to  be 
set  aside  ;  the  master  was  directed  to  set  an  occupation  rent  upon  the  house 
in  Albermarle  street,  from  the  commencement  of  the  term  to  the 
[*166]  time  of  making  his  report  with  which  *lhe  defendants  Frieher  aiid  Hen- 
derson were  to  be  charged,  and  also  with  the  rent  due  for  the  'louse  in 
Bond  street  under  the  former  lease.  They  were  to  be  allowed  for  lasting  re- 
pairs, and  substantial  improvements,  and  were  at  their  own  expense  to  re»ia- 
state  as  a  private  house,  one  of  the  houses  which  they  had  converted  into  a 
shop.  An  account  was  to  be  taken  of  what  was  due  to  them  for  the  sum  of 
1100/.  paid  by  them  as  the  consideration  for  the  assignment,  with  interest  at 
the  rate  of  5/.  per  cent. ;  and  what  should  be  found  due  from  them  was 
to  be  deducted  from  what  should  be  found  due  to  them,  and  the  difference 
to  be  paid  by  the  plaintiffs ;  if  the  defendants  should  appear  to  have  been 
overpaid,  they  were  to  repay  the  excess  to  the  plaintiffs.  They  were  to 
re-assign  the  premises,  and  to  pay  the  plaintiffs  costs.(a) 

The  plaintiffs  now  presented  a  petition  of  re-hearing,  praying  that  the 
master  might  be  directed  to  make  annual  rests  in  the  account,  so  as  to  ap- 
ply the  excess  of  the  rent  above  the  interest,  which  was  considerable,  in 
reduction  of  the  principal. 

Mr.  Wingfield  and  Mr.  Wrottesley  for  the  plaintiffs : — The  defendants 
were  in  possession  as  purchasers  under  a  contract  void  on  the  ground  of 

ya)  Reg.  Lib.  A.  1814,  fo.  1743. 
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fraud  ;  the  situation  to  which  theirs  is  most  nearly  assimilated  is  that  of 
mortgagee,  and  the  account  ought  therefore  to  be  taken  on  the  same  footing 
as  against  a  mortgagee  in  possession.  And  in  the  case  of  a  mortgageci 
where  the  rent  exceeds  the  interest,  the  excess  is  applied  in  sinking  the 
principal,  and  for  that  purpose  annual  rests  are  directed.  Robinson  ▼. 
Cumtning,(a)  Shepherd  ▼.  ElliotL{b)  ^The  same  rule  ought  to  [•IB?] 
prevail  in  this  case.  In  Todd  v.  Gee,{c)  a  vendor  having  retained  the 
possession  improperly  after  payment  of  part  of  the  purchase  moneys  was 
decreed  to  pay  interest  on  the  rents   and  profits  which  he  had  received. 

Mr.  Heald  and  Mr.  Merivale  on  the  other  side,  referred  to  Davis  r.  May^{d) 
and  argued,  that  on  a  decree  for  redemption,  the  direction  to  make  rests  was 
not  of  course,  but  was  only  given  in  special  cases,  and  was  not  extended  be- 
yond mortgage  accounts ;  no  case  like  the  present  had  been  found  where  restt 
had  been  made. 

The  Master  or  thb  Rolls  *, — It  being  admitted  that  the  sale  to  the  de- 
fendants cannot  standi  the  only  question  is  whether  the  account  was  properly 
directed.  An  occupatioTi  rent  was  to  be  fixed,  and  the  WOOL  paid  by  the  de-* 
fendants  was  to  be  restored  to  them  with  interest  at  61.  per  cent.  But  to  take 
the  account  in  that  way,  it  is  said,  does  an  injustice  to  the  creditors,  for  that 
if  the  annual  excess  of  the  occupation  rent  above  the  interest  was  applied  to 
the  reduction  of  the  principal,  the  consequence  would  be,  that  in  a  few  yeani 
the  whole  would  be  paid  oflf,  and  then,  from  that  time,  the  defendants  would 
have  to  account  for  the  rent  without  any  counter-demand  of  interest. 

No  case  has  been  cited  exactly  similar.  We  must  take  it,  that  the  defend- 
ants entered  into  possession  without  title,  and  if  we  were  to  compare  it  with 
what  would  be  done  in  such  a  case  at  law,  the  plaintiflfs  would  there  have  an  ac- 
tion for  use  and  occupation,  and  would  recover  the  value  of  the  rent  without  in- 
terest ;  and  on  the  other  hand,  the  defendants,  if  they  could  get  back 
the  ^lllOZ.  would  not  recover  interest  upon  it,  there  being  no  contract  [*168] 
for  interest.  Then  if  we  give  interest  at  bl.  per  cent  to  the  wrongful 
purchaser,  can  we  refuse  to  charge  him  with  interest  on  the  rents,  and  thus  in 
•fleet  give  him  interest  on  his  purchase  money  after  the  whole  of  it  has  been 
repaid  to  him  ?  Looking  at  it  independently  of  the  authorities,  the  rent,  if 
applied  to  reduce  the  principal,  would  gradually  sink  the  whole  of  it.  Now 
this  rent  belonged  to  the  plaintiffs,  and  ought  to  have  been  paid  to  them  ;  the 
defendants  kept  it,  and  had  the  benefit ;  then  are  they  to  go  on  receiving  the 
same  amount  of  interest,  while  they  have  this  fund  in  their  hands  ?  Without 
supposing  any  fraud,  but  considering  that  restitution  is  to  be  made  on  each 
side,  justice  requires  that  the  one  debt  should  be  set  off  against  the  other. 

With  respect  to  authority,  in  the  first  place  it  is  always  usual  to  charge  in- 
terest in  cases  of  breach  of  trust,  and  if  the  defendants  are  affected  with  a 
trust,  they  must  be  liable  to  the  consequences.  In  the  next  place,  this  is  closely 

(a)  3  Atk.  410.  (6)  4  Madd.  954.    Saa  alto  TrimlulMi  v.  HoifiiU,  1  Ball.  A;  B«.  377. 

(e)  1  Swan.  955.  (d)  Coop.  C.  C.  988.         Vm.  38S. 
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analogous  to  the  case  of  a  mortgagee,  excepting  that  the  latter  is  more  fsror- 
ably  situated,  as  he  enters  rightfully.[l]  It  is  said  that  mortgagees'  accoiiDts 
are  not  always  taken  with  rests,  and  I  believe  the  proper  course  ia  for  the  mas* 
ter  not  to  make  rests  unless  the  court  directs  it,  and  the  court  does  not  neces- 
sarily direct  it.  Thus  rests  were  not  made  in  the  case  of  Davis  v.  May, 
where  the  defendant  had  suffered  from  the  non-payment  of  the  interest,  and  so 
if  the  excess  of  the  rent  above  the  interest  is  very  small.  Here,  however,  the 
excess  appears  to  be  considerable,  the  value  of  the  houses  being  much  more  than 

552.  per  annum,  and  the  interest  was  not  in  arrear.  The  excess  being 
[*169]  considerable,  appears  to  have  influenced  the  court  in  Fulthorpe  y,  ^Fos* 

ter. {a)  The  case  of  Todd  v.  Gee  was  not  exactly  like  this :  the  ven^ 
dor  there  kept  possession  of  ihe  estate  and  of  the  purchase  money,  at  the  same 
time  resisting  the  performance  of  the  contract.  It  seemed  to  me  that  be  ought 
to  be  put  in  the  same  situation,  as  if  he  had  completed  it  at  the  time  when  he 
ought  to  have  done  so.  On  the  same  principle  I  go  here.  The  defendants 
bare  got  possession  of  the  plaintiflTs  estate ;  the  plaintiffs  ought  to  have  had  kit 
and  on  the  other  hand  the  defendants  ought  to  have  had  the  money  :  this  is 
now  to  be  set  right,  and  it  appears  to  me  that  the  plain  justice  of  the  case  ia* 
that  the  excess  of  the  rent  ought  to  be  set  off  annually  against  the  principal. 
But  it  does  not  follow  that  the  defendants  are  to  pay  interest  upon  interest  af- 
ter the  annual  rent  has  liquidated  the  whole  of  the  principal :  after  that  it  be« 
comes  merely  an  account  of  the  occqpation  rent,  which  is  to  be  taken  without 
interest.  The  petition  does  not  pray  more,  only  deairing  thai  the  excesa  of 
the  rent  may  be  applied  to  reduce  the  principal  till  it  is  paid  off.[3] 


TVRNER  V.  HaRVBT. 


1831 ;  August  1. 

Relief  given,  agftiast  ft  ttontmot  where  tbe  porchaeer  knew  thai  the  vendon,  Um  aarignoea  ol  a 

bankrupt,  were  ignorant  of  a  eircoaietance  considerably  increasing  Uie  valne. 
Tbe  purchaser  is  not  bound  to  give  tbe  vendor  information  as  to  tbe  valae  of  tbe  property,  but  a 

very  little  is  sufficient  to  affect  the  application  of  this  principle. 
A  contract  improvidently  entered  mto  by  a  trustee  will  not  be  canceSed,  bat  tbe  court  will  not 

execute  it. 

Bt  the  marriage  settlement  of  H.  Jenkin,  an  estate  in  the  county  of  Lincoln 
was  settled,  subject  to  A  mortgage  for  400Z.  upon  himself  and  his  wife  for  their 
lives  respectively,  and  after  their  deaths,  upon  trust  to  be  sold,  and  the  money 

(a)  IVem.  476. 

[1]  Aa  to  acoonaU  between  mortgagor  and  BortgtgM,  see  EWmn  t.  Wright,  3  Rimi.  456.- 
Faurt  V.  IFtfiant,  Hopk.  283.  SUe  v.  Manhattan  Co.,  I  Paige»  81.  Vroam  v.  DitmoM^  4  Paige, 
534.    Van  Buren  v.  Olnutead,  5  Paige,  9.     Quin  v.  Brittain,  1  Hoff.  Cb.  Rep.  353. 

p]  As  to  accounU  between  vendor  and  purchaser,  see  Ruekmtm  v.  Astor,  3  Edw,  Ch.  Rsp. 
373.    Dots  V.  Glover,  I  Hoff.  Rep.  78. 
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arising  from  the  sale,  after  discharging  the  mortgage,  and  paying  another  sum 
of  600/.  waste  be  divided  anaong  the  children  of  the  marriage  ;  their  shares  tc 
be  vested  at  twenty-one  if  sons,  and  if  daughters  at  twenty-one  or  marriage. 
There  were  several  children  of  the  marriage,  one  of  whom  only,  Re- 
becca Ann,  attained  twenty-one ;  *she  married  R.  Everitt,  who  in  L^^^O] 
the  year  1805  became  a  bankrupt ;  the  plaintiffs  were  appointed  his 
assignees. 

At  the  time  of  the  bankruptcy  Mrs.  Everitt  was  alive :  and  the  plaintiffs 
became  entitled  in  her  right  to  a  vested  interest  in  the  surplus  of  the  money  to 
arise  from  the  sale,  subject  to  the  contingency  of  her  surviving  her  husband, 
to  the  provision  to  be  made  for  her  out  of  it,  and  to  the  life  interests  of  H. 
Jenkin  and  his  wife ;  they  were  of  advanced  age,  and  not  likely  to  have  other 
children.  Mrs.  Everitt  was  stated  to  be  at  that  time  in  good  health,  and  was 
thought  to  be  likely  to  survive  her  husband. 

In  the  montli  of  October,  1807,  the  defendant  applied  to  the  plaintiffs,  stat- 
ing himself  to  be  instructed  as  solicitor  to  H.  Jenkin,  to  treat  with  them  for 
the  purchase  of  the  bankrupt's  interest  in  the  produce  of  the  estate  in  question. 
They  required  as  .the  price,  first  2502.,  and  afterwards  260/. ;  a  few  letters 
passed  between  them,  and  the  treaty  went  off.  In  the  month  of  October,  1808, 
the  defendant  agreed  in  the  name  of  one  G.  Whitely,  with  the  plaintiff  Turner 
for  the  purchase  of  the  bankrupt's  interest  for  the  sum  of  280/. ;  the  contract 
was  made  subject  to  the  approbation  of  the  other  plaintiff,  and  to  the  consent 
of  the  creditors,  which  were  afterwards  obtained ;  the  name  of  Whitely  was 
used  in  this  transaction  for  the  defendant,  who  was  the  real  purchaser.  The 
plaintiffs  subsequently  found  that  Mrs.  Everitt  had  died  in  the  previous  July, 
and  they  filed  the  bill  for  the  purpose  of  having  the  agreement  set  aside,  alleg- 
ing that  the  defendant  was  aware  of  this  circumstance,  which  was  mafterial,  as 
enhancing  die  value  of  the  property,  and  that  he  bad  concealed  it  from  them. 
The  defendant  admitted  his  knowledge  of  the  fact  of  Mrs.  Everitt's  death, 
and  that  in  his  conversations  with  the  plaintiffs  and  their  solicitor 
*be  had  not  mentioned  it,  but  he  conceived  that  they  must  or  might  [*171] 
have  known  of  it,  it  having  been  announced  in  the  public  papers.  The 
circumstances  attending  the  contract  are  detailed  in  the  course  of  the  Lord 
Chancellor's  judgment.  It  was  calculated  by  an  actuary,  that  at  the  time  of 
the  contract  the  property  was  worth  about  dOO/. 

The  cause  was  heard  in  November,  1813,  before  his  Honor  the  then  Vice- 
Chancellor,  who  dismissed  the  bill.  It  now  came  on  upon  appeal  from  that 
decree. 

Mr.  Home  and  Mr.  Shadwell  for  the  plaintiffs  : — The  defendant  at  first 
introduced  himself  to  the  plaintiffs  as  solicitor  for  Jenkin,  whom  he  repre- 
sented to  be  desirous  of  purchasing ;  in  his  first  letter  he  inserts  some  intima- 
tions with  a  view  to  depreciate  the  property.  The  price  then  named  was  260/. 
A  few  months  after,  by  the  death  of  Mrs.  Everitt,  it  was  discharged  from  her 
equity,  and  from  her  chance  of  survivorship.    By  this  event,  of  which  he  was 
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aware,  the  value  was  at  least  doubled,  and  be  then  applied  to  purchase,  using 
for  the  purpose  of  concealment  the  name  of  Whitely,  who  in  fact  had  no  con- 
cern in  the  matter.  The  price  agreed  on  being  280/.  only,  must  have 
convinced  him  that  the  assignees  were  not  aware  of  the  alteration  of  the 
circumstances.  .He  gave  no  information  of  it,  though  well  acquainted  with  the 
state  of  the  family.  In  the  advertisement  for  the  creditors,  the  receipt  written 
by  himself,  and  in  his  letters,  no  allusion  is  made  to  it,  but  the  reversion  in 
question  is  still  spoken  of  as  the  bankrupt's  interest  in  right  of  his  wife.  If 
this  concealment  in  a  common  t^ase  would  not  amount  to  a  fraud,  greater 
weight  must  be  given  to  it,  where  the  vendors  are  trustees,  who,  as  he  must 
have  known,  were  entering  into  an  improvident  contract,  and  were 
[^178]  under  a  mistake  as  to  the  nature  of  what  they  were  ^selling.  In 
Evans  V.  Llewellyn^(a)  a  deed  was  set  aside  as  improvidently  entered 
into,  by  persons  uninformed  of  their  rights,  though  without  any  actual  fraud 
or  imposition. 

Mr.  Hart  and  Mr.  Treslove  for  the  defendant ; — The  death  of  Mrs.  Everitt 
having  been  publicly  advertised,  it  cannot  be  assumed  that  the  plaintiffs  were 
ignorant  of  it;  still  less  can  it  be  assumed  that  the  defendant  supposed  them 
not  to  have  been  informed  of  it.  But  even  if  he  did,  no  fraud  can  be  imputed 
to  his  conduct.  The  treaty  did  not  proceed  upon  the  footing  of  any  confidence 
being  reposed  in  him.  They  dealt  as  parties  are  always  at  liberty  to  do, 
openly  and  adversely^  and  were  not  bound  to  make  any  communications  of 
what  either  of  them  might  happen  to  know.  A  man  may,  as  laid  down  by 
Lord  Thurlow,(6)  deal  for  an  estate  under  which  he  knows  that  there  is  a 
mine,  without  informing  the  vendor  of  it.  Where  there  is  no  deception,  and 
no  concealment  of  what  ought  to  be  communicated,  there  is  no  fraud*  his 
said  that  the  plaintiffs  are  trustees,  but  that  circumstance  furnishes  no  reason 
why  they  should  not  be  bound  by  a  contract  fairly  entered  into.  If  the  con- 
tract were  so  improvident  as  to  be  deemed  a  breach  of  trust,  the  court  might 
refuse  to  execute  it,  but  could  not  on  that  ground  order  it  to  be  cancelled. 

The  Lord  Chancellor  s— rFew  cases  turn  on  greater  niceties  than  those, 
which  involve  the  question  whether  a  contract  ought  to  be  delivered  up  to  be 
cancelled,  or  whether  the  parties  should  be  left  to  their  legal  remedies.  I 
was  surprised  at  hearing  it  argued  that  this  is  a  case  in  which  a  speoi- 
[*173]  fie  performance  could  be  decreed  :  for  nothing  appears  to  *me  more 
clear  than  that  it  could  not.  Indeed  the  circumstance  that  the  con- 
tract was  made  so  long  ago  as  the  year  J  808,  and  that  a  bill  has  been  filed  to 
have  it  delivered  qp,  operating  as  a  provocative  to  the  defendant  to  file  a  bill 
to  have  it  performed,  and  the  circumstance  of  his  not  having  done  so,  show  it 
to  be  a  case  in  which  no  one  could  advise  him  to  take  that  course. 

The  decree  does  not  go  so  far  as  to  declare  the  defendant  entitled  to  a  spe-r 
cific  performance ;  it  only  says,  that  at  tbs  instance  of  the  plaintiffs,  the  court 

(4)  3  Bio.  C.  C.  150.    1  Cox,  383.  (6)  3  Qio.  0.  Q.  490. 
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will  not  deal  with  the  case  for  the  purpose  of  directing  the  re-payment  of  the 
purchase  money  and  interest,  and  of  ordering  the  agreement  to  be  deliTered  up 
to  be  q^ncelled.  It  am'ounts  to  this  only,  tliat  the  parties  are  to  be  left  to  law. 
The  case  is  this.  By  the  settlement  on  the  marriage  of  Jenkin,  an  estate 
was  conveyed  to  trustees,  and  after  the  death  of  the  husband  and  wife  it  was 
to  be  sold,  and  the  surplus  of  the  purchase  money,  after  paying  certain  charges, 
was  to  be  paid  to  the  children  of  the  marriage.  The  state  of  the  family  was 
this  :  there  were  three  children  besides  Mrs.  Everitt ;  the  fhree  others  died, 
and  she  thus  became  entitled  to  the  whole  sum,  subject  to  the  life  interests  of 
her  father  and  mother,  and  to  the  contingency  of  their  having  more  children. 
She  married  Everitt,  and  it  appears  in  evidence,  tha(  at  the  time  of  his  bank- 
ruptcy, his  health  was  not  in  so  good  a  state  as  hers,  and  it  was  most  likely  that 
she  would  survive  him.  On  his  bankruptcy,  his  assignees  became  entitled  to 
whatever  he  would  have  taken  in  her  right ;  that  is,  they  would  be  bound  to 
make  a  settlement  on  her  and  her  issue,  and  they  took  subject  to  the  chance 
of  her  surviving  him,  and  the  property  falling  into  possession 
^afterwards  ;  and  it  is  clear  that  they  could  only  sell  subject  to  these  [*174] 
claim8.(a) 

This  being  so,  the  first  transaction  is  the  treaty  by  the  defendant  on  behalf 
of  Jenkin,  and  I  will  take  that  to  have  been  bona  Jide,  and  that  he  was  really 
acting  for  Jenkin.  It  seems  he  was  the  family  attorney.  On  the  29th  of 
October,  1807,  he  writes  this  letter  to  the  plaintiff's  solicitor,  and  to  be  sure 
any  representations  he  makes  as  to  the  nature  of  the  interest  may  be  very 
wisely,  cunningly,  and  astutely  put ;  but  certainly  they  cannot  be  disregarded 
here.  He  says  :  **  Sir,  Mr.  Jenkin  of  Long  Sutton  has  directed  us  to  apply  to 
you  relative  to  the  claim  which  the  assignees  of  Mr.  Everitt  have  set  up  to  his 
sitpposed  interest  in  an  estate  at  Sutton,  in  consequence  of  his  marriage  with 
Miss  Jenkin.  From  a  perusal  of  the  settlement  on  the  marriage  of  Mr.  and 
Mrs.  Jenkin,  it  appears  that  Mr.  Everitt's  interest,  if  he  has  any  at  all,  is  so 
remote  and  contingent  as  to  be  worth  very  trifling." 

Now  I  cannot  suppose  the  defendant  to  be  so  grossly  ignorant  as  not  to 
know  that  it  was  something  more  than  a  supposed  interest.  He  speaks  of  it 
as  being  of  trifling  value  ;  language  which  he  could  not  use  afterwards  when 
the  wife  was  dead ;  he  must  have  known  that  the  bankrupt  would  be  absolute- 
ly entitled,  subject  to  the  life  interests  of  the  fiither  and  mother.  The  letter 
then  proceeds  to  say,  that  Mr,  Jenkin  wishing  that  Everett  should  try  his  for- 
tune again  in  business,  was  willing  to  give  the  assignee  a  reasonable  compen- 
sation, and  hopes  that  they  will  not  press  too  hard  upon  an  unfortunate  indi- 
vidual. It  is  signed  in  the  name  of  the  defendant  and  his'  partner.  This  mat- 
ter seems  to  have  soon  dropped. 

*In  July,  1808,  the  wife  died;  the  defendant  knew  this  before  [*175] 
October ;  and  I  must  take  it  that  he  knew  that  the  assignees  were 

(«)  See  MUfard  v.  Miifnd,  9  Vet.  87. 
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then  entilledy  subject  to  no  claim  to  deduction,  but  subject  only  to  the  life  in- 
terests of  Mr.  and  Mrs.  Jenkin.  In  the  month  of  October,  he  agreed  to  par- 
chase  it ;  the  agreement  was  one  that  was  of  necessity  subject  to  the  consent 
of  the  creditors,  and  it  was  expressly  understood  that  it  was  not  to  be  binding 
without  that  consent.  Accordingly  a  meeting  of  creditors  was  adrertised 
for  the  12th  of  November,  **  to  assent  to  or  dissent  from  the  said  assignees 
selling  and  conveying  the  said  bankrupt's  interest  in  right  of  his  wife  to  cer- 
tain money  under  the  marriage  settlement,  of  H.  Jenkin  and  Ann  Jenkin,  the 
father  and  mother  of  the  said  bankrupt's  wife."  The  meeting  was  held 
under  this  advertisemeut,  and  all  proves  that  what  they  were  dealing  about 
was  considered  to  be  the. interest  of  the  bankrupt  in  right  of  his  wife.  The 
defendant  coukl  have  no  title  under  the  agreement  without  seeing  these  pro- 
ceedings, from  which  he  would  see  what  was  supposed  to  be  the  nature  of 
the  interest  intended  to  be  sold. 

In  tbe  month  of  December,  he  sends  a  check  for  the  2802.,  (and  certainly 
there  was  some  worldly  prudence  in  sending  the  money)  and  with  it  a  form  of 
a  receipt  to  be  signed  by  the  assignees ;  not  apprising  thena  that  he  had  him- 
self any  thing  to  do  with  the  purchase,  but  using  the  name  of  Whitely.  The 
receipt  is  in  these  terms  ; — "  Received  on  the  of  December,  1808, 

of  Mr.  George  Whitely,  by  payment.of  Mr.  Harvey,  2802.,  being  the  pur- 
chase money  for  the  said  bankrupt's  right  and  interest  under  the  marriage 
settlement  of  Mr.  and  Mrs.  Jenkin,  agreed  to  be  sold  to  him  on  the  25th 
day  of  October  last,  subject  to  the  life  interest  of  Mr.  and  Mrs.  Jenkin  there- 
in ;  the  assignees  to  show  title  at  their  expense  under,  the  bankrupt- 
[*176]    cy,  and  transfer  the  said  *bankrupt's  interest  to  Mr.  Whitely,  or  as  he 
shall  directt  at  his  expense,  whenever  requested." 
It  is  not  immaterial  in  cases  in  like  this  to  attend  to  the  description  of  the 
properly  to  be  sold ;  for  if  one  man  understands  an  expression  in  one  sense, 
and  another  in  a  different  sense  ;  though  the  court  must  impute  to  both  that 
they  understood  it  in  the  right  sense,  yet  if  there  has  been  any  mistake,  and 
especially  if  the  expression  used  by  one  party  has  at  all  misled  the  other,  it 
is  always  material  in  considering  what  a  court  of  equity  will  do  with  tbe 
case.    The  condition  that  the  assignees  were  to  show  title  at  their  expense 
is  also  material,  for  being  the  family  attorney,  and  therefore,  conversant  with 
the  settlement,  he  must  have  known  that  the  title  would  be  shown  at  once, 
if  it  was  the  title  of  the  daughter,  and  depended  merely  on  the  settlement 
and  the  commission  of  bankrupt.    But  if  he  knew  of  any  thing  else  that 
would  be  necessary,  there  was  a  degree  of  prudence  in  providing  that  the 
expense  of  it  should  not  fall  upon  himself.    And  he  gives  a  sort  of  explana- 
tion of  this  in  a  subsequent  letter,  in  mentioning  that  administration  to  the 
wife  must  be  taken  out  at  the  expense  of  the  assignees  ;  this  shows  the  pru- 
dence of  putting  in  these  words. 

It  turns  out  that  Whitely  had  nothing  to  do  with  the  purchase ;  it  is  not 
unreasonable  to  suppose  that  the  assignees  might  consider,  that  if  he  was 
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not  acting  for  himaelf,  he  wqmM  not  havo  the  tarae  motive  for  making  a  hard 
bargain.  But  no  di«cloaure  of  the  fact  of  hia  being  himself  the  purchaser, 
is  made  till  after  the  receipt  was  returned  signed  by  the  assignees  ;  nor 
was  any  thing  intimated  as  to  his  knowledge  of  the  death  of  Mrs^  Everitt 
till  February,  1809,  when  be  writes  a  letter  mentioning,  that  in  con* 
sequence  of  an  arrangement  with  Mr.  Whitely,  *the  assignment  is  to  [*177] 
be  made  to  him,  and  that  he  finds  it  will  be  necessary  for  the  assig- 
nees to  take  out  administration  to  Mrs.  Everitt.  This  was  the  first  communi- 
cation made  to  them  of  her  death,  and  he  does  not  then  communicate  what 
would  have  been  fair,  that  he  was  aware  of  the  fact,  not  only  then,  but  at 
the  time  of  the  meeting  of  the  creditors,  and  from  the  month  of  July,  pre* 
ceding. 

In  a  subsequent  letter,  he  states  his  reasons  for  not  commuoicatiog  it :  '*  It 
is  true  I  did  not  mention  Mrs.  Everitt'a  death  to  you,  nor  did  you  inquire  after 
her.  It  was  a  circumstance  quite  immaterial :  your  inquiry  was  confined  to 
Mr.  and  Mrs.  Jenkin,  who,  if  I  may  be  allowed  the  expression,  are  the  tenants 
for  life,  and  the  reyersjon  I  purchased  depended  upon  them,  and  Mrs.  Everitt'a 
death  neither  affected  it  one  way  or  the  other.  I  told  you  and  Mr.  Turner, 
that  Mr.  and  Mrs.  Jemkin  weie  both  aliv^  and  well,  and  so  they  are  now.'' 
There  might  be  negligence  io  tbeiz  noi  inquiring  whether  the  wife  was  alive 
or  not ;  it  is  extraordinary  that  such  an  inquiry  was  not  made,  as  it  certainly 
should  have  been.  But  the  defendant  as  a  man  of  business,  could  hardly  sup- 
pose that  the  circumstance  was  not  material.  What  ?  Was  it  immaterial  that 
the  propecty  could  not  be  made  bis  without  providing  a  settlement  for  the 
wife,  and  that  the  chance  of  her  surviving  her  husband  was  considerable  ?  At 
all  events  he  probably  could  not  have  got  the  money  without  allowing  her  a 
moiety.  / 

However,  I  have  no  objection  to  impute  to  the  defendant  that  he  really  sup- 
posed her  death  made  no  difference ;  though  it  is  scarcely  possible.  It  would 
be  great  ignorance.  But  taking  it  so,  it  would  be  an  innocent  misapprehension, 
upon  which  this  bargain  has  gone  on  to  a  certain  extent,  but  never  to  a  com- 
pletion. 

*The  court,  in  many  cases,  has  been  in  the  habit  of  saying,  that  [*178] 
where  parties  deal  for  an  estate,  they  may  put  each  other  at  arm's 
length  :  the  purchaser  may  use  his  own  knowledge,  and  is  not  bound  to  give 
the  vendor  information  of  the  value  of  his  property.  As  in  the  case  that  has 
been  mentioned  ;  if  an  estate  is  offered  for  sale,  and  I  treat  for  it,  knowing  that 
there  is  a  mine  under  it,  and  the  other  party  makes  no  inquiry,  I  am  not  bound 
to  give  him  any  information  of  it ;  he  acts  for  hiaiself,  and  exercises  his  own 
sense  and  knowledge.  But  a  very  little  is  sufficient  to  affect  the  application 
of  that  principle.  If  a  word,  if  a  single  word  be  dropped  which  tends  to  mis- 
lead the  vendor,  that  principle  will  not  be  allowed  to  operate. 

There  have  been  cases  upon  contracts  by  trustees  to  sell,  which  is  the  situa- 
tion of  assignees,  where  the  court  has  said,  not  that  it  will  order  the  contracts 
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to  be  cancelled,  bui  that  if  the  trustee  has  been  negligent,  not  taking  that  care 
to  preserve  the  interest  of  his  cestui  que  trusts  which  he  ought  to  have  done,  it 
will  not  pernait  the  party  dealing  with  him  to  take  advantage  of  that  negligence  r 
if  he  was  dealing  with  one  whom  he  knew  to  have  a  duty>  and  if  that  duty  was 
plainly  neglected,  the  contract  will  not  be  enforced. 

But  this  case  goes  farther ;  for  it  is  a  case  where  the  defendant  knew  the 
fact  of  the  wife's  death,  and  where  he  must  have  known  before  he  could  get 
the  contract  completed,  that  they  did  not  know  it.  It  is  a  case  where  the 
creditors  approved  and  consented  to  the  contract,  as  it  was  laid  before  them  ; 
and  consequently,  where  the  damages,  if  he  were  permitted  to  proceed  at  law, 
must  be  paid  by  them,  and  not  by  the  assignees.  Has  he  then  made  out  any 
title  either  to  have  the  property  under  his  agreement,  or  to  have  dam- 
[*179J  ages  out  of  the  estate,  ^for  the  non- performance  of  it.  Now,  his  agree- 
ment was  to  buy  what  was  proposed  to  the  creditors  to  be  sold  to  him, 
which  was  the  interest  of  the  bankrupt  in  right  of  his  wife.  That  could  not 
mean  a  wife  who  was  then  dead  ;  known  by  him  to  be  dead.;  supposed  by 
them  to  be  living.  I  think,  therefore,  that  a  relief  ought  to  be  given  beyond 
the  decree  of  the  Vice-chancellor,  and  that  the  contract  must  be  delivered  up. 

It  seems  to  me,  that  the  defendant  must  have  been  conusant  that  the  as- 
signees were  dealing  without  sufficient  knowledge,  and  that  they  were  carrying 
to  the  creditors  a  contract,  the  effect  of  which  they  did  not  understand,  and 
that  the  creditors,  who  were  to  ratijfy  it,  did  not  understand  it.  This  he  knew, 
and  I  think  that  he  is  therefore  not  entitled  to  the  benefit  of  the  contract. 

I  should  have  given  costs,  if  it  had  been  heard  before  me  originally,  but  not 
against  the  decree. 

The  decree  was  reversed,  and  a  decree  made  for  the  delivery  up  of  the  con- 
tract, and  the  purchase  moneyMo  be  returned  with  5/.  per  cent.  interest.[l] 


[*180l   'Meluck  t;.  The  President  and  Guardians  of  the   Astlitm* 
The  President  and  Guardians  of  the  Astlum  v.  Mellick. 

Rolls.— 18S1 ;  July  93,  S4.    August  3. 

BequMt  oot  of  real  estate  to  erect  a  moniiment  in  a  ehoTeh  to  the  teetator'a  memory,  is  not  within 

the  statute  of  mortmain. 
Bequest  to  erect  a  monument  to  the  testatox's  memory  within  a  year  after  his  death  in  the  church 

of  A.,  with  a  legacy  to  the  rector  of  A.,  on  condition  of  his  consenting  to  the  erection  of  the 

monument,  and  a  direction,  that  if  he  refused,  the  testator  was  to  be  buried  elsewhere. 
Held,  that  the  porpoee  failed  by  the  rectoi's  refusing,  for  many  years,  to  aUow  the  monument  to 

be  erected,  though  a  succeeding  rector  was  willing  to  consent. 

R.  Russell  by  his  will,  dated  in  April,  1784,  after  desiring  that  he  might 
be  buried  at  the  east  end  of  the  vanlt  of  the  parish  church  of  St.  John's 

[IJ  Vide  MOdeford  t.  AuHmiek,  1  Sim.  89.    POu  y.  Vi^m, 9  Dni.  dk  W.  994-6. 
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Southwark,  and  giving  various  minute  directions  as  to  his  funeral,  and  be- 
queathing several  pecuniary  legacies,  devised  his  freehold  estates  to  trustees 
upon  trust  to  sell ;  the  produce  to  be  applied  as  follows  ;  viz.  2000/.  in  erect- 
ing a  monument  to  perpetuate  his  memory,  in  the  parish  church  of  St.  John, 
Southwark;  100/.  to  Dr.  Samuel  Johnson,  on  condition- of  his  writing  an 
epitaph  to  be  inscribed  on  his  said  monument ;  and  the  sum  of  twenty  guineas 
to  the  rector  of  the  parish  of  St.  John,  on  condition  of  his  consenting  to  the 
placing  up  of  the  monument ;  he  directed  the  monument  to  be  immediately 
set  about  after  his  decease,  and  to  be  completely  finished  as  soon  as  possible, 
not  to  exceed  one  year  after  his  decease.  The  residue  of  the  money  arising 
from  the  sale,  was  to  be  applied  in  payment  of  some  of  his  legacies. 

The  testator  then  gave  legacies  payable  out  of  his  personal  estate  to  several 
charitable  institutions,  amongst  which,  was  one  of  100/.  to  the  charity  school 
of  the  parish  of  St.  John,  and  if  his  executors  should  be  refused  by  the  rec- 
tor of  the  parish  of  St.  John,  the  liberty  of  erecting  the  monument  in  the  said 
church,  then  he  revoked  the  twenty  guineas  given  to  the  rector,  the 
sum  of  *100/.  given  to  be  spent  in  provisions  at  his  funeral,  and  the  [*181] 
100/.  left  to  the  school  of  that  parish,  and  in  that  case  he  desired  to 
be  intered  in  the  parish  of  St.  George  the  Martyr,  and  gave  the  twenty  guineas 
to  the  rector,  and  the  latter  sum  of  100/.  to  the  school  of  that  parish,  and 
Ihe  other  sumof  100/.  to  be  laid  out  in  provisions  in  that  parish*  The  residue 
of  his  personal  estate  he  gave  to  the  asylum ;  providing  that  it  should  be 
liable  to  keep  his  monument  in  repair,  the  expense  of  which,  was  to  be  paid 
by  the  treasurer  of  the  asylum  for  the  time  being ;  he  was  also  to  pay  four 
guineas  a  year  to  the  sexton  of  the  parish  where  the  monument  should  be 
erected,  to  keep  it  clean  and  decent. 

The  testator  died  in  1784,  and  in  the  following  year,  a  bill  was  filed  by  the 
trustees  and  executors  for  the  purpose  of  carrying  into  execution  the  trusts  of 
the  will ;  and  by  the  decree  made  in  December,  1788,  the  will  was  declared 
to  be  well  proved,  and  the  trusts  of  it  were  decreed  to  be  performed  and 
carried  into  execution,  and  it  was  referred  to  the  master  to  take  the  usual 
accounts  of  the  testator's  estate. 

By  the  master's  report,  dated  in  June,  1799,  it  appeared  that  all  the  sums 
charged  on  the  testator's  real  estate,  except  the  2000/.  given  to  erect  the  mon- 
ument, and  the  twenty  guineas  to  the  rector  of  St.  John  had  been  paid  out  of 
the  rents  and  profits,  and  that  there  remained  in  the  hands  of  the  surviving 
trustee,  a  balance  arising  from  the  rents,  which  with  the  sum  of  466/.  Ss,  Id. 
would  be  sufficient  to  meet  those  two  sums.  An  order  was  afterwards  made 
on  the  15th  of  June,  1799,  on  the  petition  of  John  Mellick,  and  Sarah  his  wife, 
(who  was  the  testator*s  heiress  at  law,)  that  they  should  pay  the  sum  of  466/. 
Za,  7c/.,  to  the  trustee,  and  that  he  should  thereupon  convey  the  testa- 
tOT^s  freehold  estates  to  Sarah  *Mellick,  and  her  heirs,  or  as  she  [*182] 
should  appoint.    The  estates  were  soon  after  conveyed  pursuant  to 
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this  order.     Sarah  MelKck  died  in  1803,  leaving  the  plaintiff  John  Mellick, 
ber  eldest  son  and  heir  at  law,  who  procured  letters  of  administration  to  her. 

The  rector  of  the  parish  of  St.  John  having  refused  to  pernait  the  monument 
to  be  erected,  the  2000/.  and  21/.  dedicated  to  that  purpose  had  not  been  ap- 
plied, and  it  appeared  that  they  had  been  paid  by  the  trustee  to  the  asylum. 
Some  sums  partly  arising  from  the  rents  and  profits  of  the  testator's  real  estate, 
and  partly  from  his  personal  estate  had  been  paid  into  court. .  The  original 
cause  having  become  abated,  a  bill  of  revivor  and  supplement  was  filed  by  the 
president  and  guardians  of  the  asylum,  claiming  the  fund  in  court,  and  a  cross 
bill  by  J.  Mellick,  claiming,  ^s  heir  at  law,  and  as  administrator  to  his  mother^ 
the  2021/.  given  for  the  purpose  of  erecting  the  monumeiit,  with  interest,  and 
such  part  of  the  fund  in  court  as  arose  from  the  real  estate.  On  the  causes 
now  coming  on,  it  was  agreed  that  it  should  be  referred  to  the  master  to  dis- 
tinguish what  part  of  the  fund  in  court  arose  from  the  real,  and  what  part  from 
the  personal  estate  ;  and  the  question  was  confined  to  the  2021/.,  which  had 
been  received  by  the  president  and  guardians  of  the  asylum,  and  which  they 
stated  that  they  were  willing  to  apply  according  to  the  directions  of  the  will. 
It  was  understood  that  the  present  rector  of  the  parish  of  St.  John  was  willing 
to  permit  the  monument  to  he  erected. 

Mr.  Agar,  Mr.  G.  WiUoriy  and  Mr.  Gridlestone^  for  Mellick,  the  heir  at 
law,  contended,  in  the  first  place,  that  the  trust  for  the  erection  of  a  monument 
was  void  under  the  statute  of  mortmain ;  upon  this  point  they  cited 
[*183]  *Durour  v.  Motteux,{a)  where  annuities  to  the  minister,  clerk,  and  sex* 
ton  of  a  parish  to  preach  a  sermon  to  the  testator's  memory,  and  to 
keep  his  tombstone  in  repair,  were  held  to  be  charitable  uses,  and  Howse  v. 
Chapman,{b)  where  the  same  was  held  of  a  gift  for  the  improvement  of  the 
city  of  Bath.  They  also  argued  that  the  trust  had  failed  by  the  refusal  of  the 
rector  of  St.  John  to  permit  the  monument  to  be  erected  ;  that  the  testator's 
intention  was  to  have  it  completed  within  a  year  or  not  at  all,  and  that  as  the 
court  could  not  now  execute  that  purpose,  the  benefit  must  result  to  the  heir 
at  law. 

Mr.  Home  and  Mr.  Parker  for  the  asylum  argued,  that  the  question  had 
been  decided  by  the  decree  establishing  the  will,  and  by  the  order  of  the 
15tb  of  June,  1799.  They  distinguished  Durour  v.  AfoUetur,  as  being  a  case 
in  which  annuities  were  giving  to  certain  officers,  and  the  services  required 
of  them  were  considered  only  as  accessories. 

The  Master  of  the  Rolls  ( after  stating  the  facts  of  the  case ) :  — 
The  first  objection  that  is  made  to  this  gift  is  upon  the  statute  of  mort- 
main ;  that  it  is  a  devise  to  a  charitable  use,  and  therefore  void.  If  this  were 
the  only  question,  I  strongly  incline  to  think  that  it  would  not  constitute  any  valid 
objection.;  for  I  think  that  this  is  not  a  charitable  use  within  the  meaning  of 
the  statute.   The  statute  does  not  condemn  the  application  of  property  to  chari- 

(•)  1  Vee.  leo.  321.  (6)  4  Vee.  542. 
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table  purposes,  bat  in  order  to  protect  persons  in  extremis  from  imposition, 
peitnits  it  only  by  deed  enrolled  in  ib&  lifetime  of  the  donor ;  in  this  it  is 
contrary  to  the  former  law,  which#  while  it  rendered  gifts  to  soper- 
atitioas  uses  void,  excepted  gifts  to  charitable  ^uses,  and  held  them  [*i84] 
good.  Now  what  are  charitable  uses,  have  been  enumerated  in 
tbe  statute  of  Elizabeth,(cz)  and  in  Duke.(6)  They  are  when  the  donor  ap- 
propriates a  gift,  either  to  charity  or  to  some  public  purpose,  such  as  the 
repair  of  bridges,  ports,  and  havens,  &c.,  not  operating  in  any  manner  to 
the  beneGt  of  himself.  But  the  statute  of  mortmain  does  not  bear  a  re- 
seoiblance  to  any  thing  like  a  sumptuary  law ;  and  does  not  apply  to  pro- 
perty expended  like  this  by  the  party  on  himself,  for  the  gratification  of  his 
own  vanity,  on  an  object,  which,  instead  of  having  any  similitude  to  charity, 
ie  the  very  reverse  of  it ;  the  builder  of  the  monument  is  to  be  paid  for  his 
labor  only.  It  stands  on  the  same  footing  as  an  expensive  funeral ;  and  it 
has  never  been  argued  that  the  expenses  of  a  funeral  cannot  be  defrayed 
oat  of  real  estate.  There  is  nothing  to  control  the  general  right  incident  to 
property  of  disposing  of  it,  either  in  the  party's  lifetime,  or  after  his  death,  as 
be  may  think  proper ;  and  though  the  sum  which  this  testator  has  devoted 
to  the  erectiC^  of  his  monument  may  be  disproportioned  to  his  station  in 
life,  the  court  cannot  on  any  such  grounds  extend  the  construction  of  the 
statute. 

But,  on  the  other  ground,  I  feel  that  there  must  be  considerable  difficulty 
in  determining  that  the  monument  ought  now  to  be  built.  If  the  delay  that 
has  taken  place  were  accounted  for  by  the  lis  pendens^  it  might  be  different ; 
but  the  question  that  now  arises  upon  the  construction  of  the  will  is,  whether 
the  testator  intended  tbe  monument  to  be  erected  at  so  remote  a  period  as 
the  present.  The  sum  was  directed  to  be  laid  out  immediately  ;  the  idea  of 
having  the  monument  erected  soon,  being  probably  more  gratifying 
to  him,  that  it  might  ^appear  shortly  after  his  death,  and  be  seen  [*185] 
by  those  who  had  known  him.  If»  however,  a  long  interval  of  thirty- 
seven  years  were  to  elapse,  it  is  a  different  question,  whether  it  was  his 
intention  that  it  should  then  be  built  to  revive  the  recollection  of  him,  at  a 
time  when  he  would  be  forgotten. 

But  we  are  not  to  speculate  upon  what  might  have  been  his  meaning ;  for 
he  has  limited  the  first  year  from  his  death  for  the  completion  of  the  work, 
ir  it  could  be  done  at  all.  Application  was  to  be  made  to  the  rector  for  his 
consent,  so  speedily  that  the  place  of  his  burial  was  to  depend  upon  it.  If 
the  rector  otSt.  John  would  not  consent,  he  was  to  be  buried  elsewhere,  so 
that  the  point  whether  the  monument  was  to  be  erected-,  was  to  be  determined 
immediately  after  his  death.  In  the  event  of  tbe  rector's  refusal,  he  does  not 
say  expressly  what  is  to  be  done,  but  I  think  he  does  by  implication ;  for 
he  desires  it  to  be  erected  in  a  particular  place,  the  possibility  of  doing  which, 

(e)  43  Eliz.  c.  4.  (6;  p.  131. 
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depends  on  anolher  person,  and  being  aware  of  that,  he  gires  him  a  legacy  to 
purchase  his  consent ;  and  must  it  not  then  be  supposed  that  if  that  consent 
was  not  given,  the  monument  was  not  iotf&nded  to  be  erected  at  ail  ?  If  tbe 
will  was  acted  on,  he  must  have  been  buried  in  the  parish  of  St.  George  the 
Martyr,  and  he  could  hardly  have  meant  that  his  body  should  be  in  one  place 
and  the  tomb  in  another.  He  says  positively  that  it  is  to  be  done  within  one 
year,  and  if  within  that  year  the  rector  will  not  consent,  is  not  that  a  negative  to 
the  erecting  it  at  all  ?  We  now  learn  that  the  present  rector  is  differently 
disposed,  but  could  the  testator  have  meant  to  suspend  the  2000/.  till  a  rector 
could  be  found  willing  to  have  his  monument  placed  in  the  church  ?  At  all 
events,  it  could  only  be  suspended  for  a  reasonable  time,  and  when  for  so  long 
a  time  that  which  be  directed  has  been  impossible,  not  from  any 
[*186]  neglect  of  his  trustees,  but  from  the  dissent  of  another,  I  think  it  is 
too  late  to  say  that  it  shall  be  done  now. 
I  think  the  question  has  not  been  decided  by  the  decree,  or  the  former 
order.  At  the  time  of  the  decree  the  dissent  of  the  rector  did  not  appear ; 
his  continued  persevering  dissent  for  so  many  years  could  not  be  known,  and 
this  view  of  the  subject  was  not  therefore  before  the  court.  As  to  the  order 
of  1799,  the  court  was  not  then  determining  the  question  ;  indeed  it  could  not 
properly  come  under  consideration  upon  petition ;  the  husband  of  the  heir 
at  law  being  desirous  to  be  put  into  possession  of  the  estates,  paid  the 
amount  of  the  charges,  as  a  fund  to  be  responsible,  if  it  was  ultimately  de- 
cided that  it  was  to  be  raised.  I  think  it  would  be  too  much  to  press  that  as 
a  direct  consent,  and  therefore,  I  consider  the  question  now  open.  I  think 
the  2000Z.  is  not  now  to  be  applied  to  the  purpose  directed  by  the  testator, 
and  it  therefore  belongs  to  the  heir  at  law.  With  respect  to  the  fund  in 
court,  there  must  be  an  account  taken  to  ascertain  what  part  of  it  arises 
from  real,  and  what  part  from  personal  estate. 


His  Honor  doth  declare,  that  inasmuch  as  a  period  of  thirty-six  years  and 
upwards  has  elapsed  since  the  death  of  R.  Russell,  the  testator,  without  erect- 
ing the  monument  by  his  will  directed  to  be  erected  in  the  parish  church  of 
St.  Jobn*s,  Southwark,  to  perpetuate  his  memory,  such  monument  ought  not 
at  this  disUnce  of  time  from  his  death  to  be  so  erected,  but  that  the  said  J. 
Mellick,  the  heir  at  law  of  the  said  testator,  is  entitled  to  the  sums  of  2000/. 
and  21/.,  io  the  pleadings  mentioned  to  have  been  raised  out  of  the  testator's 

freehold  estates,  as  directed  by  his  will,  for  the  purpose  of  erecting 
[*187]    such  monument,  *with  interest  thereon  respectively,  at*  the  rate  of 

5/.  per  cent,  per  annum,  from  the  i  9th  of  December,  1799,  when  the 
accounts  relating  to  the  said  freehold  estates  were  closed  with  the  then  heir 
at  law  of  tbe  said  testator,  and  such  two  sums  retained  for  the  purpose 
aCoresaid. 

Reg.  Lib.  A.  1820,  fo.  2077. 
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Power  of  tale  to  be  ezereised  with  ooneent  of  three  tmtteei,  their  hein  or  tsrigns,  and  the  trustee* 
or  the  eurviTor,  his  executors  or  mdministrstors  to  give  receipts.  A  new  trustee  is  sppointed  in 
the  place  of  one  who  retires ;  .SDother  trustee  dies.  Whether  the  power  can  be  exercised  with 
the  consent  of  the  continuing  and  the  new  trustee.     Quere. 

This  was  a  suit  for  a  specific  performance.  l*he  defendant,  the  purchaser, 
by  his  answer  insisted  upon  an  objection  to  the  title  raised  under  the  following 
circumstances : 

By  articles  dated  in  February,  1808,  made  previously  to  the  marriage  of  J. 
Yenour  and  Maria  Briggs,  reciting  that  the  former  was  seised  of  an  estate, 
Bubject  to  a  mortgage  for  1600// and  interest,  and  also  subject  to  a  rent  charge 
of  120Z.  during  the  life  of  his  mother  Catharine  Yenour,  and  to  the 
payment  of  a  sum  of  1000/.  to  *be  raised  upon  her  death,  he  covenan-  [*i90J 
ted  with  John  Briggs,  Thomas  Briggs,  and  Henry  Eyres  Lander,  their 
executors,  administrators,  and  assigns  to  pay  off  the  mortgage  within  two  years 
after  the  marriage,  and  to  settle  the  estate  to  the  use  of  himself  for  life,  with 
remainder  to  the  use  of  the  said  J.  Briggs,  T.  Briggs,  and  H.  E.  Lander,  their 
heirs  and  assigns,  upon  trust,  (until  a  sale  should  take  place)  to  permit  the  said 
Maria  Briggs  to  receive  a  rent  charge  by  way  of  jointure,  and  upon  trust  to 
«ell  the  estate  as  J.  Yenour  should  by  deed  or  will  direct,  and  in  default  of 
such  direction  then  with  all  convenient  speed  after  his  death,  and  to  hold  the 
money  to  arise  from  the  sale  upon  certain  trusts.  It  was  provided  that  in 
the  settlement  a  power  should  be  contained  to  enable  the  said  J.  Yenour,  by  and 
with  the  consent  and  approbation  of  the  said  J.  Briggs,  T.  Briggs,  and  H.  E.  Lan- 
der»  their  heirs  or  assigns,  but  not  otherwise,  to  make  sale  of  all  or  any  part  of 
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the  said  messuages,  &c.,  for  the  best  price  or  prices  that  could  or  might  be 
obtained,  or  for  such  equivalent  in  lands  and  hereditaments  aa  should  by  the 
said  J.  Briggs,  T.  Briggs,  and  H.  E.  Lander,  or  the  survivor,  be  thought  rea- 
sonable ;  and  upon  payment  of  the  money  arising  from  such  sale  or  sales  it 
v^as  to  be  lawful  for  the  said  J.  Briggs,  T.  Briggs,  and  H.  E.  Lander,  or  the 
survivor,  his  executors  or  administrators  to  give  and  sign  receipts,  which  should 
be  sufficient  discharges  to  the  purchasers.  The  settlement  was  to  contain  the 
usual  and  full  powers  of  appointment  of  new  trustees,  to  be  nominated  by  J. 
Venour  and  Maria  Briggs  during  their  lives,  and  by  the  former,' if  he  should  sur- 
vive, but  after  his  decease  the  nomination  and  appointment  to  be  by  the  surviving 
or  other  trustees  then  in  being,  and  which  nomination  and  appointment  was  to 
take  place  as  often  as  any  one  or  more  of  the  trustees  should  die,  be 
[*191]  desirous  of  being  discharged  from,  or  refuse,  or  decline,  *or  become 
incapable  of  acting  in  the  trusts.  It  was  also  provided  that  any  varia- 
tion might  be  made  in  the  form  and  order  of  the  articles  and  the  uses  and 
trusts  thereof,  which  would  better  effectuate  the  intention  of  the  parties  thereto 
as  therein  expressed. 

The  marriage  soon  after  took  effect,  and  the  mortgage  having  been  paid  off' 
indentures  of  lease  and  release  of  the  9th  and  10th  of  August,  1*809,  were  exe- 
cuted by  J.  Venour  and  his  wife  of  the'  one  part,  and  J.  Briggs,  T.  Briggs,  and 
H.  E.  Lander  of  the  other  part,  by  which,  after  reciting  the  articles  at  length, 
Venour  conveyed  the  estate  to  uses  corresponding  to  those  expressed  in  the 
articles.  A  power  of  sale  was  reserved  to  Venour  by  and  with  the  consent 
and  approbation  of  the  said  J.  Briggs,  T.  Briggs,  and  H.  E.  Lander,  or  the 
survivors  or  survivor  of  them,  or  of  the  heirs  or  assigns  of  such  survivor,  or  of 
the  trustees  or  trustee  for  the  time  being,  such  consent  to  be  testified  in  writing 
under  their  hands  and  seals ;  and  upon  payment  of  the  money  arising  from 
such  sale  or  sales  to  the  said  J.  Briggs,  T.  Briggs,  and  H.  E.  Lander,  or  the 
survivors  or  survivor  of  them,  or  to  the  trustees  or  trustee  for  the  time  being, 
they  or  the  survivors  or  survivor  of  them,  or*  the  trustees  or  trustee  for  the 
time  being  were  to  sign  and  give  receipts,  which  were  to  be  sufficient  dis- 
charges. There  was  a  power  to  appoint  new  trustees  in  the  event  of  any 
trustee  dying,  or  being  desirous  of  being  discharged,  or  refusing,  or  declining 
to  act,  or  becoming  incapable  by  being  in  parts  beyond  the  seas,  or  by  any 
other  inability. 

Thomas  Briggs  going  abroad,  Walter  Lander  was  appointed  a  trustee  in  his 
place.  John  Briggs  died,  and  before  his  place  had  been  supplied,  an  agree- 
ment was  entered  into  for  sale  of  the  estate  to  the  persons  under 
[*192]  *whom  the  plaintiffs  claimed  :  and  it  was  conveyed  accordingly  by 
indentures  of  lease  and  release  of  the  1st  and  2d  of  May,  1810.  H. 
E.  Lander  and  Walter  Lander,  the  then  trustees,  joined  in  the  conveyance. 
The  heir  of  John  Briggs  was  abroad,  and  did  not  join.  The  objection  taken 
was  that  the  conveyance  of  May  was  not  a  due  execution  of  the  power  of  sale 
contained  in  the  articles  and  settlement. 
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A  molioD  was  made  for  payment  of  the  purchase  money  into  court,  in  order 
to  take  the  opinion  of  the  Lord  Chancellor ;  when  his  Lordship  ordered  the 
cause  to  be  set  down  before  him.    It  now  came  on  for  hearing. 

Mr.  ShadweU  for  the  plaintiffs. 

Mr.  Sugden  and  Mr.  /.  Martin  for  the  defendant : — The  clause  in  the  arti- 
cles directing  that  the  settlement  should  be  framed  so  as  best  to  effectuate  the 
intention,  did  not  warrant  the  variation  made  in  the  power  of  sale ;  such 
clauses  do  not  authorize  an  alteration  of  the  uses.  Stanley  ▼.  Stanley. {(i^ 
The  question  therefore  depends  upon  the  power  of  sale  given  by  the  articles  ; 
and  this  was  not  well  executed  by  the  conveyance  of  May,  1810.  The  power 
was  either  lost  by  the  death  of  one  of  the  trustees,  or  could  not  afterwards  be 
exercised  until  the  former  had  been  filled  up.  In  Toumsend  v.  Wilsony(b)  a 
power  of  sale  was  given  to  three  trustees  and  their  heirs  ;  one  died,  and  it  was 
held  that  the  survivors  could  not  exercise  it. 

The  Lord  Chancellor  observed,  that  if  the  intention  was  that  the 
three  persons  named  in  the  articles  should  ^consent,  the  clause  as  to  [*I93] 
varying  the  settlement  to  effectuate  the  intention  would  not  help  the 
case.  With  respect  to  Townsend  v.  Wilson^  bis  Lordship  asked  whether  the 
court  of  king's  bench  considered  that  the  two  surviving  trustees  and  the  heir 
of  the  deceased  trustee  were  to  act  together ;  for  it  was  one  thing  to  say  that 
the  survivors  should  not  act  until  another  was  appointed,  and  a  different  thin^ 
to  say  that  the  heir  of  the  deceased  trustee  could  act  in  the  mean  time.  His 
Lordship  said  that  he  did  not  agree  with  the  decision  in  that  case ;  he  believed 
that  he  should  not  have  been  induced  so  to  decide  it,  but  he  could  not  make 
the  defendant  take  the  title  upon  any  opinion  of  his.  It  must  be  understood 
that  he  proceeded  on  the  ground  tliat  he  could  not  compel  the  purchaser  to  ac- 
cept the  title,  for  he  should  be  sorry  to  have  it  recorded  that  he  agreed  to  that 
Gase.[l] 


Logan  v.  Fairlbe. 


1831 ;  Aagast  3. 

Persons  residing  out  of  the  jurisdiction  not  to  be  appointed  guardians  bj  the  court.  ** 

This  was  a  petition  praying  that  a  person  named  in  it  might  be  appointed  to 
act  as  guardian  to  the  infant  plaintiffs,  who  were  resident  in  Scotland,  and  that 
the  infants'  property,  about  20/.  per  annum  each,  might  be  applied  for  their 
maintenance.    The  person  proposed  resided  in  Edinburgh. 

Mr.  Heald  in  support  of  the  petition. 

The    Lord    Chancellor: — Some  one  resident  within  the   jurisdiction 

<•)  16  Tea.  491.  (i)  1  Bam.  h.  Aid.  606. 

[1]  Vide  Bradford  t.  BtlfieU,  9  Sim.  364. 
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[*194]    must  be  ^appointed.     There  must  be  some  ooe  answerable  lo  the 
court.(a) 


A  person  residing  in  London  was  then  proposed  ;  he  was  appointed  to  baTC 
the  care  of  the  maintenance  and  education  of  tl|e  infants,  and  it  was  ordered 
that  the  dividends  should  be  paid  to  him,  to  be  applied  for  their  maintenance. 

Reg.  Lib.  B.  18S0,  fo.  1602. 


Beer  v.  Ward.    Ward  t;.  Beer. 

1821;  Aaguit^fi. 

PUintifl^  in  a  bill  to  restrain  the  setting  np  of  ontalanding  terms,  cannot  bring  an  ejectment  before 

the  hearing  witboat  the  leare  of  the  court 
Injonction  to  restrain  the  setting  op  of  terms  not  obtained  on  motion. 

These  suits  related  chiefly  to  certain  real  estates  lately  belonging  to  William 
Cotton,  a  lunatic,  deceased,  to  whom  R.  Ward,  the  defendant  in  the  first  cause, 
had  been  committee.  The  title  depended  upon  the  question  whether  W.  Cotton 
was  or  was  not  legitimate,  and  the  original  bill,  stating  impediments  in  the 
way  of  trying  it  at  law,  prayed  an  i&sue  for  that  purpose.  The  cross  bill  also 
prayed  an  issue,  and  liberty  to  examine  witnesses  de  bene  esse.  Some  time 
after  the  filing  of  the  bills,  the  parties  agreed  to  try  the  question  between  them 
in  an  issue,  and  an  order  was  made  by  consent  on  the  27th  February,  1821, 
directing  an  issue,  to  be  tried  in  the  common  pleas.  The  issue  stood  for  trial 
on  the  15th  June,  previous  to  w.hich  there  had  been  some  negotiations  for  a 
compromise,  and  it  appeared  that  the  parties,  expecting  an  arrange- 
[•195]  ment,  had  not  *made  the  requsite  preparations  for  proceeding  with 
the  trial.  The  treaty,  however,  was  broken  off  on  the  morning  of  the 
1 5th,  and  the  consequence  was  that  by  consent  the  trial  of  the  issue  was  ad- 
journed till  Michaelmas  term. 

The  plaintiffs  in  the  original  cause,  about  the  20lh  of  June,  commenced  an 
ejectment  for  a  part  of  the  estates  situated  in  Shropshire,  and  were  proceeding 
to  trial  at  the  approaching  assizes.  The  defendant  R.  Ward  upon  this  filed  a 
supplemental  bill  to  restrain  this  action,  upon  the  ground  of  the  agreement  and 
order  for  an  issue,  and  also  suggesting  prejudices  on  the  subject  prevailing  in 
the  county  of  Shropshire.     A  motion  was  now  made  for  an  injunction. 

Mr.  Wetherall,  Mr.  Shadwell,  and  Mr.  Pepys^  in  support  of  the  motion, 
contended  that  the  parties  having  agreed  to  try  the  question  in  an  issue,  and 
that  agreement  having  been  embodied  in  an  order  of  the  court,  they  could  not 
be  permitted  lo  proceed  in  a  different  manner. 

Mr.  Hart  and  Sir  G.  Hampson^  on  the  other  side,  stated  circumstances  upon 

(a)  See  Ex  parte  Ord,  ante,  p.  94.    [Ex  parte  Fmnor,  poet,  404.] 
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iwhich  ibey  cootended  that  the  postponement  of  the  trial  was  attributable  to 
Ward,  and  therefore  that  the  other  parties  ought  not  to  be  prejudiced  by  the 
delay.  It  was  of  importance  to  have  the  trial  soon,  some  of  the  witnesses 
being  old. 

Thb  Lord  Chancellor  :— Mr.  Ward  was  in  possession  of  the  estates  as 
committee,  and  after  the  lunacy  was  over,  he  wished  to  retain  the  possession 
for  his  own  benefit.    That  of  course  could  not  be  permitted.     Then, 
if  1  understand  the  ^matter,  a  bill  has  been  filed,  treating  all  the  estates,    [*196j 
including  that  for  which  the  ejectment  is  brought,  as  estates  that  are 
coTered  by  terms  or  mortgages,  that  may  be  set  up  to  defeat  an  ejectment,  and 
praying  to  have  them  removed  out  of  the  way ;  then,  if  it  remains  a  bill  treat- 
ing all  the  estates  as  liable  to  have  an  action  met  by  that  sort  of  defence,  the 
first  question  will  be,  whether  you  must  not  move  for  leave  to  bring  an  eject- 
ment ;  for  although  it  is  very  common  for  gentlemen  at  nisi  prius  to  suppose, 
that  as  soon  as  such  a  bill  is  filed,  they  may  immediately  bring  an  ejectment, 
and  come  to  this  court  by  motion  to  prevent  the  terms  from  being  set  up,  yet 
that  is  not  the  proper  course  of  proceeding,  (a)     No  ejectment  under  such  cir- 
cumstances can  be  brought  before  the  hearing  of  the  cause,  unless  by  leave  of 
the  court,  or  by  amending  the  bill  by  leaving  out  the  estates  in  question  in  the 
ejectment.    That  I  take  to  be  quite  clear. 

In  this  casCi  the  proceedings  at  law  were  not  instituted  by  the  mere  pleasure 
of  the  parties ;  and  I  apprehend  it  was  not  the  agreement  of  the  parties,  but 
the  consent  of  the  court  that  authorized  that  proceeding  before  the  hearing. 
There  may  be  many  cases  where  the  court  may  see  that  there  is  nothing  to  be 
tried  in  the  ejectment,  and  it  will  not  send  it  to  law,  but  will  decide  itself  on 
the  equitable  title. 

But,  no  doubt,  in  cases  like  this,  there  may  be  witnesses  whose  evidence 
may  be  so  important,  that  procrastination  may  be  a  direct  defeat  of  all  justice. 
And,  therefore,  in  such  cases,  though  the  practice  be  that  ejectments 
shall  not  be  brought  without  leave,  it  may  *be  proper  to  examine  wit-  [*I97] 
nesses  de  berui  esse  in  the  cause  ;  and  if  at  the  hearing  of  the  cause 
in  equity  the  court  should  direct  an  ejectment,  and  any  of  those  witnesses 
should  be  dead',  of  course  the  parties  would  have  the  benefit  of  their  testi- 
mony. Still  the  court  does  not  permit  the  ejectment  to  be  brought  if  the 
pleadings  touch  the  estate  with  reference  to  which  it  is  brought,  and  it  would 
be  necessary  before  bringing  it,  to  amend  the  bill  by  striking  that  particular 
estate  out 

Now,  if  in  this  case  it  be  the  fault  of  Ward  that  the  trial  did  not  proceed, 
and  if  there  be  danger  in  procrastinating  it  with  respect  to  loss  of  witnesses, 
then  certainly,  on  a  motion  for  leave  to  go  on  with  the  ejectment,  (and  I 

(•)  Hylian  v.  Mmrgw,  6  Vat.  393.  Bmnuy  v.  LuekgU.  1  Sim.  &  Stn.  il9.  Northey  y.  Pe4ure€. 
ibid.  420. 
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cannot  but  think  that  that  is  a  motion  which  you  ought  to  make^)  the  court 
would  not  allow  the  trial  to  be  put  oflf  till  No?etnber»  without  taking  care 
that  the  same  eridence  shall  be  producible  then,  which  would  be  produci- 
ble now,  and  therefore  the  witnesses  might  be  examined  in  the  mean  time. 
I  throw  out  this  that  you  may  consider  it  when  any  further  affidafits  have 
been  filed. 


The  ejectment  was  given  up,  and  the  issue  was  afterwards  tried.[l] 


[•198]  •MucKLow  V.  FuLi.Ba« 

ltj21 ;  August  4,  6,  7. 

Where  personal  propeitj  is  bequeathed  to  the  executors,  as  trustees,  the  probate  of  the  will  is  an 

acceptance  of  the  trusts. 
The  usual  indemnity  clause  does  not  exonerate  one  of  two  trustees  from  a  loss  occasioned  by  a 

debt  due  from  the  other,  having  been  suffered  to  remain  outstanding. 

Mary  Higginson  by  her  will  dated  in  April,  1797,  reciting  that  John 
Mucklow  was  indebted  to  her  in  a  sum  of  60(M.  on  his  bond,  directed  her 
executors  and  trustees  to  get  in  and  place  the  said  600/.  on  government  stock 
or  security  at  interest  in  their  joint  names,  within  three  years  next  after  her 
decease  ;  and  she  gave  the  annual  produce  thereof  to  her  brother  for  hm 
life ;  and  after  bis  death  she  gave  260/.  part  of  it  to  A.  Wratislaw,  and  she 
gave  to  the  plaintiff  Frances  Mucklow  the  sum  of  260/.,  the  other  half  part, 
the  interest  to  be  applied  by  her  executors  towards  her  education  and  main- 
tenance until  she  should  attain  the  age  of  twenty-one  years  or  be  married, 
and  the  capital  then  to  be  paid.  She  appointed  John  Mucklow  and  J.  Ful^ 
ler  to  be  her  executors.  The  will  contained  a  clause'declaring  that  Mucklow 
and  Fuller  were  to  be  chargeable  with  or  accounuble  for  such  moneys  only 
as  they  should  actually  receive,  and  not  to  be  answerable  or  accountable  for 
each  other,  but  each  for  his  own  acts,  receipts,  payments,  neglects,  or  de&ults 
only,  and  not  for  any  moneys  for  which  they  should  join  in  any  transfer  or 
sign  any  receipt  for  conformity ;  and  they  were  not  to  be  answerable  for  my 
banker  with  whom  they  might  deposit  the  trust  moneys,  or  for  any  other 
loss,  unless  it  should  happen  through  their  wilful  default. 

The  testatrix  survived  her  brother,  and  died  m  1799.  and  the  two  executors 

proved  the  will.    The  sum  of  600/.  due  from  Mucklow  was  not  paid  in 

or  invested  according  to  the  directions  of  the  will.    The  plaintiff, 

[♦199]    ♦who  was  the  daughter  of  Mucklow,  came  of  age  in  the  year  1813, 

[1]  As  (o  bill  to  prevent  setting  up  outstanding  term.  ^  Leigh  v.  Leigh,  1  Sim.  349.  Oole- 
bom  T.  Aleock,  2  Sim,  552.     Baker  v.  Harw0§d,  7  Sim.  373.    Brookee  v.  Burt,  1  Beav.  106. 
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and  in  the  ]rear  1817,  filed  her  bill  lo  compel  payment  of  her  legacy  of 
2502. 

The  defendant  Mucklow,  who  in  the  year  1815,  had  taken  the  benefit  of 
the  act  for  the  relief  of  insolvent  debtors,  in  his  answer  contended  that  he  had 
in  fact  satisfied  his  daughter's  legacy  by  extra  expenses  incurred  in  her  ed|i- 
calion  and  advancement.  The  defendant  Fuller  stated  that  though  he  had 
proved  the  will,  he  had  never  possessed  himself  of  any  of  the  effects  of  the 
testatrix,  and  did  not  accept  or  act  in  the  trusts  of  the  will,  except  by  joining 
in  transferring  some  stock,  and  in  executing  a  power  of  attorney  for  the  receipt 
of  the  dividends,  and  he  therefore  conceived  that  he  was  not  answerable  for 
the  loss  arising  from  the  insolvency  of  Mucklow.  He  admitted  that  he  had, 
in  181 1,  taken  a  mortgage  from  Mucklow  for  a  debt  due  to  himself,  but  denied 
having  any  suspicion  that  he  was  likely  to  become  insolvent. 

The  cause  was  heard  in  June,  1819,  before  the  Vice-Chancellor,  who  di- 
rected an  inquiry  whether  the  plaintiff  was  ever  in  any  manner  and  how  satis- 
fied or  paid  her  legacy,  or  any  part  of  it,  or  whether  it  had  been  and  how 
applied  to  her  use,  and  at  what  time  or  times  ;  and  if  the  master  should .  find 
that  she  was  not  satisfied  her  legacy,  then  he  was  to  inquire  when  she  first 
knew  that  it  was  bequeathed  to  her,  and  how  soon  after  she  came  of  age,  and 
was  informed  of  it,  she  applied  to  the  defendant  Fuller  for  payment  of  it,  and 
whether  she  in  any  manner  acquiesced  in  its  remaining  in  the  hands  of  Muck- 
low. The  master  by  his  report  certified  that  no  part  of  the  legacy  had  been 
satisfied ;  that  the  plaintiff  had  been  apprised  of  the  legacy  in  August, 
1812,  but  did  not  apply  to  Fuller  for  payment  till  August,  1816  ;  and 
*that  she  had  not  acquiesced  in  its  remaining  in  the  hands  of  Mucklow,  [*200J 
except  by  not  demanding  it.  It  appears  that  she  was  subject  to  fits, 
and  a  person  of  weak  intellects. 

The  cause  was  beard  before  the  Vice-Chancellor  upon  further  directions  on 
the  3d  of  April,  1821,  when  a  decree  was  made  for  payment  by  the  defendant 
Fuller  of  the  legacy,  with  interest  from  the  lime  of  the  plaintiff's  coming  of 
age,  and  costs.  From  this  decree  the  defendant  appealed,  and  now  moved  to 
stay  proceedings  in  the  meantime. 

Mr.  Home  in  support  of  the  motion  : — The  question  is,  whether  the  defend- 
.  ant  Fuller  is  responsible  for  the  debt  due  from  his  co-executor.  In  the  cha- 
racter of  executor  only  he  could  not  have  to  answer  for  the  misconduct  of  his 
colleague.  He  has  done  nothing  to  accept  the  office  of  trustee.  The  probate 
of  the  will,  the  only  circumstance  that  can  be  pressed  against  him,  is  referable 
to  the  character  of  executor;  the  two  offices  are  distinct ;  that  of  trustee  could 
not  commence  till  that  of  executor  had  determined  by  the  assets  being  got  in 
and  administered.  Never  having  assumed  the  office  of  trustee,  he  cannot  be 
called  to  account  as  for  a  breach  of  trust.  In  addition  to  this,  there  has  been 
great  laches  on  the  part  of  the  plaintiff  in  permitting  the  sum  to  remain  for 
several  years  in  the  hands  of  her  father,  and  making  no  demand  until  his  in- 
solvency. 
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Mr.  Hart  and  Mr.  Garratt  on  the  other  side  : — ^The  probate  was  an  accep- 
tance of  the  oflSce  of  trustee.  It  cannot  be  defined  at  what  period  the 
f ^201]  office  of  executor  ceases,  and  that  of  trustee  begins ;  for  the  *lwo 
offices  are  united  :  the  500/.  is  given  to  them  upon  express  trusts.  If 
the  defendant  is  fixed  with  the  character  of  trustee,  it  is  clear  that  his  neglect* 
ing  to  take  any  step  for  calling  in  this  debt  according  to  the  direction  of  the 
will,  was  a  breach  of  the  duty  belonging  to  his  office.  His  taking  a  security 
for  his  own  debt  marks  his  sense  of  the  necessity  that  existed  for  some  pre- 
caution. The  laches  is  Excused  by  the  condition  of  the  plaintiff,  and  her 
ignorance  of  the  nature  of  the  legacy,  of  which  it  was  the  duty  of  Fuller  to 
have  apprised  her. 

The  Lord  Chancellor  : — It  is  clear  that  the  defendant  having  proved  the 
will,  by  so  doing  accepted  the  legacies  in  trust :  he  cannot  say  that  he  has  not 
accepted  the  trusts.  The  will  contains  express  directions  what  the  executors 
are  to  do,  and  if  he  makes  himself  an  executor,  he  most  do  all  which  he  is 
directed  to  do  as  executor.[l] 

I  think  the  circumstance  of  his  taking  a  security  for  his  own  debt  rs  of  no 
importance.  I  look  on  him  as  acting  bona  fide^  and  supposing  that  he  had 
nothing  to  do  with  the  trusts  ;  I  take  that  to  have  been  his  opinion.  The  cir- 
cumstance of  her  not  demanding  it  is  of  little  consequence,  and  for  this  reason  : 
if  he  was  not  liable,  it  was  of  course  nothing  ;  if  he  was,  he  stood  in  a  situation 
in  which  he  ought  to  have  had  communication  with  her  upon  the  subject.  He 
cannot  impute  to  her  as  laches,  the  circumstance  of  her  not  demanding  it,  when 
he  was  all  along  contending  that  he  was  not  bound  to  pay  it.  The  question  is* 
whether  looking  at  all  the  contents  of  the  will,  and  at  his  having  proved  it,  be 
has  not  involved  himself  in  a  liability  that  be  had  no  conception  of.  I  cannot 
but  think  it  most  dangerous  to  lay  it  down,  that  with  such  a  clause  as 
1*202]  this,  he  can  prove  the  *will,  and  then  say  that  some  one  else  may  per- 
form the  trusts. 


August  7. — The  Lord  Chancellor  after  stating  the  will,  observed,  that  the 
indemnity  clause  would  not  apply  to  the  case. 

The  defendant  admits  that  he  has  proved  and  has  made  himself  executor, 
and  then  the  question  is,  whether  having  done  that,  it  is  possible  for  him  (at- 
tending to  what  was  the  intention  of  the  testatrix)  to  say  that  though  executor 
he  is  not  clothed  with  any  of  the  trusts.  Now  my  opinion  is,  that  if  he  took 
on  himself  to  be  executor,  he  was  to  do  all  that  she  intended  her  executors  to 
do,  and  it  was  her  intention  that  the  persons  taking  out  probate  should  take 
upon  themselves  all  the  trusts.     On  this  principle  I  think  the  decree  right, 

[1]  *•  When  the  ezeoator  b  ftlio  tnittae  of  the  real  eitate,  be  cannot  desert  the  eitoation  of  tnii- 
tee,  and  accept  that  of  executor.  Bj  acting  at  ezecotor  he  ia  liable  in  both  characters.  The  Ukiog 
probate  was  an  acceptance  of  the  whole  trait."  Lord  Chancellor  Manners ;  Ward  v.  ButUr^ 
S  Mon.  533. 
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and  that  Fullei  must  be  answerable  if  the  money  could  hare  been  recovered 
from  Mucklow.     On  that  point,  if  necessary,  there  may  be  an  inquiry. 
The  inquiry  was  declined,  and  the  appeal  dismissed.fl] 

Reg.  Lib.  B.  1820.  fo.  1496. 


Warington  t;.  Wheatstonb. 

1831 ;  Jalj  11 ;  Avtgmi  7. 

It  is  no  objection  to  an  interpleading  bill  that  a  suit  between  the  same  parties  commenced  bj  one 

of  the  claimants  of  the  fund  is  pending. 
The  injoDction  on  an  interpleading  bill  stayR  all  proceedings. 
In  an  interpleading  suit,  the  injuootion  may  be  mo? ed  for  before  the  time  for  answering  has 

expired. 

In  the  year  1807  Anthony  Henderson  effected  an  insurance  at  the  office  of 
the  Albion  Fire  and  Life  Insurance  Company,  for  the  sum  of  3000/.  upon  the 
life  of  Samuel  Henderson.  S.  Henderson  died  in  February,  1821,  upon 
which  the  3000/.  was  claimed  by  Sir  F.  6.  Fowke,  and  Mary  Ann  bis  wife, 
the  latter  being  the  personal  represbntative  of  Anthony  Henderson, 
who  had  ^previously  died.  Another  claim  to  the  3000/.  was  also  [*208] 
made  by  John  Wheatstone,  the  personal  representatiTC  of  Samuel 
Henderson.  He  alleged  that  the  insurance  had  been  effected  as  a  collateral 
security  to  Anthony  Henderson,  with  a  mortgage  made  to  him  by  Samuel,  and 
that  the  mortgage  had  been  paid  off  by  Samuel  in  his  lifetime,  by  which  means 
he  had  become  entitled  to  the  benefit  of  the  policy.  Samuel  Henderson  had 
in  J  81 8  filed  a  bill  against  Sir  F.  G.  Fowke  and  his  wife,  representing  that  be 
had  discharged  the  mortgage,  and  praying  an  account  and  a  reconveyance,  and 
an  assignment  of  the  policy ;  the  answers  were  put  in,  but  no  further  proceed- 
ings had  been  had  in  the  cause. 

Wheatstone  on  the  28th  of  February,  1821,  served  the  Albion  Company 
with  a  notice  of  his  claim,  demanding  payment  of  the  3000/.  On  the  7th  of 
May  he  filed  a  bill  against  Sir  F.  G.  Fowke  and  his  wife,  and  D.  R.  Waring- 
ton and  W.  Rayley,  the  plaintiffs  in  this  cause,  who  were  the  surviving 
directors  of  the  Albion  Company,  who  had  signed  the  policy  in  question, 
praying  that  he  might  be  declared  entitled  to  receive  the  3000/. ;  and  an  in- 
junction to  restrain  Warington  and  Rayley  from  paying  it  to  Sir  F.  G.  Fowke 
and  bis  wife,  and  to  restrain  the  latter  from  commencing  any  proceedings  at 
law  for  the  recovery  of  it. 

Sir  F.  G.  Fowke  and  his  wife  as  of  Easter  term,  commenced  an  action  for 
the  3000/.  due  upon  the  policy,  against  Warington  and  Rayley,  upon  which 
ihey  on  the  5th  of  June  filed  a  bill  of  interpleader  against  Wheatstone  and 
Sir  F.  G.  Fowke  and  his  wife,  and  after  the  time  for  answering  had  elapsed, 

[1]  Vide  Davit  r.  Spurling,  1  Ruse.  &  M.  64.  Twyfard  r,  TraU,  7  Sim.  92.  Ckirk  v.  Clark, 
8  Paige,  159.  Riky  y.  Kemmis,  liojd  &  6. 133,  3.  Clougk  r.  Band,  3  MjL  &  Cr.  490.  Booih^r. 
Booth,  1  Beav.  195.    Wittianu  v.  Nixon,  3  Beav.  473.    WUkinmm  v.  Parry,  4  Rom.  373. 
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tbcy  moved  before  the  Vice-Cbancellor  for  liberty  to  pay  the  30001- 
[*204]    into  court,  and  for  an  injunction  against  the  defondanta.    The  ^mo- 

lion  having  been  refused  by  his  Honor,  was  now  lenewed  before  the 
Lord  Chancellor.  , 

Mr.  Hart  and  Mr.  E.  R.  Daniell  in  support  of  the  motion,  contended  that 
a  party  in  possession  of  property  subject  to  conflicting  claims,  might  always 
protect  himself  by  a  bill  of  interpleader,  notwithstanding  the  pendency  of  a 
suit  commenced  by  one  of  the  claimants.  The  Vice-Chancellor  in  this  case, 
and  in  Lowe  v.  — -,(a)  thought  the  first  suit  a  suflScient  indemnity,  and  that 
we  might  have  moved  in  that  suit  for  an  injunction  upon  paying  the  fund  into 
court;  but  in  Birch  y.  Corbin,(b)  a  motion  for  that  purpose  was  refused.  In 
Paris  V.  CHlkam,{c)  and  Morgan  v.  Marsack,{d)  the  same  point  arose ;  a  bill 
having  been  filed  in  each  case  by  one  of  the  claimants ;  but  they  were  never- 
theless held  to  be  cases  of  interpleader.  They  also  cited  Langston  v.  Bols- 
tcm,(e)  Dungey  v.  Angove^{f)  and  Angell  v.  Hadden^{g)  and  alluded  to  the 
rule  laid  down  by  his  Honor  the  Vice-chancellor  that  the  injunction  in  an 
interpleading  bill  was  only  to  be  granted '  in  the  same  manner  as  the  common 
injunction  to  stay  proceedings  at  law.(A) 

Mr.  Heald,  Mr.  Ching,  and  Mr.  Purvis  on  the  other  side  : — The  objection 
to  the  present  suit  is  that  it  is  quite  unnecessary,  as  every  object  that  can  be 

desired  from  it  may  be  obtained  in  the  other  suit  of  fVheatstone  v. 
[*205]    Warington^  in  which  the  parlies  are  the  same  as  in  this.     *Tbe 

Vice-Chancellor  considered  that  Warington  and  Rayley  might  have 
moved  in  that  suit  for  the  injunction,  that  is  now  their  object.  But  whether 
they  could  or  could  not,  that  suit  furnished  a  complete  indemnity  to  them ;  for 
the  plaintiff  in  that  suit  may  move  for  them  to  pay  the  money  into  court,  and 
to  restrain  Fowke  and  his  wife  from  proceeding  in  their  action ;  if  he  neglects 
to  do  so,  and  they,  in  consequence,  pay  the  money  to  Fowke,  the  plaintiff 
could  not  complain  of  the  consequence  of  his  own  laches. 

The  Lord  Chancellor  : — The  injunction  on  an  interpleading  bill  does 
not,  like  the  common  injunction,  leave  the  plaintiff  at  law  at  liberty  to  demand 
a  plea,  and  proceed  to  judgment,  but  it  stays  all  proceedings.[l]  The  plain- 
tiff in  an  interpleading  bill  admits  that  he  has  no  defence,  and  makes 
an  affidavit  that  he  does  not  collude  with  either  party ;  the  protection 
that  he  has  is,  that  he  is  relieved  from  their  proceedings  against  him,  whether 
at  law  or  in  equity,  as  soon  as  his  diligence  enables  the  court  to  do  so.  The 
question  here  seems  to  be,  whether  that  protection  is  to  be  taken  away, 
because  the  plaintiff  in  some  other  suit  may  make  a  motion  for  payment  of 
the  money  into  court.    If  a  party  gives  notice  of  his  claim  to  the  money  by 

(a)  3  Mad.  2T7.  (6)  1  Cox,  144.  (c)  Coop.  Ch.  Ca.  56. 

id)  9  Mar.  107.  {e)  3  V««.  Jan.  101.  (/ )  3  Ves.  jun.  313.  '  3  Bro.  C.  C.  36. 

» (^)  15  Ves.  244.    16  Vcb.  203.  (h)  See  Croggon  v.  SymonB,  3  Mad.  130. 

[1]  Vide  Moof€  v.  Uther,  7  Sim.  383. 
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filing  a  bill,  aad  it  is  afterwardf  paid  away  pending  the  suit,  I  do  not  know 
that  his  not  having  moved  for  it  to  be  paid  in  would  be  any  protection. 

It  is  important  certainly  to  consider  these  points,  for  I  understand  that  an 
opinion  is  afloat  that  on  an  interpleading  bill  the  injunction  cannot  be  moved 
for  till  the  time  for  answering  is  out.  I  always  thought  that  it  was  not  so,  but 
that  the  injunction  might  be  moved  for  at  once ;  indeed  there  are 
some  cases  where  the  ^injunction  would  be  quite  useless,  unless  it  [*206] 
could  be  obtained  immediately.  Some  mistake  I  believe  arose  in  a 
communication  that  I  bad  on  this  point  with  the  Vice-ChaDcellor  through  Mr. 
Crofts.  I  think  I  then  mentioned  to  him  the  case  of  the  plaintiff,  not  knowing 
that  a  bill  would  be  necessarVf  from  not  having  notice  of  the  demand  of 
one  party,  till  the  other  had  obtained  judgment,  and  was  aboot  to  take-  oat 
execution. 

Here  the  question  is,  whether  the  plaiotiffs  can  have  the  same  protection  in 
another  person's  suit  that  they  can  have  in  theirown.[l]  If  you  do  not  let 
them  have  the  carriage  of  the  cause,  and  the  plaintiff  in  the  other  does  not 
move  for  them  to  pay  the  money  in,  I  question  whether  his  not  doing  so  would 
be  an  answer  to  him  at  the  hearing,  for  the  pendency  of  the  suit  is  notice  of 
his  demand.  If  the  plaintiffs  in  this  cause  oould  make  this  motion  in  the  other 
cause,  it  must  be  supported  by  an  aflUavit  of  there  being  no  collusion,  other- 
wise they  could  not  be  allowed  the  same  advantages  that  they  would  have 
upon  a  bill  of  interpleader  ;  but  I  do  not  remember  any  instance  of  such  a 
motion.[2J 


August  7. — The  Lord  Chancellor  made  the  order  for  the  injunction  on  pay- 
ment of  the  money  into  court.[d] 

Reg.  Lib.  B.  1820,  fo.  161«. 

[1]  Sed  vide  Btideau  v.  Rogert,  2  Paige,  909.    Siewking  y.  Bthretu,  2  MjL  &  Cr.  561. 

[3]  When  a  bill  of  interpleader  will  lie ;  tee  Bedell  ▼.  Hoffman,  2  Paige,  199.  Yateo  t.  TVfc 
dale,  3  Edw.  Ch.  Rep.  71.  Schuyler  r.  Pelissier,  Id.  191.  Pearson  t.  Cordon,  2  Rosa.  &  M. 
606.  S.  G.  4  Sim.  218.  Mamm  ▼.  HamiUon,  5  Sim.  19.  Smith  y.  Hammond,  6  Sim.  10.  Wright 
▼.  Ward,  4  Rnie.  215.  Jt»  ▼.  Wood,  1  Cr.  &  Fb.  185.  HoggoH  y.  Viakmro,  id  197 ;  when  not, 
Coapor  y.  De  TaatoU  Tunl.  177.  MitchMU  y.  Hayne,  2  Sim.  &  Stu.  63.  JIfoore  y.  Usher,  7  Sim. 
383.  Mohawk  ^e,  Co,  v.  Clute,  4  Paige,  392.  Pearoon  y.  Cordon,  ubi  sup.  Shaw  y.  Cotter, 
8  Paige,  339.  S.  C.  2  Edw.  Ch.  Rep.  405.  Crawshay  y.  Thornton,  2  Mjl.  Sl  Cr.  1 ;  where 
unnecessary,  Sieveking  y.  BehreM,  2  Myl.  &  Cr.  681.  Badeau  y.  Rogers,  2  Pkige,  204 ; 
and  Me  2  Sim.  &,  Stn.  64,  n.  1. 

[a]  In  Cramfwd  y.  Fithsr,  10  Sim.  460.  ShadweU  V.  C.  lald,  «•  That  he  had  looked  at  the 
order  in  Warrington  y.  Wkeatstone,  in  Reg.  Lib. :  and  that  the  order  that  was  made  was  to 
grant  an  injunction  to  restrain  the  action  at  law,  and  another  injunction  to  restrain  the  suit  in 
equity."  There  being  sniu  pending,  one  at  law,  and  the  other  in  equity,  the  Viee-Chaneellor  le- 
fated  a  motion  to  disK>lye  an  injanction  i«aed  in  the  latter. 
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[•207]  •Shelley  v.  Brter. 

Rolls.— 1821 ;  August  7,  8. 

Testator  givea  the  residue  to  be  divided  after  his  sister's  death,  amongst  his  nepbews  and  nieoee, 
and  by  a  codicil  gives  to  a  great  nieoe,  whom  he  calls  his  niece,  5001.  over  and  above  bet 
share  after  the  decease  of  his  sister,  in  the  body  of  his  will  treated  of  more  at  laige ;  held,  that 
none  of  the  great  nephews,  or  nieces  were  entitled  to  share  in  the  residne, 

Samuel  Shelley  by  his  will  dated  ia  1605,  after  bequeathing  some  lega- 
cies and  annuities,  gave  the  residue  of  his  real  and  personal  estate  to  trustees, 
upon  trust  to  sell  such  part  of  it  as  did  not  consist  of  money  in  the  funds,  to 
invest  it  on  government  or  other  securities,  and  to  pay  the  interest  to  his 
sister  Susannah  Shelley  for  her  life,  and  immediately  after  her  death,  he  di- 
rected all  his  residuary  property,  subject  to  the  annuities  before  bequeathed, 
to  be  divided  unto  and  equally  between  his  nephews  and  nieces  who  might  be 
then  living. 

The  testator  afterwards  made  several  codicils,  by  the  third  of  which,  dated 
in  July,  1807,  he  gave  to  his  infant  niece,  Harriet  Shelley,  whom  he  had  not 
then  seen,  the  sum  of  5002.  at  one  year  after  his  decease,  over  and  above  her 
share  after  the  decease  of  his  sister  in  the  body  of  his  will  treated  of  more  at 
large.    The  testator  died  in  January,  1809. 

Harriet  Shelley  mentioned  in  the  third  codicil,  (the  plaintiff  in  this  cause) 
was  born  subsequently  to  the  date  of  the  will,  and  was  a  great  niece  of  the 
testator's.  The  testator  at  the  time  of  his  death  bad  several  nephews,  and 
two  great  nephews,  but  no  niece,  and  no  great  nieces,  except  the  plaintiff. 
His  sister  Susannah  Shelley  died  in  1819,  and  previously  to  her  death  several 
great  nephews  and  great  nieces  to  the  testator  were  born.  Under  the  decree 
in  the  cause  the  master  had  taken  the  account  of  the  testator's  estate,  and 
had  made  the  necessary  inquiries  as  to  the  state  of  his  family.    The  cause 

now  came  on  for  further  directions. 
[*208]      "^Mr.  Home  and  Mr.  Stephen  for  the  plaintiff,  contended  that  the 
fund  was  divisible  between  the  testator's  nephews  and  the  plaintiff, 
she  being  specifically  named  in  the  codicil  as  one  of  the  persons  to  take. 

Mr.  Whilmarsh  and  Mr.  Garratt  for  the  great  nephews  and  great  nieces, 
contended  that  they  were  entitled  to  share  equally  with  the  nephews.  The 
words  nephew  and  niece  may  fairly  be  taken  to  include  great  nephews  and 
great  nieces,  and  the  testator  has  shown  that  he  meant  to  use  them  in  that 
extended  sense,  by  applying  the  term  niece  to  the  plaintiff,  who,  as  he  must 
have  been  aware,  was  his  great  niece.  In  Wyth  v.  Blcu:kman^(a)  the  word 
children  in  a  deed,  being  used  with  the  word  issue,  was  taken  to  comprehend 
grandchildren  and  great  grandchildren.  So  in  Hussey  v.  DUhnJJb)  great 
grandchildren  took  under  the  description  of  grandchildren,  upon  a  ground  ap- 
plicable to  this  case ;  viz.  that  one  great  granddaughter  was  styled  by  the 

(a)  1  Ves.  sen.  196.   Amb.  555.  (6)  Amb.  603. 
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testatrix  her  granddaughter.    In  Mayott  y.  MayoU,(a)  great  nieces  were  in- 
cluded under  the  description  of  first  and  second  cousins. 

Mr.  Tyrrell  for  the  testator's  nephews  : — It  roust  be  admitted  that  if  the 
will  stood  alone,  there  could  be  no  ground  for  the  claim  of  the  plaintiff  and  the 
other  great  nieces  and  great  nephews.  The  terms  nephews  and  nieces  are 
not  ambiguous  and  unless  extended  by  some  peculiarities  cannot  include 
great  nephews  or  nieces.  Faulkner  v.  Butler. {b)  The  same  reasoning  ap- 
plies in  those  cases  where  the  word  children  has  been  held  to  comprehend 
grandchildren,  a  construction  which,  as  stated  by  Sir  W.  Grant  in 
^Radcliffe  v.  Buckley ^(c)  is  only  resorted  to  where  the  testator  by  [•SOQ] 
other  expressions  shows  that  he  uses  the  word  in  its  more  extensive 
signification^  or  where  the  will  would  otherwise  be  inoperatiye,  from  there 
being  no  children  in  the  strict  sense  to  take.  But  ''where' the  devise  is  to 
children^  the  grandchildren  cannot  come  in  to  take  with  the  children.'' 
Craoke  v.  Brookeing.{d)  In  Gale  v.  Bennett^(e)  the  grandchildren  were 
held  to  be  included,  because  there  were  no  children,  and  this  distinction  is 
recognized  in  Wyih  v.  Blackman,  and  Royle  v.  Hamilton,{g)  both  of  which 
cases  turned  upon  the  circumstance  of  other  parts  of  the  instrument  explain- 
ing the  word  in  question.  In  Radcliffe  v.  Buckley^  the  extended  construction 
which  was  contended  for,  was  rejected  on  the  ground  that  it  would  have 
let  in  the  grandchildren  to  take  together  with  their  parents.  The  same 
difficulty  would  arise  here.  There  is  nothing  in  favor  of  the  plaintiff,  but 
the  inference  that  may  be  raised  from  the  codicil :  but  the  courts  have  been 
in  the  habit  of  refusing  to  raise  implications  under  much  stronger  circumstan- 
ces. Dentin.  Bagshaw,{h)  Parsons  v.  Parsons :(i)  it  is  only  a  mistaken 
recital  of  a  legacy  which  he  had  not  given.  Frederick  v.  Hall.{k)  Upton  r* 
Lord  Ferrars,{t) 

The  Mastbr  of  the  Rolls  :— I  must  confess  that  I  have  not  been  able 
to  come  to  a  very  clear  conclusion,  but  I  will  state  how  it  strikes  me  at  pre- 
sent, reserving  an  opportunity  for  further  consideration.  On  the  construction 
of  the  will  taken  alone,  it  is  admitted  on  all  sides  that  there  is  no 
ambiguity,  and  it  is  not  a  case  where  difficulty  arises  from  there  *being  [*210] 
no  person  to  answer  the  description  ;  the  gift  is  prospective,  and 
other  nephews  and  nieces  might  have  been  born  before  the  death  of  the 
tenant  for  life. 

It  appears  by  the  cases  that  where  there  are,  or  may  be  at  the  time  when  the 
distribution  is  to  take  place,  persons  answering  the  desciption,  the  court  is 
not  at  liberty  to  include  any  not  within  the  terms.  Thus  it  being  clear  upon 
the  will,  the  onus  is  thrown  on  those  who  desire  to  extend  the  construction. 
The  codicil  gives  rise  to  the  doubt ;  and  with  respect  to  this  it  is  to  be  ob- 

(•)  9  Bro.  C.  C.  13^.  (b)  Amli.  514.  (0  10  Vet.  195.  (tf)  d  Vera.  106. 

(«)  Amb.  681.  (g)  i  VMk  437.  (h)  6  T.  R.  51S.  (t)  5  Vm.  578. 

{k)  1  Vm.  Jan.  396.  (Z)  5  Vei.  801. 
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served,  that  though  the  codicil  mu9t  be  taken  with  the  will,  yet  it  is  not  ac- 
tually the  same  as  if  it  had  formed  part  of  it ;  for  at  the  time  of  making  it, 
the  testator  might  have  been  writing  only  from  recollection  of  what  he  had 
done  by  his  will,  and  without  an  accurate  knowledge  of  its  contents.  In  the 
interval  between  the  will  and  codicil  the  plaintiff  was  bom.  The  testator 
gives  to  her  500/.  at  one  year  after  his  decease ;  as  to  that,  if  it  stood  alone, 
there  could  be  no  doubt ;  but  he  adds  these  words :  **  over  and  above  her 
share  after  the  decease  of  my  sister  in  the  body  of  my  will  treated  of  more 
at  large."  I  think  it  is  impossible  to  contend  that  this  does  not  refer  to  the 
passage  in  his  will  disposing  of  the  residue.  Hence  the  argument  arises 
that  it  was  the  intention  of  the  testator  retrospectively  to  give  a  construction 
to  the  words  used  in  his  will.  The  difficulty  is,  that  if  the  words  aie  to  be 
extended  with  respect  to  the  plaintiff,  the  same  must  be  done  as  lo  the  other 
great  nephews  and  great  nieces,  and  both  the  classes*  including  the  parents 
and  children,  must  make  together  under  the  same  denomination.  But  it 
would  be  contrary  to  the  authorities  to  interpret  a  term  having  an  appropri- 
ate application  to  one  class,  as  extending  to  two  clases,  comprising  both  par- 
ents and  children. 
[*211]  *The  most  cogent  argument  in  favor  of  the  plaintiff  is,  that  the  tes- 
tator has  called  her  his  niece,  and  that  this,  coupled  with  the  will,  puts 
an  interpretation  upon  it,  and  shows  that  he  meant  to  use  the  term  in  a  sense 
that  should  include  her.  But  still  1  feel  a  difficulty  about  it,  and  I  think  the 
weight  of  the  argument  is  the  other  way,  and  that  we  must  consider  it  to  be  a 
mis-recollection  of  his  will ; .  he  is  speaking  of  the  share  which  he  had  given 
her,  when,  in  fact,  he  had  given  her  none.  I  confess  that  I  am  not  satisfied 
with  this  conclusion ;  there  is  considerable  difficulty  on  both  sides ;  but  1 
'think  it  is  better  to  abide  by  the  terms,  which  are  express,  than  to  take  upon 
myself  by  inference  to  enlarge  them,  either  to  let  in  the  plaintiff  or  the  other 
great  nephews  and  nieces.[l] 

The  Master  of  the  Rolls  afterwards  sUted  that  he  continued  of  the  same 
opinion.  . 


His  Honor  doth  declare,  that  according'  to  the  true  construction  of  the  will 
and  codicils  of  S.  S.,  the  testator,  in  the  pleadings  named,  the  residue  of  his 
personal  estate,  after  payment  of  his  funeral  and  testamentary  expenses,  debts, 
and  legacies,  became  upon  the  death  of  his  sister  S.  S.  devisable  in  four  equal 
parts,  among  the  four  nephews  in  the  master's  general  report  named  living  at 
the  death  of  his  said  sister  S.  S. 

Reg.  Lib.  B.  1820.  fo.  1949. 

[1]  Vide  Htnu  v.  Van  Schmiek,  3  Sdw.  Ch.  Rep.  Hi. 
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•Tyndale  V.  Warrb.  [♦21 2] 

Rolls.— 1821 ;  August  7, 10. 

A  reversion  expectant  upon  an  estate  for  life,  and  upon  estates  tail  limited  to  onbom  childreni 

held,  to  be  assets  for  the  payment  of  speeialty  debts,  and  decreed  to  be  sold  for  that  porposa. 
A  rerersioD  ezpeotant  upon  an  estate  tail  may  be  sold  for  payment  of  specialty  debts.    SembU, 

This  was  a  creditor's  bill,  and  the  personal  estate  of  the  testator  being  in- 
sufficient for  the  payment  of  his  debts,  a  question  was  made  at  the  bearing, 
whether  a  reversion  in  fee,  of  which  the  testator  was  seised  under  the  follow- 
ing circumstances,  should  be  decreed  to  be  sold. 

By  fine  and  an  indenture,  dated  in  January,  1810,  certain  freehold  estates 
were  limited  to  such  uses  and  for  such  trusts  as  J  T.  Warre  (the  testator)  and 
E.  M.  T.  Warre  (his  daughter)  should  appoint,  and  in  default  of  appointment, 
to  the  use  of  J.  T.  Warre  for  life,  with  remainder  to  the  use  of  E.  M,  T.  Warre 
for  her  life,  with  remainder  to  trustees  to  preserve  contingent  remainders ; 
with  remainder  for  life  to  any  husband  that  E.  M.  T.  Warre  might  marry,  if 
she  should  think  fit  so  to  limit  the  same  :  with  remainder  to  such  of  the  child- 
ren  of  E.  M.  T.  Warre,  born  in  marriage,  as  she  should  appoint ;  and  in  default 
of  appointment,  to  the  use  of  all  and  every  such  children  or  child,  and  of  the 
heirs  of  their  bodies,  in  such  manner,  and  for  such  estates,  and  subject  to  such 
provisions  as  therein  mentioned  ;  and  for  default  of  all  such  issue,  to  the  use 
of  J.  T.  Warre,  his  heirs  and  assigns. 

J.  T.  Warre  died  in  May,  1819,  intestate  as  to  the  reversion  of  the  estates 
comprised  in  the  above  settlement,  which  on  his  death  descended  upon  his 
daughter  E.  M.  T.  Warre  as  his  heiress  at  law.     She  was  unmarried. 

•Mr.  Coote  for  E.  M.  T.  Warre: — The  reversion  in  question  is  [•213] 
subject  to  the  life  estate  limited  to  the  daughter  of  the  deceased,  and 
the  estates  tail  lihiited  to  her  children ;  the  question  whether  the  court  will 
decree  it  to  be  sold  for  the  payment  of  bond  debts  cannot  be  afi'ected  by  the 
circumstance  that  the  estates  tail  are  not  yet  in  existence  ;  they  may  hereafter 
arise,  and  are  prior  to  this  reversion,  which  is  therefore  a  reversion  after  an 
estate  tail.  A  reversion  after  an  estate  for  years  is  present  assets  at  law, 
and  immediate  execution  may  be  issued ;  if  after  an  estate  for  life,  it  is  term- 
ed quasi  assets  and  a  judgment  guando  acciderit  may  he  obtained  by  the 
bond  creditor.  Hence  reversions  of  this  kind  may  be  sold  ;  but  reversions 
after  estates  tail  have  always  been  distinguished ;  they  are  frequently  said 
not  to  be  assets,  or  only  assets  in  futuro ;  that  is,  when  they  fall  into  pos- 
session. The  heir  may  plead  riens  per  descent^  and  there  will  be  no  judg- 
ment  against  him  during  the  continuance  of  the  intermediate  estates,  and 
hence  they  have  never  been  considered  saleable.  The  distinctions  are  ex- 
plained by  Lord  Holt  in  Kellow  v.  Rowden,{a)  In  Kinastm  v.  Clark{b) 
the  heir  devised  away  the  reversion,  and  on  its  afterwards  falling  into  posses- 

(a)  Carth.  136.    3  Mod.  353.  (6)  3  Atk.  304.    3  Cmis.  Dig.  447. 
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sion,  the  question  arose,  whether  it  could  be  made  liable  to  the  bond  debts  in 
the  bands  of  the  devisee.  It  was  there  assumed  in  the  argument  on  both 
sides,  that  the  reversion  could  not  have  been  sold,  and  Lord  Hardwicke 
founds  his  judgment  upon  the  fact  of  its  having  come  into  possession.  He 
says  '*  that  there  was  a  possibility  of  its  being  liable  ;  there  was  a  liableness 
in  it,  a  quality  in  it  to  be  so,  to  be  subject  to  the  debt  ."(a)    He  adds,  that  it 

is  not  accurate  to  say  that  it  is  not  assets,  as  the  creditor  may  take 
[•214]    it  when  it  •comes  into  possession.(6)     And  in  Smith  v.  Parkeric} 

Lord  Chief  Justice  De  Grey  expressly  states  the  distinction  to  be, 
*'  that  a  reversion  expectant  on  an  estate  tail  is  not  immediate  assets,  and 
therefore  it  cannot  be  extended :  nor  can  the  heir  be  compelled  to  sell  it,  as 
he  may  be  in  case  of  a  reversion  on  an  estate  for  life."  Sir  W.  Blackstona 
in  the  same  case  says  that,  though  assets,  it  was  ^*  only  dormant  potential 
assets  till  it  came  into  possession.'*  The  authority  of  this  case  has  certainly 
been  impugned  by  Lord  Tburlow,  in  Tweedale  v.  Coventry j(^d)  but  upon  other 
grounds.  If  the  reversion  be  not  available  as  assets  at  law,  it  must  be  the 
same  in  equity,  where  nothing  is  done  beyond  the  law,  except  to  extend  the 
remedy  of  the  creditors.  In  Kinaston  v.  Clark{e)  Lord  Hardwicke  says : 
^^But  yet  I  know  of  no  case  where  equity  decrees  a  thing  itself  to  be  liable, 
which  the  law  says  is  not  liable,  or  is  not  analogous  to  what  the  law  directs, 
except  only  in  the  case  of  an  advowson  in  fee." 

Mr.  Home  and  Mr.  Bligh  for  the  plaintiflfs  : — The  reversion  in  this  case  is 

dependent  on  an  estate  for  life,  with  remainders  in  tail  to  persons  not 
[*215]    yeiinesse^  which  may  therefore  never  take   effect.     In  the  *mean 

time  it  must  be  treated  not  as  a  reversion  after  an  estate  tail,  which 
at  present  it  is  not,  but  as  a  reversion  after  an  estate  for  life,  which  is  clear- 
ly saleable. 

But  even  with  respect  to  a  reversion  after  an  estate  tail,  it  is,  as  observed 
by  Lord  Hardwicke(g')  a  gross  and  inaccurate  expression  to  say  that  it  is  not 
assets,  and  all  the  authorities  agree  that  it  becomes  liable  when  it  falls  into 
possession.  The  court  may,  therefore,  declare  that  it  must  be  sold  at  a  future 
period ;  an  immediate  sale  will,  therefore,  do  no  prejudice  to  the  heir,  while  it 
will  benefit  the  creditors.  The  ground  on  which  courts  of  equity  lend  their 
aid  to  creditors  to  order  a  sale,  instead  of  leaving  them  to  their  legal  remedy 
of  retaining  the  amount  of  their  debts  out  of  the  rents  and  profits,  is  that  it  may 

(a)  9  Cruis.  466. 

(6)  In  a  MS.  note  of  Kintuton  ▼.  Clark,  with  whiob  the  editor  haa  been  favored  by  Mr.  Stuart 
of  liineoln's  Inn,  this  part  of  the  judgment  is  expressed  in  the  following  terms : 

«*  The  saying  that  a  reversion  or  remainder  in  fee  after  an  estate  tail  is  not  assets,  is  a  gross  and 
inaccnrate  expression,  and  means  no  more  than  that  the  ereditort  cannot  have  any  exeeation  of 
it  till  the  Uil  is  spent  I  am  of  opinion  that  such  remainder  hath  always  in  it  the  quality  of  as. 
teU  nntil  it  be  barred,  and  that  it  makes  no  diifereocp  whether  it  depends  optm  an  estate  tail  in 
the  debtor  himself  and  his  heirs,  or  a  stranger.** 

(O  3  W.  Bfaick.  1230.  {d)  1  Bro.  C.  C.  340.  (e)  2  Cruls.  469. 

{g)  3  Atk.  306i    2  Croifl.  466. 
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accelerate  the  payment.  Stileman  v.  Ashdown.{a)  The  same  reason  applies 
to  this  case ;  upon  principle,  a  reversion  cannot  be  distinguished  from  any 
other  real  estate.  Even  an  advowson  in  gross,  though  not  assets  at  law,  will 
be  sold  in  equity  for  payment  of  debu.(6)  They  also  cited  Coleman  v. 
Winchy{c)  and  Gallon  v.  Hancock.{d) 


August  10.— The  Master  of  the  Rolls  : — This  case  divides  itself  into 
two  questions  ;  first,  whether  supposing  the  reversion  to  be  dependant  upon 
an  estate  t&il  actually  existing,  it  ought  according  to  the  authorities  to  be  sold 
before  it  comes -into  possession  ;  and,  secondly,  whether  it  is  competent  to  the 
court  to  order  a  sale,  circumstanced  as  this  case  is. 

•The  former  of  these  questions  involves,  in  the  first  place,  this  [•216] 
point,  whether  a  reversion  in  fee  after  an  estate  tail  is,  in  the  hands  of 
the  heir,  assets  for  the  payment  of  the  bond  debts  of  the  ancestor,  from  whom 
it  descended.  For  we  have  here  a  direct  immediate  descent  from  the  person 
who  was  the  owner,  and  who  had  the  reversion  remaining  in  him,  and  the 
debts  sought  to  be  satisfied  were  created  by  him.  The  reversion  was  a  part 
bf  his  real  estate,  and  according  to  all  general  principles,  every  part  of  the  real 
estate  of  the  debtor,  excepting  copyhold,  is  considered  as  applicable  to  the  pay- 
ment of  his  specialty  debts.  The  heir  is  himself  liable  to  the  debt :  he  becomes 
the  debtor,  and  unlike  the  executor,  he  is  chargeable  in  the  debet^  the  ancestor 
having  bound  himself  and  his  heirs  ;  he  can  only  get  rid  of  the  liability  by  pleads 
in^  that  be  has  not  assets  descended  sufficient  to  cover  the  demand. 

Still  there  are  a  great  number  of  authorities  which  make  a  distinction  between 
a  reversion  after  an  estate  for  life,  and  a  reversion  after  an  estate  tail,  declaring 
the  former  to  be  assets  or  quasi  assets,  and  the  latter  not  to  be  so  till  it  falls 
into  possession.    The  authorities  are  very  numerous,  beginning  with  Lord 
Coke,  who  says,(6)  "that  the  law  favors  estates  in  tfiil  in  possession,  and  doth 
not  regard  remainders  or  reversions  expectant  on  the  estate  tail ;"  and  he  also 
mentions,  that  "it  was  adjudged  in  12  £1.  between  Teriing  and  Trafford,  in 
the  king's  bench,  that  a  remainder  or  reversion  expectant  on  an  estate  tail,  is 
no  assets  to  the  heir,  in  debt  on  a  bond  made  by  his  father.''(^)    In  the  same 
book  in  fo.  59,  he  repeats  this  doctrine.    I  observe  that  in  some  of  the  argu- 
meuts  it  is  said  that  this  case  of  Teriing  v.  Trafford  is  nowhere  to  be 
found,  *and  though  1  have  taken  some  trouble  in  searching  for  it,  I    (*217] 
have  not  been  able  to  meet  with  it.    It  was^  however,  certainly  a  case 
in  the  king's  bench,  and  therefore,  only  determined  that  the  reversion  was  not 
assets  at  law. 

It  is  laid  down  in  RoUes'  Abridgment, (A)  that  a  reversion  in  fee  expectant 
upon  an  estate  tail  is  not  assets,  because  it  is  in  the  power  of  the  tenant  in 
tail  to  bar  it.    In  Carthew(t)  it  is  said  to  have  been  agreed  that  it  was  not 

(a)  3  Atk.  608.  (A)  3  P.  W.  401.  (<r)  1  P.  W.  775. 

{d)  9  Atk.  434.  (e)  MUdmoffg  ea§e,  6  Rep.  43.  {g)  Ibid. 

(A)  369.  (f)  139. 
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assets  to  charge  the  heir  upon  the  general  issue  riens  per  descent^  and  the 
same  doctrine  is  repeated  in  Comyn's  Digest.(a)  The  same  principle  is  ac- 
knowledged in  the  argument  in  Kinastan  v.  Clark^  and  I  observe  that  Sir  Dud- 
ley Ryde'r,  who  argued  that  case,  began  with  admitting  that  the  reversion  could 
not  be  sold  till  it  fell  into  possession.  Mr.  Serjt.  Williams  also  in  a  note  to 
Saunders,  (6)  where  he  has  treated  at  large  upon  the  whole  of  this  subject,  dis- 
tinguishing between  a  reversion  after  an  estate  for  life  and  after  an  estate  tail, 
states  that  the  latter  is  not  assets. 

This  certainly  constitutes  a  strong  body  of  authority,  showing  a  general 
opinion,  from  a  very  early  period  down  to  1741,  that  a  reversion  after  an  es* 
tale  tail  does  not  become  assets  till  it  falls  into  possession,  and  I  do  not  find 
any  direct  authority  to  the  contrary.  But,  on  the  other  hand,  there  is  no 
case  deciding  that  it  may  not  be  assets  in  equity  ;  whether  it  is  or  not  seems 
to  be  a  new  question,  without  any  authority  either  way. 

To  consider  this  first  upon  principle,  observe  the  course  of  proceed- 
[*218]  ing  at  law.  There  are  three  cases  of  ^reversions ;  if  it  be  a  reversion 
dependent  upon  a  term  of  years,  the  law  does  not  consider  the  term 
as  any  thing,  and  judgment  is  given  against  the  heir,  if  he  pleads  riens  per 
descent.  But  if  the  creditor  takes  out  an  elegit^  he  is  stopped  by  the  term, 
which  is  a  good  defence  for  the  lessee  in  ejectment,  and  so  there  is  a  cesset 
ewecutio  during  the  term.  If  it  be  a  reversion  after  an  estate  for  life,  the  heir 
must  plead  specially,  staling  that  he  has  no  assets,  except  this,  and  setting 
forth  what  it  is  ;  the  creditor  may  then  take  judgment  quando  accederit.  In 
the  case  of  a  reversion  after  an  estate  tail,  the  authorities  say  that  the  heir 
may  plead  generally  riens  per  descent,  distinguishing  this  from  the  plea  in  the 
case  of  a  reversion  after  an  estate  for  life.  The  plaintiff  may  then  reply  that 
there  is  this  reversion  descended  to  the  defendant,  and  be  may  then  have  a 
judgment  qtiando  accideritf  the  same  as  in  the  case  of  a  reversion  after  an  es- 
tate for  life. 

The  reversion  is  generally  said  not  to  be  assets,  because  the  tenant  in  tail 
may  bar  it,  and  because  it  is  not  of  any  present  value.  Still  it  is  part  of  the 
debtor's  real  estate,  and  its  value  does  not  signify.  Whatever  the  value  may 
be,  his  estate  is  universally  liable,  and  the  heir  can  only  protect  himself  by 
showing  that  nothing  has  descended  to  him.  The  heir  cannot  devise  it :  any 
disposition  of  it,  whether  made  by  tlie  will  of  the  ancestor,  or  of  the  heir,  is 
null  and  void  as  against  creditors  by  the  statute  of  3  W.  &  M.  c.  14.  How 
could  this  be,  if  it  were  not  assets  till  it  came  into  possession  ?  If  that  were  so, 
it  would  not  be  liable  till  then.  But  it  is  antecedently  liable ;  it  waits  the 
possession  to  become  productive,  but  the  liability  attaches  immediately. 

The  general  doctrine,  however,  is  that  it  is  not  assets  ;  and  though 

[*210]    I  should  have  thought  that  upon  principle  *that  could  not  be  main* 

tained,  yet  it  would  be  hazardous  to  overturn  so  large  a  body  of  au- 

(a)  Tit.  AneU,  P.  (&}  Vol.  u.  p.  8,  n.  4. 
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tborities.  Lord  Hardwicke  in  KinasUm  ▼.  Clark  encountered  the  difficulty, 
and  since  that  case,  it  must,  J  thinkr  be  considered  that  a  reversion  after  an 
estate  tail  is  in  some  measure  assets.  The  main  point  in  that  case  did  not 
govern  this  ;  the  question  being  whether  pending  the  estate  tail,  the  heir  could 
devise  the  estate,  and  Lord  Hardwicke,  though  entertaining  much  doubti  de« 
termined  that  his  devise  was  void  under  the  statute. 

The  next  case  was  that  of  Gifford  v.  Barber. {a)  There  again  the  precise 
point  did  not  aiise,  because  the  reversion  had  fallen  into  possession  ;  but  Lord 
Hardwicke  thought  it  liable  to  the  judgment,  because  it  was  part  of  the  real 
estate  of  the  debtoi,  and  was,  therefore,  subject  to  be  charged  and  incumbered 
by  him  ;  an  argument  which  tends  to  show  its  general  liability.  The  next 
case  is  Smith  v.  Parker^  which  certainly  is  not  to  be  considered  as  an  authority 
on  the  point  decided  in  it*  Lord  Thurlow,  in  the  case  of  Ttoeedale  v.  Coventry^ 
and  Lord  Alvanley,  in  Doe  v.  J7u<ton,(6)  having  shown  that  the  judges  were 
wrong  in  supposing  that  the  debt  of  an  intermediate  remainderman  attached 
upon  the  reversion,  he  never  having  come  into  the  seisen.  That,  however* 
does  not  break  in  upon  the  authority  of  what  is  said  upon  the  general  question, 
as  to  which  Lord  Chief  Justice  De  Grey  said  that  the  reversion  expectant  on 
an  estate  tail  was  not  immediate  assets,  and  that,  therefore,  it  could  not  be 
extended,  nor  could  the  heir  be  compelled  to  sell  it,  but  that  it  was  assets 
quando  accident^  and  the  heir  shouM  then  be  chargeable.  Thus  it  was  assets 
finally  convertible  when  in  a  shape  in  which  it  would  produce  value. 
Mr.  Justice  Gould,  said  that  it  *was  not  valuable  assets,  and  Mr.  Jus-  [*220] 
tice  Blackstone  considered  that  the  instant  it  vested  in  the  heir  it  was 
assets  by  descent  in  his  hands,  although  only  dormant  potential  assets  till  it 
came  into  possession.  I  agree  to  the  argument  that  this  case  furnishes  an 
authority  against  an  immediate  sale,  but  at  present  I  am  referring  to  it  with  a 
view  to  the  question  whether  the  reversion  is  assets. 

Upon  the  result  of  these  authorities,  I  am  satisfied  that  Lcrd  Hardwicke's 
view  is  correct,  and  that  the  reversion  is  to  be  considered  assets  from  the  mo- 
ment that  it  descends  to  the  heir,  and  is  liable  to  the  debt  to  the  full  amount  of 
the  value. 

The  question  then  arises,  whether  such  a  reversion  ought  to  be  sold  imme* 
diately  ;  and  it  is  fairly  contended  that  the  authorities  seem  to  make  this  dis^ 
tinction,  that  It  cannot  be  sold  till  it  comes  into  possession.  I  confess  I  am  not 
satisfied  that  this  rests  on  any  sound  principle,  for  the  only  reason  suggested  is, 
that  the  sale  should  be  postponed  out  of  consideration  for  the  heir,  that  a  higher 
price  may  be  obtained.  But  I  think  that  such  considerations  ought  not  to 
weigh.  For  the  question  is,  to  whom  does  the  property  belong  T  It  is  not  the 
habit  of  the  court  to  consider  the  interest  of  the  heir  when  opposed  to  that  of 
the  creditors.  They  ought  to  have  the  fullest  remedy ;  and  upon  what  prin- 
ciple can  the  court  refuse  to  give  them  the  benefit  of  a  sale,  because  another 

(«)  4  inn.  Alv.  458.  (fr)  3  Bos.  &  Pttl.  6^1. 
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person,  whose  interest  is  secondary,  and  entirely  subject  to  theirs,  may  be 
benefited  by  delay  ? 

I  think  that  the  opinion  upon  this  subject  has  partly  arisen  from  considering 
what  is  clear  in  n  court  of  law,  namely,  that  a  reversion  after  an  estate 
[*221]  tail  is  not  immediate  assets,  but  only  future  and  potential ;  and  ^thence 
it  has  been  concluded,  that  in  a  court  of  equity  it  cannot  be  sold  im- 
mediately. But  that  inference  does  not  appear  to  me  to  be  well  founded,  be- 
cause it  is  negatived  by  what  is  admitted  to  be  the  rule  as  to  selling  reversions 
after  estates  for  life. 

It  is  a  mistake  to  say  that  it  is  of  no  value  ;  the  value  will  be  more  or  less 
according  to  the  chances  which  it  depends  on.  But  it  is  of  no  consequence 
what  the  value  may  be.  We  are  only  to  consider  whose  it  is,  and  who  has 
the  right  to  determine  whether  it  shall  be  sold  or  not.  It  would  seem  there- 
fore that  the  circumstance  of  its  not  being  applicable  to  the  payment  of  debts 
by  a  court  of  law,  does  not  decide  what  is  to  be  done  here  ;  as  in  the  case  of 
an  advowson,  which  yields  no  present  profit,  and  is  not  assets  at  law,  and  yet 
is  decreed  to  be  sold  in  equity.  The  question  then  is,  whether  it  does  not 
follow  from  the  determination  that  a  reversion  after  an  estate  tail  is  to  be  con- 
sidered as  assets,  that  it  is  also  saleable,  sale  being  the  peculiar  remedy  given 
by  courts  of  equity  for  the  purpose  of  accelerating  the  payment  of  debts. 
Upon  principle,  I  should  say  that  it  ought  to  be  so,  as  the  heir  only  takes  sub- 
ject to  the  prior  right  of  the  creditors  ;  and  I  should  be  inclined  to  decide  that 
it  should  be  sold,  for  I  think  that  the  old  authorities  are  a  good  deal  shaken 
by  Kinaston  v.  Clark.  When  the  point  is  settled  with  respect  to  a  reversion 
after  an  estate  for  life,  it  appears  to  me  to  carry  with  it  the  same  rule  as  to  a 
reversion  after  an  estate  tail.  I  am  unable  to  distinguish  the  two  cases  upon 
principle,  on  the  ground  that  in  one  the  particular  estate  is  more  valuable,  and 
the  reversion  less  so. 

If,  therefore,  there  had  been  in  this  case  an  actually  existing  estate  tail,  I 
should  have  been  strongly  inclined  to  have  decided  that  the  reversion 
[*222]  should  be  sold.  But  ^in  fact  the  existing  estate  is  for  life  only ;  the 
other  estates  are  only  contingent.  If  the  defendant,  the  daughter  of 
the  deceased,  should  have  children,  and  they  should  come  of  age,  the  entail 
may  be  barred,  but  not  unless  that  should  happen.  Lord  Thurlow,  in  Tivee^ 
dale  V.  Coventry f  notices  this  distinction ;  speaking  of  Smith  v.  Parker^  he 
says,  that  in  that  case  the  contingent  uses  never  came  into  possession,  and  it 
was  therefore  not  a  reversion  after  an  estate  tail,  but  after  an  estate  for  life 
only.  If  the  value  of  the  reversion,  and  the  probability  of  its  being  cut  off,  are 
in  general  to  form  reasons  against  proceeding  to  a  sale,  they  certainly  do  not 
apply  to  this  case,  where  there  are  so  many  contingencies,  and  where  there  is 
so  great  a  chance  of  its  coming  into  possession.  It  cannot  be  said  that  this 
reversion  is  of  no  value  ;  on  the  contrary,  it  may  be  carried  to  market  with 
every  prospect  of  producing  a  considerable  price. 

For  these  reasons,  though  I  have  not  been  able  to  satisfy  myself  entirely,  I 
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ihink  that  in  this  case  the  reversion  in  question  must  be  sold  for  the  purpose 
of  paying  the  specialty  creditors.  I  do  it,  not  upon  general  grounds,  but 
upon  reasons  applying  to  this  particular  case  only ;  but  I  have  gone  thus  much 
at  length  into  the  general  question  as  it  is  one  of  considerable  difficulty. [1] 


♦Yatbs  v.  Hardy.  (•2231 

1821 ;  Au^st  15. 

ExceptioDB  to  an  aitiwet  mttat  be  signed  by  eoanseL 

Exceptions  not  signed  by  cotinsel,  taken  off  the  file,  though  the  defendant  had  taken  an  office 
eopy  of  them,  and  the  plaintiff  had  obtained  an  order  of  reference. 

Exceptions  were  taken  to  the  defendant's  answer,  and  his  clerk  in  court 
took  an  office  copy  of  them.  The  plaintiff  then  obtained  an  order  to  refer 
them  to  the  roaster :  after  which  the  defendant  moved  to  take  them  off  the 
£16)  on  the  ground  of  their  not  having  the  signature  of  counsel  affixed  to  them. 
The  Vice-Chancelior  having  granted  this  motion,  the  plaintiff  now  moved  to 
discharge  his  order*  It  was  mentioned,  (though  not  upon  affidavit,)  that  the 
draft  had,  in  fact,  been  signed  by  counsel. 

Mr.  Tre slave  in  support  of  the  motion :— There  is  no  necessity  for  the 
signature  of  counsel  to  exceptions :  it  is  not  required  by  any  order*  In  the 
orders  of  1635.(a)  it  is  said  that  exceptions  are  to  be  in  writing,  and  are 
to  be  delivered  to  the  counsel  whose  hand  is  to  the  answer,  or  to  the 
defendant's  attorney  in  court,  but  no  mention  is  made  of  counsel  signing 
them.  It  was  decided  in  Bonus  ▼.  Flack^(b)  that  examinations  did  not 
require  the  signature  of  counsel ;  and  there  is  no  greater  occasion  for  it 
with  respect  to  exceptions,  which  ate  only  transcripts  of  parts  of  the  bill. 
But  if  such  a  rule  is  to  be  understood  to  exist,  it  has  in  this  case  been 
waived.  A  party  cannot  complain  of  an  iiregularity  after  having  permitted 
the  other  to  take  a  step  upon  it.  Here  their  clerk  in  court  took  an  office 
copy,  and  that  has  been  followed  by  a  reference.  In  Sidgier  v.  Tyte^{c) 
taking  an  office  copy  of  an  answer  was  considered  to  be  a  waiver  of  an  irregu- 
larity in  filing  it. 

*Mr.  Fonblanque^  on  the  other  side,  relied  on  constant  practice  as  [*224] 
establishing  the  rule,  and  contended,  that  resting  on  grounds  of 
policy  it  could  not  be  waived  by  the  parties;  if.it  could,  the  act  of  the  clerk 
in  court,  in  taking  the  office  copy,  was  not  sufficient  to  debar  them  from 
taking  an  objection  which  could  not  be  known  until  the  exceptions  were 
looked  at. 

The  Lord  Chancellor  : — If  the  circumstance  of  the  draft  of  the  excep- 

(a)  Beamea*  Orders.  78«  (6)  18  Ves^  387.  (e)  ^Vee.  303. 

[1]  Vide  BwrUm  ?.  SmUk,  13  Peteiv,  479. 
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liona  having  been  signed  by  counsel  is  to  make  any  difference,  the  plaintiff 
must  have  some  opportunity  of  verifying  that  fact. 

The  first  question  is,  whether  the  practice  requires  exceptions  to  be  signed 
by  counsel.  I  admit  that  with  examinations  it  does  not.  But  the  practice  of 
signing  exceptions  has  prevailed,  though  without  any  particular  order,  at  least 
as  long  as  the  ipemory  of  the  oldest  counsel  in  the  court  at  the  time  that  I 
came  into  it,  and  I  should  be  sorry  to  say  that  such  a  practice  having  con- 
tinued so  long,  is  to  be  considered  as  improperly  laying  a  burden  on  the 
suitors.  It  might  be  convenient,  in  many  cases,  to  have  examinations  signed 
by  counsel ;  but  it  is  one  thing  to  impose  an  expense  not  ustsal,  and  another 
to  say,  that  that  which  has  been  usual  shall  be  continued.  It  is  true  that  ex- 
ceptions can  only  be  copies  of  parts  of  the  bill,  but  certainly  they  are  subject 
to  the  same  mischiefs  that  arise  from  bills  of  improper  length.  There  is  a 
great  policy  in  guarding  against  foolish  exceptions.  I  do  not  think  that  this 
rests  upon  considerations  that  are  to  affect  the  parties  only ;  it  is  a  policy  to 
protect  the  court  itself  from  being  employed  in  matters  that  are  of  no  use  to 
the  suitors,  and  yet  withdraw  its  attention  from  others  that  are  of 
[*225]  ^consequence.  I  would  not  therefore  have  it  supposed  that  it  can  be 
too  easily  waived.  The  case  of  Sidgier  v.  Tyte  is  different.  It 
was  desired  to  take  the  bill  pro  confesso^  which  could  not  be  done,  because 
there  was  an  answer.  It  was  then  suggested  that  the  answer  might  be  taken 
off  the  file  for  irregularity  in  filing  it.  But  I  held,  that  taking  an  office  copy 
of  it  prevented  that;  the  plaintiff  had  dealt  vvith  it  as  an  answer.  In  this 
case  I  think  the  order  right,  and  that  the  plaintiff  having  moved  to  refer 
the  exceptions,  doe^  not  prevent  the  defendant  from  taking  the  objectioii.[l] 


Candler  v.  Candler. 

18^21 ;  Angriiit  15. 

An  agreement  by  an  attorney  to  pay  a  ahare  of  the  profita  of  hie  baiineia  to  another  penon  who 

is  not  an  attorney,  is  not  illegal.    SembU, 
Receiver  of  the  debts  due  to  a  business,  appointed  at  the  suit  of  persons  to  whom  a  share  of  the 

profits  had  been  assigned  against  a  subseqaent  assignee  of  the  debts. 

In  October,  1815,  Henry  Candler,  who  for  some  time  had  carried  on  the 
business  of  an  attorney  or  solicitor  and  conveyancer  at  Tadcaster,  died  leaving 
ten  children  and  a  widow.  By  his  will  he  appointed  his  widow  to  be  his  ex- 
ecutrix, and  gave  to  her  all  his  property,  both  real  and  personal,  being  satisfied 
that  she  would  do  strict  and  equal  justice  to  all  his  children. 

By  a  deed  executed  shortly  after  his  death,  dated  the  26ih  of  October,  1815, 
between  Henry  Candler,  his  eldest  son,  and  Mary  Candler,  the  widow ;  it 
was  recited,  tb%^  from  the  love  and  affection  which  he  (H.  Candler)  bore 

[1]  Vide  1  HoC  Pract.  S46. 
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towards  his  mother  and  family,  aod  in  compliance  with  the  wish  and  hope 
expressed  by  his  father,  and  also  under  a  due  sense  ofnhe  influence  which  his 
mother  and  family  would  retain  with  l^s  father's  clients  and  connections,  he  had 
agreed  with  the  said  Mary  Candler  to  carry  on  the  business  of  an  attorney  or 
solicitor  and  conveyancer  at  Tadcaster,  and  to  account  with  her  for 
*a  moiety  of  the  clear  net  profits,  in  consideration  of  which  she  was  [*226j 
to  supply  him  with  money  su£Scient  to  carry  on  the  business.  It  was 
witnessed,  that  he  covenanted  to  carry  on  the  business  so  long  as  any  of  the 
other  children  should  be  living  unmarried  and  under  twenty-one,  and  within 
two  months  after  the  taking  of  every  yearly  account  to  pay  to  Mary  Candler, 
her  executors,  administrators,  or  assigns,  a  moiety  of  the  clear  net  gains  and 
profits  ;  and  also  to  permit  her  to  have  free  access  to  the  books  of  account,  to 
devote  the  whole  of  his  time  and  attention  to  the  business,  to  make  out  ac- 
counts annually,  and  to  deliver  to  her  a  balance  sheet  of  the  net  gains  and 
profits.  She  covenanted  to  provide  him  with  such  sums  as  should  be  wanted 
by  him,  in  order  to  carry  on  the  business ;  and  also  to  use  her  utmost  endea- 
vers  and  influence  to  induce  her  friends  and  connections  to  employ  him. 

The  business  continued  to  be  carried  on  upon  the  footing  of  this  deed.  Mary 
Candler  died  in  March,  1816,  having  by  her  will  left  her  real  and  personal 
property  to  trustees,  upon  certain  trusts,  for  the  benefit  of  her  children.  The 
bill  was  filed  in  February,  1821,  by  the  younger  children,  for  an  account  of 
her  estate ;  it  also  sought  against  Henry  Candler  en  account  of  the  moiety  of 
the  profits  of  the  business.  It  suggested  that  Henry  Candler  had  made  some 
assignment  of  the  debts  due  to  the  business  to  W»  Partington  (who  was  also 
made  a  defendant,)  and  prayed  an  injunction  to  restrain  them  from  getting 
them  in,  and  a  receiver. 

By  the  answer  of  Partington  it  appeared  that  H.  Candler  had  by  two  deeds, 
dated  in  June,  1820,  assigned  to  F.  W.  Arkinstall  all  the  debts  then  due» 
owing,  or  payable  to  him  or  to  any  person  in  trust  for  him,  for  or  in 
respect  of  business  done  or  moneys  expended  by  him  *as  attorney,  [*227] 
solicitor,  or  conveyancer ;  and  also  all  money  secured  or  bequeathed,. 
or  due  or  owing  to  him  or  to  any  person  in  trust  for  him.  These  assignments 
were  made  by  way  of  security  for  a  debt  due  to  Arkinstall.  In  September, 
1820,  Partington  paid  ArkinstalFs  debt,  and  took  an  assignment  of  tbe  security. 
He  stated  that  he  had  no  notice  of  any  other  persons  being  interested  with 
Candler  in  the  business,  and  he  claimed  the  benefit  of  his  security,  insisting 
that  by  the  statute  22  G.  2,  c.  46,  s.  II,  the  deed  of  2dth  October,  1815,  was 
illegal  and  void. 

An  injunction  had  been  granted  by  the  Vice-chancellor,  and  a  motion  for  a 
receiver  was  now  pending  before  him.  A  motion  was  made,  on  behalf  of 
Partington,  to  dissolve  the  injunction. 

Mr.  Heald  and  Mr.  Wakefield  in  support  of  the  motion  : — The  eflfect  of  the 
deed  of  October,  1815,  was  to  constitute  a  partnership  in  the  business  of  an 
attorney  between  H.  Candler  and  his  mother ;  he  was  to  manage  the  business. 
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while  she  was  to  advance  the  capital  and  receive  half  the  profits.  Now  by 
the  act  of  22  6.  2,  c.  46,  s.  11,  for  the  regulation  of  attorneys,  a  person  duly 
admitted  to  practice  is  subject  to  penalties  for  allowing  his  name  to  be  used, 
or  carrying  on  business  for  the  benefit  or  profit  of  one  who  is  unqualified.  It 
applies  in  terms  to  this  case.  If  persons  not  qualified  to  practice  as  attorneys 
might  thus  join  themselves  as  partners  in  the  business,  the  mischiefs  which 
the  statute  was  designed  to  obviate  would  be  let  in.  in  a  late  case  of  Tench  r. 
Roberts^  an  assistant  to  a  solicitor  was  by  agreement  to  have  a  share  of  the 
profits  ;  it  was  stipulated  expressly  that  he  was  not  to  be  a  partner. 
[*228]  He  filed  a  *bill  for  an  account,  and  upon  a  demurrer  being  put  in,  the 
Vice- Chancellor  was  of  opinion,  that,  notwithstanding  the  negative 
words,  the  agreement  in  effect  constituted  a  partnership,  and  that  it  was  con- 
sequently, under  this  statute,  illegal.  The  present  case  bis  Honor  thought  was 
in  some  manner  distinguishable  from  a  partnership. 

Thb  Lord  Chancellor  : — It  strikes  me  that  there  are  two  questions  here. 
If  this  deed  be  legal,  it  at  any  rate  amounts  only  to  a  contract  for  a  chose  in 
action.  Then  what  does  it  entitle  the  plaintiff  to  ?  Is  there  any  thing  in  it 
which  would  give  them  a  property  in  the  debts  themselves  ?  Would  not  the 
debts,  so  long  as  they  are  not  part  of  the  profits,  belong  to  Candler  ?  If  there 
be  two  assignments  of  a  chose  in  action,  he  who  has  the  first  has  the  best 
equity.  Now  here  the  profits  only  are  assigned  to  the  plaintiffs ;  then  what  is 
there  to  prevent  Candler  from  giving  to  his  creditor  those  debts  which  are  not 
affected  with  the  character  of  profits.  The  other  question  is  of  very  great 
importance ;  though  the  enacting  words  of  the  statute  are  very  large,  they 
may  perhaps  be  considered  to  be  confined  by  the  recital.  If  a  gentleman  go« 
ing  out  of  the  profession  cannot  make  such  an  agreement  as  this,  providing  an 
annuity  out  of  the  profits  of  his  business  for  his  family,  a  great  many  transac- 
tions of  an  illegal  nature  have  taken  place. 

Mr.  Wingfield,  for  the  plaintiffs,  contended  that  the  deed  in  question  was  no 
infringement  of  the  statute,  not  being  within  the  reciting  part.  The  object  of 
the  statute  was  only  to  prevent  ignorant  persons  from  intruding  into  the  man- 
agement of  professional  business.  This  deed  contemplated  nothing 
[♦229]  of  that  sort,  as  Candler  •was  to  conduct  the  whole  business.  The 
Vice-Chancellor  suspended  the  order  for  a  receiver,  until  the  result  of 
this  motion  should  be  known,  and  though  the  plaintiffs'  assignment  carries  the 
profits  only,  yet  they  have  a  right  to  have  the  debts  collected,  that  it  may  be 
afterwards  ascertained  what  proportion  belongs  to  them  in  the  shape  of  profits. 

The  Lord  Chancellor  : — The  question  here  is  one  that  cannot  be  decided 
upon  motion.  Supposing  that  any  distinction  exists  between  the  effect  of  this 
deed  upon  profits,  and  its  effect  upon  property  not  constituting  profits,  and 
another  distinction  between  that  part  of  the  property  which  may  become 
profits,  and  that  which  may  not,  the  property  must  be  ascertained  ;  and,  there- 
fore, I  think  the  best  way  will  be  to  let  the  receiver  in  the  mean  tin>e  coU 
lect  it. 
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On  the  coDstructioo  of  the  statute  f  should  be  inclined  to  take  the  opinion  of  a 
court  of  law  ;  for  from  the  language  of  another  act,  a  difficulty  is  thrown  ia 
the  way  of  the  construction  which  I  should  have  been  disposed  to  have  put 
upon  this,  if  it  had  stood  alone.  The  clause  is  as  follows :  "  And  whereas* 
divers  persons  who  are  not  examined,  sworn,  or  admitted  to  act  as  attorneys  or 
solicitors,  in  any  court  of  law  or  equity,  do  in  conjunction  with  or  by  the  assis-^ 
tance  or  connivance  of  certain  sworn  attorneys  and  solicitors,  and  by  Various 
subtle  contrivances  intrude  themselves  into,  and  act  and  practice  in  the  office- 
and  business  of  attorneys  and  solicitors,  to  the  great  prejudice  and  loss  of  many 
of  his  majesty's  subjects,  and  the  scandal  of  the  profession  of  the  law,  be  it 
therefore  enacted,  that  from  and  after  the  29ih  day  of  September,  which  shall 
be  in  the  year  of  our  Lord  1740,  if  any  sworn  attorney  or  solicitor  shall 
*act  as  agent  for  any  person  or  persons  not  duly  qualified  to  act  as  an  [*230] 
attorney  or  solicitor  as  aforesaid,  or  permit  or  suffer  his  name  to  be 
any-ways  made  use  of,  upon  the  account  or  for  the  profit  of  any  unqualified 
person  or  persons,  or  send  any  process  to  such  unqualified  person  or  persons,, 
thereby  to  enable  him  or  them  to  appear,  act,  or  practice  in  any  respect  as  atk 
attorney  or  solicitor,  knowing  him  not  to  be  duly  qualified  as  aforesaid,  and 
complaint  shall  be  made  thereof  in  a  summary  way  to  the  court  from  whence 
any  such  process  did  issue,  and  proof  made  thereon  upon  oath,  to  the  satisfac* 
tion  of  the  court,  that  such  sworn  attorney  or  solicitor  hath  offended  therein  aa 
aforesaid,  then  and  in  every  such  case  every  such  attorney  and  solicitor  so 
offending  shall  be  struck  off  the  roll,  and  for  ever  after  disabled  from  practicing  as 
an  attorney  or  solicitor ;  and  in  that  case  and  upon  such  complaint  and  proof 
made  as  aforesaid,  it  shall  and  may  be  lawful  to  and  for  the  court  to  commit 
such  unqualified  person  so  acting  or  practicing  as  aforesaid,  to  the  prison  of  the 
said  court  for  any  time  not  exceeding  one  year.'' 

If  we  are  to  construe  the  enacting  part  by  the  recital,  there  is  no  doubt  thai 
this  lady  did  not  intrude  herself  into,  or  act  and  practice  in  the  office  of  an  at- 
torney or  solicitor  ;  but  the  point  contended  for,  I  suppose,  would  be,  that  her 
taking  the  profits  would  be  evidence  that  she  bad  done  so. 

The  meaning  of  the  clause  undoubtedly  is  this  (whether  the  terms  used  have 
gone  further  is  another  question)  that  qualified  persons  should  not  permit  their 
names  to  be  used  by  others,  so  as  to  enable  them  to  appear  as  attorneys  ;  and 
the  question  therefore  is.  whether  the  words  *'  permit  or  suffer  his 
name  to  be  *any-ways  made  use  of  upon  the  account,  or  for  the  profit  [*231] 
of,"  ice.  are  not  to  be  construed  in  connection  with  the  other  words 
"  thereby  to  enable  him  or  them  to  appear,  act,  or  practice,**  &c.  so  as  to 
prevent  it  from  going  beyond  the  mischief  that  it  was  intended  to  provide  for. 

I  should  state  that  this  statute,  if  the  construction  be  such  as  is  contended 
for,  has  been  violated  over  and  over  again,  and  by  the  best  men  in  the  pro- 
fession. It  has  happened  to  me  to  know,  that  it  is  no  uncommon  thing  for 
gentlemen  leaving  the  profession  to  stipulate  for  an  annuity  payable  out  of  the 
future  profits.    I  have  thought  that,  consistently  with  the  policy  of  the  law. 
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agreements  could  not  be  made  by  which  they  contract  to  recommend  those 
who  succeed  them.  I  doubted  whether  professional  men  could  be  recom- 
mended, not  for  skill  and  knowledge  in  their  profession,  but  for  a  sum  of  mo- 
ney paid  and  advanced.[l]  I  knew  that  this  would  rip  up  many  transactions, 
and  I  was  happy  that  the  court  of  king's  bench  was  of  a  different  opinion, 
though  I  never  could  entirely  recon(:iIe  myself  to  their  doctrine.(<z) 

Unfortunately  for  the  construction  I  should  put  upon  this  act,  there  is  a  statute, 
the  41  St  of  Geo.  3,  c.  76,  which  shows  that  there  is  no  greater  evil  than  that  of 
throwing  in  a  great  number  of  words.  The  tenth  section  of  that  act  is  as 
follows  :  "  That  from  and  after  the  said  1st  day  of  August  if  any  public  notary 
shall  act  as  such,  or  permit  or  suffer  his  name  to  be  in  any  manner  used  for 
or  on  account,  or  for  the  profit  and  benefit  of  any  person  or  persons  not 
entitled  to  act  as  a  public  notary,  and  complaint  shall  be  made  in  a 
[*232]  summary  way  *to  the  court  of  faculties  wherem  he  hath  been  admitted 
and  enrolled  upon  oath  to  the  satisfaction  of  the  said  court,  that  such  a 
notary  has  offended  therein  as  aforesaid,  then  and  in  such  case,  every  such 
notary  so  offending  shall  be  struck  off  the  roll  of  faculties,  and  be  for  ever 
disabled  from  practicing  as  a  public  notary,  or  doing  any  notarial  act."  Then 
follow  these  words  :  "  Save  and  except  as  to  any  allowance  or  allowances, 
sum  or  sums  of  money  that  are  or  shall  be  agreed  to  be  made  or  paid  to  the 
widows  or  children  of  any  deceased  public  notary  or  notaries,  by  any  surviving 
partner  or  partners  of  such  deceased  notary  or  notaries."  From  this  it  may 
be  argued  that  the  insertion  of  these  words  proves  that  it  was  the  notion  of 
the  legislature  that  without  them  a  notary  could  not  have  made  such  a  pro- 
vision. If  I  were  to  state  my  own  opinion  (but  the  point  must  be  decided 
elsewhere)  I  should  say,  I  think  these  words  were  very  unnecessarily  inserted 
here.  I  think  that  looking  at  the  recitals  both  in  this  act  and  the  other,  that 
such  a  transaction  is  not  within  the  meaning  of  the  legislature,  even  if  those 
woids  were  not  inserted.  And  I  cannot  help  saying  what  I  said  in  the  case 
of  the  Jersey  leases,  that  a  long  course  of  practice  sanctioned  by  professional 
men,  is  often  the  best  expositor  of  the  law. 

I  cannot,  therefore,  go  the  length  of  saying,  without  the  opinion  of  a  court 
of  law,  that  the  plaintiffs  have  no  interest  under  this  deed ;  it  does  not  follow 

(a)  See  Bunn  ▼.  Guy,  4  East,  190. 

[1]  I  oonfess  there  is  something  in  all  contracts  of  this  nature  of  which  I  have  entertained  some 
doabt  Where  clients  rely  on  the  professional  skill  and  knowledge  of  the  individual  they  have 
long  employed,  I  have  some  doabt  as  to  the  policy  or,sanctioning  the  purchase  of  their  recommen- 
dation of  the  clients  to  other  persons.  These  doubts  have  not  originated  with  myself,  because  I 
recollect  very  well  their  being  long  dwelt  upon,  and  commented  upon  by  Lord  Eldon,  not  only  in 
the  case  of  a  solicitor  and  his  clients,  but  in  the  cases  of  medical  men  and  their  patients.  I  per- 
fectly  recollect  a  case  in  which  the  professional  practice  of  one  physician  had  been  sold  to  another, 
wherein  the  policy  of  permitting  such  arrangements  was  the  subject  of  great  discussion  and  con* 
sideration.  It  is  not,  however,  for  me  to  act  upon  any  doubts  I  may  entertain  of  that  nature, 
because  agreements  of  this  description  have  been  too  often  sanctioned  to  be  now  questioned.* 
Lord  Langdale,  M.  R.  Wkittaker  v.  Howe,  3  Beav.  389. 
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that  Partington  has  no  interest.  Thus,  if  there  was  nothing  left  but  one  debt 
of  lOOZ,  and  if  the  whole  of  it  was  profit,  Partington  would  be  entitled  to  half 
of  it.  And  so,  on  the  other  hand,  if  the  plaintiffs'  share  of  profits  could  be 
satisfied  without  resorting  to  that  debt,  the  assignment  of  it  to  Parting- 
ton would  be  good  against  the  plaintiffs,  ♦who,  if  it  be  debt,  cannot  [•233] 
claim  it  as  debt,  but  only  as  constituting  profits.  On  the  whole,  there- 
fore, if  the  Vice-Chancellor  is  about  to  appoint  a  reeeiver  to  collect  the  pro- 
perty, I  see  no  reason  to  interfere. 


Jenkins  v,  Sandys. 


1831 ;  AagQst  15. 

The  messenger  haviog  defendant  in  custody  under  an  attachment,  and  having,  afterwards  let 

him  go  at  large  upon  his  undertaking  to  pay  the  costs,  cannot  use  th6  process  to  compel  pay^ 

ment. 

Mr.  Koe  moved  on  behalf  of  the  messenger  for  a  writ  of  habeas  corpus 
to  bring  up  the  defendant,  in  order  that  he  might  be  committed.  The  de- 
fendant had  been  taken  under  an  attachment  for  want  of  an  answer ;  and 
being  in  the  custody  of  the  messenger,  he  had  by  consent  of  the  plaintiff's 
solicitor  been  permitted  to  remain  in  custody  at  his  own  house,  and  afterwards 
to  go  at  large  upon  his  own  undertaking  to  pay  costs.  He  had,  however,  not 
paid  the  messenger's  costs  ;  and  the  question  was,  whether  the  latter  was 
entitled  to  the  process  of  the  court  to  compel  payment. 

The  Lord  Chancellor  : — If  the  messenger  thinks  proper  to  let  him  go  at 
large  upon  his  undertaking,  he  must  bring  an  action.     He  cannot  have  this 
remedy  upon  a  bargain  made  out  of  court  in  this  way.     If  it  had  been  by 
leave  of  the  court  it  would  have  been  another  thing. 
Mr.  Wakefield  against  the  motion. 


•Ex  PARTE  Verney.  [*234] 

1891 ;  August  17.  .....     u 

The  statute  39  &  40  O.  3,  (Lord  Eldorfs  act.)  does  not  apply  to  money  paid  into  court  m  the 

matter  of  a  lunatic. 

This  was  a  petition  under  the  statute  89  &  40  Geo.  3,  c.  56.  The  fund 
had  been  paid  into  court  in  the  lunacy  of  the  petitioner's  brother,  who  was 
entitled  to  be  tenant  in  tail  of  the  lands  to  be  purchased,  and  by  whose 
death  that  interest  had  devolved  upon  the  petitioner.  The  petition  was  enti- 
tled in  the  lunacy. 
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Mr.  Pemberton  for  che  petiiioner. 

The  Lord  Chancellor  doubted  whether  the  case  was  within  the  act,  and 
upon  looking  at  the.  clause,  observed  that  it  applied  only  to  money  in  the 
hands  of  individuals  as  trustees,  or  under  the  control  of  courts  of  equity ;  it 
did  not,  therefore,  give  any  jurisdiction  in  lunacy. 


Ex   PARTE   ElLICJS. 


1821 ;  Xagati  17. 

The  propeny  of  a  Itinatie  only  to  be  invested  in  government  aecurities  ezeept  under  peeoliair  cir- 
carastances. 

l*His  was  a  petition  praying  that  the  committee  might  be  at  liberty  to  lay 

out  a  sum  of  money  belonging  to  the  lunatic  upon  a  mortgage  of  real  estate. 

Mr.  Shadwellj  in  support  of  the  petitions,  produced  two  similar  orders. 

Ex  parte  Roxby  in  the  matter  of  Meux,  4lh  February,  1817;  and  Eas  parte 

Langley  in  the  matter  of  Fust^  14th  July,  1817. 

The  Lord  Chancellor  :  —  I  think  there  must  have  been  some  very 
peculiar  circumstances  in  those  cases.      The  general  rule  is,  not 
[*2d5]    *to  lay  out  the  lunatic's  money  on  any  thing  but  government  securi- 
ties, except  in  very  peculiar  cases«  as  where  the  lunatic  has  an  in- 
terest in  the  estate,  or  it  is  in  some  other  manner  connected  with  his  imme- 
diate intere8ts.(a)[l] 


Ex  Parte  Earl  Digby  —  In  the  matter  of  the  Dochess  Dowaubr  of 

Norfolk. 

1821 ;  August  17. 

A  feme  covert,  tenant  for  life,  with  power  of  charging,  and  with  the  Ultimate  limitation  to  herself 

in  fee,  makes  a  charge,  and  covenants  for  payment.    She  survives  her  husband,  and  the  inter. 

mediate  limitations  having  failed,  the  estate  on  her  death,  descends  to  her  heir.    He  is  not  anti. 

tied  to  exoneration  out  of  her  general  personal  estate. 
Whether  he  is  entitled  to  exoneration  out  of  personal  estate  settled  to  her  separate  use.     Quen. 
In  general,  if  a  tenant  for  life,  with  power  of  charging,  makes  a  charge,  his  personal  estate  is  not 

liable  to  exonerate  the  land. 

Bt  the  settlement  made  in  March,  1771,  previously  to  the  marriage  of  the 
Honorable  Charles  Howard  (afterwards  Duke  of  Norfolk)  with  the  Honorable 

(a)  Norhury  v.  Ncfihuryy  4  Mad.  191. 

[1]  Money  belonging  to  a  lunatic's  estate  was  allowed,  under  particular  circumstances  to  be 
invested  on  mortgage ;  **  but  \  shall  require  the  security  to  be  the  first  incttmbFanee.**  Hart,  Ch. 
Ex  parte  JohnMon,  I  Moll.  138.  The  same  rule,  as  in  the  ease  of  luaatiost  applies  to  the  money 
(in  court)  of  infants.    Ridgewayit  1  Hog.  309. 
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Frances  Fitzroy  Scudamore,  the  estates  of  the  latter  were  settled  (subject  to 
two  rent  charges)  to  the  use  of  herself  for  life,  with  reaiainder  to  trustees  to 
preserve  contingent  reooainders  with  remainder  to  the  use  of  her  intended  husband 
for  life,  with  remainder  to  trustees  to  preserve  contingent  remainders,  with  remain- 
der to  the  use  of  such  son  of  the  marriage  as  she  and  her  intended  husband  should 
appoint,  with  remainder  to  the  first  and  other  sons  of  the  marriage  successively 
in  tail  male,  with  remainder  to  such  uses  as  she  should  appoint,  with  remain- 
der to  the  heirs  of  her  body,  with  remainder  to  her  right  heirs*  The  settle* 
ment  contained  a  power  to  the  said  F.  F.  Scudamore,  during  the  lives  of 
herself  and  her  husbandi  to  borrow  at  interest  any  sums  not  exceeding  25,000/. 
in  the  whole,  and  by  deed  (executed  and  attested  as  therein  mentioned)  to 
charge  the  estates  with  the  payment  of  such  sums,  and  to  secure  them  by  cre- 
ating a  term  of  years  by  way  of  mortgage,  to  be  made  redeemable  on  payment 
of  the  sums  charged  with  interest^  by  the  person  or  persons  for  the 
time  being  ^entitled  to  the  freehold  and  inheritance ;  and  she  and  her  [*236J 
husband  were  by  such  deed  to  undertake  and  agipe  to  keep  down  the 
interest. 

Under  the  above  power  the  estates  were  mortgaged  in  May,  1774,  by  the 
said  Charles  Howard  (then  Charles  Howard  Scudamore,  he  having  taken  that 
name,)  and  his  wife  to  S«  Fell,  for  a  term  of  1000  years,  for  securing  5000Z., 
which  was  recited  to  have  been  advanced  on  the  application  of  the  wife,  and 
to  have  been  paid  to  V.  Eyre  as  a  trustee  for  her  separate  use.  Charles  How- 
ard Scudamore  and  his  wife  covenanted  for  payment  of  the  mortgage  money 
and  interest :  and  the  former  also  gave  his  bond  for  it. 

There  was  no  issue  of  the  marriage.  Charles  Howard  Scudamore  suc- 
ceeded to  the  title  of  Duke  of  Norfolk  :  his  wife  survived  him,  and,  after  his 
death,  in  the  year  1816,  a  commission  of  lunacy  issued  against  her,  under 
which  she  was  found  a  lunatic. 

Under  an  order  of  reference  made  in  the  lunacy,  the  master  had  reported 
that  it  would  be  for  the  benefit  of  the  lunatic  that  the  mortgage  should  be  paid 
off,  and  that  the  term  of  years  for  securing  it  should  be  assigned  in  trust,  to  be 
disposed  of  as  the  Lord  Chancellor  during  the  lunacy  should  order,  or  as  the 
lunatic,  if  she  should  recover,  should  direct,  and  subject  thereto  in  trust  for  (he 
lunatic  and  her  heirs,  and  to  attend  the  inheritance.  A  petition  was  presented 
on  the  part  of  the  heirs  at  law,  praying  that  the  mortgage  might  be  paid  off, 
and  the  term  assigned  as  proposed  by  the  master.  Another  petition  was  pre- 
sented on  the  part  of  the  next  of  kin,  praying  that  if  the  5000Z.  was  paid  off, 
an  assignment  might  be  taken  of  it  and  of  the  securities,  and  that  they 
might  be  kept  on  foot,  and  considered  as  personal  estate,  ^without  [*237] 
prejudice  to  the  persons  by  whom,  or  the  funds  out  of  which  the  same 
should  be  ultimately  borne  or  paid* 

These  petitions  came  on  first  in  August,  1890.(a)    The  Duchess  having 

(«)  1  Jae.  &  Walk.  640. 
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since  died,  it  was.  agreed  that  the  petitions  should  be  brought  on  again  by  con- 
sent) for  the  purpose  of  taking  the  opinion  of  the  court  on  the  question  whether 
the  mortgage  was  to  be  paid  off  for  the  benefit  of  the  heirs.  On  the  opening 
of  the  case,  it  appeared  that  there  was  a  difficulty  in  the  way  of  hearing  the 
matter  on  petition  by  consent,  from  some  of  the  parties  being  femmes  covert ; 
to  obviate  this,  it  was  arranged  that  a  bill  should  be  afterwards  filed,  and  a  de- 
cree made. 

Mr.  HarU  Mr.  Shadwell^  and  Mr.  Spence  for  the  heirs  at  law : — The  charge 
upon  the  estate  of  the  Duchess  having  been  paid  off  out  of  the  surplus  rents, 
the  question  now  raised  between  the  real  and  personal  representatives  is,  whether 
that  charge  was  of  such  a  nature  as  to  entitle  the  former  to  have  it  satisfied  out 
of  the  general  personal  estate,  which  consisted  of  those  surplus  rents.  The 
Duchess  was  tenant  for  life,  with  power  of  charging,  and  with  the  reversion 
in  fee ;  the  intermediate  limitations  having  failed,  the  estate  comes  to  her 
heir,  charged  with  the  incumbrance  created  by  her.  The  general  principle 
appears  to  be  that  when  thcwestate  devolves  on  the  heir  charged  or  chargeable 
with  an  incumbrance  created  by  the  ancestor,  he  is  entitled  to  be  exonerated 

out  of  the  personalty  ;  but  when  it  came  to  the  ancestor  subject  to  the 
£^238]    incumbrance,  his  personal  property  *is  not  considered  responsible ; 

the  ground  of  the  distinction  being,  that  in  the  former  case  it  is  his 
personal  debt,  and  in  the  latter  not.  Lord  MohurCs  cast,(a)  LtUkins  v. 
Leigh,{b)  If  an  analogous  rule  is  to  be  applied  here,  it  introduces  the  ques- 
tion whether  the  50002.  is  to  be  treated  as  the  debt  of  the  Duchess.  Now 
though  her  coverture  would  disable  her  from  contracting  debts,  yet  the  settle- 
ment aims  at  giving  her  to  a  certain  extent  the  character  of  discoverture  ;  the 
power  enables  her  to  borrow^  which  implies  a  loan,  and,  consequently,  a  debt. 
The  demise  is  not  made  the  sole  or  primary  security,  as  the  mortgagee  took  a 
bond  from  the  Duke,  and  a  covenant  from  both  ;  he,  however,  is  to  be  con- 
sidered as  a  surety,  it  being  recited  that  the  money  was  borrowed  for  her  oc- 
casions.   They  also  cited  TuUitt  v.  Ttdliti.{c) 

•  Tab  Lord  Chancellor  : — In  general,  if  a  tenant  for  life,  with  power  of 
charging,  makes  a  charge,  his  general  personal  estate  will  not  be  liable  to  ex- 
onerate the  land ;  and  in  general,  if  he  pays  it  off,  he  becomes  an  incumbran- 
cer on  his  own  estate.  Thus,  if  there  be  tenant  for  life,  with  power  of  charg- 
ing, with  remainder  to  trustees  to  preserve  contingent  remainders,  with  other 
remainders  over,  and  the  reversion  to  himself;  if  he  makes  a  niortgage,  and 
afterwards  pays  it  off,  he  is  himself  an  incumbrancer  on  the  estate,  even  with- 
out uking  an  assignment.  Then  if  the  Duchess  paid  this  off,  does  not  she 
become  an  incumbrancer  ? 

The  cases  of  exoneration  go  upon  the  ground  that  the  money  is  the 
[*239]    debt  of  the  person  making  the  *mortgage  at  the  time.    It  is  his  debt^ 

whether  there  is  or  is  not  a  covenant  for  payment ;  if  there  is  a  cove- 

(«)  3  Fnem.  304.  (&)  Css.  temp.  IVIb.  54.  (c)  Ambl.  370. 
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nanty  it  is  a  8peciahy  debt ;  if  not,  a  aioiple  contract  debt.  Tlia  question  here 
is,  wfaeiher  at  the  moment  the  charge  was  made,  it  was  a  personal  debt  of  the 
Dachess' ;  and  with  reference  to  that  it  is  material  to  observe  that  she  enters 
into  a  covenant  for  payment.[l]  But  still  that  did  not  make  her  liable  ;  and 
is  there  any  case  in  which  the  heir  has  been  relieved  from  the  charge,  where 
no  demand  could  have  been  made  on  the  ancestor  for  payooeni  ? 

It  mras  then  suggested  on  the  part  of  the  heirs  at  law,  that  the  effect  of  the 
covenant,  according  to  BuUpin  v.  Clarket(a)  was  to  make  the  sum  borrowed 
a  debt  as  against  the  separate  estate  of  the  Duchess ;  and,  therefore,  that  if 
she  had  any  separate  property,  it  would  be  liable  to  exonerate  the  debt  from 
the  estate. 

The  Lord  Chancellor  : — The  60002.  was  disposed  of;  that  did  not  re- 
main as  her  separate  estate.  If  it  should  appear  that  she  had  any  other  sepa- 
rate estate,  the  question  might  be  considered.  It  would  depend  upon  whether 
the  personal  security  was  meant  to  be  the  primary  security,  or  only  collateral. 

Mr.  WetheralU  Mr.  Wingfield,  and  Mr.  Pepyt  for  the  next  of  kin. 


*Bluett  v.  Jessop.  [*240] 

.fioLLa.— 1831 ;  Auifost  14.  16,20. 

In  a  creditor's  suit,  it  appearing  that  there  were  no  assets  appUcable  to  the  payment  of  the  plain. 

tiffs'  debts,  the  plaintiA  ordered  to  pay  the  costs. 
Bat  other  creditors,  entiUed  to  a  specific  lien,  bavinjf  proved,  ordered  to  pay  the  eoets  of  the  pio- 

oeedinga  relaUve  to  tlieir  debts. 
The  direction  fm  creditors  coming  in  under  a  decree,  to  contribute  to  the  costs  not  enforced  in 

practice. 

This  was  a  bill  by  four  persons  claiming  to  be  simple  contract  creditors  of 
James.  Spedding,  deceased,  against  his  executor :  the  corporation  of  London, 
who  owed  to  the  testator  a  sum  of  630Z.,  were  also  made  parties,  and  that  sum 
was  paid  into  court.  The  executor  by  his  answer  stated  that  the  testator  died 
insolvent;  some  part  of  his  property. having  been  taken  in  execution,  and  the 
rest  assigned  in  satisfaction  of  specific  debts.  By  the  decree  the  usual  ac- 
counts were  directed. 

The  master  by  his  report  found  that  one  only  of  the  plaintiffs  was  a  credi- 
tor of  the  testator.  Two  other  debts  were  proved  ;  one  of  which  was  to  the 
defendant  the  executor,  and  J.  Wright,  his  partner,  who  claimed  under  two 
assignments  a  lien  upon  the  fund  in  court  arising  from  the  debt  of  6.S0/.,  and 
upon  soitie  other  property  of  the  testator's ;  another  debt  was  due  to  B.  &  S. 
Granger,  who  also  claimed  a  lien  on  the  fund  in  court ;  the  master  reported 
that  B.  &  S.  Granger  were  entitled  to  the  first  lien  on  it ;  he  found  that  there 

(a)  17  Ves.  305. 

[1]  Vide  GroMt  ▼.  fltcftt,  6  Sim.  384. 
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was  no  property  of  the  testator  except  that  which  was  subject  to  the  lien  for 
these  two  debts,  and  which  was  entirely  exhausted  by  them.  The  defendant, 
the  executor,  had  died  pending  the  suit,  which  was  revived  against  his  repre- 
sentatives.   It  now  came  on  for  further  directions. 

Mr.  Wingfield  and  Mr.  Roots,  for  the  defendant,  contended  that  the  plain- 
tiffs ought  to  pay  the  costs  of  the  suit. 
[*241}  *'Mr  Roupell,  for  the  plaintiffs,  argued  that  the  costs  ought  to  bo 
paid  out  of  the  fund  in  court.  At  law  where  an  action  is  brought 
against  an  executor  by  a  creditor,  if  he  has  no  assets,  the  plaintiff  takes  a 
judgment  quando  aociderint,  and  the  defendant  pays  his  own  costs.  At  least 
that  should  be  the  case  here.  But  in  addition  to  that,  the  defendant  and  the 
Grangers  have  come  in  and  proved  their  debts  under  the  decree,  and  have 
the  benefit  of  it ;  by  payment  out  of  the  fund  which  the  plaintiffs  have 
brought  into  court. 


August  16. — ^Thb  Master  of  the  Rolls  : — The  question  here  is,  what  is 
to  be  done  in  a  creditor*s  suit  where  it  turns  out  that  there  are  no  assets. 
I  do  not  find  that  there  has  been  any  decision  of  it.  If  we  consider  the  point 
stripped  of  every  circumstance  that  can  throw  blame  on  either  side,  we 
should  say  on  general  principles  that  the  result  ought  to  be  that  the  plaintiff 
should  pay  the  costs.  The  plaintiff  ought,  before  he  proceeds  to  put  the 
defendant  to  a  certain  expense,  to  consider  whether  be  will  be  able  to  obtain 
any  relief. 

Then  is  there  any  difference  with  respect  to  an  executor  7  It  is  said  that 
by  proving  the  will  he  takes  on  himself  this  liability,  and  must  at  least  pay 
hi3  own  costs.  But  even  if  that  were  so  at  law,  it  does  not  follow  that  it 
must  be  the  same  in  equity.  An  executor  when  plaintiff  at  law  is  exempted 
from  payment  of  costs,  because  the  8tatute(a)  has  deen  decided  not  to 
[*243]  apply  (o  ^hat  case  ;  it  being  considered  not  to  operate  with  ^respect 
to  a  person  suing  in  autre  droit,  who  may  be  supposed  not  to'  be  so 
well  acquainted  with  the  subject  of  the  action.  Bull.  N.  P.  331.  Cro.  £1. 
503.  But  when  he  is  a  defendant,  it  depends  upon  the  plea.  If  he  pleads 
no  assets,  and  the  contrary  is  found,  he  pays  the  costs.  It  may  tary  with 
some  particular  pleas ;  in  general  when  he  succeeds  on  all  points  he  is  en- 
titled to  his  costs.  In  equity  the  proceeding  is  different.  If  the  creditor  is 
previously  ignorant  of  the  state  of  the  assets,  still  if  where  the  executor 
states  on  oath  that  ihere  is  nothing  to  distribute,  he  chooses  to  go  on,  the 
consequence  of  deciding  that  in  such  a  case  the  executor  is  not  to  have  costs, 
would  be  that  as  other  creditors  may  bring  other  suits,  harassing  him  in 
the  same  manner,  he  might  be  exposed  to  ruin,  I  cannot  accede  to  such  a 
principle. 

In  this  case  there  are  no  peculiar  circumstances  to  protect  the  plaintiffs. 

(a)  S3  Hen.  8,  c.  15. 
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Three  of  them  appear  not  to  have  been  creditors  at  all.  The  answer  dis- 
closed that  there  was  not  a  particle  of  property  undisposed  of:  but  they  were 
not  satisfied,  and  insisted  on  the  account.  The  master  by  his  report  states 
how  he  conceives  the  Grangers  and  the  assignees  of  the  debt  to  be  entitled  : 
but  as  to  the  plaintiffs,  it  is  clear  that  there  is  nothing  to  pay  them,  nothing 
being  left  to  pay  even  the  costs. 

As  to  the  fund  in  court,  we  cannot  make  it  bear  the  costs.  It  was  brought 
into  court  by  an  order  in  1811,  but  it  was  not  the  property  of  the  testator : 
it  belonged  to  other  persons,  having  a  right  independent  of  anything  the 
court  could  do ;  the  right  to  it  must  be  discussed  between  them.  I  think, 
therefore,,  that  the  plaintiffs  must  pay  the  costs. 

*Mr.  Roupell  suggested,  that  by  the  decree  creditors  coming  in  [*24d} 
were  to  pay  a  proportion  of  the  costs. 

The  Master  of  the  Rolls  remarked,  that  that  was  the  common  form  of  such 
decrees,  and  it  had  been  sometimes  a  question  whether  the  plaintiff  was  not 
entitled  to  contribution  ;  but  he  believed  that  in  practice  no  one  had  ever  heard 
of  any  such  thing  being  done.[l] 


August  20. — The  cause  was  mentioned  again  with  reference  to  the  disposi- 
tion of  the  fund  remaining  in  court,  when  the  decree  was  made,  directing  it  to 
be  paid  out  to  J.  Wright  and  to  B.  &  S.  Granger,  in  the  proportions  in  which  the 
master  reported  them  to  be  entitled.  It  was  ordered  that  the  costs  of  the  late 
defendant  W.  Jessop,  and  the  present  defendants,  his  executors,  of  the  pro- 
ceedings in  the  master's  office,  by  J.  Wright  and  B.  &  S.  Granger  in  substan- 
tiating their  respective  liens  on  the  fund  should  be  paid  by  them  respectively, 
and  that  the  rest  of  the  costs  of  the  defendants  should  be  paid  by  the  plaintiffs. 

Reg.  Lib.  A.  1820,  fo.  2409. 


Bingham  v.  Dawson. 


1821 ;  Aogutt  91. 

Leave  to  file  »  iopplemenUl  bill  in  the  nature  of  a  bill  of  review,  to  introdoee  new  evidence, 
refnaed,  where  the  proper  meana  of  aearching  for  it  had  not  been  need  previouilj  to  the  decree. 

The  bill  in  this  cause  was  filed  in  1813  by  the  vicar  of  Great  Hall  in  the 
county  of  Lincoln  against  several  occupiers  for  tithes.  The  defendants  by 
their  answer  insisted  upon  an  immemorial  non-payment  of  tithe  of 
wool  and  lambs;  a  decree  was  however  made  *in  1817  for  an  [*244] 
account  of  the  small  tithes  including  these  articles.  From  this 
decree  the  defendant  Dawson  had  appealed ;  he  now  presented  a  petition, 
representing  that  he  had,  since  the  decree,  discovered  that  the  tithe  of 

[1]  Vide  Leekmere  ▼.  Brirzter,  1  Rase.  73.    Barker  t.  WardU,  3  Myl.  6t,  K.  818.     Stanton  t. 
HatJUld^  1  Keen,  356. 
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wool  and  lambs  was  of  right  payable  lo  the  impropriate  rector,  and  was 
covered  by  an  ancient  composition  paid  in  lieu  of  the  rectorial  tithes.  The 
evidence  of  these  tithes  having  belonged  to  the  rectory  consisted  of  a  grant 
from  the  crown  in  the  reign  of  James  the  First,  and  of  certain  records  in 
the  augmentation  ofBce,  which  had  only  recently  come  to  the  defendant's 
knowledge.  The  petition  prayed  leave  to  file  a  supplemental  bill  in  the  na- 
ture of  a  bill  of  review,  for  the  purpose  of  introducing  the  new  evidence  at  the 
hearing  of  the  appeal* 

The  petition  was  first  heard  by  the  Vice-Chancellor,  who  dismissed  it  with 
costs  ;  the  defendant  appealed  from  this  order. 

Mr.  Wetherail  and  Mr.  WUbrabam  in  support  of  the  petition  cited  Lord 
Portsmouth  v.  Lord  Effingham.(a) 

Mr.  Heald  and  Mr.  Roupell  on  the  other  side. 

The  Lord  Chnceilor  : — It  seems  to  me  that  the  Vice- Chancellor  was 
quite  right.  If  circumsunces  of  this  kind  are  to  form  grounds  for  bills  of 
review,  these  applications  will  be  constant  and  eternal.  I  say  nothing  as  to 
whether  these  matters  could  be  evidence  or  not ;  the  question  is  only  whether 
they  are  to  be  made  the  foundation  of  a  bill  of  review.  The  vicar,  I  suppose, 
must  have  made  his  case  thus;  that  he  had  received  all  small  tithes 
[*245]  that  had  been  *paid,  which  the  court  of  exchequer  has  held  prima 
facie  entitles  him  to  all  small  tithes.  It  is  now  said  that  there  was  an 
agreement  to  pay  a  composition  in  lieu  of  rectorial  tithes,  and  that  it  appears 
from  documents  at  the  augmentation  office,  that  the  tithes  in  question  are  in- 
cluded in  the  rectorial  tithes.  But  is  there  any  case  of  a  vicar's  bill,  where 
the  first  step  taken  is  not  to  search  in  these  offices  ?  If  that  had  been  done, 
there  would  have  been  a  proper  defence  ?.  If  it  is  to  be  laid  down  that  a  party 
may  go  on  to  a  decree  without  looking  for  a  defence,  and  may  then  make  ap- 
plications of  this  kind,  there  will  never  be  an  end  to  them.  It  is  not  a  case  of 
search  made,  and  a  miscarriage  at  that  search,  but  it  does  not  appear  that  there 
was  any  search  at  all.(6)[l] 

Petition  dismissed  with  costs. 


Lyons  v,  Blenkin. 


1890 ;  Feliraary  38 ;  March  1 ;  April  15.    1831 ;  June  4;  Au^^ost  38. 

Juriadictlon  of  the  court  of  chancery  to  control  the    aathority  of  a  father  over  his  infant  children. 

Application  of  a  father,  praying  that  his  children  might  be  delivered  np  to  him  by  an  aunt,  who 
was  guardian  of  their  foitunee,  with  a  dieeretionary  trust  for  their  maintenance,  and  with  whom 
he  had  permitted  them  to  reeide  for  a  long  time,  refased  under  the  oircumetanoet. 

Motion  to  stay  a  tuit  commenced  in  the  name  of  infants  for  accounts  of  their  property,  upon  affi- 
davits, ivpreaenting  that  the  suit  was  not  for  their  benefit,  refused. 

Mart  Bbatsoh  by  her  will  dated  in  May,  1815,  gave  to  her  daughter  Mary 

(«)  1  Ves.  sen.  430.  (*)  Ord  ▼.  Noel.  6  Madd.  127. 

[1]  Vide  PendUton  t.  Jay,  3  Paige,  804.    JVeoinssii  ▼.  Stabler,  4  Ruw.  31S. 
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Burnham,  amongst  other  things,  a  moiety  of  a  freehold  estate,  the  other  moiety 
of  which  she  gave  to  her  three  granddaughters,  Mary  Lyons,  Frances 
Lyons,  and  Jane  B.  Lyons  in  fee,  *^as  tenants  in  common,  and  she  de-  [*846] 
Glared  that  her  daughter  Mary  Bumham  should  during  her  life  have  the 
8<de  and  separate  management  of  this  estate.  She  devised  other  lands  and  gave 
pecuniary  legacies  to  each  of  her  three  granddaughters  respectirely,  directing 
the  legacies  to  be  paid  to  them  by  her  executrix  on  their  attaining  twenty*one, 
with  benefit  of  suryi?orship  between  them  in  the  event  of  dying  under  that 
age  unmarried.  The  residue  of  her  real  and  personal  estate  she  gave  to  her 
daughter  Mary  Burnham.  The  testatrix  then  empowered  her  daughter  Mary 
Burnbam,  during  the  minority  of  her  grandchildren,  to  receive  the  rents, 
issues,  and  annual  proceeds  of  their  respective  shares,  and  to  pay  and  apply 
8uch  part  thereof  as  to  her  should  seem  reasonable  and  proper,  towards  their 
maintenance  and  education ;  and  the  surplus,  if  any,  of  the  annual  proceeds, 
she  directed  to  be  invested  in  real  securities,  in  order  that  it  might  accumulate 
for  their  benefit.  She  declared  that  the  receipts  of  her  daughter  Mary  Burn- 
ham  were  to  be  sufficient  discharge,  and  then  proceeded  thus  :  **  But  in  case 
my  said  daughter  Mary  Burnham  shall  happen  to  die  during  the  minority  of 
any  of  my  said  grandchildren,  then  and  in  such  case,  I  appoint  S.  Park  of, 
&c.,  guardian  to  my  said  grandchildren  during  their  respective  minorities,  and 
I  entrust  to  her  the  management  and  disposition  of  the  estate  and  effects 
hereinbefore  bequeathed  to  them,  in  like  manner  as  is  hereinbefore  expressed 
and  declared  with  respect  to  my  said  daughter  Mary  Burnham.  I  appoint  my 
said  daughter  Mary  Burnham,  sole  executrix  of  this  my  last  will  and  testament, 
and  also  guardian  of  all  my  said  grandchildren.*' 

The  tesutrix  died  in  March,  1816.  Her  three  grandchildren  (the  infant 
plaintiffs)  were  the  issue  of  the  marriage  of  James  Lyons  with  one  of 
her  daughters,  •who  died  in  the  year  1809.  The  father  of  J.  Lyons,  ['247] 
was  still  alive.  In  the  year  1 805  the  testatrix  having  offered  to 
maintain  and  provide  for  the  eldest  of  the  infants,  she  had  been  committed  to 
her  care ;  and  on  the  death  of  the  mother  in  1809,  the  other  two  children  were 
also  placed  by  their  father  with  the  testatrix.  They  continued  till  the  time  of 
her  death  to  reside  with  her  at  her  house  near  Hull  (excepting  when  occa- 
sionally  absent  upon  visits  to  their  father,  or  at  school,)  and  the  expenses  of 
their  education  were  defrayed  by  her.  Their  father  J.  Lyons  had  in  the 
mean  time  married  again. 

After  the  death  of  the  testatrix,  the  infants  continued  to  reside  in  the  same 
manner  under  the  care  of  their  aunt  Mary  Burnham  ;  in  February,  1819,  she 
married  the  defendant  Blenkin.  By  provisions  in  her  marriage  settlement, 
she  reserved  to  herself  the  management  of  the  infants  and  their  fortunes. 
About  this  time  differences  arose  between  her  and  J.  Lyons  ;  he  required  that 
bis  daughters  should  be  delivered  up  to  him,  and  called  for  accounts  of  their 
fortunes,  and  in  November,  1819,  filed  a  bill  in  their  name,  as  their  next 
friend,  against  the  defendants  Blenkin  and  bis  wife,  praying  the  accounti. 
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and  insisting  that  his  daughters  ought  lo  be  placed  under  bis  care  ;  and  that 
not  being  of  ability  to  maintain  them,  a  proper  sum  sbonld  be  allowed  to  hiia 
for  that  purpose.  In  Hilary  term  1820,  he  obtained  upon  an  eos  parte  motion 
in  the  causQ,  a  writ  of  habeas  corpus  directed  to  the  defendants  to  bring  up 
the  bodies  of  the  iofants.(a)  To  this  writ  the  defendants  made  a  return,  cer* 
tifying  that  the  infants  were  detained  by,  and  were  under  tbe  protection  of 
the  defendant  Mary  Bumham,  for  the  purpose  of  their  being  educated 
[*248]  *and  maintained  by  her  as  their  guardian,  under  the  will  of  their 
grandmother  Mary  Beatson  deceased,  and  according  to  the  trusts  and 
directions  for  those  purposes  contained  in  her  will.  Affidavits  were  filed  in 
support  of  the  return,  and  on  the  part  of  J.  Lyons  against  it. 

It  appeared  that  the  father  J.  Lyons  was  a  dissenting  minister ;  he  was 
formerly  a  baptist,  but  had  some  years  before  become  an  unitarian.  He  re- 
sided at  Chester,  and  had  no  regular  employment,  having  resigned  tbe  situa- 
tion of  minister  to  a  congregation  at  that  place.  His  income  was  stated  to 
consist  of  about  400/.  per  annum,  chiefly  arising  from  the  property  of  bis 
second  wife.  The  infants  were  of  the  yspective  ages  of  19,  14,  and  12; 
they  had  been  educated  by  their  aunt  in  the  baptist  persuasion,  which  she  and 
her  husband  professed.  In  a  letter  written  by  them,  and  in  an  affidavit  made  by 
one  of  them,  they  expressed  strongly  their  desire  to  continue  with  the  defendants. 
It  was  represented  that  their  father's  home  could  not  become  a  comfortable  resi- 
dence for  them.  Some  imputations  were  thrown  out  by  each  party  against  the 
other,  which  were  met  on  both  sides  by  testimonials  of  respectability  and 
good  character. 

Mr.  Hart  and  Mr.  Spence  for  J.  Lyons  :— No  ground  is  made  out  for  de- 
priving the  father  of  his  natural  right  to  the  custody  of  his  children.     His 
moral  and  religous  character  is  proved  to  stand  high.     There  is,   therefore, 
no  objection  to  him  on  that  head  on  which  the  court  has  sometimes  interfered 
in  former  cases.    As  father  he  has  the  right  of  exercising  his  own  discretion, 
as  to  the  residence  and  the  mode  of  .education  of  his  children,  and  the  mo- 
tives that  have  influenced  his  discretion  in  this  instance  are  extremely  natu- 
ral.    He   was  willing  that  they  should  enjoy  the  benefit  of  livinf 
[*249J    with  ''their  grandmother ;  it  being  her  desire,  and  her  large  pro- 
perty rendering  the  prospect  advantageous  to  them;  he  did  not  ob 
ject  to  their  continuing  with  their  aunt  until  her  marriage,  but  not  bafing 
equal  confidence  in  her  husband,  he  thinks  it  necessary  for  their  happiness 
that  they  should  return   to  the  roof  of  their  natural  protector.    It  is  asserted 
that  the  children  themselves  prefer  their  present  abode  ;  what  their  real  and 
unbiassed  sentiments  are,  may  still  be  doubtful,  but  if  the  fact  be  as  it  is 
represented,  it  furnishes  a  stronger  proof  of  the  mischiefs  of  a  mode  of  educa- 
tion which  has  estranged  their  affections  from  their  parent. 

Mr.  Agar  and  Mr.  Duckworth  for  the  defendants  : — The  father  who  makes 
this  application  has  for  many  years  abandoned  these  children  to  the  care  of 

(«)  Rof .  Lib.  B.  1819.  foL  908. 
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olhert.  No  objection  was  made,  and  even  now  there  is  no  complaint,  except 
as  to  the  marriage  of  the  aunt.  The  question  now  is,  -whether  they  are  to  be 
compelled  to  exchange  the  protection  of  an  aunt,  with  whom  they  have  spent 
the  greatest  part  of  their  lives  ;  to  whom  they  have  become  attached,  and  whose 
religious  opinions  are  the  same. as  their  own,  for  that  of  a  father,  whose  nar- 
row income  and  domestic  circumstances  render  his  house  unfit  for  young  ladies 
of  property  and  education,  and  who  having  till  now  neglected  them,  is  only 
stimulated  to  come  forward  by  the  hope  of  procoring  some  allowance  from 
their  estates.  From  the  terms  of  the  grandmother's  will,  no  allowance  for 
maintenance  can  be  made,  except  at  the  discretion  of  lltrs.  Blenkin,  and  it  is 
not,  therefore,  likely  that  the  father,  if  they  live  with  him,  will  procure  any 
assistance  from  that  quarter.  He  will,  therefore,  be  entirely  without  the  means 
of  adequately  supporting  them. 

^The  court  will  be  influenced  by  these  considerations,  not  attending    [*250] 
solely  to  the  legal  right  of  the  father,  but  looking  to  the  benefit  of  the 
children,  as  a  ground  for  controlling  it     He  will  not  be  permitted  to  sacrifice 
their  interests.     Creuzey.  Hunter ^{a)' Skinner  v.  Warner, {b)  Wilcox 
T.  Drake^c)    In  ex  parte  *HopkinSy{d)  the  court  refused  to  deliver  up    [*251  J 

(a)  3  Cox,  343.  3  Brown,  C.  C.  500,  n.  ed.  Belt.  In  this  caw  the  petition  wms  presented  bj 
Elizabeth  Hunter,  wife  of  the  defendant  Charles  Orby  Hunter,  and  mother  of  the  infant  defendant 
Thomas  Orby  Hunter.  It  stated  that  the  defendant  C.  Orby  Honter  being  in  very  embarrassed 
circumstances,  had  several  years  before  quitted  this  eonntry  and  resided  abroad,  where  he  eontioued 
until  lately  s  that  he  had  boon  outlawed  at  the  suit  of  one  or  more  of  his  creditors,  and  the  outlawry 
had  not  been  reversed ;  that  he  had  left  the  petitioner  and  the  infiint  without  any  provision,  and 
they  had  been  supported,  first  by  her  father,  and  subsequently,  her  father  having  died,  by  some 
property  left  to  her  separate  use  by  his  will :  that  in  the  year  1786,  the  infant  being  then  eleven 
years  of  age,  had  been  pkieed  at  the  school  of  Mr.  Adams ;  that  the  defendant  Charles  Orby  Hun. 
terhad  no  income  to  enable  him  to  support  the  infant ;  that  he  had  lately  returned  to  this  eoiintry« 
and  intended  to  remove  the  infant  from  sohool,  and  to  carry  him  abroad ;  he  had  lately  written  a 
letter  to  the  petitioner's  solicitor,  containing  some  proposals,  and  intimating  that  if  she  did  not  ac- 
quiesce in  the  propositions  which  he  made  respecting  his  son,  she  must  not  be  surprised  if  he  took 
such  methods  as  he  thought  right  respecting  them.  Upon  Lord  Hawke  and  Mr.  Adams  under. 
taking  to  take  upon  them  the  eara  and  superintandance  of  the  infant*s  education,  it  was  ordered 
that  the  infant  should  be  placed  under  their  care,  apd  that  the  defendant  Charles  Orby  Hunter 
should  be  restrained  from  removing  the  infant  from  the  school  and  situation  in  which  he  was  then 
placed,  and  from  carrying  and  taking  him  abroad,  out  of  the  jurisdiction  of  the  court,  and  from 
using  or  employing  any  means  for  that  purpose.  Reg.  Lib.  A.  178&«  fo.  456.  Sub.  nom.  Cteu%9 
T.  Louth, 

(6)  3  Dick.  779.    4  Bro.  C.  C.  101. 

(c)  This  case  is  thus  reported  in  Dickens,  vol.  ii  p. 631.  "The  father  being  insolvent,  it  was 
referred  to  the  master  to  approve  of  a  person  to  have  the  care  of  hts  infant  son.*  The  name  of  the 
case  ia  WHeox  v.  Darker,  and  it  appears  by  the  sUtement  in  the  register's  book,  that  the  infant, 
who  was  about  nineteen  years  of  age,  was  entitled  to  a  legacy  of  50002. ;  his  father  was  in  a  low 
situation  of  life,  and  in  insolvent  circumstances.  The  petition  presented  by  the  infant,  represented 
that  his  father  was  indebted  to  bim  in  a  sura  which  he  was  unable  to  pay,  and  an  order  was  made 
hy  eonaent  for  the  father  to  authorize  another  person  to  receive  the  dividends  of  the  infant's  fortune, 
and  aUo  by  eonteni  for  the  master  to  approve  of  a  proper  person  to  have  the  care  of  him,  and  tp 
{uquire  whether  he  had  contracted  any  debts  for  necessaries.    Reg.  Lib.  B.  1783,  fo.  311,  496. 

(<0  3  P.  W.  153.  See  also  De  MannnUU  v.  De  MafmeviUe,  10  Ves.  53.  Whitfield  t.  Hales^ 
13  Ves.  493,  and  the  observations  of  Lord  Hardwicke  in  JPV eema«  v.  Butler,  Ambl.  301. 
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the  infant,  upon  her  own  statement,  though  only  thirteen  years  of  age,  that  she 
preferred  her  then  residence. 

In  the  last  case  the  reporter  adds  a  quere  as  to  the  use  of  the  writ  of  habeas 
corpus  in  cases  of  this  description ;  and  indeed  the  writ  appears  only  to  be 
proper  in  cases  of  forcible  detention  and  illegal  constraint.  It  cannot  be  ap- 
plied, where  the  residence  of  the  parly  is  voluntary.  See  the  case  of  the  Hi^* 
tentot  Venus. {a)  It  cannot  properly  be  employed  for  the  purpose  of  remofing 
persons  from  a  place  where  they  reside  willingly,  and  are  perfectly  happy,  to 
put  them  under  a  disagreeable  and  injurious  constraint. 

Mr.  Hart^  in  reply,  contended  that  the  form  of  the  application  was  regular. 
In  Ex  parte  Hopkins  the  order  was  refused  because  no  bill  had  been  filed,  but 
the  Lord  Chancellor  speaks  of  the  writ  of  habeas  corpus  as  the  proper  mode. 
With  respect  to  this  writ  the  court  acts  on  common  law  principles.  In  a  late 
case  (that  of  Lord  Westmeath's  children,(c)  the  proceeding  was  by  habeas 
corpus* 

(a)  13  East,  195. 

(6)  Thi  £arl  of  Wkbtmeath  o.  The  CouifTBss  of  Westmkath. 
Children  ordered  to  be  delivered  up  by  their  mother  to  their  father  on  habeas  eorjnUt  notwilhBUod- 
iDg  provisions  contained  in  deeds  of  separation,  for  their  residing  with  the  mother. 

In  this  ease  an  application  was  made  by  the  Earl  of  Westmaath,  on  the  l€th  of  June,  1819,  by 
petition,  stating  his  marriage,  and  that  he  had  two  children.  Lady  Rosa  Nngent,  aged  &r9  years, 
and  Lord  Delvin,  aged  seven  months ;  that  he  and  his  wife,  had  been  living  together  in  the  same 
boose,  and  the  children  with  them,  until  the  14th  of  June,  when  the  Countess  of  Westmeatb, 
without  his  knowledge  or  consent,  took  the  care  and  eustody  of  the  children  from,  and  sent  them 
from  his  house,  and  caused  them  to  be  taken  to  the  house  of  the  Marquis  of  Salisbury,  her  father, 
and  placed  them  under  the  care  and  protection  of  the  Marchioness ;  and  that  she  also,  without 
sufficient  caase  or  motive,  absented  herself  and  had  not  returned,  though  he  was  willing  to  receiTC 
her,  and  mainuin  and  support  her  and  the  children.  Upon  this  petition  the  Lord  Chancellor  or- 
dered a  writ  of  habeoM  ewrfU9  to  issue,  returnable  immediately,  directed  to  the  Marchioness  of 
Salisbury  and  the  Countess  of  Westmeath,  to  bring  before  him  the  bodies  of  the  infants.  Reg. 
Lib.  A,  1818,  fo.  1359. 

By  the  return  niade  by  the  Countess  of  Westmeatb  to  the  writ,  it  was  stated  that  she  lived  se- 
parate and  apart  from  her  husband ;  that  the  infants  were  not  under  imprisonment,  restraint,  or 
duress  of  any  kind ;  and  that  they  were  infants  of  tender  years,  and  incapable  of  managing  and 
taking  care  of  themselves ;  and  that  she  had  the  care  and  custody  of  their  persons,  by  virtue  and 
under  the  authority  of  a  certain  deed,  bearing  date  the  17th  day  of  December,  1817,  executed  by 
the  said  Earl  of  Westmeatb,  their  father;  and  that  she  bore  and  paid  the  costs  and  chsrges  of  their 
maintenance  and  educatwn,  by  means  of  a  certain  other  deed,  bearing  date  the  80th  day  of  May, 
ISlif,  also  executed  by  the  said  Earl  of  Westmeatb  ;  that  the  infants  always  had  been,  and  then 
were  tenderly  and  properly  nurtured  and  taken  care  of  by  her ;  and  that  it  was  for  their  benefit  and 
advantage  that  they  should  remain  in  her  care  and  under  her  custody  ;  and  that  the  said  Earl  of 
Westmeatb  had  no  place  of  residence  of  his  own  to  receive  and  place  the  infants  in,  be  being  then 
resident  in  the  house  taken  by  her  for  her  separate  use,  and  under  a  contract  made  by  her  own 
name  with  the  owner,  and  paid  for  by  her  out  of  her  separate  income,  and  which  she  had  only 
quitted  to  avoid  altercation  with  the  said  earl,  until  she  could  be  restored  to  the  exclusive  enjoy- 
ment thereof  by  a  court  of  equity.  The  deed  of  the  17th  of  December,  1817,  contained  a  clause, 
by  which,  in  the  event  of  a  separation  between  the  earl  and  countess,  the  former  covenanted  to 
permit  their  daughter,  and  such  other  children  as  they  might  have  between  them,  to  be  and  reside 
with  the  latter,  and  to  be  educated  under  her  care  and  superintendence.  By  the  deed  of  Decem- 
ber, 1818,  a  provision  was  made  for  the  separate  maintenance  of  the  countess,  and  an  annual  al- 
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*The  objections  urged  cannot  prevail  against  the  legal  right  of  a  [*252] 
parent ;  that  right  cannot  be  forfeited  by  his  entrusting  for  a  time  the 
care  of  his  children  to  a  ^relation.  His  income,  though  small,  is  suf-  f  *253] 
ficieot  to  maintain  them  ;  and  it  is  immaterial  whether  it  be  much  or 
little  ;  the  father's  right  to  his  children  cannot  depend  upon  the  amount  of  his 
property.  His  situation  in  life  is  equal  to  that  of  the  defendants,  and  his  cha- 
racter stands  unimpeached. 

The  Lord  Chancellor  thought  that  the  best  mode  of  deciding  it  would  be 
to  have  a  short  petition  presented.  It  is  not  necessary  to  enter  into  the  conside- 
ration of  what  was  dearly  settled  in  the  case  of  young  Mr.  Powell, (a)  and 
in  that  of  the  young  lady  whom  Mr.  George  Selwyn  provided  for.(A)  It  is 
certain  that  the  court  will  interfere  against  the  acts  of  a  guardian,  if  acting 
in  a  manner  inconsistent  with  his  duty  ;  and  it  is  equally  clear  that  the  court 
will  control  a  parent  if  acting  in  a  manner  in  which  he  should  not. 

I  disavow  any  inquiries  into  the  religious  opinions  of  either  party.    As  I 
understand  the  case,  the  grandmother  made  her  will,  and  by  it  gave  a  moiety 
of  one  estate,  and  some  other  estates,  to  these  young  ladies  ;  and  then,  taking 
it  for  granted  that  she  had  power  to  appoint  a  guardian,  expressly 
directs  that  their  aunt  shall  ^be  their  guardian,  and  has  given  the    [*254] 
management  to  her,  perhaps  with  the  view  of  excluding  the  father. 
She  has  the  whole  authority  over  the  property,  and  during  their  minority  is 
to  apply  to  their  maintenance  what  to  her  may  seem  proper.    It  does  not 
enter  into  the  question  whether  this  can  be  brought  within  the  authorities  that 
I  have  been  alluding  to  ;  but  arguing  it  to  that  extent,  will  the  court  permit  a 
parent  who  cannot  educate  his  child  in  a  manner  suitable  to  the  property 
w  hich  the  child  derives  from  the  bounty  of  another,  to  withhold  from  it  the 
education  to  which  it  is  entitled  T    This  jurisdiction  is  to  be  very  carefully 
exercised ;  and  it  seems  to  me  that  the  best  way  to  decide  the  matter,  with 
reference  to  these  principles,  and  considering  the  question  whether  I  have 
jurisdiction  by  habeas  carpus  out  of  term,(c)  (some  think  that  I  have,  soma 
that  I  have  not,)  will  be  to  have  it  done  upon  pei\\ion.{d)     I  should  like  also 
to  know  the  amount  of  the  property,  and  the  circumstances  of  the 
father.    There  *mu9t  be  some  ground  of  imputation  on  him,  or  of   [*255] 
interest  in  them,  to  warrant  the  court  in  interfering. 

lowmnee  was  ajrreed  to  be  raised  and  paid  to  her  for  the  mafaitenance  of  the  infante.  See  ante,  p. 
196. 

AffidaTitt  were  filed  on  both  eidei,  and  after  hearing;  Sir  Oeorflre  Hampton  for  the  Earl  of  West* 
meath,  and  Mr.  Htrt  on  the  other  tide,  the  Lord  Chanoellor  made  an  order  for  the  delivery  of  the 
i  nfants  to  their  father.    Reg.  Lib.  A.  1818,  fo.  1534. 

(«)  Powell  T.  Cleaver,  9  Bro.  G.  C.  499.  (b)  Fagnani  v: Selwyn,  poit 

(e)  See  Growlers   eaee,  9  Swanst.  1. 

(<f)  Dittinction  between  the  jurisdiction  as  to  infants  by  haheat  eorpue,  and  that  orer  wards  of 
the  coort': — 

In  a  ease  which  was  heard  in  private  before  the  Lord  Chancellor  in  An^pist,  1891,  his 
Lordship  observed,  that  where  the  infknt  was  a  ward  of  the  court,  there  were  many  circa  mstances  to 
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A  petition  was  accordingly  preBented  by  J.  Lyons  praying  for  the  infants  to 
be  restored  to  bidn,  and  some  further  affidavits  were  filed.  It  appeared  thai 
the  property  of  the  infants  amounted  altogether  to  about  600Z.  per  annuoQ. 


April  15,— Thb  Lord  Chawcbllor  ;— In  this  case  I  propose  directing  a 
reference  to  the  master  to  inquire  by  whom,  and  at  what  expense  the  infants 
have  hitherto  been  maintained  and  educated,  and  whether  the  father  is  of  suffi- 
cient ability  to  educate  them  in  as  beneficial  a  manner ;  and  if  not.  to  approve 
of  a  scheme  for  their  education  during  their  minorities.  The  reason  why  I 
propose  to  do  this  is,  that  I  desire  to  put  upon  the  record  some  of  those  circum* 
stances  that  induce  me  to  act  in  a  manner  different  from  what  I  should  upon 
an  habeas  corpus. 

The  view  I  have  taken  of  the  case  is  of  this  sort.  Here  is.  a  fund  provided 
for  the  maintenance  and  education  of  .these  children,  and  I  think  I  ana  properly 
warranted  by  authorities  in  asserting  that  if  a  testator  thinks  fit  to  provide  a 
fund  for  the  maintenance  and  education  of  children  during  their  minorities,  and 
at  the  end  of  that  period  makes  a  further  provision  for  them,  and  the  father 
permits  their  maintenance  to  be  supplied  from  that  source,  allowing  them  to 
be  brought  up  with  expectations  founded  upon  a  particular  species  of  mainte- 
nance and  education,  which  he  himself  cannot  afford  to  give  them,  he  is  not 

(unless  I  greatly  mistake  the  matter)  according  to  the  principles  of 
[•256]    this  court,  at  *liberty  to  say  that  he  will  take  them  from  the  course  of 

education  which  they  have  hitherto  pursued,  and  that  too  at  a  period 
approaching  to  maturity  of  age.  He  is  not  at  liberty  to  say,  I  will  alter  the 
course  of  education  of  my  children  by  applying  more  scanty  means  to  the  par* 
pose,  and  I  will  not  permit  them  to  have  the  benefit  of  that  sort  of  maintenance 
and  education  which  they  have  hitherto  had  ;  and  in  consequence  of  which 
their  views  in  life  are  very  different  from  what  they  would  have  been  with- 
out it. 

With  the  religious  tenets  of  either  party  I  have  nothing  to  do,  except  so  far 
as  the  law  of  the  country  calls  on  me  to  look  on  some  religious  opinions  as 
dangerous  to  society.  Not  entering  into  that  point  at  present,  I  will  only 
mention  by  the  way,  that  as  to  one  of  those  opinions  the  state  of  the  law  appears 
to  me  to  have  been  a  good  deal  mistaken, 

wbich  he  conld  give  pttention,  wbifih  copid  not  weigh  with  him  upon  an  kaheoi  eerpu$  ak»iM« 
without  any  cause  in  court.  He  apprehended  that  the  jurisdiction  which  he  had  upon  an  haheai 
corpus^  was  exactly  the  same  aa  if  it  wae  before  a  judge,  and  he  apprehended  that  a  judge  attended 
to  nothing  but  cruelty  or  pergonal  ill  usage  to  the  child,  as  a  ground  for  taking  it  from  its  father. 
But  where  there  was  a  cause  in  court,  there  were  many  other  considerations  i  for  instance,  in 
the  case  before  his  Lordship,  it  was  alleged  that  there  was  a  lady  who  was  an  aunt  of  the  chj/dien 
who  had  made  an  appointment  in  their  favor,  which  she  would  not  oontinue,  if  they  resided  with 
their  father.  His  Lordship  could  not  attend  to  that  circumstance  on  a  writ  of  habeas  eorfmt,  hst 
in  a  cause  it  might  have  some  weight ;  for  the  court  would  not  in  general  permit  the  father  to 
disappoint  the  expectations  of  his  children. 

The  Attorney  General  and  Mr.  RaUhby  were  ooonsel  for  the  father,  Mr,  Heald  and  Mr.  J*^ 
on  the  other  side. 
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The  mere  circuiDSiance  of  the  aunt,  the  person  wbo^  has- given  to  her  a*  dis- 
cretionary power  in  the  nature  of  a  guardian,  havingmarried,  i»  not  one  to  call 
on  the  court  to  alter  the  care  thrown  over  the  children  ;^  nor,  on  the  other  hand,, 
is  the  father's  marriage  a  circumstance  to  be  urged  against  bis  claim.  But  the 
two  things  I  have  been  looking  at  are,  first,  whether  under  this  will  the  fathes 
could  or  could  not  compel  the  aunt  to  exercise  the  discretion  of  making  an 
allowance  for  their  maintenance,  the  fact  being  known  that  he  has  permitted 
them  to  be  brought  up  with  that  expectation  as  to  futAire  station  in  life  which 
their  education  hitherto  has  led  them  to  form  ;  and  if  not,  whether,  according 
to  the  rules  of  this  court,  he  can  be  permitted  to  piece  them  where  they  can 
no  longer  have  that  species  of  education  which  they  have  hiihesto  hadv  wiib  ai 
▼iew  to  fit  them  for  the  station  in  life  which  they  have  been  led 
*to  expect ;  or  whether  I  am  to  take  a  middle  course,  and  consider  [*257] 
that  their  having  the  benefit  of  education*must  still*  be  subject  te  the* 
regulation  of  their  father,  so  as  to  provide  for  its  being  rendered  subservient  Uf 
the  cultivation  of  that  duty  and  affection  to  their  father,,  witheut  which  beifig- 
planted  in  their  hearts,  nothing  else  that  may  be  sown*  there  wiU  be  likely  to 
produce  good  fruit. 

It  is  with  these  views  that  I  have  a  great  deal  ef  difficulty  as  to  removing 
these  children  from  the  place,  and  condition  they  bow  art  in  ;  and  I  shall  be 
ready  to  afford  you  an  opportunity  of  addressing  me  to  remove  the  views  1 
have  taken,  if  they  cannot  be  supported. 

I  find  that  the  authorities  have  gone  further  than  1  thought  they  bad  ;  I 
speak  not  of  cases  that  have  been  cited,  but  of  others  not  usually  mentioned^ 
There  were,  I  believe  some  cases  in  Lord  Nortlmgtfon's  time  in  which  he 
considered  that  the  court  would  reserve  power  over  a  father,  not  only  if  he 
accepts  a  bounty  given  to  himself,  but  if  he  avails  himself  of  a  bounty  giieea 
for  the  maintenance  of  his  children,  which  be  must  otherwise  have  provided  at 
his  own  expense.(a) 

(a)  Colston  v,  Morrw, 

A  sam  of  money  being  left  to  an  infant,  with  a  direction  that  Tier  edtic»tio»  ■ftould  5e  coBMnitted 
to  the  trustees,  and  a  legacy  to  the  father,  on  condition  of  bi»  >•!  interfaring  in  it,  the  oonditioA 
enforced,  by  requiring  hia  andeitaking  not  to  interfere. 

J.  Morria,  by  hia  will,  gave  10,000/.  to  trustees  upon  eert»nr  trusts  for  th9  infant  plaiiitiff;  Jslianar 
Colston,  his  granddaughter  t  and  on  trust  to  pay  out  of  the  mterest  of  it  mi  annnity  of  tOS/.  t» 
her  father,  till  she  should  attain  twenty-one,  or  marry  wit^  consent  of  the  trustees  f  and  he  gave 
and  committed,  so  ikr  as  it  was  in  bis  power  so  to  do,  the  gnardfaBsbip,  euslody,  care,  tuition, 
management,  and  edueation  of  the  plaintiff  to  the  tmsteea,  and  the  stirrivors  and  amriTor  of 
them ;  and  he  gave  to  her  father  a  legacy  of  dOOOZ.  By  a  codicil  be  declared,  that  if  the  Ikther 
or  his  wife  should  ever  interfere  with  the  management  and  dh«etion  of  the  trustees  respecting 
theeduoatbn  of  bis  granddaughter,  then  he  revoked  the  legcciea  left  to  him,  aa  h  was  his  wiab 
that  be  should  not  have  any  control  over  her. 

The  father,  hy  his  answer,  submitted  that  the  condition  or  probibition  annexed  to  the  legacy  t» 
bim  was  for  want  of  a  bequest  over  to  bo  considered  as  tn  terrorem  only  and  void.  He  waa 
desirous  of  having  the  care  of  his  daughter,  and  submitted  that  abe  ought  to  be  placed  under  bia 
care. 

The  deciea  made  by  the  Vioe-CbanceOor  on  the  99d  of  May,  1819,  diieeted  a  tianafer  vi  tha 
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XO  say  that  a  father  skoisld  DOt  be  at  liberty  to  file  a  bill,  in  order  to  knovr 

what  the  property  was,  which  had  been  left  to  his  children,  how  much 
[''SGS]    had  been  applied  *iowards  4heir  maintenance  and  education^  how  much 

remaioed  for  tbeoH  and»  in  short,  what  was  precisely  their  situation  in 
respect  of  the  ^property.  It  mavy^be  that  when  the  answer  of  the  defendants 
comes  in,  it  may  appear  that  such  a  cause  ought  not  to  be  suffered  to  go  on  ; 
but  the  costs  being  at  the  risk -of  the  next  friend,  if  it  turns  out  to  be  a  suit  that 
ought  4iot  to  ha^e  been  instituted,  the  question  of  costs  will  then  be  for  my 
consideration.  I  do  not,  therefore,  think  proper  to  stay  the  proceedings.  If. 
there  is  any  occasion  to  apply  to  tUie  court  to  stop  this  as  a  Texatious  suit,  it 
will  then  be  time  enough  tO'Consider  the  question  of  costs*  It  wouM  be  pre- 
mature to  do  it  now^ 

On  the  other  hand,  when  it  is  desired  that  the  children  should  be  removed 
out  of  the  custody  of  the  aunt^  the  application  is  made  upon  two  giounds<  It 
is  said  that  the  pai^entid  authority  of  the  father,  binds  the  court  to  do  so,  and 
that  with  respect  to  the  young  lady  who  has  just  come  of  aget  she  was  by  Irving 
with  her  aunt  exposed  to  the  addresses  of  persons  who  were  her  inferiors  in 
point  of  rank  in  UCe.  With  respect  to  the  last  point  it  was  but  very  lately 
made  the  ground  of  complaint  -She  has  since  come  of  age^  and  was  at  liberty 
to  judge  for  herself,  and,  in  fact,  has  married.  This  is  a  circumstance  that 
does  appear  to  me  not  to  leave  this  as  if  it  was  a  case  of  misconduct  on  the 
the  part  of  the  guardian^  on  aooeunt  of  which  the  infants  ought  to  be  removed. 
It  is  always  a  delicate  thing  lor  the  court  to  interfere  against  the  parental 
authority  ;  yet  we  know  that  the  court  will  do  it  in  cases  where  the  parent  is 
capriciously  interfering  in  what  is  clearly  for  their  benefit.  In  the  case  of 
P4»weU  V.  C^aver  the  principles  on  which  the  court  proceeds  were  fully  dis* 

cussed*  I^  a  case  of  this  kind  this  court  would  not  feel  itself  at  liberty 
[*263]    to  deliver  ''back  the  infants  to  the  custody  of  their  father,  and  for  the 

reasons  that  I  shall  notice.  It  has  been  stated  that  he  is  a  dissenting 
minister:  I  mention  that  agaia,  guarding  myself  against  its  being  supposed 
that  his  bearing  that  character  furnishes  the  least  ground  why  he  should  not 
have  the  care  of  his  children,  but  it  furnishes  this  observation,  that  his  situation 
ia  life  leaves  him  without  the  means  of  so  educating  them  as  they  ought  to  be 
educated,  regard  being  had  to  their  fortune  and  estate.  The  father  objected  to 
the  aunt  because  she  married  :  she  objected  to  delivering  over  the  children  to 
their  father  because  their  mother  died,  and  the  father  had  taken  another  wife ; 
but  the  circumstance  that  decides  me  about  not  removing  the  children  is  this, 
that  although  the  testatrix  could  not  impose  the  terms  of  appointing  a  guardian 
where  the  father  was  living,  yet  the  father  by  his  consent  might  enable  the 
guardian  to  act,  and  by  his  consent  it  appears  that  he  has  enabled  the  guardian 
to  act,  and  by  such  consent  these  children  have,  with  very  little  interruption, 
continued  under  the  care  and  guardianship  of  the  aunt.  AJl  their  habits  have 
been  acquired  under  the  roof  of  their  aunt ;  all  their  connections  have  been 
formed  under  their  aunt ;  and  it  appears  to  me  that  the  father  has  so  far  given 
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his  consent  to  this  course  of  education  as  to  preclude  him  from  saying  that  he 
shall  now  be  permitted  to  break  in  and  introduce  a  new  system  of  education, 
which  cannot  be  consistent  with  the  system  to  which  they  have  been  hibituat- 
ad,  and  where  so  much  depends  upon  the  quantum  of  supply  for  the  purpose 
which  the  discretion  of  this  lady  may  lead  her  to  apply,  if  the  testatrix  has  left 
her  the  discretion  of  regulating  the  means  for  their  education. 

It,  therefore,  does  appear  to  me  that  the  testatrix,  by  the  benefits  she  has 
given  these  children  out  of  her  property,  has  purchased  the  power  of 
educating  them  in  *the  way  and  under  the  control  and  guardianship  [^264J 
which  she  has  pointed  out,  and  the  parent  has  consented  to ;  and  I 
cannot  help  thinkii^  that  unless  this  gentleman  can  bring  before  the 
court  some  complaint  on  the  ground  of  improper  conduct,  he  must  be  taken  to 
have  given  his  consent  to  the  course  of  education  which  has  been  pursued. 
I  have  not,  in  my  judgment,  a  case  before  me  that  can  justify  me  in  removing 
these  children  from  the  custody  in  which  they  are,  or  from  the  course  of  edu- 
cation in  which  they  have  been  placed  and  have  hitherto  gone  on.    That 
opinion  of  mine  does  not  preclude  any  just  complaint,  if  there  is  a  just  cause 
of  complaint,  but  under  the  present  circumstances  I  do  not  think  I  can  grant 
this  application.[l](a) 

[1]  Vide  WellfUy  v.  Dult9  of  Beaufort,  3  Rom.  1.  Th$  PeopU  v.  Jdrcftn*  8  Fftige,  47. 
AhrenfeUU  ▼.  Akronfeldt,  1  HoC  Rep.  497. 

(a)  Juriediction  to  control  ptrental  ftathority  on  the  groand  of  the  peeodlary  intereste  of  the  child. 

Ward*  of  the  coart  not  to  be  removed  oat  of  the  jurisdiction. 

Order  for  the  father  of  warda  of  the  couit  to  he  at  liberty  to  take  them  abfoad.[*] 

In  the  case  aHoded  to,  ante  p.  354,  note,  the  mother  of  the  infants  was  possessed  of  a  eoa- 
siderahle  property,  settled  to  her  separate  use ;  the  mother  and  father  were  living  separate,  and  the 
income  of  the  latter  was  small.  A  petition  presented  by  the  mother  in  the  name  of  herself  and 
the  infants,  prayed  that  they  might  be  placed  with  her,  or  that  it  might  be  referred  to  the  master  to 
approve  of  a  plan  for  their  education,  and  to  appoint  a  proper  person  to  have  the  care  of  them,  the 
mother  offering  to  provide  for  their  maintenance  oat  of  her  separate  income  :  it  also  prayed  that 
the  father  might  be  restrained  from  taking  them  out  of  the  jurisdiction.  It  was  urged,  as  one  of 
the  grounds  in  support  of  the  petition,  that  the  father's  income  was  not  sufficient  to  enable  him  to 
give  the  infants  an  education  suitable  tu  their  situation  in  life  and  to  their  expectations,  and  that  it 
would  therefore  be  for  their  benefit  that  their  mother's  proposal  should  be  acceded  to.  On  this 
part  of  the  case  the  Lord  Chancellor  said,  that  there  were  cases  where,  without  any  provision  an- 
tecedently made,  the  court  would  remove  a  child  from  the  parent ;  and  alluded  to  a  case  where  the 
father  professed  himself  an  atheist,(t)  and  to  cases  in  which  the  court  had  formerly  interfered 
against  Roman  Catholic  gnardians  or  parents,(t)  observing  that,  as  to  the  latter  point,  the  law  was 
.now  changed.  But  wherever  the  court  had  interfered  against  the  father  upon  pecuniaiy 
*considerations,  they  had  been  solid  considerations,  not  merely  ezpecUtions.  In  all  the  [*365] 
cases  which  his  Lordship  remembered,  there  had  been  some  immediate  irrevocable  provi. 
sion,  by  which  the  child  could  be  brought  up  in  a  manner  suitable  to  its  fhture  property.  The 
eoort  had  there  said,  that  it  would  not  permit  the  fiitber  wantonly  and  capricioasly  to  deprive  the 

(t)  Shelly  V.  Weotbrooke,  post.  [366.] 

(t)  See  2  Bro.  C.  C.  510,  Tenyham  v.  Lnmard.    4  Bro.  P.  C.  S03,  aaition  TomL 

[*]  **  The  name  of  this  ease,  which  was  heard  by  the  Lord  Chaaoeller  in  his  private  room,  and 
which  Is  given  anonymously  in  Mr,  Jacob's  Reports,  was  Jaekoon  v.  Hankey^**  I  Myl.  &  K.  631, 
note.  See  CampbeU  v.  Maekay,  3  Myl.  k,  Ur.  31»  36.  Stipkent  v.  /smss,  1  Myl  k.  K,  G27, 
Wymiktan  v.  Lord  Xmajsmort ,  1  Keen,  467. 
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child  of  that  benefit.  As  in  Pi^tU  v.  CleaDer^  where  benafita  were  given  to  a  child,  on  conditioa 
that  he  should  be  educated  in  a  particular  manner,  the  father  was  not  allowed  to  defeat  the  gilt. 
So  in  the  case  of  the  young  lady  whom  Mr.  Geo,  Selwyn  provided  for.^*)  Bat  the  court  would 
not  interfere  upon  a  mere  oi&r.  His  Lordsbip  refused  the  applicatioii,  but  added,  that  hh  4eeiilon 
was  without  prejudioe  to  any  other  application  or  proposal  which  might  be  made,  in  ea^o  of  any 
permanent  provision  being  made  for  the  infants.  As  to  the  father  taking  them  abroad,  there  was 
no  difficulty  about  that :  as  they  were  wards  of  the  court,  he  must  be  restrained  from  doing  that. 
And  he  had  no  difficulty  in  saying,  that,  as  they  were  wards  of  the  court,  and  therefore  under  its 
protection,  and  recollecting  that  children  ought  to  be  brooght  up  in  dutiful  obedience  and  warm 
affisction  towards  both  parents,  he  would  not  allow  the  father  to  take  them  so  out  of  access  as  not 
to  have  opportunities  of  nourishing  those  feelings.  If  any  complaint  was  made  for  want  of  aecesi, 
that  might  be  remedied. 

The  father  being  some  time  afterwards  appointed  to  a  situation  in  his  mije«ty^  serviee,  vhMi 
required  him  to  reside  abroad  for  several  years,  petitioned  for  leave  to  take  the  infaqts  with  him. 
He  stated  that  he  was  desirous  of  being  reconciled  to  his  wife,  and  it  appeared  that  he  had  with 
that  view  made  some  overtures  to  her,  which  she  had  declined.  The  matter  was  several  times 
mentioned  before  the  Lord  Chancellor,  and  his  Lordship  ultimately  ordered  that  the  father  should 
be  at  liberty  to  take  the  infiants  abroad  with  him,  undertaking  to  bring  them,  or  snch  of  them  wm 
should  be  living,  back  with  hin) ;  and  he  was  half*yearly  to  transmit,  properly  vouched,  to  be  laad 
before  the  court,  the  plan  of  tuition  and  education  for  each  of  the  infants,  actually  adopted  and  in 
practice  at  the  time  of  such  half-yearly  returns,  specifying  particularly  where  and  with  whom  they 
re8ided.(t) 


[*266]  *Shbllbt  o.  Wbstbeoosi, 

A  father's  authority  over  his  children  controlled  on  the  ground  of  his  professing  and  acting  on  irre- 
ligious and  immoral  principles. 

A  petition  was  presented  in  the  nante  of  the  infant  plaintiffin  stating  the  marriage  of  their  father 
and  mother  in  the  year  1811,  and  that  they  were  the  only  issue  of  it ;  that  about  three^years  ago 
the  father  deserted  his  wife,  and  had  since  unlawfully  cohabited  with  another  woman :  that  there- 
upon the  mother  returned  to  the  house  of  her  father  with  the  eldest  of  the  infants,  and  the  othor 
was  soon  after  born ;  that  they  had  since  that  time  been  maintained  by  their  mother  and  her  father, 
and  that  their  mother  had  lately  died.  It  was  then  stated  that  the  father  avowed  himself  an 
atheist,  and  that  since  his  marriage  he  had  written  and  published  a  work,  in  which  he  blasphe- 
mously derided  the  troth  of  the  Christian  revelation,  and  denied  the  existence  of  a  God  as  creator 
of  the  universe ;  and  that  since  the  death  of  his  wife,  he  had  demanded  that  the  children  should 
be  delivered  up  to  him,  and  that  he  intended,  if  he  could,  to  get  possession  of  their  persons,  and 
educate  them  as  he  thought  proper.  Their  maternal  grandfather  had  lately  transferred  SOOOZ.  4 
per  cents,  into  the  names  of  trustees,  upon  trust  for  them  on  their  attaining  twenty-one,  or  marry, 
ing  with  his  consent ;  and  in  the  mean  time  to  apply  the  dividends  for  their  maintenance  and  edu- 
cation. 

The  Lord  Chancellor  gave  his  judgment  in  writing.  The  editor  has  been  favored  with  the  fol- 
lowing copy  by  Mr.  Shad  well,  who  was  counsel  in  support  of  the  petition  : — 

•*  I  have  read  all  the  papers  left  with  me,  and  all  the  cases  cited. 

*«  With  respect  to  the  question  of  jurisdiction,  it  is  unnecessary  for  me  to  add  to  what  I  have 
already  stated.  Afler  the  example  of  Lord  Thurlow,  in  Orby  Hunter'9  eatt,  I  shall  act  upon  the 
motion  that  this  court  has  such  jurisdiction,  until  the  house  of  lords  shall  decide  that  my  predecee- 
sors  have  been  unwarranted  in  the  exercise  of  it. 

<*  I  have  carefully  looked  through  the  answer  of  the  defendant,  to  see  whether  it  aflfects  the  ro. 
presentation  made  in  the  affidaviu  filed  in  support  of  the  petition  and  in  the  exhibits  referred  to, 

(*)  Pagnani  v.  Selwyn,  post.  [968.]        (t)  See  Mimnt9tu«rt  v.  MwntHuartt  6  Ves.^eS. 
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<if  the  prineiplet  and  eondoot  in  life  of  the  father  in  tbia  oaee.    I  do  not  pereeiTe  that  the  answer 
doee  a^et  that  representation,  and  no  affidavit*  are  filed  against  the  petition. 

**  Upon  the  ease,  as  represented  in  the  affidavits,  the  exhibits,  and  the  answer,  I  have  foimed  my 
opinion,  conceiving  myself  according  to  the  practice  of  the  court,  at  liberty  so  to  form  it  in  the 
case  of  an  infant,  whether  the  petition  in  its  allegations  and  soggestions  has  or  has  not  ac- 
curately presented  that  case  to  the  court,  and  having  *intimated  in  the  course  of  the  hear-   [*267] 
log  before  me  that  1  should  so  form  my  judgment 

**  There  is  nothing  in  evidence  before  me  sufficient  to  authorize  me  in  thinking  that  this  gentle- 
man has  chtnged,  before  he  arrived  at  the  age  of  twenty- five,  the  principles  he  avowed  at  nine. 
teen.  I  think  there  is  ample  evidence  in  the  papers  and  in  conduct,  that  no  such  change  has 
taken  place. 

'*  I  shall  studiously  forbear  in  this  ease,  because  it  is  unnecessary,  to  state  in  judgment,  what 
this  court  might  or  might  not  be  authorized  to  do  in  the  doe  exercise  of  its  jurisdiction,  upon  the 
ground  of  the  probable  efieet  of  a  father's  principles  of  any  nature  whatever  upon  the  education 
of  his  children,  where  such  principles  have  not  yet  been  called  into  activity  or  manifested  in  such 
conduct  in  life,  as  this  court,  upon  such  an  occasion  as  the  present,  would  be  bound  to  attend  to. 

**  I  may  add,  that  this  case  differs  also,  unless  I  misunderstand  it,  from  any  case  in  which  such 
principles  having  been  called  into  activity,  nevertheless,  in  the  probable  range  and  extent  of  their 
operation,  did  not  put  to  hazard  the  happiness  and  welfare  of  those  whose  interests  are  entrusted 
to  the  protection  of  this  court. 

^  This  is  a  ease  In  which,  as  the  matter  appears  to  me,  the  father's  principles  cannot  be  misun- 
derstood, in  which  his  conduct,  which  I  cannot  but  consider  as  highty  immoral,  has  been  estab. 
lished  in  proof,  and  established  as  the  effect  of  those  principles :  conduct  nevertheless,  which  he 
represents  to  himself  and  others,  not  as  conduct  to  be  considered  immorsl.  but  to  be  recommended 
and  observed  in  practice,  and  as  worthy  of  approbation. 

**  I  consider  this,  therefore,  as  a  case  in  which  the  father  has  demonstrated  that  he  must,  and 
does  deem  it  to  be  matter  of  duty  which  his  principles  impose  upon  him,  to  recommend  to  those 
whose  opinions  and  habits  he  may  take  upon  himself  to  form,  that  conduct  in  some  of  the  most 
iniportarit  relations  of  life,  as  moral  and  virtuous,  which  the  law  calls  upon  me  to  consider  as  im« 
moral  and  vicious — conduct  which  the  law  animadverts  upon  as  inconsistent  with  the  duties  of 
person^  in  such  relations  of  life,  and  which  it  considers  as  injuriously  affecting  both  the  interests 
of  such  persons  and  those  of  the  community. 

**  I  cannot,  therefore,  think  that  1  should  be  justified  in  deh'vering  over  these  children  for  their 
education  exclusively,  to  what  is  called  the  care  to  which  Mr.  8.  wishes  \b  to  be  intrusted. 

**  If  I  am  wrong  in  the  judgment  which  I  have  formed  in  this  painful  case,  I  have  the  consola. 
tSon  to  recollect  that  my  judgment  is  not  final. 

**  Much  has  been  said  upon  the  fact  that  these  children  are  of  tender  years.  I  have  afteady  ex- 
plained, in  the  course  of  the  beanng,  the  grounds  upon  which  I  think  that  circumstance  not  so 
material  as  to  require  me  to  pronounce  no  order. 

***  I  add,  that  the  attention  which  I  have  been  called  upon  to  give  to  the  consideration,   [•368} 
bow  far  the  pecuniary  interests  of  these  children  may  be  aflbcted,  has  not  been  called  for 
in  vain.    I  should  deeply  regret  if  any  act  of  mine  materially  affects  those  interests.    But  to  such 
interests  I  cannot  sacrifice  what  I  deem  to  be  interests  of  greater  value  and  higher  importance. 

**  In  what  digree  and  to  what  extent  the  court  will  interfere  in  this  foase  against  parental  au» 
thoiity,  cannot  be  finally  determined  till  after  the  master's  report 

**  In  the  mean  time  I  pronounce  the  following  order." 

The  order  restrained  the  father  and  his  agents  from  taking  possession  of  the  persons  of  the  in. 
fknts,  or  intermeddling  with  them  till  further  order ;  and  it  was  referred  to  the  master,  to  inquire 
what  would  be  a  proper  plan  for  the  maintenance  and  education  of  the  infknts  ;  and  also  to  in- 
quire with  whom,  and  under  whose  care  the  infante  should  remain  during  their  minority,  or  untO 
further  order.    17th  March,  1817.    Reg.  Lib.  B.  1816,  foL  723. 
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18ai.-.LyoM  ▼.  Blenkin. 


CUftTOIS  V.   VlNOBNT. 

The  mother  of  natural  children  being  alive,  another  penon  appointed  guardian,  with  directions  for 
intercourse  between  the  infants  and  their  mother. 

The  infants  were  the  natural  daughters  of  the  testator,  who  had  bequeathed  them  considerable 
fortunes.  The  master  had,  pursuant  to  a  former  order,  approved  of  a  guardian  for  them,  and  an 
alJowanoe  for  their  maintenance.  Their  mother,  who  was  desirous  that  they  should  be  permitted 
to  reside  with  her,  presented  a  petition,  objecting  to  the  master's  report,  and  praying  that  it  might 
be  reviewed.  The  Lord  Chancellor  confirmed  the  appointment  of  the  guardian,  but  directed  the 
master  to  consider  what  intercourse  between  the  infants  and  the  mother  could  be  reasonably  pro- 
vided for  in  the  plan  of  their  maintenance  and  education  under  their  gua]rdian.(*)  18th  December* 
1820.    Reg.  Lib.  A.  1830,  fol.  303. 


1 


Faokani  v.  Sblwtn. 

A  settlement  being  made  on  an  infant  (whose  father  was  dead)  on  condition  of  her  being  under 
the  care  of  the  settlor,  it  was  referred  to  the  master,  to  consider  whether  he  should  be  appointed 
guardian,  taking  the  settlement  into  consideration. 

The  bill  stated  that  on  the  25th  of  August,  1771,  the  infant  plaintiff's  father  and  mother,  then 
of  Milan,  being  resident  in  England,  the  plaintiff's  mother  was  delivered  of  the  plaintiff 
[*S69]  at  a  house  in  *  Dover  Street ;  that  the  plaintiff's  mother,  in  a  few  days  after  the  birth  of 
the  plaintiff,  returned  to  Milan,  and  lefl  her  under  the  care  of  a  nobleman  in  this  country, 
wider  whose  care  she  continued  till  the  year  1777,  and  from  that  time  until  the  spring  of  the  year 
1779,  the  plaintiff  resided  at  Milan  and  at  Piaris,  and  was,  during  part  of  that  time,  with  her  father 
and  mother,  and  part  of  that  time  under  the  eare  of  the  defendant,  George  Augustus  Selwyn  ; 
that  in  the  spring  of  1779  her  father  and  mother  delivered  her  to  the  sole  care  and  protection  of, 
mud  to  be  maintained  and  educated  by  the  said  6.  A.  S.,  and  that  they  had  not  since  contributed 
to  her  support,  and  had  not  since  been  in  England,  but  had  resided  at  Milan  till  178S.  when  tbo 
fiatber  died ;  that  the  mother  still  continued  to  reside  there ;  and  that  the  said  6.  A.  S.  had  bad 
the  care  and  protection  of  her,  and  had  constantly  showed  kindness  to  her.  He  had  transferred 
10,000/.  4  per  cent  annuities  to  trustees,  which  by  deed  dated  the  dth  February,  1788,  was  settled 
XBpon  trust  for  himself  for  life,  and  after  his  death  upon  trust  for  the  plaintiff,  to  be  transferred  to 
her  on  attaining  twenty.one,  or  marrying  with  the  consent  of  the  trustees ;  and  after  his  death  the 
interest  was  to  be  applied  for  her  maintenance  and  education  until  she  should  atuin  the  age  of 
twenty.one  years,  or  marry  with  such  consent  as  aforesaid.  It  was  provided,  that  in  case  the 
plaintiff  sBoold,  in  the  lifetime  of  the  said  G.  A.  S.,  attain  the  age'  of  twenty-one,  or  marry  with 
his  eonsent,  the  plaintiff's  interest  in  the  ftind  was  to  become  vested  and  be  transmissible  to  her 
representatives,  although  the  transfer  was  to  be  postponed  until  after  his  death  ;  it  was  also  provi. 
ded,  that  in  case  the  plaintiff  should  marry  under  the  age  of  twenty-one  years  in  the  lifetime  of 
the  said  G.  A.  S  without  his  consent,  or  should,  after  his  death,  marry  under  that  age  without  the 
eonsent  of  the  trustees,  or  in  ease  the  plaintiff  should  happen  to  die  under  the  age  of  twenty.one 
years  without  having  been  married  with  such  eonsent  as  aforesaid,  or  in  case  the  plaintiff  should, 
at  any  time  before  she  should  attain  twenty^ne  years  of  age,  oease  to  continue  under  the  care  of 
the  defendant  G.  A.  S.,  or  of  such  other  person  as  he  should  from  time  to  time  approve,  or  in  ease 
of  his  death,  if  the  plaintiff  should  not  continue  under  the  care  of  such  person  or  persons  as  should 
from  time  to  time  be  approved  by  the  trustees  until  she  should  attain  twenty.one,  then  and  in  any 
of  the  said  cases  the  trustees  were  immediately  to  transfer  the  fond  to  the  defendant,  6.  A.  S.,for 
his  own  use  and  benefit.  The  bill  then  stated  that  the  plaintiff's  father  being  dead,  and  no  person 
being  properly  authorized  to  take  care  of  her  person  during  her  minority,  she  was  desirous  of  se- 
curing to  herself  more  efiectually  the  benefit  of  the  provision  so  made  for  her,  by  the  appointment 
of  the  defendant  G.  A.  S.,  to  be  guardian  of  her  person,  and  baring  the  protection  of  the 
[*S70]  court  for  her  continuance  under  the  care  of  the  said  defendant,  or  of  such  *penon  as  he 

(•)  See  Rex  T.  Soper,  5  T.  R.  278.    Rex  t.  Hophiiu,  1  Evit,  579,    Strangeway  v.  Rohiiam, 
4  Taunt.  49H. 
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laaL^Ex  pAffte  Shaw* 

■hoald  «|»poiBt  dwing  her  minorily,  uid  of  the  ttoeteee  mfter  hie  death,  aeoofdiog  to  the 
tenns  of  the  deed.  It  prayed  that  the  defendant  G.  A.  S.  might  be  appointed  the  guardian  of  the 
plaintiff's  penon  daring  her  niinority,  and  that  proper  directions  might  be  given  for  gecuringto  the 
plaintiff  the  benefit  of  the  trust  deed,  by  providing  for  the  accomplishment  of  the  condition  therein 
eontained,  and  upon  which  the  trusts  were  to  continue  in  force,  and  that  the  fond  might  be  secured. 
The  defendants  were  G.  A.  Selwyn  and  the  trustees.  Their  answers  admitted  the  matters  stated 
in  the  bill  The  cause  was  heard  at  the  rolls  on  the  27th  of  February,  1788,  and  a  decree  was 
made,  directing  that  the  10,000Z.  4  per  cent  annuities  should  bo  transferred  into  the  name  of  the 
accountant  general  i  and  it  was  referred  to  the  master,  to  consider  whether  it  would  be  proper  to 
appoint  the  defendant  G.  A.  8.  to  be  guardian  to  the  plaintifi)  taking  into  oonsideration  the  eflbet 
of  the  said  deed  of  trust    Reg.  Lib.  A.  1787,  foL  383. 


Ex   PARTE    SHAW.(ci) 

1891 ;  August  30.  31. 

Whether  the  proceedings  onder'a  commission  of  bankrupt  that  has  been  supemded  are  subject  to 

the  solicitor's  lien.    Quere, 
After  a  commission  of  bankrupt  has  been  superseded,  the  great  seal  has  power  over  the  pibceed. 

ings  ibr  the  purpoee  of  safe  custody,  and  sometimes  orders  them  to  be  deposited  in  the  bankrupt 

office. 
A  party  ordered  to  prodace  papers,  which  are  in  the  hands  of  his  solicitor,  must  pay  his  bill  of  costs, 

if  he  cannot  otherwise  procure  them. 

A  COMMISSION  of  bankrupt,  which  had  issued  against  Howard  and  Gibbs, 
was  8upert»eded  on  the  petition  of  the  assignees  ;  a  new  commission  was  im- 
mediately taken  out  by  Shaw,  one  of  the  assignees,  which  had  proceeded  to 
the  adjudication  of  bankruptcy.  Shaw  now  petitioned,  praying  that  the  soli- 
citor under  the  late  commission,  in  whose  hands  the  proceedings  were,  might 
deliver  them  up  to  the  present  solicitor.  The  commissioners  certified  that  it 
would  be  materially  conducive  to  the  interests  of  the  creditors  to  have  these 
proceedings  delivered  up.  It  appeared  that  the  bill  of  the  solicitor  of  the  late 
assignees  had  not  been  paid. 

Mr.  Treslove  in  support  of  the  petition,  stated  that  it  was  considered  to  be 
of  great  importance  to  have  the  possession  of  the  proceedings,  in 
order  to  check  the  *proofs  tendered  under  the  new  commission.    To   [*271] 
have  them  remain  in  the  custody  of  the  late  solicitors,  to  be  produced 
at  the  meetings,  would  lead  to  much  inconvenience  and  expense. 

Mr.  Cullen  and  Mr.  Montagu  for  two  of  the  assignees  and  the  solicitor  under 
the  late  commission,  opposed  the  application.  The  first  question  is,  whether 
after  the  commission  has  been  superseded,  the  court  has  any  jurisdiction  over 
the  proceedings.  But  independently  of  that  question,  the  solicitor  has  a  right 
to  retain  them  till  his  bill  of  costs  is  paid,  more  particularly  when  the  petitioner 
is  one  of  the  assignees  from  whom  it  is  due.  While  the  commission  is  sub- 
sisting, it  is  true  that  there  can  be  no  lien  on  the  proceedings ;  but  when  it  is 

(a)  1  Glyn  ft  Jamo«>n,  134. 
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•aperseded  they  lo8e  their  public  nature,  and  are  subject  to  the  same  rules 
that  prevail  with  respect  to  any  other  documents  placed  by  a  client  in  the  hands 
of  his  solicitor.    They  cited  Ex  parte  Bullen,{a)  and  Furlong  v.  Haward.{b) 

Mr.  Treslove  in  reply,  contended  that  the  proceedings  were  public  docu- 
ments, and  incapable  of  becoming  the  subject  of  private  property  or  of  lien. 
The  jurisdiction  is  proved  by  the  court  being  in  the  habit  of  transferring  the 
proofs ;  if  it  can  interfere  with  the  old  proofs,  it  must  have  power  over  the 
old  proceedings. 

The  Lord  Chancellor  : — This  is  the  first  application  of  the  kind  that  I 
recollect,  and  I  shall«  therefore,  consider  it  till  to-morrow.  If  I  have  any 
authority  to  order  these  proceedings  to  be  delivered  up,  I  must  have  authority 
to  order  the  late  assignees  to  do  it,  and  then  if  there  be  a  lien  they 
[*272]  would  *be  obliged  to  pay  the  bill.  Thus,  in  causes,  where  a  motion 
is  made  for  a  party  to  produce  papers  in  his  custody,  possession  or 
power,  the  order  made  is  for  him  to  produce  them,  and  if  they  are  in  the  hands 
of  his  solicitor,  and  he  cannot  produce  them  without  paying  his  bill  of  costs, 
he  must  pay  it.[l]  The  proper  order  would  he  upon  the  late  assignees,  and 
then  if  there  be  a  lien  for  the  bill  of  costs,  they  would  be  liable  to  commit- 
ment if  they  did  not,  some  or  one  of  them  pay  it. 


August  31. — The  Lobd  Chancellor: — ^With  respect  to  lien  on  proceed- 
ings in  bankruptcy,  there  is  no  doubt  that  in  many  cases  there  is  none.  Thus 
when  assignees  are  chosen,  it  has  been  ruled  over  and  over  again,  that  the 
petitioning  creditor's  solicitor  has  no  lien  on  them  for  his  bill.  So  if  under  a 
bankruptcy  that  has  proceeded,  the  assignees  are  ren^oved,  there  is  no  lien  as 
against  the  new  assignees  ;  they  must  have  the  proceedings.  But  there  is  no 
case  determining  what  is  to  be  done  with  reference  to  proceedings  under  a 
commission  that  has  been  superseded.  One  way  would  be  to  say  that  they 
are,  though  not  strictly,  yet  a  species  of  record  of  the  court  in  bankruptcy, 
giving  authority  to  call  on  the  parties  having  them,  to  deposit  them  in  the 
oflSce ;  and  orders  to  supersede  commissions  have  often  been  accompanied  by 
an  order  to  bring  the  proceedings  into  the  oiBce.(c)  In  such  cases,  as  far  as 
I  know,  no  question  has  arisen  as  to  the  lien  of  the  solicitor. 

I  have  entertained  a  doubt  whether  the  order  ought  to  be  made,  till 
[*273]  it  has  been  fully  discussed  whether  it  *ought  to  be  upon  the  late  as- 
signees or  the  solicitor.  If  the  first,  it  would  be  the  same  as  with  an 
order  in  a  cause,  where  the  party  ordered  to  produce  the  papers  cannot  do  it 
without  paying  his  solicitor.  It  strikes  me,  that  the  question  ought  to  be  agi- 
tated upon  a  petition  raising  the  question,  whether  the  order  should  be  upon 
the  solicitor  or  upon  the  assignees,  on  the  principle,  that  the  possession  of  the 
solicitor  is  the  possession  of  the  client,  as  laid  down  in  the  case  before  Lord 

(a)  1  Rote,  134.        (6)  8  Sch.  &  Lef.  115.        (c)  $€e  Ex  parte  Warren,  19  Vei.  162. 
[1]  Vide  Ball  ? .  TM^lor^  8  Sim.  316.    Howell  ▼.  Edmumdif  4  Ross.  68,  note. 
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Redesdale.  I  think  the  petition  should  be  amended,  by  praying  that  Shaw 
and  hid  co-asaignees  may  deliver  up  these  documentSy  or  else  that  the  oider 
may  be  made  on  the  solicitor.[l] 

I  own,  that  salting  aside  the  question  of  lien«  I  do  not  see  that  I  could  pos* 
sibly  do  more  than  order  them  to  be  brought  into  the  office,  and  in  many  casea 
that  is  done,  subject  to  the  Hen.  Where  the  commission  is  superseded,  the 
proceedings  are  to  many  purposes  nullities,  and  if  I  have  any  right  to  lay  handa 
on  them,  it  is  only  for  safe  custody. 


The  matter  was  afterwards  arranged  between  the  parties. 


*Ex  PARTE  RaWSON.      Ex  PARTE  LloYO.  [•274] 

1821 ;  September  1. 

Where  part  of  the  account  between  two  mercantile  hoasee  which  became  bankrapt,  consiits  of 

ImIIs  that  may  be  proved  againit  both  eatatee,  there  can  be  no  proof  in  reapeet  of  thoee  biHi  as  bo. 

twaen  the  two  hooaef,  oaleM  then  is  a  aarplna  after  latiafjinf  the  holden  of  the  biUi. 

,  Previously  to  and  during  the  year  1610,  Messrs.  Hddson  &  Quarrell,  of 
Radcliffe  in  Lancashire,  calico  printers,  were  in  the  habit  of  consigning  goods 
to  be  sold  on  their  account,  to  Messrs.  Winstanley  &  Hudson,  of  London, 
Manchester  warehousemen.  They  drew  bills  of  exchange  on  Winstanley  & 
Hudson,  who  also  occasionally  made  them  remittances  in  cash,  and  sometimes 
received  from  them  in  return  the  acceptances  of  other  persons. 

On  the  30th  of  May,  1810,  an  agreement  was  drawn  up,  regulating  the  terms 
OB  which  business  was  to  be  carried  on  between  the  two  houses  ;  Hodson  ic 
Qoarrell  were  to  consign  to  Winstanley  &,  Hudson,  for  sale  on  commission, 
printed  cotton  goods  to  the  amount  of  40,0002.  annually  :  three  per  cent,  com- 
mission was  to  be  allowed  upon  the  sales.  Hodson  &  Quarrell  were  to  be  at 
liberty  to  draw  bills  at  three  months  for  the  value  of  the  goods  consigned,  after 
deducting  ten  per  cent.,  which  Winstanley  &  Hudson  were  to  accept  and  pay. 
Hodson  Sc  Quarrell  were  to  keep  Winstanley  A;  Hudson  from  being  in  cash 
advance,  and  were  from  tia>e  to  time  to  give  them  bills  to  the  amount  required, 
accepted  by  houses  to  be  approved  by  them,  and  not  at  longer  dates  than  three 
months,  and  Hodson  &  Quarrell  were  to  be  at  liberty  to  draw  for  the  amount 
of  such  bills  at  the  same  date. 

[1]  On  a  motion  for  an  order  on  the  defendant  and  hie  aolioitor  to  bring  in  certain  title  deed^ 
the  order  waa  granted  aa  to  the  defendant ;  **  And  if  the  deeds  are  in  the  handa  of  his  solicitor,  it 
Is  the  same  as  if  they  were  in  his  own  possession,  and  he  will  be  boand  to  prodoce  them  ;**  bat  it 
was  refused  as  to  the  solioitor,  •*  Who  may  have  a  lien  on  them  as  agafaiat  bis  client"  JtCamm  r, 
Beefe,  1  Hog.  129.  A  party  to  a  soit  cannot  change  his  M^ioitor  without  an  order  of  the  eoort ; 
bot  it  is  no  objection  to  the  making  of  such  an  order  that  the  first  solicitoi's  costs  are  not  paid.  If 
he  has  a  lien  upon  papers,  or  anything  in  his  hands  for  costs,  the  court  will  not  deprive  him  of  the 
lies :  nor  wiH  the  court,  on  the  oUier  band,  make  it  a  oonditfcm  of  the  order,  that  the  costs  of  the 
iolieitor  ba  first  paid.  Mvwrford  v.  JMbrroy,  Hopk.  389. .  Steutmn  v.  fifenciMtn,  9  Edw«  CI. 
Bejf.340. 
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1831.^Ek  parte  Rawson. 

About  the  80th  July,  1810,  both  houses  stopped  payment,  and  a  few 
[*275]  months  after  the  commissions  of  bankrupt  ^issued  against  them.  At 
the  time  of  their  stopping  payment,  the  amount  of  bills  drawn  by 
Hodson  &  Quarrel],  and  accepted  by  Winstanley  &  Hudson  outstanding,  and 
which  were  dishonored,  was  35,930/.  It  also  appeared  that  a  number  of  bills 
accepted  by  other  persons  had  been  remitted  by  Hodson  &  Quarrell  to  Win* 
Stanley  &  Hudson,  and  had  been  negotiated  by  them  for  valuable  consideration ; 
of  these,  bills  to  the  amount  of  26,157/.  \0s.  had  afterwards  been  dishonored. 
Winstanley  &  Hudson  had  in  their  possession  goods  consigned  to  them  by 
Hodson  &  Quarrell  to  the  amount,  according  to  the  inyoice  prices,  of  12,626/. 
There  were  also  some  debts  outstanding,  due  for  goods  belonging  to  Hodson 
Sc  Quarrell,  sold  by  them;  these  the  assignees  of  Winstanley  ic  Hudson 
leceiYed  to  the  amount  of  557/. 

The  assignees  of  Hodson  ic  Quarrell  proved  under  the  other  commission 
a  debt  of  165/.  5s,  as  the  balance  of  the  account  between  the  two  houses ; 
this  balance  was  computed  upon  the  principle  of  rejecting  from  each  side  the 
dishonored  bills.  They  now  presented  a  petition  praying  that  the  assignees 
of  Winstanley  &  Hudson  might  pay  over  to  them  the  557/.  which  they  had 
received,  and  might  also  account  for  the  value  of  the  goods  in  their  posses- 
sion at  the  time  of  the  bankruptcy,  which  they  had  since  sold. 

The  petition  stated  that  the  bills  accepted  by  Winstanley  &  Hudson  were 
drawn,  as  well  on  account  of  the  goods  consigned,  as  of  a  bill  and  cash  ac* 
count  subsisting  between  the  parties ;  and  that  the  acceptance  of  these  bills, 
and  the  remittance  of  other  bills  by  Hodson  Sc  Quarrell  was  a  mutual  accom- 
modation to  both  houses.  The  bills  received  by  Winstanley  &  Hud~ 
[•276]  son  from  Hodson  &  Quarrell  bad  been  paid  away  by  them  *for  valu- 
able consideration,  and  the  respective  holders  had  proved  or  might 
prove  them  under  both  commissions.  The  acceptances  of  Winstanley  & 
Hudson  had  in  the  same  way  been  paid  away  by  Hodson  &  Quarrell  to  per- 
sons who  had  proved  or  might  prove  them  under  both  commissions. 

A  counter  petition  was  presented  by  the  assignees  of  Winstanley  &  Hud- 
son to  expunge  the  proof  of  the  165/.  55.,  and  praying  a  general  account  of 
all  the  dealings  between  the  two  houses,  including  the  several  bills  outstand* 
ing  and  dishonored.  Their  petition  insisted  that  no  accommodation  bills  or 
cross  paper  had  even  been  given  or  exchanged  between  the  parties,  but  that 
their  dealings  had  always  been  upon  the  footing  of  the  agreement  of  May,  I8I0, 
and  that  there  had  never  been  more  than  one  account  between  them.  They  stated 
that  it  often  happened  that  the  acceptances  of  Winstanley  &  Hudson  fell 
due  before  the  goods  on  account  of  which  they  had  been  drawn  were  sold, 
but  as  they  were  not  to  be  in  cash  advance,  Hodson  &  Quarrell  remitted  bills 
on  other  houses  to  them,  at  the  same  time  drawing  on  them  at  two  or  three 
months  for  the  amount.  They  believed  that  the  dividends  which  their  estate 
would  pay  upon  the  sum  of  26,157/.,  the  amount  of  the  bills  remitted  to 
them  by  Hodson  A  Quarrell  and  dishonored,  would  exceed  what  the  estate 
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of  the  latter  woald  pay  upoa  the  35,930/.  the  amount  of  the  acceptances 
Ijiven  to  them  by  Winstanley  &  Hudson.  They  contended  that^  according 
to  the  usual  course  of  dealing  between  principals  and  factors,  and  the  under* 
standing  between  these  parties,  they  had  a  lien  on  the  goods  and  effects  in 
their  hands  for  the  general  balance  of  account,  and  were,  therefore^  entitled  to 
retain  them. 

•It  appeared  that  all  the  dealings  between  the  two  houses  were  en-  [•277] 
tered  in  one  account)  which  was  occasionally  balanced  ;  the  bills  were 
reckoned  as  cash,  deducing  the  discount  for  the  time  they  had  to  run.  The 
last  settlement  was  on  the  dlst  of  May,  1810,  when  the  balance  was  computed 
to  be  1320/.  99.  in  faTor  of  Winstanley  &  HudsoOi  The  amount  of  the 
goods  consigned  in  the  course  of  the  year  1810  was  about  18,000/.;  the 
acceptances  given  by  Winstanley  &  Hudson  amounted  to  about  €4«12lM2^« 

Tho  case  was  twice  argued  in  the  course  of  the  year  1813  by  Mr.  Richards 
and  Mr.  Agar  for  thtf  assignees  of  Hudson  &  Quarrell,  and  by  Sir  Samuel 
RomUly.  Mr.  Leach,  and  Mr.  Cullen  on  the  other  side*  It  was  redargued  by 
Mr.  Agar  and  Mr.  Cullen  in  May  in  this  yean  The  cases  of  Ex  parte  Walk^ 
er(a)  and  Ex  parte  Earl{b)  were  referred  Xo. 

September  I.-^Thb  Lord  Changbllor  (after  stating  the  circumstances^  in 
the  course  of  which  he  observed  that  the  amount  of  the  bills  showed  that  they 
could  not  have  been  accepted  merely  on  the  credit  of  the  goods,)  I  think  I 
argued  that  case  of  Ex  parte  Walker,  and  I  must  say  that  the  speculaiiona 
about  paper  certainly  outran  the  grasp  of  the  wits  of  the  courts  of  justice* 
When  I  first  came  into  Westminster  HalK  there  was  no  such  thing  as  an  ac* 
ceptor  saying  that  he  had  no  effects  :  his  acceptance  was  an  acknowledgmeni 
that  he  had.  That,  however^  was  overruled,  and  it  was  decided  that  when  lim 
acceptor  had  no  effects,  it  was  not  necessary  to  give  notice ;  for  before 
it  was  the  constant  rule  to  give  notice,  •even  if  the  acceptor  was  a  [•278] 
bankrupt,  and,  therefore,  every  one  knew  that  he  could  not  pay  a 

farthings 

This  new  sort  of  circulating  medium  puzzled  as  able  a  mati  as  ever  sat  net6t 
Lord  Thurlow.  I  remember  the  first  case  of  it*  it  was  then  small  in  amount, 
one  bill  and  another.  He  ilien  considered  the  ai»:epiance  of  the  one  as  a  con* 
aideration  for  the  other,  and  allowed  both  to  prove,  but  then  there  was  this 
difficulty,  that  it  lessened  the  fund  for  paying  the  holder  of  the  bill,'  and 
thus  by  proving,  they  prejudiced  their  own  creditors*  It  was  found  this  would  ^ 
not  do,  and  then  it  was  said,  if  you  will  prove,  you  must  first  take  up  your 
acceptance,  which  got  rid  of  the  objection  of  the  parly  proving  in  competition 
with  his  own  creditor.(c) 

Then  came  the  case  of  those  houses  at  Liverpool  and  Manchester  drawing 
on  one  another  to  the  amount  of  500,000/.  What  was  to  be  done  then  T  The 
courts  were  pueried  and  disuessed.    At  last,  however,  we  Came  to  a  sort  of 

U)  4  Vw.  37S.  (*)  5  Vei.  833.  .  («»  Be©  C«oke*s  Bank.  Law.  p.  157,  ct  wq. 
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anchorage  in  that  case,  Ex  parte  Walker ;  I  hate  no  difficulty  in  saying  that 
I  never  understood  it.  I  am  satisGed  that  though,  no  doubt,  the  court  under- 
stood that  judgment,  yet  none  of  the  counsel  did. 

The  decision  was  this,  that  where  there  are  cross  bills  drawn  for  accommo*' 
dation,  they  are  all  to  be  thrown  out  of  the  account  on  both  sides,  and  it  is  to 
be  taken  as  if  it  were  a  cash  account  only.  If  this  were  upon  the  principle 
that  applies  to  one  or  two  bills,  that  they  are  not  to  be  prored  by  one  estate 

against  the  other,  till  all  the  creditors  of  both  were  paid,  I  could  under- 
[*879J    stand  it.  If  there  be  1 000/.  of  acceptances  on  the  one  side,  and  *10,000{. 

on  the  other.  Lord  Loughborough  says,  that  they  are  not  to  be  regard- 
ed at  all,  that  it  is  all  chance  how  the  two  estates  may  pay.  I  say,  not ;  and  if 
there  be  a  surplus  of  one  estate  to  satisfy  the  other,  why  should  it  not  be  ap- 
plied ?  Look  at  the  case  of  partnership  ;  a  partner  cannot  prove  against  the 
estate  of  his  co-partner,  so  as  to  affect  the  creditors  of  both,  but  he  may  be 
paid  his  demand  out  of  the  surpliis,  if  there  is  any.  I  do  not  see  why  the 
same  rule  is  not  to  be  applied  here. 

But  there  is  a  question  of  fact,  whether  there  were  one  or  two  accounts. 
Upon  reading  the  papers  it  appears  to  me  that  if  Lord  Loughborough's  de- 
cision be  right,  it  does  not  make  a  great  deal  of  difference  in  the  effect, 
whether  there  be  a  bill  account  and  a  cash  account,  or  whether  there  is  ooly 
one.  Stilly  if  so  much  of  it  as  consists  of  bills,  consists  of  bills  that  may  be 
proved  against  both  estates,  how  is  it  possible,  till  the  creditors  proving  them 
are  satisfied,  that  one  estate  can  make  any  proof  against  the  other,  with  refe- 
rence to  those  bills  ?  How  can  they  be  allowed  to  come  in  competition  with 
their  own  creditors  ?  The  utmost,  therefore,  would  be  to  reserve  the  con- 
sideration of  it,  in  the  event  of  there  being  a  surplus. 

There  is  a  peculiarity  distinguishing  this  from  all  other  cases  of  cross  paper; 
that  the  parties  stood  in  the  relation  of  principal  and  factor,  which  gives  rise 
to  the  question,  if  the  dishonored  bills  are  to  be  struck  out,  if  that  be  law 
according  to  Ex  parte  Walker^  whether  it  follows  that  the  assignees  of 
Hodson  &  Quarrell  have  a  right  to  bring  the  goods  into  the  account,  or 
whether  the  factors  have  a  lien  on  the  goods,  giving  them  a  right  to  draw 
into  their  estate  the  proceeds  of  them  to  indemnify  them  against  the  balance 

of  the  general  account.  That  is  a  question  which  has  not  been  de« 
[♦280]  *termined  in  *bankruplcy  and  I  will  not  determine  it.    I  am  disposed 

to  think  the  commissioners  right  in  rejecting  the  bills,  supposing  that 
the  creditors  provin  under  them  have  not  been  paid,  which  is  not  very 
likely.  Whether  the  goods  are  liable  to  the  lien,  and  whether  the  557/.  was 
received  to  the  use  of  the  assignees  of  Hodson  &  Quarrell,  is  a  question  of 
law  which  may  be  tried  in  an  action  ;  and  I  think  it  will  be  more  fairly  tried 
when  the  jury  are  informed  of  the  nature  of  the  proof.  The  assignees  of 
Winstanley  6i  Hudson  must  admit  the  fact  of  receiving  them,  and  the  statate 
of  Umitations  must  not  be  set  up.  If  the  value  of  the  goods  cannot  be 
settled,  it  must  be  left  to  be  found  by  the  jury. 
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I  cannot  bring  myself  to  think  that  the  case  of  Eat  parte  Walker  is  right 
in  the  e?ent  of  there  being  a  SQrplus.(a) 


StiLWBLL  v.   WlLKlNS. 
1821 :  September  4. 
Ob  a  bill  to  let  aside  a  porehase,  the  anewer  of  fbe  defenda&te,  the  deTJeeea  of  the  piirehaaer»  ad* 

mitUng  gnat  inadeqaacy  of  prlee,  and  stating  their  ignoraooe  aa  to  other  circumetancea  of  fraud 

mllegcd,  a  receiver  appointed. 
There  may  be  cases  of  inadeqaacy  of  price  so  great  as  to  form  a  ground  for  cancelling  a  con. 

tract. 

This  was  a  bill  filed  for  the  purpose  of  setting  aside  a  purchase  under  the 
following  circumstances : 

Under  the  will  of  J.  Some  certain  estates  stood  limited,  after  the  death  of 
Elizabeth,  the  wife  of  Josias  Collier,  to  the  youngest  son  of  the  testator's 
grandniece,  Mary  Slilwell,  in  fee.  Upon  the  death  of  Elizabeth  Collier  in 
December,  1803,  John,  the  youngest  son  of  Mary  Stilwell,  became  entitled  : 
he  had  then  lately  attained  the  age  of  twenty-one  years,  and  was  serving  as  a 
common  sailor  on  board  a  ship  of  war.  In  July,  1805,  he  sold  and  con- 
veyed the  estates  to  Josias  Collier ;  the  consideration  for  the  •pur-  [•281] 
chase  was  a  sum  of  250/i  and  an  annuity  of  52/.  10^.  per  annum, 
to  be  paid  to  him  by  weekly  payments,  for  his  life.  The  estates  were  of 
considerable  value;  it  was  admitted  by  the  answer  that,  at  the  death  of 
Collier,  in  the  year  1809,  the  rental  amounted  to  189/.  10^.,  exclusive  of  a 
part  of  the  property  which  had  been  sold  (by  Collier  in  his  lifetime.  The 
same  solicitor  was  employed  in  the  purchase  for  Collier  and  Stilwell :  the 
latter  afterwards  went  to  sea  again,  being,  as  the  bill  alleged,  apprehended  as 
a  deserter,  and  died  intestate  in  the  year  1809,  on  board  of  one  of  his 
majesty's  ships ;  the  plaintiff  Thomas  Slilwell  was  his  heir  at  law.  Collier 
died  in  December,  1809,  having  devised  the  estates  to  two  of  the  defendants, 
and  appointed  the  two  other  defendants  his  executors.  The  bill  was  filed  in 
1816. 

Besides  these  facts,  the  bill  stated  various  other  circumstances  tending  to 
affect  the  transaction  with  fraud ;  it  was  alleged  that  John  Stilwell  was  a  per- 
son very  ignorant  and  inexperienced,  of  weak  intellects,  and  in  constant  habits 
of  intoxication  ;  that  he  confided  the  management  of  the  property  to  Collier, 
who  had  previously  been  in  possession  in  right  of  his  wife,  and  who  kept  him 
in  the  dark  as  to  its  real  value  ;  that  he  was  much  distressed  for  want  of  money ; 
and  that  he  was  persuaded  to  execute  the  deeds  under  the  idea  that  they  con- 
veyed the  estates  for  his  life  only,  and  would  save  him  the  trouble  of  managing 
them.  The  defendants  by  their  answer  stated  themselves  to  be  ignorant  of  all 
these  circumstances. 

(a)  See  Ex  parU  Read,  1  Glyn  &  Jamawm,  S34. 
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The  Vice-Chancetlor  having  upon  the  motion  of  the  plaintiff,  made  an  order 
for  the  appointment  of  a  reoeiver,(a)  the  defendants  now  moved  to  discharge 

that  order. 
l*28gj        •Mr.  Hart  and  Mr.  Barber  in  support  of  the  qootion. 
}/Lt.  Roupell  on  the  other  side. 


September  4. — The  1|0RB  Chancellor  :— This  was  an  application  to 
discharge  an  order  of  the  Vioe-^Chancellor  for  the  appointment  of  a  receiver. 
The  plaintiff  states  himself  to  be  the  heir  at  law  of  a  person  entitled  to  some 
real  estates  which  were  purchased  by  one  Collier  at  the  price  of  250Z.  and  a^ 
annuity  of  fifty  guineas  per  annum,  the  ordinary  current  value  of  an  estate  of 
ISQl.  per  annum  being  much  ipor^, 

When  the  motion  was  made,  it  was  represented  as  bringing  before  the  pourt 
the  dry  question,  whether  iniidequacy  of  pricQ  be  su^cient  to  set  aside  a  sale. 
It  is  most  certain  that  in  general  a  sale  will  not  be  ^  aside  pn  that  ground ; 
yet  there  pay  be  cases  pf  inadequacy  ^  enormously  great  as  tP  form  a  ground 
for  cancelling  the  oontrapt.[Il  And  though  this  i^  a  hard  c^se,  the  defendants 
taking  oply  a?  devisees,  and  it  being  impossibly  to  impute  to  them  any  thing 
that  can  affect  their  honor  or  character,  yet  it  is  clear  that  the  purchase  was 
procured  frppi  4  person  who  could  not  possibly  judge  for  hiiTiself ;  the  young 
man  was  a  common  sailor,  lately  pome  ashore,  and  much  prpsspd  for  mpney, 
9nd  the  pureha$>er  Knowing  perfectly  the  value. of  the  property. 

The  degree  of  inadequacy  is  greater  than  I  ever  remember ;  )80/.  a  year 
purchased  for  about  60Q/.,  taking  the  annuity  ^t  about  six  or  9even  years  purr 
chase.  And  I  cf^npot  agree  that  the  inadequacy  is  the  only  circumstance  to  be 
{poked  at    The  bill  charges  many  other  circuoistances  that  may  be  very  ipa? 

terial  at  the  hearing. 

[*283]       ^Tbese  circumstances  thp  defendants  in  their  answpr,   say  tha^ 

they  are  ignorant  of,  but  they  do  not  go  tlie  length  pf  saying  that  they 

disbelieve  them. [2]    They  have  npt  stated  any  belief  on  the  subject,  which 

ipdeed  they  could  not  form,  for  it  does  not  appear  that  they  ever  fought  for 

(a)  See  6  Mad,  49.    Reg.  Lib.  B.  1880,  fol,  1315. 

[1]  Vide  Otgood  w.  Pianklin,  3  Johni.  Ch,  Rep.  93.  WilltamMn  r.  Dale,  3  Johnt.  Ch.  Rep.  29d. 
Pike  V,  Vigfi-B,  9  Dm.  4p  W.  951.  aowev  ▼.  girwan,  Uoyd  &  Q.  47.  74,  n.  Wettervelt  v.  Jlfa^A^r 
«Pff ,  1  Hoff.  i^ep.  97.  Ifin^keman  ▼.  $mith,  8  Ron.  433.  ^url  of  PorUpm'e  ▼.  T^yUfr,  4  Sim, 
189.    $uiUre  y,  Hatkell,  4  Domlus.  631.    Oeorge  w.  Riehardwn,  Gilmer*!  (Virginift)  Rep.  930. 

[9]  "  When  a  defendant  answers  that  he  has  not  anj  knowledge  or  inrormation  of  a  fact  eharfed, 
he  answers  sufficietittj,  and  is  not  bonnd  to  declare  his  belief.  He  is  not  to  be  supposed  to  hkV9 
any  belief  one  w^y  or  th^  other.  The  lole  requiring  a  defendant  to  sUt^  hjs  belief,  is  vbep  ho 
sUtes  a  fact  ppon  information  or  hearsay.  |n  such  case  he  most  add  his  bplief,  ox  unbeljef,  of  the 
report  or  information,  fiat  when  he  has  neither  knowledge  or  information  as  to  facts  stated  by 
the  plaintiff,  he  is  not  bound  to  say  mon.^  Kent,  Ok.  IfcrW*  w.  Farker,  3  Johns.  Ch.  Rep.  998. 
Woods  V.  Morrell,  \  Johns.  Ch,  Rep,  107.  Norton  ▼.  yVamot,  3  Edw.  Ch.  Rep.  106.  ftobi^e^n  v 
Woodgati,  id.  *», 
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information  as  to  these  circupistanoest  which  are  so  extremely  imponanl, 
especiaUy  when  connected  with  the  gross  inadequacy  of  price. 

The  point  that  strack  me  was,  whether  on  a  bill  to  impeach  a  sale  for  fraud, 
the  court  interposes  so  strongly  before  the  hearing  as  to  take  away  the  posses- 
sion from  persons  holding  it  under  the  effect  of  deeds  not  yet  set  aside  by  a 
decree  of  the  court ;  and  I  put  it  to  Mr.  Roupell  to  tell  me  whether  he  cookl 
find  any  such  case,  I  tried  also  to  ascertain  whether  the  money  paid  as  the 
price  had  been  satisfied  by  receipt  of  the  rents  and  profits ;  f9r  if  not,  the  de-« 
feodants  would  be  entitled  to  hold  as  incumbrancers  for  so  much  as  had  not 
been  received  back  by  perception  of  the  rents  and  profits.  But  that  circum- 
stance fails,  for  I  find  that  the  whole  must  have  been  satisfied.  I  am  ready 
to  admit,  that  I  do  not  remember  any  instance  of  a  receiver  being  so  appointed,, 
but  still  the  question  is,  whether  there  may  not  be  a  case  where  it  ought  to  b» 
done.  If  the  case  stated  be  true,  and  it  is  more  than  probable  that  it  is  true, 
the  inadequacy  was  so  monstrous,  the  situation  of  the  young  man,  and  the 
state  of  his  intellect  were  such,  that  it  is  hardly  possible  to  suppose  that  the 
transaction  can  stand  ;  and  I  thinly,  therefore,  that  this  is  a  case  where  such 
w  order  may  be  made,  though  it  is  not  the  general  habit  of  the  courts 


•Brown  v.  Db  Tastbt.  [*2b4] 

1819  i  November  8,  9, 19.    1831 ;  Janaary  17, 18 ;  Febroar;  27 ;  May  19,  S2 }  September  5. 

Qtt  the  death  of  one  partner,  the  eurvivor  retaining  his  capital  and  employing  it  in  the  trade,  de 
creed  to  account  for  the  profits  derived  from  it,  making  htm  proper  allowances  for  the  manage- 
ment of  the  buaiiMM. 

A«,  B.  and  C,  being  partoen  togetker,  A.  agreet  with  D.  to  give  bin  a  moieiy  of  his  shape  in  Um 
concern ;  an  account  may  be  decreed  between  A.  Md  D.  withont  making  B.  and  G.  parties. 

An  order  inconsistent  with  the  original  decree  cannot  be  made  upon  exceptions  to  the  report. 

Anthony  Manqin  having  for  some  years  canied  on  business  in  London  as 
a  merchant,  and  being  advanced  in  years»  agreed  with  the  defendant  De  Tas«» 
tet,  in  September,  1800,  to  relinquish  his  business  to  him.  By  the  agreement, 
Mangin's  interest  in  the  house  was  to  cease  from  the  Ist  of  September,  1800, 
and  he  was  to  have  credit  for  what  should  appear  due  to  him  on  the  settle 
ment  of  the  accounU,  and  was  to  be  at  liberty  to  withdraw  one-fourth  of  it 
immediately  ;  another  fourth  in  September,  1801 ;  and  the  rest  in  the  course 
of  the  year,  1802,  with  the  exception  of  about  3000/.  or  4000/.  which  he  was 
to  leave  in  the  house  for  eighteen  months  longer ;  the  concern  was  to  be  car-» 
tied  on  for  four  years  under  the  firm  of  Anthony  Mangin,  and  his  retirement 
was  not  to  be  announced.  De  Tastet  about  the  same  time  admitted  M.  A. 
De  Paiva  and  Frederick  Grellet  into  partnership  with  him  in  the  business  ; 
they  were  each  to  have  one-fourth  share.  De  Tastet  was  engaged  in  another 
mercantile  house,  under  the  firm  of  Firmin  De  Tastet,  &  Co. ;  and  the  affairs 
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of  the  bouse  of  Anlhony  Maogin  were  chiefly  managed  by  De  Paira  and 
Grellet. 

In  the  couvae  of  the  year  1802,  Mangin  became  desirous  of  again  entering 
into  the  business,  and  D9  Tastet,  at  his  request,  agreed  to  let  him  have  one* 
half  of  his  (De  Tastet's)  moiety  of  the  partnership  for  his  life,  to  commence 
from  September,  1800,  the  time  when  he  retired.  This  agreement  between 
De  Tastet  and  Mangin  was  partly  contained  in  a  letter  written  by  the 
[*285]  latter  to.  the  former,  agreeing  to  take  a  fourth  share,  and  to  run  *thc 
risk  of  the  business  in  halves  with  him  ;  there  was  no  other  written 
memorandum  relating  to  it. 

In  July,  1803^  Mangin  died  intestate,  leaving  one  daughter,  who,  with 
her  husband,  was  the  plaintiflf  in  this  suit.  At  the  time  of  Mangin's  death 
a  considerable  part  of  his  property  was  embarked  in  the  house  as  his  share 
of  capital,  of  which  De  Tastet  and  his  partners  possessed  themselves,  and 
coniined  to  employ  it,  together  with  their  own  property,  in  their  trade.  Grel- 
let retired  from  the  partnership  in  1807,  and  De  Paiva  in  1808,  leaving  De 
Tastet  the  sole  proprietor  of  the  house ;  on  their  retirement,  one  of  them 
received  from  him  5000/.  and  the  other  6000/.,  subject  to  the  taking  of  the 
accounts. 

The  plaintiff,  who  had  taken  out  administration  to  Mangin,  filed  the  bill  in 
June,  1809,  against  De  Tastet,  praying  an  account  of  Mangin's  property  in 
the  partnership,  and  of  the  profit  or  interest  made  with  it  since  his  death ; 
alleging,  as  the  cause  of  the  delay,  that  she  had  been  put  off  from  time  to 
time  by  various  excuses.  De  Tastet,  in  his  answer,  admitting  the  circum- 
stances as  stated  above,  and  that  he  had  in  his  hands  a  balance  of  1571/. 
due  to  Mangin's  estate,  stated,  as  a  reason  for  not  having  sooner  accounted 
with  the  plaintiff,  that  her  legitimacy  was  questioned  by  some  relations  of 
Mangin,  who  clanned  to  be  his  next  of  kin,  and  had  opposed  her  application 
for  letters  of  administration  in  the  ecclesiastical  court ;  and  he  submitted 
(hat  Grellet  and  De  Paiva  were  necessary  parties.  The  bill  was  then  amend- 
ed by  adding  them  as  defendants,  and  also  the  persons  who  claimed  to  be 
next  of  kin  to  Mangin.  Grellet  was  out  of  the  jurisdiction.  De  Paiva,  by 
his  answer,  stated  his  ignorance  of  the  agreement  in  1802,  by  which 
[*286J  Mangin  was  re-admitted  into  the  business :  it  *was  a  contract  between 
Mangin  and  De  Tastet  only,  and  he  therefore  contended  that  he  was  not 
accountable  to  the  former  or  his  representatives.  The  question  of  the  plain- 
tiff^s  legitimacy  was  determined  in   her  favor,  by  an  issue  directed  in  July, 

1811,  to  try  the  fact.  The  balance  admitted  by  De  Tastet  was  paid  into 
court  in  January,  1810. 

The  cause  was  heard  before  the  Master  of  the  Rolls  on  the  6th  of  March, 

1812,  when  a  decree  was  made  for  an  account  of  the  dealings  and  transac- 
tions between  the  defendant  De  Tastet  and  Mangin  in  his  lifetime,  and  of  the 
property  of  Mangin  which  was  in  the  hands  of  De  Tasiet,  or  of  him  and 
his  partners  De  Paiva  and  Grellet  at  the  time  of  Mangin's  death,  ^r  which 
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was  afterwards  possessed  by  hi  id  or  them;  and  also  an  accooot  of  all  pro- 
fits and  gains  made  of  or  by  meaas  of  such  property  by  De  Tastet,  or  by 
him  and  De  Paiva  and  Grellet ;  and  it  was  ordered  that  what,  upon  the  taking 
of  such  accounts,  should  appear  to  have  come  to  the  hands  of  De  Tastet, 
or  of  him  and  De  Pavia  and  Grellet,  and  to  be  the  amount  of  the  profits  and 
gains  so  made  of  or  by  means  of  Mangin's  property,  should  be  answered  by 
De  Tastet.  The  bill  was  dismissed  as  against  De  Pavia  with  costs,  to  be 
paid  by  the  plaintiflf,  and  repaid  by  De  Tastet.  From  this  decree  the  defen- 
dant De  l*astet  shortly  after  appealed. 

Pending  the  appeal,  the  accounts  proceeded  in  the  master's  office.  The 
masteri  by  his  report  made  in  May»  1817,  after  stating  that  Mangin  was  at 
the  time  of  his  death  a  partner  with  De  Tastet  in  the  business  of  a  mer- 
chant carried  on  by  them  and  De  Patva  and  Grellet,  under  the  firm  of  A.  Man  > 
gin,  found  a  balance  of  17,532/.  due  to  Mangin  from  the  concern  at 
that  time,  which  sum  continued  to  be  employed  in  it,  as  well  as  *cer-  [*287] 
tain  other  sums  of  money  belonging  to  Mangin  subsequently  got  in  ; 
he  found  that  the  property  of  Mangin  formed  a  considerable  part  of  the  cspi- 
tal  employed  in  the  trade  up  to  December,  1807,  and  from  that  time  till  De- 
cember, 1810,  exceeded  the  whole  amount  of  the  capital  employed  ;  in  De- 
cember, 1810,  the  trade  was  discontinued.  He  had  given  Mangin  credit  for 
a  share  of  the  profits  of  the  business  in  proportion  to  his  share  of  the  capi- 
tal employed  in  it  down  to  December,  1807,  and  for  the  whole  of  the  profits 
from  that  time  to  December,  1810,  and  found  a  balance  of  62,604/.  due  from 
De  Tastet  The  account  had  not  been  carried  beyond  1810,  and  had  not 
extended  to  profit  or  interest  beyond  that  made  in  the  business. 

The  defendant  De  Tastet  took  exceptions  to  the  report,  which  were  amend- 
ed by  order,  and  were,  first,  that  the  property  of  Mangin  only  formed  a  part 
of  the  capital  employed  in  the  trade,  and  that  a  considerable  part  of  that  capi- 
tal consisted  of  the  moneys  of  De  Tastet ;  secondly,  that  in  taking  the  account 
of  profits,  the  master  ought  to  have  ascertained  what  profit  was  actually  made 
by  means  of  the  property  of  Mangin,  or  that  he  ought  to  have  followed  the 
original  agreement,  according  to  which,  if  the  whole  of  the  moneys  employed 
in  the  business  were  to  be  considered  as  the  property  of  Mangin,  the  clear 
gains  arising  from  it  could  only  be  considered  as  one-fourth  of  the  proceeds, 
the  remaining  three-fourths  being  to  be  allowed  to  the  other  partners  for  the 
assistance  afibrded  by  them  to  the  business  ;  thirdly,  that  the  balance  amount- 
ed only  to  8089/. 

It  appeared  that  the  master  had  taken  the  account  upon  the  principle  of 
adding  to  Mangin's  capital  his  share  of  profits  in  each  year ;  the  amount 
thus  constituted  was  taken  as  his  capital  in  the  next  year,  and  a  *prd-    [*288] 
poTtionate  share  of  the  profits  was  assigned  him.    It  was  insisted,  on 
the  part  of  De  Tastet,  that  great  part  of  Mangin's  property  had  been  employed, 
not  in  the  business,  but  in  discounting  bills  of  exchange ;  and  that  a  consider- 


289  CASES  IN  CHANCERY. 

1831.— Brown  ▼.  De  Tftstet 

able  portion  of  the  profits  was  attributable  to  his  own  personal  influeotfe  and 
connections,  and  to  the  exertions  of  himself  and  his  partners. 

The  exceptions  were  argued  before  His  Honor  the  Yice^Chancellori  whO| 
upon  hearing  them^  made  an  order  dated  the  23d  of  Julyi  1818,  referring  it  to 
the  master  to  retiew  the  report,  and  to  inquire  whether  the  concerns  of  the 
firm,  as  they  stood  at  the  death  of  Mangin,  were  in  any  manner  and  how  kept 
separate  and  distinct  from  the  concerns  of  the  firm  that  was  Carried  on  after 
his  death,  and  whether  the  concerns  of  the  new  firm  were  in  any  manner,  and 
how  and  to  what  extent  aided  or  supplied  from  the  concerns  of  the  old  firm  | 
and  it  was  declared  that  the  shares  of  profits  which  after  the  death  of  Mangia 
were  paid  by  De  Tastet  to  the  junior  partners  of  the  concern  were  to  be  eon* 
sidered  as  in  the  nature  of  wages,  and  to  be  allowed  to  De  Tastet  in  discharge 
of  the  account  of  the  profits  of  the  concern ;  and  the  master  was  to  inquire 
what  would  be  a  reasonable  compensation  to  De  Tastet  for  his  personal  atten* 
tion  and  credit,  which  was  also  to  be  allowed  to  him.[l]  From  this  order  the 
plaintiflf  appealed.  ) 

The  appeal  against  the  decree  came  on  to  be  h6ard  before  the  Lord  Chan* 
cellos  on  the  8th,  9th^  and  12th  of  November^  1819,  when  his  Lordship  de* 
sired,  that  the  appeal  against  the  Vice-Chancellor's  order  should  also  be  brongbt 
on  ;  the  argument  on  both  appeals  was  renewed  on  the  17th  of  January,  1821, 

and  several  subsequent  days. 
[*289]  ♦The  Attorney  General,  Mr.  Home,  Mr.  Winthrop,  and  Mr.  Puhner 
for  the  plaintiff,  in  support  of  the  decree,  argued,  that  upon  the  princi^ 
pies  laid  down  in  Crawshay  ▼.  CoIlins,(a)  the  defendant  was  accountable  for 
the  profits  he  had  made,  by  unjustly  detaining  the  property  of  his  deceased 
partner,  and  employing  it  in  his  trade.  The  defendant  cannot  allege  the  diffi- 
culties of  taking  the  account  as  a  reason  for  his  withholding  the  profits  ;  those 
difficulties  having  been  occasioned  by  his  own  conduct,  in  blending  together 
the  produce  of  the  capital  of  another  with  that  of  his  own  capital  and  his  own 
labor. 

The  defendant  De  Tastet,  is  made  responsible  for  his  partneis  as  well  as  for 
himself,  on  account  of  the  peculiar  nature  of  the  connection  between  th»e 
parlies.  When  Mangin,  in  1802,  returned  to  the  business,  the  agreement  that 
he  made  was  with  De  Tastet  only,  and  not  with  De  PaiVa  or  Grellet.  He 
agreed  to  take  a  half  of  De  Tastei's  moiety,  not  a  fourth  share  of  the  con» 
cern  :  thus,  there  was  a  partnership  between  De  Paiva,  Orellet,  and  De  Tas>> 
tet,  and  a  sub-contract  between  the  latter  and  Mangin.  There  being  no  privity 

(a)  15  Yes.  218. 

[1]  **  Parlnen  are  not  entitled  to  chftrge  each  other,  or  the  drm  of  whieh  thej  are  memberB,  for 
their  eenrices  in  the  co-partnenhip  bueiness,  unlets  there  is  a  speeial  a^rreetnent  to  that  efiect ;  or 
where  sach  an  agreement  can  be  implied  from  the  course  of  busihess  betweetr  the  eo.partnen,a8bj 
making  such  aUowanoes  in  the  adjustment  of  the  acconnts  ftom  time  to  time  daring  the  cootinoanee 
of  the  oo-partnerabip,  or  from  the  natiue  of  the  serrioe  performed  being  that,  whioh  is  not  usual 
for  one  co-partner  to  perform,  without  receiving  a  sepatate  compensation  therefor.**  Walworth,  Ch. 
Caldwell  w.  Leihn,  7  Paige,  504. 
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of  ccmtract  between  Mangin  and  the  two  other  partners,  he  could  not  call  upon 
them  for  an  acoouot ;  the  bill  was  consequeutly  dismissed  i^ainst  De  Paiva, 
his  answer  not  admitting  any  thing  to  entitle  us  to  a  decree  against  him.  The 
agreement  of  Mangin  being  with  De  Tastet  ooly»  gives  us  a  right  to  look  to 
him  only  for  reimbursement.(a) 

Upon  the  appeal  from  the  order  made  by  the  Vice-Chancellor,  they  obsenred, 
that  It  aimed  at  establishing  a  principle  different  from  that  of  the  decree.  The 
master  being  directed  to  inquiie  what  profits  were  made  by  the  capital 
of  Mangin,  proceed  to  estimate  *the  profits  of  each  year,  and  assigned  [*290] 
to  Mangin  a  share  of  them,  proportionate  to  his  share  of  the  capital 
employed.  He  then  said,  that  that  share  of  profit  ought  to  have  been  paid  over 
or  set  apart,  instead  of  which  it  was  continued  in  the  trade,  and  became,  there- 
fore, part  of  the  capital  employed  in  the  concern  in  the  next  year,  and,  conse* 
quenily,  in  the  next  year  be  has  credit  for  a  share  of  profits  in  proportion  to 
bis  increased  capital,  and  so  on  for  each  successive  year.  Now,  according  to 
the  Vice-Chancellor's  order,  a  fourth  of  the  profits  is  to  be  allowed  to  Grellet 
and  De  Paiva,  and  a  share  also  to  De  Tastet ;  if  the  allowance  to  De  Tastet 
be  the  same  as  to  the  others,  one  fourth  only  remains  for  Mangin  ;  and  at  all 
events  he  must  have  less  than  an  half,  however  large  his  capital  may  have  been. 
The  order  gives  them  the  same  as  if  the  partnership  was  still  subsisting ; 
whereas,  according  to  Crawshay  v.  Collins^  it  is  considered  to  be  dissolved, 
and  the  right  to  the  profiu  is  looked  upon  as  resulting  from  the  employment  of 
capital,  and  not  from  the  partnership  contract.  If  any  compensation  for  their 
services  was  to  be  made,  it  might  have  been  claimed  as  a  just  allowance. 

Mr.  Hart  and  Mr.  Wakefield  for  the  defendant  De  Paiva. 

Mr.  WethereUj  Mr.  Heald,  and  Mr.  Pepys  for  the  defendant  De  Tastet,  in 
support  of  the  appeal  from  the  decree,  contended,  that  it  was  not  justified  by 
the  case  of  Crawshay  v.  Collins.  In  that  case  inquiries  were  first  directed 
as  to  the  nature  of  the  property,  and  the  mode  in  which  it  had  been  employed, 
with  the  view  of  ascertaining  how  far  the  principles  there  stated  could  be  ap- 
plied. Here  there  is  no  inquiry,  and  no  declaration  of  the  principle  on  which 
the  decree  is  founded.  It  must  be  observed,  that  in  Crawshay  v. 
Collins  the  capital  ^consisted  in  a  great  measure  of  houses,  utensils,  [*291j 
and  goods ;  it  was  the  case  of  a  joint  possession  of  specific  chattels. 
But  the  business  of  a  commission  merchant  is  different ;  the  retiring  partner 
could  claim  only  a  money  balance  upon  the  settlement  of  their  accounts  ;  it 
was  a  mere  debt;  there  was  nothing  specific.  It  may,  perhaps,  be  possible  to 
follow  a  stock  consisting  of  specific  articles  ;  but  upon  what  rule  is  the  calcu- 
lation of  the  profits  arising  from  money  to  be  made  ?  The  defendant  carried  oa 
this  trade,  and  he  owed  a  sum  of  money  to  Mangin ;  but  it  is  not,  therefore, 
to  be  assumed  that  it  was  in  this  trade  that  Mangin's  money  was  employed. 
It  was  mixed  up  with  the  general  property  of  the  defendant,  some  of  which 

(a)  See  Bra^  v.  Fromant,  6  Madd.  5. 
23 
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was  engaged  in  this,  aod  tome  in  other  concerns,  at  different  rates  of  profit^ 
some  in  discounting  bills  at  5  per  cent.  only.  And  is  it  to  be  said  that  the 
balance  due  to  Mangin  was  en^ployed  in  this  particular  eoncern  rather  thao 
the  others,  only  because  this  was  the  naost  Iucraii?e  ?  It  was  upon  these 
grounds  that,  in  the  case  of  Crawshay  v.  Collins^  your  Lordship,  after  a  report 
had  been  made,  reouired  it  to  be  re? iewed^  that  the  master  might  distinguish 
between  the  cafntal  and  the  stock  in  trade,  conceiving  that  they  must  be  differ* 
ently  treated,  with  respect  to  the  question  of  the  account  of  profit8.(a) 

This  decree  furnishes  no  rule  by  which  the  master  is  to  ascertain  what  pro* 
portion  of  the  profits  was  derived  from  the  capiul  of  Mangin ;  it  is  clear  that 
it  cannot  be,  as  the  master  has  supposed,  in  proportion  to  the  amount  of  the 
capital  employed,  for  profits  depend  not  upon  capital  alone,  but  upon  labor* 

attention,  skill,  and  knowledge  of  the  business,  influence,  and  contiec- 
[*292j    tion.     *^The  proportion  of  profits  referable  to  capital,  and  to  the  per* 

sonal  services  of  the  partners,  depends  on  the  nature  oi  the  business ; 
but  how  is  the  division  to  be  made  ?  These  are  difficulties  that  should  weigh 
with  the  court  before  an  account  is  directed,  for  taking  which  no  satisfactory 
mode  is  known.  Gases  of  the  greatest  hardship  have  occurred,  flowing  from. 
the  doctrine  supposed  to  be  established  by  Crowshay  v.  CoUins.  It  is  sup* 
posed  that  if  the  representatives  of  a  deceased  partner  caa  establish  a  balance 
of  the  smallest  amount  against  the  survivor,  they  are  entitled  to  a  participatioA 
in  the  profits,  and  as  a  consequence,  to  an  inspection  of  the  books,  and  an  ac-t 
count  of  all  the  concerns  of  the  partnership.  An  immediate  settlement  is  often 
impossible  ;  and  when  there  are  outstanding  transactions,  the  surviving  part* 
ner  cannot  at  once  ascertain  whether  the  balance  is  in  his  favor  or  against  him ; 
and  he  is  left  in  doubt  whether  be  is  carrying  on  the  trade  for  the  benefit  of 
himself,  or  for  that  of  others,  who  may  start  up  at  a  distance  of  tia>e,  exposa 
all  his  affairs,  and  involve  him  in  the  utmost  vexation. 

Another  objection  to  the  decree  is,  Uiat  it  makes  De  Tastet  responsible  foK 
his  partners,  treating  him  as  the  only  person  accountable  to  Mangin.  He  must 
have  known  that  Grellet  and  De  Paiva  were  jointly  interested  in  the  concern } 
and  how  can  his  representatives  be  allowed  to  treat  it  as  a  firm  consisting  of 
himself  and  De  Tastet  only  ?  It  is,  besides,  inconsistent  with  the  bill,  which 
states  a  partnership  between  the  four ;  and  if  the  plaintiffs  found  by  the  an* 
swer  that  they  could  make  a  case  of  separate  liability  against  De  Tastet  alone, 
they  should  have  re-amended  the  bill,  to  give  him  an  opportunity  of  meeting 

it.  According  to  the  agreement  between  De  Tastet  and  Mangin,  a 
[*298]   part  of  the  property  *of  the  latter  was  to  be  left  in  the  house  for  four 

years,  from  September,  1800;  but  the  account  as  to  the  whole  is  di* 
reeled  to  commence  from  the  time  of  his  death. 

With  respect  to  the  order  of  the  Vice-Chancellor,  they  contended,  that  it 
was  not  inconsistent  with  the  decree,  but  explained  it,  by  prescribing  the  modd 

(a>  1  JacA  Wa&.S67. 
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an  wbieh  the  accoant  wm  to  be  taken  ;  and  tkat  it  waa  correct  ia  makiog  al- 
lowaoees  for  the  aervicea  of  De  Tastet  and  the  other  partners. 


September  5.— The  Lord  Chancellor  (after  elating  the  decree,  report,  and 
eiceptiona,  and  the  order  of  the  S8d  of  July,  1618.)  This  order  does  not 
appear  to  me  to  decide  any  thing  upon  any  one  point  of  the  exce^puons :  it 
only  sends  the  cause  back  to  the  oaaster  with  certain  declarations.  When  it 
came  before  me,  it  occurred  to  me  to  doubt  whether  it  was  competent  to  the 
court  npon  exceptions  to  make  an  order  not  quite  consistent  with  the  original 
decree  :  from  the  time  of  the  pronunciation  of  the  decreci  all  the  subsequent 
proceedings  should  be  consistent  with  it,  and  if  upon  the  argument  of  excep- 
tions, it  appears  that  the  justice  of  the  case  cannot  be  got  at  without  an  altera- 
tion  of  the  decree,  it  must  be  relieard  [I]  I  have  also  entertained  doubts  which 
I  have  not  been  able  to  subdue,  as  to  there  being  any  thing  to  authorize  the 
first  inquiry  directed  ;  whether  the  concerns  of  the  firm  as  ttiey  stood  at  the 
death  of  Mangin,  were  kept  distinct  from  those  of  (he  firm  continued  afterwards. 
I  mean,  I  doubt  whether  I  could  do  it  upon  anything  alleged  in  the  pleadings  ; 
for  it  is  certainly  an  important  question,  even  if  there  be  no  foundation  for  it 
in  the  pleadings,  whether  the  court  could  make  a  satisfactory  decree  without 
haring  such  an  inquiry  made. 

*I  should  have  infinite  difficulty  in  affirming  xhb  other  declaration,    [*294] 
that  the  sums  paid  to  the  junior  partners  should  be  considered  as  in 
the  nature  of  wages  ;  not  that  it  may  not  turn  out  to  be  reasonable,  but  I  ap* 
prebend  that  where  the  decree  directs  the  master  to  make  all  just  allowances 
to  the  parties,  the  regular  course  of  proceeding  would  have  been  to  crave  this 
deduction  from  the  profits  paid  to  the  persons  carrying  on  the  business,  aa 
a  just  allowance.     If  that  be  done,  it  may  be  discussed  before  the  master,  and 
when  his  report  is  made,  the  court  might  be  called  on  to  decide  it,  not  upon 
these  general  exceptions  that  are  not  pointed  to  it,  but  upon  an  exception  as  to 
that  which  had  been  submitted  to  him  as  a  just  allowance.    It  is  not  in  the 
ordinary  course  for  the  court  in  matters  of  this  nature,  to  say  in  the  first 
instance  what  is  a  just  allowance.    I  do  not  say  that  it  was  an  improper  con« 
jideration,  what  was  a  just  allowance,  but  this  was  not  the  proper  mode  of  get- 
ting at  it.    The  same  observation  applies  to  the  inquiry  as  to  what  will  be  a 
reasonable  compensation  for  De  Tastet's  personal  attention.     I  do  not  mean  to 
•ay  that  the  master  should  not  have  made  such  an  allowance,  or  that  the  court 
might  not  by  the  original  decree  have  directed  his  attention  to  it,  but  I  think  it 
could  not  be  done  upon  exceptions. 

The  consideration  of  the  original  decree  is  now  regularly  before  the  court, 
and  ppeaking  with  great  deference  and  great  humility,  I  own  I  do  not  think 
that  I  should  have  made  a  decree  in  these  terms.    The  bill  aims  at  an  account 

[IJ  AsabtUntial  fariation  of  a  deerae  can  only  be  made  on  rehearing.    CUrk  w.  Hall,  7  Paige, 
363.    Ray  ▼.  Cornier,  8  Edw.  Ch.  Bep.  478. 


SW  CASES  IN  CHANCERY. 


1831.— Brown  ▼.  De  Tastet. 


of  the  dealings  of  the  parinerehip,  and  of  the  personal  estate  of  Mangin  pos- 
sessed by  the  defendant,  and  it  seeks  for  all  proper  directions  to  be  given  with 
respect  to  the  use  made  by  the  defendant  and  those  in  partnership  with  him 

of  the  property  of  Mangin,  and  considering  the  peculiar  nature  of  such  a 
P295]    *bii],  it  seenas  to  me  that  the  terms  of  the  decree  are  too  loose  to  point 

the  master's  attention  to  the  matter  with  the  precision  and  particulari- 
ty with  which  such  an  account  ought  to  be  taken. 

I  should  here  remark,  before  proceeding  further,  that  upon  reading  the 
bill  and  the  answer  of  De  Tastet,  I  am  satisfied  with  so  much  of  the  decree 
as  considers  him  to  be  solely  liable  not  only  for  his  own  transactions,  but  for 
those  of  De  Paiva  and  Grellet. 

The  master  in  the  execution  of  the  decree  has,  I  am  informed,  proceeded 
upon  the  case  of  Crawshay  v.  CoUins.{a)  In  that  case  three  persons,  Col- 
lins, Noble  and  Boughton,  carried  on  the  business  of  pump  and  engine  manu- 
facturers in  partnership  together.  In  1803,  a  commission  of  bankrupt  issued 
against  Noble,  and  in  1804,  the  bill  was  filed  by  his  assignees,  claiming  three- 
eights  of  the  profits  of  the  business  which  remained  unaccounted  for  at  the 
time  of  the  bankruptcy,  or  which  had  accrued  since,  and  also  of  two  patents, 
and  the  profits  derived  from  them.  The  question,  therefore,  was,  whether 
the  assignees  of  Noble  were  entitled  to  the  same  relief  that  he  himself  would 
have  been  entitled  to  if  he  had  not  become  a  bankrupt :  a  bankruptcy  dissol- 
ving a  partnership  in  the  same  manner  as  death,  in  this  respect  only  that 
assignees  have  rights  somewhat  similar  to  those  which  the  representatives 
have  where  the  partnership  is  dissolved  by  death.  It  was  argued,  that  in 
both  cases  the  demand  to  be  made  by  the  representatives  of  a  deceased  part* 
ner,  or  the  assignees  of  a  bankrnpt,  was  limited  to  that  sum  of  money  which 
if  the  account  had  been  taken  at  the  dissolution,  would  have  been  found 
due  from  the  surviving  or  solvent  partner,  leaving  all  the  property 
[*296]  in  ^'their  hands.     On  the  other  hand  it  was  argued,  that  in  many 

cases  that  could  not  be  the  law  ;  for  instance,  if  immediately  after 
the  bankruptcy,  all  the  stock,  which  in  that  case  consisted  of  manufactured 
goods,  pumps,  and  such  things,  had  been  sold  for  a  sum  of  money,  three- 
eights  of  which  wouW  have  been  more  than  what  was  due  to  the  bankrupt, 
taking  the  account  as  matter  of  debt,  then  the  assignees  being  certainly  ten- 
ants in  common  till  the  stock  was  converted,  and  the  identical  stock  being 
sold,  and  three-eights  of  it  yielding  more  than  what  was  due  to  the  bankrupt 
at  the  time  of  his  bankruptcy  as  the  calculated  value,  what  pretence  could 
there  be  for  saying  that  the  assignees  should  no  thave  a  proportion  of  what  it 
sold  for  t 

But  it  is  asked,  will  you  say  that  in  all  cases  where  there  is  a  partnership, 
such  is  to  be  the  consequence  of  carrying  on  the  business,  that  the  profits  shall 
be  divisible  in  the  same  way  as  if  the  partner  had  not  died  or  had  not  become 

<a)  15  Vet.  218* 
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bankrupt  ?  I  say  no  ;  I  do  not  mean  to  say  that  it  will  be  so  in  all  cases ; 
but  00  the  other  band,  I  will  not  deny  that  it  may  be  the  law  in  some  cases. 
The  general  principle,  I  should  say,  ought  to  be  this ;  that  as  it  is  quite  com- 
petent  to  the  parties  to  settle  the  accounts  and  to  mark  out  the  relation  be- 
tween themselves  as  creditors  or  debtors,  so  where  there  is  a  non-settlement 
of  the  account,  (though  a  settlement  may  sometimes  introduce  great  bard* 
ships  and  difficulties,)  yet  those  who  choose  to  employ  the  property  of  an- 
other for  the  purposes  of  their  trade,  exposing  it  to  all  the  risks  of  insolvency 
or  bankruptcy,  have  no  right  to  say,  that  the  account  shall  not  be  taken,  if 
it  can  be  taken  without  incurring  difficulties  which  might  embarrass  the 
bouse  to  such  an  extent  as  to  make  it  unjust  to  demand  it. 

*I  had  thought  that  I  bad  always  taken  great  care  to  lay  down  [*297] 
nothing  that  was  more  than  law,  and  on  reading  my  judgment  in 
Crawshay  v.  Collins^  I  think  it  will  be  found  that  I  have  been  sufficiently 
careful  not  to  do  it  there.  His  Lordship  here  read  several  passages  from 
that  case,  noticing  the  caution  he  had  used,  and  stated  that  the  decree  there 
was  for  an  inquiry  as  to  what  profits  had  been  made  by  means  of  the  stock  in 
trade  and  capital  of  the  partnership  business  as  the  master  should  find  it  to  be 
constituted,  adding  that  it  was  the  simplest  of  all  cases,  being  nothing  but  a 
manufactory  of  pumps  and  engines. 

Now  I  think  that  decision  goes  no  further  thah  to  call  on  me  to  consider 
what  decree  ought  to  have  been  made,  under  all  the  circumstances  that  be- 
longed to  De  Tastet's  possession  of  Mangin's  property,  and  his  applying  it  to 
a  business  which  is  no  further  explained  in  the  report,  than  by  being  stated  to 
be  that  of  a  merchant,  which  may  mean  five  hundred  different  things  ;  to  con- 
sider whether  I  should  have  made  this  decree,  or  whether  it  would  have 
been  my  duty  to  have  directed  special  inquiries,  with  a  view  to  the  determin- 
ation of  what  I  could  or  could  not  do,  on  a  just  application  to  this  case  of  the 
principles  which,  in  Crawshay  v.  Collins^  appeared  to  me  to  be  right,  with 
that  caution  with  which  they  are  there  laid  down.  I  think  some  alterations  in 
the  original  decree  will  be  necessary  ;  I  shall  not  comment  minutely  on  the 
circumstance  that  the  exceptions  have  been  dealt  with  in  a  way  as  to  which  I 
should  have  entertained  considerable  doubt,  according  to  my  notions  of  the 
practice ;  first,  considering  that  upon  exceptions  an  order  should  not  be  made 
inconsistent  with  the  decree ;  and,  secondly,  because  it  would  have 
struck  me,  rather  to  be  matter  to  be  infused  into  the  decree,  than  *to  [*298] 
be  made  the  subject  of  an  order  on  exceptions.  What  I  propose  to 
do  is,  so  to  alter  the  original  decree  as  to  bring  out  the  case  to  which  the  prin- 
ciples that  ought  to  govern  as  to  the  profits  may  be  applied ;  to  give  such 
directions  as  may  be  necessary  for  that  purpose,  and  to  explain  what  it  may 
be  competent  to  crave  as  just  allowance.!  1]  I  do  not  mean  to  intimate 
whether  the  master  should  allow  wages,  as  they  are  called,  or  compensation, 

[1]  Vide  CmJt  v.  C,Mngri4gt,^9^  ttt. 
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bat  it  cannot  be  denied,  that  if  the  business  be  such,  that  on  the  death  of  the 
party  other  persons  are  concerned  in  aiding  it  by  the  application  of  their  skill, 
their  sewices,  and  their  money,  a  great  deal  may  be  included  under  the  head 
of  just  allowances,  which,  till  the  master  has  thoroughly  sifted  it,  the  court 
cannot  determine.[l] 

The  order  pronounced  upon  the  appeal  from  the  decree  was  as  follows :— ^ 
His  Lordship  doth  order,  that  the  decree  made  in  this  cause,  bearing  date  the 
6th  day  of  March,  1812,  be  affirmed  generally,  but  with  this  qualification,  as 
to  the  part  of  it  which  directs  the  account  of  gains  and  profits,  that  if  the  mas* 
ter,  to  whom  this  cause  stands  transferred,  shall  find  that  the  late  Anthony 
Mangin,  by  any  written  instrument  contracted  to  receire  interest,  instead  of 
gains  and  profits,  during  any  particular  period,  the  master,  in  taking  the  ac- 
counts, is  to  have  due  regard  to  such  contract,  and  to  state  in  his  report  what 
would  be  the  balance  of  the  account  between  the  parties,  if,  instead  of  gains 
and  profits  being  accounted  for  during  such  period,  interest  only  was  allowed 
during  such  period  ;  and  it  is  ordered,  that  it  be  referred  to  the  master 
{*299j  to  tax  the  defendant  Manuel  De  Paiva,  his  costs  of  the  said  ^appeal, 
and  that  such  coats,  when  taxed,  be  paid  to  him  by  the  said  petitioner 
Firmin  De  Tastet. 

Reg.  Lib.  A.  1821,  fo.  744. 


The  order  pronounced  upon  the  exceptions  was  as  follows : — His  Lordship 
doth  order,  that  the  order  made  in  this  cause,  bearing  date  the  22d  day  of  July, 
1818,  be  reversed,  save  so  far  as  it  directs  the  master  to  review  the  said  re- 
port,  and  his  Lordship  doth  order  that  the  said  order  be  affirmed,  so  far  as  it 
^oth  so  direct,  with  liberty  for  the  defendant,  Firmin  De  Tastet,  in  the  pro- 
ceedings upon  such  review,  to  stibmit  to  the  judgment  of  the  master  any  claims 
as  just  allowances,  which  he  may  be  advised  ought  justly  to  be  made  to  him, 
by  reason  or  on  account  of  the  management,  transacting,  and  carrying  on  the 
business  or  concern,  at  any  period  or  periods  by  them  the  s&id  Firmin  De 
Tastet,* Manuel  De  Paiva,  and  Frederick  Grellet,  or  any  of  them,  or  by  them 
the  said  Manuel  De  Paiva  and  Frederick  Grellet,  or  either  of  them,  or  any 
other  person  or  persons ;  and  it  is  ordered,  that  the  said  master  do  state  in  his 
report  the  facts  and  reasons  upon  which  he  shall  have  adjudged  any  allowances 
to  be  just  allowances,  if  on  the  behalf  of  the  plainti£f  he  shall  be  requested  so 

[1]'  Lord  Cottenhain  speaking  of  Brown  v.  De  Ta$Utt  observes  :  «*  In  'that  ease  the  plaintiff 
had  I  believe,  ultimately  to  lament,  that  in  attempting  to  give  to  her  what,  abstractedly,  she  was 
thought  to  be  entitled  to,  the  means  by  which  that  object  was  to  be  attained  were  not  sufficiently 
coDsidercd.**  Cro^y  v.  The  Derby  Oae  Light  Company^  3  Myl.  &,  Cr.  435.  The  executors  of « 
testator  who  were  also  his  surviving  partners,  »nd  had  oontiniied  to  employ  bis  share  of  the  part, 
nership  capital  io  trade,  were  held  answerable  for  a  piopoirtionate  shaie  of  the  profits  of  the  trade, 
notwithstanding  that  the  capital  of  the  partnership,  at  the  time  of  the  te»tator*i  decease,  consisted 
only  of  debu  due  to  the  partnership.  Wedderbum  v.  Wedderbutn,  4  Myl.  &  Cr.  41.  S.  C.  S 
Keen,  732.    And  see  Cook  ▼.  ColUmidgt,  post,  607. 
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to  do,  and  state  the  facts  and  reasoita  upon  which  he  shall  have  adjudged  any 
allowances  prayed  not  to  be  just  allowances,  if  he  shall  be  requested  on  the 
behaK  of  the  said  defendant  to  make  such  statements. 

Reg.  Lib.  A.  1821,  fo.  759. 

The  defendant  appealed  to  the  hoase  of  lords,  where  the  Lord  Chancellor's 
decree  was  affirmed. 


*BaicHsifo  V,  Tho&f.  [*300] 

leei ;  MiMK  81 ;  e^pteoibcr  5. 

A  clerk  to  ft  solicitor  commencing  pnctiee  for  bimeelC  not  to  be  restrained  from  acting  at  eolicitor 
for  pertiee  against  whom  his  master  was  employed,  upon  general  allegations  of  his  ha?ing,  in  bis 
former  service,  acquired  information  likely  to  be  prejudicial  to  the  clients  of  his  master. 

A  motion  was  made  on  the  part  of  the  plaintiffs,  that  the  defendants  might 
be  restrained  from  employing  G.  G.  Day,  as  their  solicitor  in  this  suit,  or  as 
their  attorney  or  solicitor  in  any  other  suit  in  equity  or  action  at  law,  commenced 
or* to  be  commenced  in  respect  of  the  matters  in  question  in  this  cause, 
and  to  restrain  6.  G.  Day  from  acting  as  their  solicitor  or  attorney,  and 
from  communicating  to  them,  their  counsel,  clerks  in  court,  solicitor,  attor* 
neysy  or  agents,  any  information  relating  to  the  matters  in  dispute  in  such 
suits  or  actions  which  had  come  to  his  knowledge,  as  clerk  to  the  plaintiff,  T. 
£.  Fisher. 

The  suit  was  commenced  in  the  year  1816,  for  the  purpose  of  setting  aside 
a  bond  entered  into  by  the  plaintiff  Bricheno,  and  by  the  plaintiff  Fisher,  as 
his  surety,  to  the  defendants,  upon  allegations  of  its  having  been  obtained  by 
misrepresentation.  Fisher  was  the  solicitor  for  himself  and  the  plaintiff  Bri- 
cheno, in  the  cause.  G.  G.  Day  had  been  his  articled  clerk  from  the  year 
1812  until  October,  1817,  when  his  articles  expired.  In  the  year  1818  he  was 
admitted  as  attorney,  and  commenced  practice  on  his  own  account.  He  had 
lately  become  the  solicitor  of  the  defendants  in  the  cause. 

It  was  stated  in  the  affidavits  filed  on  the  part  of  the  plaintiffs,  that  G.  G. 
Day,  during  his  clerkship,  bad  been  confidentially  acquainted  with  the  circum- 
stances of  the  suit,  that  he  had  been  employed  to  search  for  cases,  and  copy 
affidavits  and  other  proceedings,  and  had  thereby  acquired  information 
which  would  render  his  *being  concerned  for  the  defendants  highly  [*301] 
prejudicial  to  the  plaintiffs ;  it  was  intimated  that  he  had  beeii  re- 
strained for  the  purpose  of  taking  advantage  of  a  disclosure  of  the  information 
tbus  acquired.  On  the  other  side  this  imputation  was  denied ;  and  it  was 
stated,  that  Mr.  Day  had  been  the  solicitor  of  the  defendants  and  of  their  family 
in  other  matters,  and  that  they  had  employed  him  in  this  cause,  only  from  the 
respectability  of  bis  character,  and  fvom  being  dissatisfied  with  their  former 
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solicitor*  Mr.  Day,  on  his  part,  denied  being  in  possession  of  any  infonnatioii 
which  could  be  injurious  to  the  plaintiffs. 

Mr.  Agar,  and  Mr.  Parker^  in  support  of  the  motiony  cited  Chdmondeley 
V.  Clinton.{a) 

Mr.  Heedd  on  the  other  side. 


1821 ;  March  31. — The  Lord  Chancellor  :-^l*he  case  of  Cholnumdeley 
V.  Clinton^  was  no  more  than  this.  A  gentleman  discharged  himself  from 
being  solicitor  for  Lord  Clinton,  and  the  question  was,  whether  the  court 
would  permit  him  to  turn  his  back  on  his  client,  and  to  go  into  the  service  of 
the  person  against  whom  he  had  been  employed.  Here  the  case  stands 
thus :  Mr.  Day  was  clerk  to  a  gentleman  who  was  solicitor  for  the  plaintiff 
in  this  cause  ;  the  time  of  his  service  expires  :  he  becomes  a  solicitor  on  his 
own  account,  and  then  the  defendants  employ  him. 

There  may  be  cases  where  the  mischief  which  the  case  of  Chol-^ 
[*302]  mondeley  v.  Clinton  was  intended  to  '^counteract,  may  equally  occur 
in  the  case  of  a  clerk.  On  the  other  hand,  the  cause  may  be 
of  such  a  nature,  that  though  the  clerk  may  be  retained  for  the  opposite 
party,  it  may  be  impossible  for  any  information  he  possesses  to  do  any 
mischief. 

But  if  he  is  to  carry  important  secrets  out  of  the  office,  and  employ  them 
in  the  service  of  others,  though  I  feel  that  it  may  operate  to  the  detriment 
of  young  gentlemen  setting  up  in  business,  yet  I  think  that  ought  not  to  be 
permitted.  I  ought,  therefore,  to  be  informed  of  the  nature  of  the  suit,  and 
wish  to  see  the  bill  and  answer.  A  gentleman  going  into  business  for  him- 
self must  not  carry  into  it  the  secrets  of  his  master ;  but,  on  the  other  hand, 
I  think  it  my  duty  to  take  care  that  he  may  not  be  prevented  from  engaging 
in  any  business  that  he  may  fairly  and  honorably  take. 


September  5.— Taz  Lord  Chancellor  : — This  is  a  motion  of  great  impor- 
tance. It  seeks  that  the  defendants  may  not  be  allowed  to  employ  Mr.  Day, 
and  that  he  may  not  be  employed  as  their  solicitor  in  this  cause  or  any  other 
suit  relating  to  the  same  matters,  by  reason  that  he  was  a  clerk  in  the  office 
of  Fisfaer,  one  of  the  plaintiffs,  and  the  solicitor  in  the  cause,  and  therefore 
has  or  may  have  material  information  as  to  the  interest  of  the  plaintiffs,  and 
that  if  he  communicates  it,  or  makes  use  of  it  against  them,  he  may  be 
doing  them  an  injury  which  the  court  ought  not  to  permit  him  to  inflict. 

The  motion  was  made  upon  the'  supposition  that  it  fell  within  the  prece- 
dent established  by  Cholmondeley  v.  Clinton,    But  it  is  certainly  not 
[*303]    like  it  in  its  circumstances.    *These  two  gentlemen  had  been  in  part- 
nership, and  had  been  the  solicitors  of  Lord  Clinton  in  the  cause ; 
and  it  is  now  known,  that  in  that  case  at  some  time  or  other,  the  secrets  of 

<«)  19  Ves.  961.    Coop.  Ch.  Ca.  80. 
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the  title  bad  been  commaaicated  to  the  adversary.  One  of  these  gentlemen 
[  I  do  not  mean  to  intimate  that  it  was  he  who  gave  the  information]  quitted 
the  partnership,  and  thus  voluntarily  quitted  the  employment  of  Lord  Clinton. 

It  was,  therefore,  his  fault,  if  it  was  a  fault ;  at  all  events  it  was  by  his  own 
act  that  he  was  not  employed  by  Lord  Clinton,  and  he  then  transferred  him- 
self to  the  other  side  in  that  cause,  in  which,  no  doubt,  there  was  much  im- 
portant information  tliat  might  be  communicated.  The  application  that  was 
made  being  the  first  of  the  kind,  I  took  the  opinion  of  the  judges  upon  iu 
There  could  not,  I  think,  be  much  difficulty  about  that  case.  If  Lord  Clinton 
had  discharged  the  gentleman,  and  would  not  continue  to  employ  him,  on  such 
a  case  no  opinion  was  given.  But  it  being  by  his  own  act  that  he  ceased  to 
be  employed;  the  judges  were  of  opinion  that  he  could  not  carry  over  to  the 
other  side  the  information  acquired  in  the  service  from  which  he  had  discharged 
himself. 

This  case  is  different  in  specie.  The  argument  goes  to  this  extent ;  that  if 
a  gentleman  has  been  five  years  a  clerk,  and  in  that  period  happens  to  have  to 
deal  with  the  causes  in  which  his  master  is  employed,  that  he  cannot  after- 
wards become  solicitor  for  any  of  the  parties  against  whom  his  master  was 
endployed.  It  did  appear  to  me  that  this  was  going  very  far,  and  I  thought, 
that  before  thus  shutting  up  the  sources  of  employment,  it  was  incumbent  on 
the  court  to  see  that  there  was  something  more  than  hypothetical  mis- 
chief to  be  guarded  against*  I  have,  therefore,  read  these  ^papers,  [*d04] 
and  though  I  think  it  should  not  be  publicly  pointed  out  to  me,  yet  I 
wish  to  have  it  pointed  out  to  me  from  these  papers,  in  what  particular  the 
employment  of  Mr.  Day  will  be  prejudicial  to  the  plaintiffs.  There  are  gen- 
eral allegations,  but  nothing  particular  is  stated ;  unless  that  is  done,  I  cannot 
go  the  length  of  making  this  order.  As  a  general  proposition,  it  would  pre- 
clude him  from  being  concerned  even  in  a  cause  in  which  the  master  himself 
might  not  object  to  be  concerned  for  both  sides. 

I  knew  that  formerly  at  the  bar,  if  a  counsel  was  employed,  and  a  retainer 
was  offered  him  on  the  other  side,  he  first  gave  those  for  whom  he  had  been 
employed,  the  option  of  reuining  him,  but  if  they  would  not,  there  was  no 
difficulty  in  froing  over  to  the  other  side,  notwithstanding  all  that  he  might 
know.[l]  If  that  be  the  rule  at  the  bar,  we  must  not  lay  it  down  differently 
for  solicitors.  J  have  no  conception  that  we  are  to  give  ourselves  liberties  that 
we  refuse  to  others. 

Mr.  Agar  then  mentioned  that  cases  and  opinions  relating  to  the  suit  had 
been  communicated  to  Mr.  Day  :  but  the  Lord  Chancellor  did  not  consider 
that  of  any  importance,  unless  some  particular  fact  was  stated.(a)[2] 

(«)  See  Beer  v.  Ward,  ante,  p.  77.  Rcbhmn  ▼.  MwlUtt,  4  Price,  353.  CooU  v.  WHmm,  4  Madd. 
380. 

[1]  ••  1  eoneeiTe  that  the  ease  of  a  eonduetin;  oountel,  who  had  drawn  the  frfeadinge  and  waa 
in  the  lecieta  of  hie  client,  and  went  over  to  the  adverse  party,  upon  beinif  left  oot,  would  be  one 
of  great  difficalty  to  maintain.**    McMahon,  M.  R.    Hutekim  r.  Huiehiif,  1  Hof.  316. 

[2]  Whera  a  loKcltor  baa  hoen  discharged  by  hie  client  ftom  the  condnot  of  a  anit,  he  will  be 
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1821.— Balme  ▼.  Pnver* 


f*305]  •Balme  0.  Pa7er. 

1821 ;  Mtrcb  24  ;  No?einber  I. 

A  part  J  liable  ander  a  bond  of  indemnity  for  tbe  coste  of  another,  having  on  a  compromise,  paid 

what  the  solicitor  stated  to  be  tbe  amount  of  them,  is  entitled  afterwards  to  have  tbe  bill  tated. 
It  eannot  be  made  one  of  the  terms  of  tbe  eompromise  of  a  soit  that  the  ■olieiUn's  bill  shall  be  paid 

without  taxation.    SembU, 

W.  Young  being  appointed  receiver  of  the  estates  of  a  lunatic,  the  plaintiflT 
became  one  of  his  sureties,  taking  a  bond'of  indemnity  from  htm  and  another 
person.  Young  afterwards  making  default  in  payment,  the  plaintiff  was  com* 
pelled  to  pay  into  court  a  sum  of  9167/. ;  and  he  soon  after  filed  a  bill  against 
Young  and  several  other  persons,  claiming  under  the  bond  of  indemnity  and 
the  recognizance  a  lien  upon  the  purchase  money  received  for  an  estate  of 
Young's  that  had  been  lately  sold.  A  compromise  was  afterwards  agreed  to 
upon  the  terms  of  the  defendant  Young  paying  to  the  plaintiff  a  sum  of  money 
and  his  costs.  The  defendant  Young  accordingly  paid  the  plaintiff's  solicitor 
the  sum  of  26lZ.,  which  he  stated  to  be  the  amount  of  the  plaintiff's  cost». 
The  defendant  was  not  furnisbed  with  copies  of  the  bills,  and  he  stated  in  his 
affidavit  that  he  did  not  insist  upon  it,  from  being  fearful  that  his  doing  so 
might  have  broken  off  the  compromise.  His  solicitor  stated,  that  he  had  at 
the  time  of  the  settlement  called  for  the  production  of  the  bills,  and  that  the 
plaintiff's  solicitor  had  promised  to  deliver  them  if  applied  for  at  a  future 
period  ;  the  latter  denied  having  made  such  promise.  A  motion  was  now 
made  on  the  part  of  the  defendant,  that  copies  of  the  bills  might  be  delivered 
to  him,  and  that  they  might  be  referred  for  taxation. 

prevented  by  injunction  from  entering  into  tbe  serrice  of  the  opposite  party.  **  If  the  prineiple,** 
says  McMahon,  M.  R..  **un  which  relief  is  given  by  injunction  be  sound,  it  seems  difficult  and  in- 
eonrenient  to  malie  it  depend  upon  the  solution  of  the  question  ;  whether  the  solicitor  has  retired 
from  the  client,  or  whether  they  have  parted  by  mutual  consent,  or  whether  the  client  has  changed 
him  without  any  adequate  eanse,  or  has  been  compelled  to  dismiss  him  on  account  of  roisconduet 
or  neglect.  All  these  different  cases,  in  fact«  may  arise ;  and  the  most  general  one  which  recnn 
is  where,  with  faults  on  both  uides,  thuy  part  by  mutual  consent.**  Hutehint  v.  Hutchint^  1  Hog. 
815 ;  and  see  Hobhovwe  v.  Hamtltont  Sausse  &  Sc.  359,  note.  Waller  v.  Fmoler,  id.  369.  So,  a 
solicitor  who  has  been  confidentially  employed  in  other  matters,  than  in  the  management  of  a  suit, 
cannot  engage  in  a  suit  in  which  be  might  avail  himself  of  his  previously  acquired  knowledge,  to 
the  injury  of  his  former  client.  Daviei  v.  Clough,  8  Sim.  262.  Bigga  ▼.  Headt  Sausse  &  Sc 
335.  Keon  v.  NesbiU  id.  365  note.  Where  the  solicitor  has  sobtfequ«ntly  entered  into  partner- 
ship with  another  solicitor,  the  restriction  will  be  extended  to  both.  Duvie*  r.  Clough^  ubi  snpta. 
And  the  injunction  extends  not  only  to  prohibit  the  solicitor  from  acting  as  such  against  his  former 
client,  and  communicating  the  information  he  possessed  to  the  new  client,  but  also  to  reatraio  the 
latter  from  employing  him.  Cases  cited  supra.  In  Daoie»  v.  Clough,  ubi  supra,  where  the  solicitor 
who  conducted  a  negotiation  for  his  client,  was  afterwards  employed  by  the  other  party  to  file  a 
bill  to  set  it  aside.  Shad  well.  V.  C.  observes  that  he  had  not  been  able  to  find  any  authority  exactly 
in  point,  and  must  therefore  proceed  upon  some  general  principle.  The  oases,  however,  appear  to 
afford  this  general  principle,  namely,  that  all  courts  may  exercise  an  authority  over  their  own  offi- 
cers as  to  the  propriety  of  their  behavior :  for  applications  have  been  repeatedly  made,  to  restrain  so- 
licitors who  have  acted  on  one  side,  from  acting  on  the  other,  and  those  applications  hare  failed  or 
sacoeeded  upon  their  own  partlenlar  grounds,  but  never  because  the  court  had  no  juriadiction.** 
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1891  ->B«1me  ▼.  Parer. 

Mr.  Hart  in  support  of  the  motion. 

Mr.  Buck  against  it. 

•Thb  Lord  Chancellor  : — I  think  these  bills  must  be  dcli?ered.  [•306] 
Young  being  a  recei?er,  was  answerable  for  his  own  default ;  and 
Balme  being  his  surety,  had  a  demand  over  against  him  for  whatever  he 
might  become  liable  for ;  not  only  for  the  principal  money  he  might  pay,  but 
also  for  his  costs  and  expenses  ;  but  before  he  could  demand  them,  he  ought 
to  have  had  the  bill  taxed.  I  am  decidedly  of  opinion,  that  unless  solicitors 
expressly  enter  into  ait  agreement  for  payment  of  untaxed  costs,  the  court  will 
say  that  they  are  costs  to  be  taxed.  But  I  go  further,  and  desire  it  not  to  bo 
understood  that  I  consider  them  at  liberty  to  agree  for  untaxed  costs.[lJ  And 
though  I  dare  say  the  gentlemen  meant  very  well,  yet  I  think  it  was  their  duty 
to  tell  the  plaintiff  that  he  ought  to  have  the  costs  taxed  before  he  demanded 
them  of  Young.  A  p'^rty  may,  if  he  pleases,  waive  the  benefit  of  taxation  of 
the  bill ;  but  I  will  not  hold  that  to  have  been  done  unless  the  solicitor  has 
given  him  the  knowledge  that  he  may  have  it  taxed.  These  bills  must  be  de« 
livered  to  the  defendant,  and  with  respect  to  taxing  them,  if  the  defendant 
thinks  fit,  he  must  apply  separately  for  that  purpose  afterwards. 


November  1. — The  bills  were  accordingly  delivered,  and  Mr.  Hart  now 
moved  that  they  might  be  referred  for  taxation. 

Mr.  Lovat  on  the  other  side. 

The  Lord  Chancellor  : — The  ground  I  go  upon  is  this,  that  the  plaintiff 
having  claimed  of  the  defendant  the  payment  of  certain  sums  of  money,  and 
agreeing  to  compromise  the  suit,  they  cannot  introduce  a  condition  for 
the  non-taxation  *of  the  bills.  There  is  nothing  that  ought  to  be  [*807] 
guarded  with  so  much  jealousy  as  the  right  of  the  suitors  to  have  their 
bills  of  costs  taxed.  At  the  time  of  the  agreement,  the  plaintiff  had  a  right  to 
have  the  bill  taxed  ;  and  it  is  interposed  as  one  of  the  terms  upon  which  the 
suit  was  to  be  terminated,  that  they  should  not  be  taxed.  Now,  I  am  of  opin« 
ion,  that  such  a  condition  is  good  for  nothing.  The  court  will  not  permit  a 
party  to  say  that  the  suit  shall  not  be  put  an  end  to,  unless  the  other  agrees 
not  to  tax  the  biH  of  the  so]icitor.(a)[2] 

Reg.  Lib.  A.  1822,  fo.  2272. 

(«)  See  Ungf&rd  v.  Nott,  I  Jae.  &  Walk.  991. 

[1]  Lord  £idon  uaet  much  stioDfer  languefe  io  a  maeh  later  omee.    ScouguU  t.  Cmnpb§U,  3 
Ran.  545. 

[2]  Vide  HoweU  ▼.  Edmund*,  4  Rom.  67, 8,  and  note  of  Amerievi  edition. 
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1825.— The~Attoriiey  General  t.  Wrmy. 


The  Attornet  General  v.  Wray. 

SBSa;  Mtreh  U,  15.    1821 ;  NoTomber  5. 

A  riear  and  vettrynieii  having,  oader  an  act  of  parliament,  a  power  of  leasing  lands  belonging  to 

the  viearage  for  any  nnmber  of  yean,  at  the  best  rents,  a  lease  for  9SI9  years  will  not  be  set  asads 

on  the  prinoiples  applicable  to  leases  by  trustees  of  charities. 

The  information  and  bill  in  this  case  was  similar  to  that  in  the  case  of 
Attorney  Creneral  t.  Moses^  reported  in  2  Madd.  294,  praying  that  a  lease 
for  999  years  granted  by  the  vicar  of  Stockton  upon  Tees,  with  the  consent  of 
the  vettrymen,  might  be  set  aside.  The  defendant  pot  in  a  general  demurrer* 
which  now  came  on  to  be  argued. 

Mr.  Wethercdl  and  Mr.  Simpkinson  in  support  of  the  information*  admitted 
that  the  lease  being  in  terms  within  the  power,  was  good  at  law,  but  contended 
that  the  power  was  to  be  considered  in  equity  as  controlled  by  the  trusts  arising; 
by  inference  from  the  intention  manifested  by  the  act  of  parliament  conferring 
it*  The  object  is  recited  to  be  the  securing  a  benefit  to  the  vicai  and  his  suc- 
cessors ;  and  the  discretion  of  leasing  given  to  the  vicar  and  vestry- 
[*d08]  men  is  entrusted  to  them  only  for  *the  purpose  of  effecting  that  object. 
It  follows,  that  the  power  was  only  to  be  exercised  in  conformity  with 
that  intention,  and  a  lease,  which  is  in  effect  a  total  alienation,  and  frustrates 
the  very  design  of  the  act,  cannot  be  justified.  This  equitable  control  over  the 
exercise  of  powers  is  applied  in  other  cases.  Under  a  power  of  appointing 
among  several,  any  share,  however  small,  given  to  one  would  satisfy  the  terms ; 
but  the  court  goes  further,  requiring  a  substantial  proportion,  and  not  permitting 
the  donor's  intention  to  be  evaded  by  an  illusory  appointment.  They  cited 
Lord  Hinchinbroke  v.  Stymour.{a) 

Mr.  Home  and  Mr.  Shadwell  in  support  of  the  demurrer: — It  may 
be  admitted,  that  an  act  conferring  such  extensive  powers  was  impoli- 
tic, but  it  is  in  vain  to  apply  such  arguments  against  the  express  words  of 
the  legislature.  The  bill  does  not  aver  that  the  rent  was  inadequate,  or  any 
other  circumstance  proving  that  the  leases  were  improvidently  granted.  It  is 
quite  different  from  the  case  of  trustees :  they  have  the  whole  legal  estate,  and 
consequently  at  law  the  whole  power,  which  is  therefore  controlled  by  a  regard 
to  the  interests  of  the  cestui  que  trusts  :  but  here  the  legislature  has  given  the 
power  and  imposed  the  checks  and  regulations  which  it  intended,  and  which 
we  must,  therefore,  presume  it  considered  commensurate  with  the  object  to  be 
effected. 


November  5. — The  Lord  Chancellor  :— The  question  to  be  decided  in 
this  case  is,  whether  certain  leases  granted  by  the  vicar  of  Stockton/ 
[*309]    with  the  ^consent  of  the  vestrymen,  as  good  or  not.     By  an  act  passed 
in  the  twelfth  year  of  Queen  Anne,  the  bishop  of  Durham  was  author* 


(«)  1  Bio.  C.  C.  395. 
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18!iJl.— The  Attorney  General  ▼.  Wntj. 

ized  to  grant  certain  lands  to  the  vicar  of  Stockton.  The  Ticar  of  course  was 
enabled  to  grant  only  such  leases  as  the  law  allows  to  a  Ticar ;  another  act 
was  accordingly  passed  in  the  first  year  of  George  the  First*  reciting  that  the 
land  might  be  let  for  a  considerable  yearly  rent,  if  the  lessees  or  persons  farm* 
ing  the  saoie  naight  have  a  certain  terra  and  interest  therein  for  a  sufficient 
number  of  years  for  their  encouragement  to  build  upon  and  improve  the  same, 
but  that  there  being  no  power  given  by  the  former  act  to  the  vicar  or  to  any 
other  person  to  grant  or  demise  the  premises,  they  had  ever  since  the  making 
of  the  act  laid  waste,  and  very  little  advantage  could  be  made  of  them  without 
some  power  of  granting  leases ;  for  remedying  which  inconvenience,  and  for 
the  more  effectually  providing  and  securing  to  the  vicar  and  his  successors  the 
benefit  and  augmentations  intended  by  the  former  act,  this  act  is  recited  to 
have  been  made,  ft  is  necessary  to  attend  to  these  expressions,  because  it 
bas  been  contended  that  the  motive  for  enabling  the  vicar  being  that  stated  in 
the  preamble,  ihe  power  ought  to  be  cut  down  to  allow  only  those  leases  that 
are  necessary  for  the  purpose  there  recited ;  and  I  will  freely  say,  that  I  have 
over  and  over  again  looked  at  the  case  with  a  persuasion  that  in  this  act  the 
legislature  has  gone  further  than  it  intended. 

It  is  then  enacted,  |hat  it  shall  and  may  be  lawful  for  the  vicar  for  the  time 
being,  with  the  consent  and  approbation  of  the  vestrymen  of  the  parish  for 
the  time  being,  or  the  major  part  of  them,  to  be  testified  by  some  writing  un« 
der  their  hands,  to  grant  or  demise  the  lands  in  question  to  any  person  or 
persons  whomsoever  for  such  term  or  number  of  years,  at  and  under 
such  rents,  ^reservations,  or  payments  as  to  him  and  them  should  [*3io] 
seem  meet,  provided  that  the  yearly  rent  so  to  be  reserved,  be  the 
highest  that  could  be  got,  and  that  no  fine  be  taken  for  the  making  of  any 
such  grant  or  demise ;  and  in  case  of  any  difficulty  arising  between  the  vicar 
and  vestrymen  about  letting  to  farm  the  waste  grounds  aforesaid,  the  matter 
in  dispute  was  to  be  referred  to  be  determined  by  the  Bishop  of  Durham  for 
the  time  being.  This  act  gives  to  the  vicar  not  the  power  of  making,  with  the 
consent  of  the  ordinary  patron,  such  leases  as  other  ecclesiastical  persons 
might  make,  but  for  any  term  of  years,  at  the  best  rents  and  with  the  appro- 
bation of  the  vestry ;  and,  accordingly,  various  leases  were  granted  for  999 
years,  at  rents  making  together  an  increase  in  the  vicar's  income  of  about 
50/.  per  annum.  This  information  and  several  others  have  been  filed,  con* 
tending  that  these  leases  ought  to  be  cut  down  on  the  principles  applying  to 
charity  estates. 

It  was  argued,^  that  the  vestrymen  were  to  be  considered  in  the  nature  of 
trustees,  and  that  therefore  the  leases  are  to  treated  as  if  made  by  trustees  of 
a  charity.  But  I  find  it  difficult  to  accede  to  that  reasoning.  When  the  legis- 
lature  with  respect  to  ecclesiastical  persons,  has  said  that  they  may  make  such 
leases  as  to  them  shall  seem  meet,  it  is  difficult  for  a  court  of  equity,  at  the 
distance  of  100  years,  to  say  what  were  the  terms  on  which  such  leases 
should  have  been  granted,  particularly  when   the  premiss  were  to  be  im- 


«i«  case;s  in  chancery. 

1821 — Rondell  ▼.  Morimy. 

proved  in  the  manner  in  which  these  were.  And,  therefore,  notwithstanding 
I  am  of  opinion  that  this  act  gives  a  power  beyond  what  was  intended,  yet  I 
do  not  think  that  a  court  of  eqnity  has  a  right  to  cut  down  leases  thai  are  within 
the  express  terms  of  it. 

Demurrer  allowed .[  1  ] 


(*31l]  *RuNDELL  V.  Murray. 

1821 ;  NoTember  3,  6. 

An  auihor  haTing  giren  a  work  to  a  publiiber,  who,  by  the  vale  of  it  reiinbaned  hit  expensei  and 

made  considerable  profit,  cannot,  at  the  end  of  the  firat  fourteen  yean,  r eatrain  him  by  injanetioa 

from  eontinamgr  the  publication. 
A  court  of  equity  freqwatly  refuses  an  injunction  where  it  acknowledges  a  right. 

In  the  year  1805,  the  plaintiff  having  written  and  composed,  or  collected  a 
variety  of  receipts  for  cookery  and  other  domestic  purposes,  offered  to  permit 
the  defendant,  a  bookseller,  to  publish  them,  on  his  undertaking  the  expense, 
and  giving  her  a  few  copies,  and  on  his  accepting  the  offer,  she  delivered  lo 
faim  tiie  manuscript,  which  was  nearly  fit  for  publication.  The  defendant  added 
a  title  page,  an  index,  and  an  engraving,  and  made  some  alterations  in  the 
arrangement;  in  November,  1805,  he  published  an  edition  of  it,  and  entered 
it  at  Stationer's  Hall  as  his  property.  The  work  contained  an  advertisement 
by  the  plaintiff,  concluding  with  a  hope  that  it  might  be  useful  to  others  ;  **  In 
that  idea*^  it  proceeded,  ''it  is  given  to  the  public,  and  as  she"  (the  plaintiff) 
**  will  receive  from  it  no  emolument,  so  she  trusts  it  will  escape  without  cen- 
aure."  The  sale  of  the  work  being  rapid,  the  defendant  published  several 
aubaeqneni  editions,  and  derived  very  considerable  profit  from  the  publication. 
The  fdaintiff  made  some  additions  to  the  different  editions,  and  a  table  of  con* 
tents  and  some  engravings  were  added  by  the  defendant.  It  appeared  that  in 
the  year  1808  the  defendant  transmitted  to  the  plaintiff  a  note  for  ]50i.,  men* 
iioning  in  his  letter  that  her  gift  to  him  had  proved  far  more  valuable  than  he 
expected.  In  her  answer,  acknowledging  the  receipt,  she  used  these  words  : 
'*  I  can  truly  say  I  never  had  the  smallest  idea  of  any  return  for  what  really 
was  a  free  gift  to  one  whom  I  had  long  regarded  as  my  friend." 

In  the  month  of  November,  1819,  tbe  period  of  fourteen  years 
1*312]  from  the  publication  having  elapsed,  the  "^plaintiff  notified  to  the  de- 
fendant an  intention  of  printing  and  publishing  the  ^rork  on  her  own 
account,  and  required  him  to  desist  from  publishing  any  more  copies.  In  the 
following  noonth  the  defendant  filed  a  bill  praying  an  injunction  to  restrain  the 
plaintiff  from  publishing  those  parts  of  the  work  which  belonged  to  him,  and 
from  publifhing  tlie  other  parts  with  the  title,  embellishments,  and  arrange* 


IM 


Vidt  TkB  Atiomp  6hMenU  v.  BuiUr,  poet,  412. 
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meots  added  by  him,  and  from  making  any  u«e  of  ihem.     An  injunction  wsa 
obtained  accordingly  on  the  filing  of  the  bill  and  affidavit. 

The  bill  in  this  cause  was  shortly  after  filed  praying  an  injunction  to  restrain 
the  defendant  from  publishing  the  work.  An  injunction  was  moved  for  before 
the  Vice-Chancellor :  his  Honor  offered  the  defendant  a  case,  and  upon  his 
declining  it  granted  the  injunction.     A  motion  was  now  made  to  dissolve  it. 

Mr.  Home  and  Mr.  Shadwell  for  the  defendant : — ^The  defendant  does  not 
claim  title  to  the  copyright  of  this  work  by  any  legal  assignment,  for  it  was 
not  in  Writing  as  required  by  the  8tatute»(a)  but  the  transaction  amounts  to  a 
license  to  publish  it,  given  him  as  a  present  by  the  plaintiff;  in  ber  letter  she 
terms  it  a  free  gift,  and  in  her  advertisement  disclaims  all  interest  in  the  profits. 
After  this  she  can  have  no  right  in  equity  to  an  injunction  against  one,  whom 
she  has  induced  to  encounter  the  risk  and  expense  of  pubHcalion,  It  is  tnie 
that  in  the  event  he  has  been  reimbursed,  but  the  court  will  not  scan  too  nicely 
the  precise  amount  of  profit.  Nothing  passed  between  the  parties  from  which 
ibe  defendant  could  collect  that  he  was  only  to  be  allowed  to  publish 
.  for  fourteen  years,  and  in  the  absence  *of  anything  to  limit  it,  the  [*31S] 
court  must  presume  that  the  license  given  him  was  to  emiure  as  long 
as  the  plaintiff's  right.  In  Carnan  v.  Bowles JJj)  an  assignn>ent  of  alt  the 
author's  interest  in  the  copyright  was  held  to  pass  the  contingent  interest  at 
the  end  of  the  first  fourteen  years. 

Mr.  Heold and  Mr.  Pepifs  for  the  plaintiff: — The  defendant  by  decHning 
the  case  offered  to  him,  disclaims  any  property  in  the  copyright ;  and  as  it 
has  been  held  that  a  parol  assignment  is  void,  he  can,  of  course,  have  none. 
Neither  has  he  any  legal  license,  for  the  statute  requires  a  license  to  be  in 
writing,  and  attested  by  two  witn^sse8.(c)  His  only  defence  is  upon  the  equi- 
table ground  of  his  having  been  induced  to  embark  his  capital  in  the  specula- 
tion by  the  plaintiff's  permission;  and  this  is  answered  by  the  fact  of  his 
having,  not  only  been  reimbursed,  but  having  derived  considerable  profit  from 
it.  Where  copyright  is  assigned  by  the  author,  his  contingent  right  in  the 
event  of  his  surviving  the  firs!  fourteen  years  does  not  in  general  pass  ;  the 
statutes  (8  Anne,  c.  19,  s.  U,  and  41  G.  3,  c.  107,  s.  1,)  having  provided  that 
it  shall  return  to  the  autbor.(<i)  If  it  be  intended  to  pass,  it  is  necessary  to 
introduce  special  words,  as  in  Carnan  v.  Bowles.  If  then  an  assign- 
ment in  general  words  will  not  give  an  ^interest  beyond  the  term  of   [*3I4] 

(a)  Power  ▼.  Walker,  3  M.  &  S.  7.  (6)  2  Bro.  C.  C.  80. 

(c)  The  late  italute  54  G.  3,  c  156,  t.  4,  dispenaes  with  the  oeceMitj  of  aitettatioo  with  re- 
tpeet  to  books  sobwqaently  published. 

(d)  The  Iste  statute  54  6.  3,  o.  156,  i.  4,  by  which  the  term  is  ezteoded,  is  diflerently  expressed. 
It  is  enacted  **  That  from  and  aftt>r  the  passing  of  this  act,  the  author  of  any  book  or  books  com. 
posed,  and  not  printed,  and  published,  and  his  assignee  or  assigns,  shall  liavo  the  solo  liberty  of 
printing  and  reprinting  such  book  or  books  for  the  full  term  of  twenty-eight  years,  to  commence 
from  the  day  of  fint  poblithing  tlie  same ;  and  alto,  if  tlie  author  shall  be  living  at  the  end  of  thai 
period,  for  the  residne  of  bis  natural  life.** 
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fourteen  years,  bow  can  it  be  contended  that  a  mere  parol  gift  or  license, 
without  consideration,  can  have  a  greater  effect  ? 

The  Lord  Chancellor  :— -Whether  Mr.  Murray  has  a  right  to  exclude 
the  plaintiff  or  any  one  else  from  the  publication  of  this  work,  is  a  questioa 
that  i  have  now  nothing  to  do  with ;  I  have  only  to  consider  whether  this  is  a 
case  in  which  a  court  of  equity  is  at  the  instance  of  the  plaintiff  to  enjoin  the 
defendant. 

It  is  clear  that  this  court  will  interfere  to  enjoin  publication,  whether  there 
has  or  has  not  been  an  entry  of  the  work  at  Stationer's  Hall,  though  the  penal- 
ties cannot  be  recovered,  unless  it  has  been  entered  there.  The  owner  of  the 
copyright  has,  however,  a  right  to  bring  an  action  for  invading  it,  and  upon 
that  this  court  has  founded  the  right  to  have  an  injunction,  on  the  ground  that 
if  it  were  necessary  to  bring  action  after  action,  the  expense  of  asserting  the 
title  might  exceed  the  advantages  to  be  derived  from  it.  There  are,  however, 
cases  where  this  aid  is  not  to  be  called  for. 

We  are  not  apprised  of  the  circumstances  under  which  this  manuscript  was 
given.  If  the  plaintiff  had  composed  these  receipts,  or  embodied  and  arranged 
them  in  a  book,  she  would  have  a  copyright  in  it,  but  if  she  had  only  collected 
them,  and  handed  them  over  to  Mr.  Murray,  I  do  not  apprehend  that  they 
would  be  the  subject  of  copyright.  But  taking  it  for  granted  that  there  was 
a  copyright,  as  the  point  is  not  disputed,  the  mode  of  ptiblication  furnishes  a 
ground  for  contending  that  the  person  publishing  it  did  not  intend  to  claim 
any  copyright  in  the  work.  It  is  settled  now  that  an  assignment 
[*315]  *of  copyright  must  be  in  writing,  although  it  frequently  happened  that 
courts  of  equity  had  granted  injunctions  at  the  suit  of  persons  claiming 
under  assignments  not  in  writing,  until  we  were  set  right  by  a  decision  of  the 
court  of  king's  bench.[l]  I  conceive  that  an  author  will  not  be  taken  to  have 
assigned  his  contingent  right  in  case  of  his  surviving  the  fourteen  years,  unless 
the  assignment  is  so  expressed  as  to  purport  to  pass  it ;  but  I  have  been  at  a 
loss  throughout  the  argument  to  understand  what  difference  the  expiration  of 
that  term  can  make  in  this  case. 

The  plaintiff  in  her  advertisement  expresses  a  hope  that  her  work  may  be 
useful  to  others ;  "  In  that  idea,"  she  says,  **  it  is  given  to  the  public."  If 
she  had  stopped  there,  the  expression  is  one  frequently  used  by  authors,  al- 
though they  expect  emolument  from  the  work,  but  she  proceeds  to  say  that 
she  will  receive  no  emolument,  and  with  this  declaration  it  is  put  into  the 
hands  of  Murray.  I  do  not  enter  into  the  question  whether  he  has  any  pro- 
perty in  it,  but  we  find  that  this  lady,  abjuring  all  right  in  herself,  and  say- 
ing nothing  about  the  term  of  fourteeii  years,  gives  it  to  him,  and  he  publishes 

[1]  The  publisher  of  a  book  filed  a  bill  for  the  qsueI  relief  on  an  iovasbo  of  copyright ;  bat 
though  he  had  purchawd  the  work  of  the  author,  and  paid  for  it,  it  did  not  appear  that  the  oopy. 
right  had  been  aligned  to  him ;  it  waa  held  that  the  bill  waa  demurrable,  because  the  author  was 
not  a  party  to  it.     Colbum  r.  Buncombe,  9  Sim.  151. 
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iii  at  the  hazard  of  all  questions  attending  it,  and  under  the  assurance  that  she 
.is  to  receive  no  part  of  the  profit. 

It  is  said  that  upon  the  principles  of  cases  in  this  court,  a  party  who  has 
been  led  into  the  expense  of  a  publication  by  the  encourageaient  and  ac- 
quiescence of  the  author,  shall  not  be  enjoined  by  a  court  of  equity  till  he  has 
been  brought  home.  But  here  the  plaintiff  said,  you  may  go  to  work  with 
this  book  as  long  as  you  please,  for  no  limitation  of  time  was  mentioned  ; 
and  where  such  encouragement  has  been  given,  it  is  not  enough  to  say  to  a 
tradesman  that  he  must  relinquish  it,  when  he  has  received  his  ex- 
penditure back  again ;  for  *he  may  have  withdrawn  his  capital  and  [*316] 
his  attention  from  other  matters  in  which  they  might  have  been  more 
profitably  employed,  without  being  liable  to  this  difficulty.  In  making  the 
plaintiff  a  present,  he  did  what  he  ought  to  do,  and  what  I  hope  he  will  con- 
tinue to  do,  recollecting  that  it  is  through  her  kindness  that  he  had  the  op- 
portunity of  making  it.  She  received  it  with  the  gratitude  of  a  person  who 
considered  it  not  to  be  her  right  If  it  is  to  be  argued  that  as  soon  as  he  was 
reimbursed  he  was  to  discontinue  the  publication,  why  should  he  not  have 
ceased  then^ 

It  requires,  I  think,  a  great  deal  of  ingenuity  to  argue  that,  because  a 
general  assignment  in  writing  will  endure  only  for  fourteen  years,  that  therefore, 
when  a  person  makes  a  free  gift  by  parol,  without  any  statement  with  respect 
to  its  duration,  it  is  to  be  considered  as  an  effectual  assignment  for  fourteen 
years,  and  that  at  the  end  of  that  period  the  court  is  to  treat  it  as  a  case  in 
which  a  gift  for  fourteen  years  only  was  intended.  There  has  often  been 
great  difficulty  about  granting  injunctions,  where  the  plaintiff  has  previously, 
by  acquiescing,  permitted  many  others  to  publish  the  work ;  where  ten  have 
been  allowed  to  publish,  the  couit  will  not  restrain  the  eleventh.  A  court  of 
equity  frequently  refuses  an  injunction  where  it  acknowledges  a  right,  when 
the  conduct  of  the  party  complaining  has  led  to  the  state  of  things  that  oc- 
casions the  application  ;  and,  therefore,  without  saying  with  whom  the  right 
is,  whether  it  is  in  this  lady,  or  whether  it  is  concurrently  in  both,  I  think  it 
if  a  case  in  which  strict  law  only  ought  to  govern. 

Injunction  dissolved.[l] 

[1]  An  injanction  wis  refased  to  reitntia  an  alleged  infringremeot  of  copyright,  before  trial  at 
law,  where  the  eoodact  of  the  plaintifli  had  been  auch  aa,  in  the  opinion  of  the  court,  waa  cal- 
ealated  to  indace  the  defendanta  to  believe  that  the  coune  taking  by  them,  would  not  bo  objected 
to  by  the  plaintifik  SaunderB  ▼.  Smth.  3  Myl.  &  Cr.  711.  So,  a  party  may  so  encourage  an. 
other,  in  the  erection  of  a  nuiianoe,  *a  to  give  the  adverse  party  an  equity  to  restrain  him  from 
recovering  damages  at  law  for  such  nuisance  when  completed.  VfiUianu  v.  Tht  Earl  of  Jersey, 
I  Cr.  dt  Ph.  91. 
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[*317]  *TlBBIT8  V.  TiBBITS. 

1821 ;  Jane  38,  NoYemkier  9. 

A  recommendation  bj  a  teeUtor  to  bli  ion  to  eontinae  bii  nepbewt  in  the  oocnpation  of  tbm 
farmi  as  heretofore,  and  so  long  ai  they  continue  to  manage  the  lame  in  a  good  and  hos- 
bandlike  manner,  and  to  duly  pay  their  rente,  ia  imperative. 

A  testator  leaving  to  hie  eon  and  heir  hie  real  eeUtee,  and  the  reeidae  of  hie  perwmalty,  with  m 
recommendation  to  hie  eontinae  hie  nephewe  ae  tenanta  on  'an  eetate  eettled  on  the  eon,  the 
latter  decreed  to  elect  either  to  continue  them  ae  tenanta,  or  to  make  them  a  compeneation  fiov 
the  value  of  the  tenancy  out  of  the  property  given  him  by  the  teetator. 

By  a  settlement  made  in  July,  1791,  upon  the  marriage  of  the  defendant 
Charles  Tibbits  with  Mary  Woodyear,  certain  estates  were  settled  lo  the  use  of 
Richard  Tibbits,  his  father,  until  the  marriage,  and  after  the  marriage  (subject 
to  a  jointure  of  800/.  per  annum  to  Mary  Woodyear*  and  to  a  term  of  ninety- 
nine  years  for  securing  it,)  to  the  use  of  Richard  Tibbits  for  life,  with  re- 
mainder to  the  use  of  Charles  Tibbits  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail  male,  with  an  ultimate  remainder  to  Richard  Tibbits  in  fee. 
The  settlement  contained  a  power  to  the  tenants  for  life  to  lease  for  twenty-^ 
one  years  in  possession,  and  a  power  of  sale  to  be  exercised  by  the  trustees 
with  the  consent  of  the  tenants  for  life. 

Richard  Tibbits  by  his  will,  dated  in  June,  1808,  gaVe  all  his  freehold, 
copyhold,  and  leasehold  estates  in  the  counties  of  Northampton,  Warwick, 
and  Middlesex,  or  elsewhere  to  the  defendant,  to  and  for  his  own  use  and 
benefit  absolutely  for  e?er ;  charged  with  an  annuity  to  his  wife,  and  with  a 
sum  of  10,000/.,  to  be  paid  after  her  death  as  she  should  appoint  The  will 
contained  the  following  clause  : 

'^  And  I  do  hereby  recommend  to  my  said  son  to  continue  his  cousins  James 
Tibbits  and  Richard  Tibbits  in  the  occupation  of  their  respectife  farms  as 
heretofore,  and  so  long  as  they  continue  to  manage  the  same  in  a  good  and 

husbandyke  manner,  and  to  duly  pay  their  rents." 
[*318]  *The  testator  gave  to  James  Tibbits  and  Richard  Tibbits  the  sum 
of  100  guinnas  each,  and  appointed  the  defendant  his  executor  and  re^ 
siduary  legatee.  He  died  in  July,  1808,  leafing  the  defendant  his  only  son 
and  heir  at  law,  without  having  exercised  the  power  of  leasing  over  the  settled 
estate.  The  defendant  proved  the  will,  and  took  possession  of  the  property 
devised  to  him. 

The  farms  mentioned  in  the  will  were  part  of  the  premises  included  in  the 
settlement,  and  had  been  in  the  occupation  of  James  and  Richard  Tibbits  re- 
spectively, as  yearly  tenants,  for  several  years  before  the  testatoi^s  death.  In 
the  course  of  a  year  after  that  event,  an  increase  of  the  rents  was  required  of 
them  by  the  defendant,  and  in  consequence  of  their  refusing,  he  commenced 
ejectments.  In  January,  1810,  they  filed  a  bill  for  an  injunction  to  restrain  the 
ejectments,  and  praying  that  the  defendant  Charles  Tibbits  might  be  decreed, 
either  to  permit  them  to  continue  in  the  occupation  of  their  farms  at  the  for- 
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mer  rJnto,  or  that  be  might  reoounce  all  benefit  under  the  will  of  the  testator. 
The  defendant  in  his  answer  stated  that  bis  father  had  told  him,  speaking  with 
reference  to  the  aboTe  clause  in  his  will,  that  though  he  recommended  the 
plaintiffs  as  tenants,  be  did  not  expect  the  rents  to  be  continued  the  same,  but 
that  the  defendant  had  a  right  to  have  a  fair  rent,  and  that  the  clause  in  ques- 
tion was  not  intended  to  fetter  him.  An  injunction  issued,  and  a  motion  af- 
terwards made  to  dissolve  it  was  refused  by  the  Master  of  the  Rolls,  (Sir  W. 
Grant,)  sitting  for  the  Lord  Chancellor ;  the  injunction  was  continued  till  the  . 
bearing.(a)  The  plaintiff  Richard  Tibbito  having  died  during  the  suit,  it 
was  revived  by  bis  executors.  It  came  on  for  hearing,  and  was  ^argued  [*319] 
in  November,  1816,(6)  and  now  stood  for  judgment. 

Ths  Lord  Chancellor  : — The  first  question  in  this  cause  was  upon  the 
words  **  and  I  do  hereby  recommend,  dec. ;"  whether  they  were  or  were  not 
imperative,  and  I  was  of  opinion  that  they  were.[ll 

The  other  question  was,  whether  the  defendant,  in  the  event  of  his  electing 
to  take  against  the  will,  is  bound  to  forfeit  all  the  benefits  he  takes  under  it,  or 
whether  he  is  only  to  make  a  compensation  to  the  plaintiffs  for  what  the  testa* 
tor  intended  them.  On  this  point  I  have  looked  through  all  the  cases  with 
great  attention,  and  they  contain  many  dicta,  not  easily  reconciled.  Though 
it  would  perhaps  be  too  much  to  say  that  that  should  be  the  rule  universally, 
I  think  this  is  a  case  for  compensation  only.  I  am  of  opinion  that  there  may 
be  cases  where  not  only  compensation  is  to  be  made,  but  the  whole  is  to  be 

(a)  3  Mcr.  96,  n.  (b)  See  the  repert  in  19  Vei.  656. 

[1]  A.  S.  being  eeieed  in  fee  of  certain  landi,  deTieed  the  eame  to  W.  S.  for  life,  with  remain, 
dere  over,  and  ezpreeaed  it  to  be  his  particular  deiire,  that  bii  ezecators  while  acting  in  the  man. 
agement  of  hia  affairB,  and  W.  S.  when  he  ihould  enter  into  the  receipt  and  management  of  the 
rente,  ehoald  continoe  B.  E.  L.  in  the  receipt  and  management  thereof,  and  ihuuld  likewiie  emploj 
and  retain  him  in  the  reeetpt,  agency,  and  management  of  the  rente  of  euch  other  lande,  as  ahonld 
be  porehased  m  parananoe  of  the  directioni  of  hie  will,  at  the  neual  feee  allowed  to  agents.  Lord 
Plunkett  held  that  there  wae  no  trust  created  in  favor  of  fi.  E.  L.,  and  dismissed  his  bill  which 
prayed  that  he  might  be  declared  entitled,  according  to  the  trne  construction  of  the  will,  to  be  con. 
tinned  in  the  receipt  of  the  rente  of  the  devieed  eetatee,  and  to  be  employed  in  the  receipt  of  the 
rents  of  the  estate  pnrohased  pnnnant  to  the  trasts  of  the  will,  &c.  On  rehearing  before  Sugden, 
Cbn  Lord  Plnnket's  decree  was  reversed.  Lats2s#t  v.  Shaw,  Llojd  &  G.  154.  There  was  an  ap- 
peal to  the  house  of  lords :  the  decree  of  Lord  Chancellor  Sugden  was  reversed,  and  that  of  Lord 
Plunkett  esUblished.  Shato  v.  Lavleta,  1  Dru.  dt  W.  510.  Lord  Cottenham,  when  the  case  was 
before  the  honse  of  lords  observes ; — ••  It  is  very  trne  that  there  are  a  great  variety  of  cases,  in 
which  the  words  called  *•  precatory  words,"  that  is,  words  expressive  of  a  wish,  have  been  held  to 
cnate  a  trust ;  but  the  rule  universally  adopted  for  the  purpose  of  construing  terms  of  Uiat  de- 
scription, is,  that  the  objoct  and  subject  thereof  must  be  both  certain ;  and  that  no  doubt  or  am. 
biguity  should  exist  as  to  either  of  those  points."  And  speaking  of  the  case  in  the  text  he  ob. 
aerves:—**  In  TibbiU  v.  I'ibbiUt  there  was  no  doubt  as  to  the  subject  matter,  the  construction  put 
tipon  the  will  was,  that  the  two  cousins  shoald  hold  the  two  farms  paymg  rent :  now,  if  this  con- 
struction were  correct,  there  can  be  no  difficulty  in  carrying  it  into  efi^ot,  but  that  case  certainly 
carries  the  doctrine  farther  than  any  of  the  preceding,  yet  it  does  not  go  anything  like  so  far  as 
the  decree  in  the  present  case :  all  that  the  court  requires  is,  that  the  subject  as  well  as  the  object 
■hoold  be  defined."  -See  farther  the  note  of  the  reporten,  Messis.  Lloyd  6l  Goold,  page  175. 
tUrwood  T.  Wt$t,  I  Sim.  &  Sta.  198.     Knight  v.  Knighi,  3  Beav.  UB. 
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given  up.    I  think  the  old  principle  of  the  court,  till  shaken  by  some  lallr  de* 
terminations,  was  compensation,  but  it  has  since  been  shaken. (a) 


November  9. — The  case  was  mentioned  again  upon  a  motion  to  vary  the 
minutes,  when  the  Lord  Chancellor  was  of  opinion,  that  the  plaintiffs  were  ea-r 
titled  to  the  occupation  of  the  farms  only  during  the  joint  lives  of  the  de- 
fendant and  themselves  respectively,  and  that  the  costs  of  the  suit» 
{♦320]^  •as  arising  out  of  a  doubt  on  the  testator's  will,  were  to  be  paid  out 
of  his  assets.   ' 


The  decree  declared  that,  according  to  the  true  construction  of  the  will,  the 
defendant  was  bound,  either  to  permit  the  plaintiffs  to  hold  the  said  farms  in 
their  respective  occupations,  at  the  time  of  the  death  of  the  testator,  as  tenants 
thereof,  at  the  same  rents,  and  under  the  same  ^onditioas  as  they  held  the  same 
as  tenants  to  the  testator,  they  duly  paying  such  rents,  and  managing  the  same 
in  a  good  and  husbandlike  manner,  during  the  joint  lives  of  the  plaintiffs  and 
the  defendant  C.  T.,  or  to  make  compensation  to  the  plaintiffs,  out  of  the  pro- 
perty given  to  the  defendant  by  the  testator's  will,  for  the  value  of  such  ten- 
ancy ;  and  it  appearing  that  the  plaintiff  R.  T.  died  on  or  about  the  11th  of 
April,  1613,  and  that  he  held  and  enjoyed  his  said  farm  to  the  lime  of  his  death, 
and  duly  paid  his  rent,  and  complied  with  the  terms  of  the  will  in  the  cultiva- 
tion of  the  said  farm,  and  that  after  his  death  the  possession  thereof  was  de<r 
livered  up  to  the  defendant  Charles  Tibbits  ;  it  was  not  necessary  to  give  any 
further  relief  in  respect  of  that  farm.  And  as  to  the  farm  occupied  by  the 
plaintiff  J.  T.  the  defendant  was  forthwith  to  elect  before  the  master  whether 
he  would  permit  the  said  plaintiff  so  to  hold  and  occupy  the  said  farm  accord- 
ing to  the  will,  and  in  case  the  said  defendant  should  elect  to  permit  the  plain-* 
tiff  so  to  hold  and  enjoy  the  said  farm,  the  injunction  was  to  be  continued,  and 
■  the  said  plaintiff  J.  T.  to  be  quieted  in  such  possession  during  so  long  as  he 
should  duly  pay  his  rent,  and  manage  the  same  in  a  good  and  hqsbandlike 
manner  :  and  in  case  the  said  plaintiff  should  fail  so  to  do,  the  defendant  was 

to  be  at  liberty  to  apply  to  dissolve  the  injunction,  and  for  such  other 
['^321]    purposes  as  he  should  be  advised.    But  in  case  *the  defendant  should 

elect  not  to  permit  the  said  plaintiff  to  hold  and  enjoy  the  said  farm 
according  to  the  terms  of  the  will,  then  the  master  was  to  inquire  and  ascertain 
what  was  the  value  of  the  tenancy  of  the  said  farm  to  the  said  plaintiff,  to  be 
held  and  occupied  at  the  rent,  and  according  to  the  terms  of  the  said  will,  dur- 
ing the  joint  lives  of  the  said  plaintiff  and  of  the  defendant,  and  the  defendant 
was  to  pay  to  the  said  plaintiff,  out  of  the  property  devised  and  bequeathed  to 
him  by  the  will  of  the  testator,  what  the  master  should  find  to  be  such  value, 
and  upon  payment  of  such  value  the  said  plaintiff  was  to  deliver  up  the  pos* 

(a)  See  this  question  diflconed  in  1  SwRnst.  433,  note.    Sog^en  on  Powers,  p.  380,  third  edition. 
Roper  on  the  Law  of  Husbsnd  and  Wife,  second  edition,  vol.  i.  p.  566,  nbte. 
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session  of  the  said  farm,  at  such  time,  and  under  such  circumstances  as  the 
master  should  for  that  purpose  appoint.  And  in  case  the  defendant  should  not 
admit  that  the  property  possessed  by  him  under  the  will  of  the  testator  was 
sufficient  to  make  such  payment  and  compenAtioa  to  the  said  plaintiff  as  the 
roaster  should  find  to  be  due  to  him,  then  the  master  was  to  take  an  account 
of  the  property  which  had  come  to  the  hands  or  possession  of  the  said  de- 
fendant, or  any  other  person  or  persons  by  his  order,  or  for  his  use,  or  which, 
without  his  wilful  default,  might  have  been  received  under  the  will  of  the  said 
testator ;  and  in  that  case  further  directions  concerning  the  same  were  reserved. 
And  the  costs  of  the  plaintiffs  in  this  suit  were  to  be  taxed  by  the  master,  and 
paid  by  the  defendant  to  the  plaintiffs  out  of  the  assets  gf  the  testator  come  to 
his  bands^ 

Reg.  Lib,  B.  1880,  fo.  2123. 


JoNBs  V.  Tripp.  [•322] 

1821 ;  November  15. 

Held,  that  an  attorney  cannot  take  a  mortfa^ e  fr^  hie  client  for  eecitring  fatore  ooetf, 

Bt  indenture  dated  the  31  st  day  of  October,  1817,  J.  Lewis  (a  defendant) 
mortgaged  certain  estates  to  the  defendant  Tripp.  The  plaintiff  was  a  prior 
mortgagee  upon  the  same  estates  for  600/.,  and  was  also  a  creditor  of  Lewis 
for  a  farther  sum,  to  recover  which  be  commenced  an  action  in  Easier  term, 
1817:  Lewis  suffered  judgment  to  go  by  default ;  and  a  writ  of  inquiry  having 
been  issued  and  executed  in  November,  1S17,  the  plaintiff  obtained  final  judg- 
ment against  Lewis  for  2586/. 

The  bill  in  this  cause  prayed  a  foreclosure,  and  alleging  that  the  deed  of- 
October,  1817,  was  executed  fraudulently,  for  the  purpose  of  defeating  the 
plaintiff's  security,  prayed  that  it  might  be  delivered  up  to  be  cancelled,  and 
that  the  plaintiff's  judgment  debt  might  be  tacked  to  that  due  upon  the  mort- 
gage. The  consideration  of  the  mortgage  of  October,  1817,  was  a  sum  of  702. 
stated  to  be  due  to  Tripp  for  business  done  by  him  as  the  attorney  of  Lewis, 
and  it  was  made  to  secure  that  sum,  and  also  the  costs  of  such  actions  and 
suits  as  Tripp  might  afterwards  defend  or  prosecute  for  Lewis,  and  all  sums 
tiiat  he  might  pay  on  his  account,  net  exceeding  in  the  whole  the  sum  of  1000/. 
Tripp  was  subsequently  employed  as  attorney  for  Lewis,  and  he  stated  the 
amount  of  the  debt  now  due  to  him  to  be  more  than  1000/.  He  was  apprised 
of  the  plaintiff's  judgment,  having  been  attorney  in  the  action. 

The  Vice-chancellor,  at  the  hearing  of  the  cause,  directed  an  issue 
to  try  whether  the  indenture  of  the  *31st  of  October,  1817  was  fraud-   [*32d] 
ulently  contrived  and  executed,  as  against  the  plaintiff.    A  verdict 
having  been  found  in  the  affirmative,  the  defendant  Tripp  moved  for  a  new 
trial ;  the  motion  was  refused  by  the  Vice-Chancellor,  and  was  now  renewed 
before  the  Lord  Chancellor. 
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Mr.  W.  E.  Taunton  for  the  defendant. 

The  Lord  Chancellor  stopped  the  motion,  by  saying  that  it  was  a  case 
in  which  an  issue  ought  not  to  have  been  directed.  The  court  would  not 
permit  an  attorney  to  take  from^his  client  a  mortgage  for  costs  to  be  incur- 
red ;  the  inducement  for  Lewis  to  execute  the  deed  was,  that  Tripp  should 
proceed  in  his  business  for  him ;  such  a  security  cannot  be  allowed.  The 
deed  on  the  face  of  it  is  not  supportable  ;  so  clearly  so,  that  I  cannot  permit 
it  to  be  argued ;  and  I  should  be  shaking  the  jurisdiction  of  the  court  if  I 
allowed  a  trial  on  such  a  subject ;  it  would  be  to  leave  to  a  jury  to  decide  a 
point  of  law  that  is  well  settled.  If  any  distinction  can  be  made  as  to  the 
70/.  due  at  the  date  of  the  deed,  that  would  only  be  a  reason  for  a  re-hear- 
ing :  and  whether  the  court  will  allow  the  deed  to  stand  as  a  security  for 
that  sum,  considering  its  other  contents,  is  a  point  I  will  not  decide,  because 
it  can  be  no  ground  for  granting  a  new  trial. (a) 

Mr.  iJLoe  for  the  plaintiff. 

Motion  refused,  with  costs.[l] 


[•324]        *BowB8  v.  East  London  Water  Works  Compant. 

1890  ;  January  19.    1831 ;  September  4,  November  15. 

Dervoes  in  trust,  havingr  the  legal  estate,  with  a  power  of  leasSng  in  possession,  nniil  the  eet^ 

iui  quM  Uu9t9  attained  twenty-one ;  leases  not  conformable  to  the  power  held  void  in  equity,  and 

not  confirmed  by  acceptance  of  rent. 

This  cause,  reported  in  3  Mad.  375,  came  on  upon  appeal  from  the  de* 
cree  of  the  Vice-chancellor.  It  appeared  that  the.  lease  of  December, 
1786,  contained  a  recital  of  a  fine  of  250/.  having  been  paid.  The  caase 
had  been  originally  heard  on  admissions,  agreed  to  by  the  parties,  in  which 
the  leases  were  admitted  to  the  purport  stated  in  the  bill,  and  the  bill  did 
not  set  forth  this  recital.  The  answer  of  the  London  Dock  Company  stated 
their  belief  that  if  any  fines  had  been  paid,  the  money  had  been  applied 
towards  procuring  renewals  of  the  original  leases.  The  leases  also  contained 
covenants  for  the  title,  on  the  part  of  Ord  and  Planta  the  trustees. 

Mr.  Hart  and  Mr.  Home  for  the  plaintiff  contended,  that  the  leases  being 
unauthorized  by  the  power,  and  the  lessees  having  notice  of  the  will  under 
which  the  trustees  acted,  the  decree  was  right  in  declaring  them  to  be  void. 

The  Attorney  General  and  Mr.  Philimore  for  the  London  Dock  Com- 
pany ;  Mr.  Weiherall  and  Mr.  Spence  for  the  East  London  Water  Works 
Company. 

The  leases  were  made  by  persons  having,  as  devisees  jn  trust,  the  whole 

(«)  WaUamM  Y.  Piggot,  poet,  [598.] 

[1]  Vide  j€nkin»  t.  Otndd,  3  Rote.  S85.  ^ 
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]egal  ioterest  in  them,  coupled  with  a  power  of  leasing,  during  the  minority 
of  the  cestui  que  trusts.  This  power  they  have  deviated  from  ;  the 
leases  are,  however,  unquestionably  good  at  law ;  and  there  is  ''not  [*325l 
any  substantial  objection  to  them  in  equity.  It  is  not  suggested  that 
they  were  improvidently  made,  that  a  better  rent  could  have  been  procured, 
or  that  they  were  in  any  respect  detrimental  to  the  interests  of  the  cestui 
que  trusts.  It  is  only  by  a  technical  rule  that  a  lease,  the  operation  of  which 
18  postponed  for  a  few  days,  is  bad  under  this  power ;  why  should  that  rale 
be  adopted  in  equity  ?  The  tiustees  bad  a  legal  power  of  making  the  leases 
in  question,  and  were  not  forbidden  by  the  will.  At  the  time  of  the  lease 
of  1798,  the  legal  estate  bad  not  been  conveyed,  and  there  was  no  one  but 
the  trustees  that  could  grant  a  lease. 

The  leases,  if  not  originally  binding  on  the  plaintiff,  have  become  so  by 
his  acceptance  of  the  rent  for  a  period  of  nine  years.  It  is  not  like  the  case 
of  a  remainder  roan  receiving  rent  upon  a  void  lease,  for  these  leases  were 
made  by  parties  actually  entitled ;  they  were  binding  on  the  defendants,  and 
at  most  only  voidable  by  the  cestui  que  trusts  by  bill  in  equity.  The  receipt 
of  rent  has  therefore  affirmed  them. 

If  the  leases  were  to  be  set  aside,  the  decree  ought  to  have  directed  an  in- 
quiry as  to  what  has  been  expended  on  substantial  repairs  and  improvements. 
The  plaintiff,  after  so  long  an  acquiescence,  cannot  be  permited  to  claim  tho 
benefit  of  expenditure  going  on  under  his  eyes,  upon  the  faith  of  these  leases. 

Another  objection  to  the  bill  is,  that  Ord  and  Planta,  or  their  representa- 
tives, should  have  been  made  parties.  They  are  charged  with  a  breach  of 
trust ;  and  in  the  event  of  its  being  proved,  they  are  rendered  liable  to  actions 
upon  their  covenants. 

*Mr.  Hart  in  reply  : — The  legal  dominion  of  the  property  vested  [*326] 
in  the  trustees,  was  coupled  with  a  declaration  of  trust  in  the  will, 
plainly  indicating  the  extent  to  which  they  might  act;  to  go  beyond  it  was  a 
breach  of  trust.  There  is  no  evidence  of  any  assent  on  the  part  of  the  plain- 
tiff to  preclude  him  from  raising  the  question ;  for  it  does  not  appear  that  he 
was  apprised  of  the  nature  of  the  lease  under  which  the  defendants  were 
holding ;  nor  is  there  any  evidence  of  improvements  having  been  made.  The 
objection  for  want  of  parties  is  not  noticed  in  the  petition  of  appeal. 

Thb  Lobd  Chancsllor  : — The  bill,  as  I  understand  the  case,  is  filed  by 
Mr.  Bowes,  who  became  entitled  to  this  property  in  the  year  1806.  George 
Bowes  came  of  age  in  1792,  and  died  in  1806.  The  bUl  states  the  will  of 
Mrs.  Bowes,  but  whether  the  parties  have  put  upon  the  record  enough  of  it 
to  enable  the  court  to  decide,  I  cannot  say  without  examining  it,  for  there 
may  be  parts  in  the  will  very  important,  besides  what  are  stated  here.  As  I 
understand  it,  it  is  a  bequest  to  Mr.  Ord  and  Planta,  of  the  leases  during  the 
continuance  of  the  lives,  and  upon  trust  to  renew  them  from  time  to  time  ; 
the  whole  leasehold  estate  and  interest  was  in  them.  I  take  it  the  rule  of 
law  is»  where  a  person  has  an  interest  and  also  an  authority,  that  a  lease  not 
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made  according  to  that  authority,  though  not  good  under  it,  will  be  good,  tKk-^ 
ing  eflfect  out  of  the  interest ;  but  Mrs.  Bowes'  will  meanfs,  I  think,  this ;  I 
have  given  you  the  estate^  to  enable  you  to  deal  with  it  as  trustees  till  the 
cestui  que  trust  shall  come  of  age ;  and  that  being  my  object,  it  was  neces- 
sary you  should  have  the  whole  estate  in  you,  but  not  that  yoo  should 
[•327]  make  use  of  that  interest  for  the  *purpo8e  of  giving  derivative  estates 
larger  than  those  which  I  point  out  by  the  power  conferred  on  you. 
The  meaning  was,  you  are  to  take  the  whole  interest,  but  do  not  make 
leases  in  reversion  or  for  a  fine,  or  for  less  than  the  best  yearly  rents,  and 
when  the  cestui  que  trtisis  are  of  age,  then  do  not  make  any  leases.  The 
devise  and  the  power  taken  together,  seem  to  amount  to  this,  that  though  they 
were  to  have  the  whole  interest,  yet  they  were  not  to  make  leases  when  the 
parlies  came  of  age,  and  before  their  coming  of  age,  they  were  not  to  be 
intrusted  to  make  leases  for  a  fine  or  foregift,  or  in  reversion^  or  for  less  than 
the  best  yearly  rent. 

It  appears  that  in  1786,  G.  Bowes  not  being  then  of  age,  the  trustees  make 
a  lease  for  thirty^hree  years,  which  would  expire  just  now  ;  it  was  not  ques- 
tioned till  this  bill  was  filed,  twenty-nine  years  after  the  date  of  it.  I'he  bill 
seems  to  charge,  what  I  think  it  was  quite  unnecessary  to  charge,  but  what  I 
believe  to  be  truly  charged,  that  this  was  not  only  a  lease  in  reversion,  (for 
though  certainly  the  interval  was  short,  yet  it  was  in  reversion,)  but  that  a  fine 
was  paid.  This  I  believe,  and  also  that  it  was  the  case  with  the  lease  of 
1796  :  I  say  so,  on  the  ground  of  what  I  have  seen  since  T  have  sat  here  in 
causes  concerning  this  family,  of  the  difiScuIty  that  these  trustees  had  in  get- 
ting on,  without  raising  money  by  means  not  authorized  by  their  trust.  But  I 
take  it  to  be  true,  that  they  took  the  sum  to  be^  able  to  renew  the  leases  ;  if 
that  be  so,  I  do  not  say  what  would  be  the  effect ;  but  it  becomes  the  court  to 
ponder  long,  before  it  visits  as  a  breach  of  trust  that  to  which  alone  it  is  per- 
haps owing  that  any  of  the  estate  remains.  Suppose  Messrs.  Ord  and  Planta 
were  before  the  court,  and  could  show  that  this  estate  was  so  embarrassed, 
that  they  thought  they  were  doing  better  to  renew  the  leases,  even  by 
[*328j  what  may  be  a  breach  of  trust ;  and  that  it  was  *owing  to  that,  that 
there  was  now  any  interest  in  the  estate  left.  It  is  not  necessary  to 
deny,  that  the  party  when  he  came  of  age  might  object,  but  it  would  be  a 
strong  case  if  the  court  were  to  suffer  him  to  do  so,  after  going  on  for  several 
years,  adopting  the  act  of  his  trustees.  If  it  had  been  George  Bowes,  could 
he  say,  I  have  been  receiving  the  rents  from  1798, 1  filed  no  bill  till  1815;  and 
though  it  turns  out  that  my  trustees  got  2501.  on  the  one  lease  and  500/.  on  the 
other,  and  applied  it  to  the  renewals,  the  benefit  of  which  I  take,  yet  I  will 
now,  after  so  many  years,  set  this  aside,  and  expose  my  trustees  as  for  a 
breach  of  trust.  If  that  were  to  be  allowed  it  would  be  a  very  strong  case ; 
it  would  be  stronger,  if  it  be  true  as  was  asserted,  that  they  covenanted 
generally  for  the  title  ;  but  I  believe  it  will  turn  out  that  they  covenanted  only 
against  the  acts  of  themselves,  and  those  claiming  under  them ;  and  in  ^^^ 
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case  I  am  not  sure  that  it  would  be  necessary  to  make  ihem  parties.  But  then 
we  should  have  to  regret  that  the  pleadings  were  not  so  framed  as  to  call  in 
aid  their  knowledge  of  the  circumstances ;  they  might,  perhaps,  have  proved, 
ifaat  though  fines  were  received,  yet  that  they  had,  in  making  the  leases,  make 
such  bargains  as  to  enable  them  to  do  something  beneficial  to  the  cestui  que 
trusts.  We  must  consider  the  receipt  of  the  rent  by  the  cestui  que  trust  for 
this  period,  and  whether  with  or  without  knowledge  of  the  facts  is  not  of  much 
ioaportance  ;  for  after  a  long  lime  that  would  be  presumed. 

I  think  it  must  be  said  that  if  you  cannot  make  this  out  to  be  a  breach  of 
trust  as  against  the  trustees,  you  cannot  complain  of  it  against  the  persons  to 
to  whom  the  leases  were  granted.  If  the  granting  the  leases  by  the 
trustees  was  not  such  a  breach  of  trust  as  *you  can  now  complain  of,  [*329] 
you  cannot  now  complain  of  those  who  took  the  leases.  The  ques- 
tion then  is,  whether  now  at  this  distance  of  time  you  could  succeed  a'gainst 
the  trustees. 


September  4. — The  Lord  Chancbllor  : — I  do  not  observe  that  the  will 
of  Mrs.  Bowes  gives  any  power  of  leasing  to  the  tenants  for  life,  and  that 
seems  a  material  circumstance.  It  appears  to  have  been  finished  by  the 
usual  clause  to  indemnify  the  trustees ;  but  then  it  occurred  to  the  person  who 
drew  it,  that  some  power  of  leasing  should  be  given  to  some  one,  and  this 
power  is  therefore  added.  It  is  clear  that  it  was  copied  very  much  from  the 
ordinary  powers  of  leasing,  without  attending  to  the  circumstances,  that  as  to 
the  freeholds  the  trustees  had  an  estate  only  for  ninety-nine  years,  which 
would  expire  when  the  trusts  were  satisfied  ;  and  that  as  to  the  leaseholds, 
they  had  an  estate  vested  in  them  not  limited  in  duration,  but  for  an  absolute 
interest  during  the  whole  of  the  terms.  If  nothing  had  been  said  in  the  will, 
no  question  could  have  been  raised  as  to  any  lease  they  might  make,  not 
under  a  power,  but  out  of  their  interest,  except  the  questions  that  might  arise 
with  respect  to  any  other  trustee,  upon  consideration  of  the  matter  as  aflTect* 
ing  the  interest  of  the  cestui  que  trusts. 

In  the  lease  of  1786,  they  are  described  as  the  executors  of  Mrs.  Bowes, 
and  as  devisees  in  trust ;  the  description  of  the  lessors,  therefore,  conveys  ex- 
press notice  that  they  were  devisees  in  trust,  and  those  who  take  under  the 
lease  cannot  say  that  they  had  not  notice  of  the  will. 

*The  lease,  if  granted  in  consideration  of  2502.,  would  be  objec-  [*d30] 
tionable  on  the  ground  of  a  fine  being  taken  as  well  as  rent,  con-  . 
sidered  as  a  lease  under  the  power.  It  is  also  objectionable  on  the  ground 
of  its  being  a  lease  in  reversion  ;  for  though  it  was  made  onjy  on  the  20lh,  and 
to  commence  on  the  25th,  it  was  not  the  less  in  reversion  from  the  interrfil 
being  so  small.  There  was  another  circumstance,  that  till  the  Jersey  case 
might  have  been  objected,  a  power  of  re-entry  was  required  ;  and  the  con- 
veyancer who  drew  the  lease  thought  the  power  was  well  reserved  by 
limiting  it  in  the  event  of  the  rent  being  behind  for  twenty-one  days.    This, 

26 
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if  it  is  to  be  considered  as  a  Idase  under  a  power,  would  have  made  anothei' 
objection,  had  not  the  point  been  put  out  of  the  question.  This  lease  has 
since  become  vested  in  the  defendants.  At  the  time  when  the  second  lease 
was  made,  George  Bowes  was  of  age ;  the  bill  insists  that  the  power  of 
leasing  had  then  ceased,  and  that  both  the  leases  are  therefore  void. 

A  bill  in  equity  could  not  have  been  sustained,  had  not  the  legal  estate  been 
in  the  trustees  ;  if  the  legal  estate  had  been  in  the  plaintiff^  the  remedy  would 
have  been  at  law.  But  it  was  necessarily  brought  into  equity,  for  whatever 
limitation  there  may  be  to  the  power  of  leasing  by  the  trustees,  yet  by  virtue 
of  their  interest  they  could  make  a  lease  good  at  law ;  and  the  question  is# 
whether  the  leases  they  have  made  by  virtue  of  that  interest  are  to  be  con-* 
sidered,  under  all  the  circumstances,  as  abuses  of  their  trust. 

It  is  stated  in  one  of  the  answers,  that  in  the  leases  no  notice  is  taken  of 

any  sums  having  been  paid  as  fines ;  and  I  observe  that  in  the  admissions 

consented  to,  nothing  is  said  as  to  fines,  or  as  to  expenditure  either 

[*3dl]    substantial  *or  otherwise  having  been  made  upon  the  premises.    The 

cause  came  to  a  hearing  without  any  evidence  of  the  payment  of  any 

fines. 

The  decree  declares  the  leases  to  be  void  ;  by  which,  I  presume,  it  is  to  be 
understood  that  they  were  void  in  equity ;  for  the  lessors  having  the  legal 
estate,  the  power  did  not  restrain  their  faculty  of  dealing  with  it  at  law  ;  but 
it  might  be  an  intimation  of  the  pleasure  of  the  testatrix,  that  they  were  not  to 
be  at  liberty  to  deal  with  it  except  in  the  manner  prescribed. 

Where  a  lease  made  by  a  tenant  for  life  is  void  as  being  bad  from  not  con* 
forming  to  a  power,  nothing  done  afterwards  will  amount  to  a  confirmation. 
When  it  is  voidable  only,  acceptance  of  rent,  with  other  circumstances,  may 
be  a  confirmation.  Considering  this  merely  as  a  lease  under  the  power,  I  do 
not  think  that  George  Bowes  taking  the  rent  could  affect  Thomas  Bowes ;  the 
act  of  the  first  tenant  for  life  would  not  operate  as  a  confirmation  of  leases  that 
were  void.  If  they  were  voidable  only,  acceptance  of  rent,  and  standing  by 
while  improvements  were  making,  would  be  material ;  but  if  the  leases  be 
void,  I  do  not  know  of  any  case  in  law  or  equity  by  which  compensation'  for 
improvements  can  be  compelled.  The  peculiarity  is,  that  we  are  to  consider 
what  is  to  be  the  effect  of  the  insertion  of  this  power  at  the  end  of  the  will.  If 
the  will  does  not  authorize  the  trustees  to  make  any  leases  after  G.  Bowes 
was  of  age,  if  the  power  of  leasing  cuts  down  the  power  that  results  from 
their  interest,  it  is  one  of  the  most  defective  instruments  that  I  ever  saw  ;  for 
then  nothing  could  be  done  by  the  trustees,  and  nothing  could  be  done  by  the 

tenants  for  life  beyond  their  own  lives. 
[t332]  •I  am  ready  to  say  it  does  appear  to  me  to  have  been  the  intention 
of  the  testatrix,  to  be  collected  from  the  power,  that  the  trustees  should 
not  make  leases,  except  during  the  minorities  of  the  tenants  for  life,  and  except 
under  the  restrictions  imposed  by  the  power.  I  think  the  power  must  be  taken 
to  be  legal  evidence  that  that  was  her  intention  ;  but  she  has  not  contrived  so 
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as  to  prevent  them  from  doing  it  by  means  of  their  interest,  and  if  the  legal 
estate  given  them  has  authorized  leases,  which,  in  strict  law,  are  good  leases, 
the  question  then  is,  upon  what  terms  a  court  of  equity  is  to  permit  the  plain- 
tiff to  disturb  the  legal  title,  derived  from  the  legal  title  of  the  trustees. 

It  is  clear  that  the  acts  of  George  Bowes  cannot  affect  Thomas,  with  respect 
to  whom  there  is  no  evidence  of  any  improvements  being  made  in  his  time, 
much  less  with  his  knowledge.  If  George  Bowes  allowed  the  defendant  to 
make  improvements,  and  Thomas  Bowes  has  since  allowed  them  to  take  the 
benefit  of  them,  it  would  be  no  ground  for  saying  that  he  ought  not  to  set  aside 
the  leases.  But  if,  after  bis  time,  he  had  permitted  them,  with  Iris  knowledge, 
to  involve  themselves  in  a  great  expenditure,  it  would  be  a  circumstance  to  be 
noticed,  if  they  were  encouraged  in  it  by  his  conduct ;  but  there  is  no  such 
fact  in  evidence  in  the  case.  However,  if  the  parties  should  suggest  that  im- 
provements have  been  made  in  the  time  of  Thomas  Bowes,  and  should  desire 
to  have  an  inquiry,  whether  any  and  what  improvements  have  been  made,  and 
whether  with  his  knowledge,  that  may  be  considered  of[l] 

It  comes  to  this,  that  the  power  inserted  in  the  will,  being  taken  as  evidence 
of  what  leases  they  were  to  make,  they  have  made  others  not  conform- 
able to  whet  a  *due  attention  to  the  trusts  required  ;  the  ulterior  ques-    [^333] 
tion  does  not  arise,  unless  such  a  suggestion  as  1  have  alluded  to  be 
made. 

November  14. — The  Attorney  General^  on  the  part  of  the  defendants,  stated 
that  considerable  improvements  had  been  made  in  the  time  of  the  plaintiff,  and 
desired  an  inquiry,  adding  that  the  defendants  were  not  prepared  to  show  that 
the  improvements  were  made  with  the  knowledge  of  the  plaintiff. 

The  Lord  Chancellor  said,  that  if  they  could  have  any  compensation,  it  could 
only  be  upon  the  ground  of  the  plaintiffs  standing  by  and  seeing  them  lay  out 
their  money,  and  as  that  was  not  the  case,  affirmed  the  decree. 

^      Reg.  Lib.  A.  1821,  fo. 


Ex  PARTE  Atkinson,  in  the  Matter  of  Parkinson, 

1831 ;  NovemM  31,  33. 

Return  to  a  eommiwion  of  lunacy,  that  the  party  is  a  lanatio,  enjoying;  lucid  intervals,  and  that  du« 

rin^  such  iDtenrals  he  it  competent  to  the  government  of  himself  nnd  his  af&in,  qoashed,  and  a 

new  oommissioD  issued. 

The  jury  under  a  commission  of  lunacy  against  Thomas  Parkinson  returned 
''that the  said  T.  P.,  at  the  time  of  taking  this  inquisition,  is  a  lunatic,  enjoy- 
ing lucid  intervals,  and  during  such  lucid  intervals,  he  is  competent  to  the 
government  of  himself,  and  the  administration  of  his  own  affairs."  A  petition 
was  presented  praying  a  reference  to  approve  of  a  committee,  or  such  other 
order  as  the  court  might  think  fit. 

[1]  Vide  PtOnem  v.  BiiehU,  6  Ftiige,  405. 
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Mr.  Hart  and  Mr.  Clayton  in  support  of  the  petition. 
[*334]       •Mr.  Skadwell,  Mr.  F.  Pollock^  and  Mr.  Spence,  against  it. 

The  Lord  Chancellor  expressed  his  opinion  to  be,  that  he  could  not 
make  a  grant  of  the  committee-ship  upon  this  finding,  and  directed  a  search  to 
be  made  as  to  the  course  of  procedings  in  similar  cases. 

Several  precedents  of  inquisitions  were  afterwards  produced  from  the  office 
of  the  secretary  of  lunatics.  That  in  the  case  of  Mary  Halsey,(a)  in  1734, 
was  mentioned.[l] 


November  23. — The  Lord  Chancellor  said  he  thought  nothing  could  be  done 
but  to  issue  a  new  commission.  There  was  no  instance  of  a  melius  inquiren* 
dum  in  such  a  case.(6) 

It  was  then  objected,  on  the  part  of  the  supposed  lunatic,  that  a  commission 
was  unnecessary,  the  evidence  showing  that  he  was  in  such  a  state  of 
['*335]  mind  as  to  *be  competent  to  the  management  of  himself.  His  Lord- 
ship said  that  a  short  petition  might  be  presented  against  the  issuing 
of  the  commission.  This  was  afterwards  done,  and  affidavits  were  filed  on 
both  sides  :  his  Lordship,  on  reading  them,  was  of  opinion  that  it  was  a  proper 
case  for  a  commission,  and;  in  consequence,  a  new  commission  issued. 

(a)  Thin  case  is  noticed  in  Ex  parte  Bamdey^  3  Atk.  168.  The  first  retarn  was,  that  Mary 
Halsej  **  is  not  a  lunatic,  bat  is  not  of  sufficient  understanding  to  manage  herself  and  her  affiiirs.** 
This  inquisition  was  quashed,  and  a  new  commission  issued  by  Lord  Chancellor  Talbot,  and  in  the 
May  following  an  inquisition  was  returned,  ■*  that  the  said  Mary  Halsey  is  not  snflicient  for  tbe 
jgroveroment  of  herself  and  her  estate,  and  for  near  twenty  years  last  past  the  said  M.  H.  has  heeo 
affected  with  the  same  weaknesa  of  jadgment  and  nnderstanding.**  It  appears  by  the  statement 
in  Ex  parte  BatMley^  that  a  grant  of  the  committee-ship  was  made  upon  this  inquisition. 

Amongst  the  precedents  produced  was  that  in  the  case  of  Frances  Waller,  18th  of  June,  8  6.  2, 
Which  is  probably  the  same  as  Mrs.  Wall's  ease,.Teferred  to  in  Ex  pt^te  Bmrnaley.  She  was  found 
•«  worn  out  with  age.  so  that  she  is  not  capable  of  tbe  goTernment  of  herself,  her  messoages,  &c.** 
Upon  this  retarn  it  appears  that  a  grant  was  made. 

(6)  Ex  parte  Cranmer,  12  Vcs.  445,  454. 

[1]  In  re  Holmes,  4  Russ.  189,  Lord  Lyndharst  adopts  the  principle,  which  is  to  be  inferred 
from  Lord  Eldon's  expressions  in  the  case  in  the  text  The  issue  to  be  tried  by  the  jury  is  simply, 
whether  the  supposed  lunatic  is,  or  is  not  of  unsound  mind.  They  are  to  find  the  fact,  either  for 
or  against  the  party's  sanity,  in  the  words  of  the  issue,  but  they  are  not  to  embarrass  their  finding 
by  stating  the  facts,  or  reasonings,  from  which  they  have  derived  their  conclusion.  The  jury  are 
not  to  throw  back  upon  the  court,  the  decision  of  the  very  points  which  it  was  intended  they 
should  decide.  So,  where  *'  the  jury  by  their  inquisition  found  that  he  [the  supposed  lofiatic]  was 
incapable  of  mansging  his  afiairs  or  governing  himself  in  eonaequfnee  of  mental  imbecHUy  and 
weaJeneMt  and  had  been  so  incapable  fcr  two  or  three  years,  &c :"  Chancellor  Walworth  set  aside 
the  Inquisition, observing  "  I  agree  with  him"  (Lord  Lyndhurst)  **  that  it  is  unsafe  in  such  cases 
to  permit  a  departure  from  the  technical  form  of  finding,  that  the  party  is  of  uneound  mind,  und 
mentally  incapable  of  governing  himself,  or  of  managing  his  affairs."  In  the  matter  of  Morgun^ 
7  Paige,  5^6.  See  further.  In  the  matter  ef  Barker,  8  Johns.  Ch.  Rep.  2^.  In  the  matter  ef 
Maean,  S  Bdw.  Ch.  Rep.  380. 
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Edwards  v.  Edwards. 

1831 ;  NoTember  35,  36. 

DetDQirer  allowed  to  a  ImII  •Utinf(  in  the  alterative  a  title  at  law  or  in  equity. 

Thb  argument  of  this  case  before  the  Vice-Chancellor  is  reported  in  3 
Madd.  197.  A  case  having  been  then  directed  for  the  opinion  of  a  court  of 
law,  the  defendant  appealed. 

Mr.  Hart  and  Mr.  Blake  in  support  of  the  demurrer : — The  bill,  stating  that 
the  testator  had  a  power  of  revocation,  to  be  executed  by  any  deed  or  writing 
to  be  signed,  sealed,  and  delivered,  and  attested  by  two  witnesses,  alleges,  that 
being  desirous  of  exercising  it,  be  made  his  will,  duly  executed  and  attested, 
as  required  in  the  case  of  devises  of  real  estates,  by  which  be  gave  the  estate 
in  question  to  the  plaintiffs.  It  then,  after  insisting  that  the  will  was  a  good 
execution  of  the  power  at  law,  and  if  not,  that  it  is  good  in  equity,  prays  that 
the  defect,  if  any,  may  be  supplied  against  the  defendant.  Now,  if  it  was  a 
good  execution  at  law,  the  plaintiffs  can  have  no  remedy  in  equity ;  and  the 
bill  leaves  it  in  uncertainty  whether  the  title  which  they  mean  to  rely  on  is 
legal  or  equitable.  A  plaintiff,  however,  must  state  a  clear  case  for  equitable 
jurisdiction  ;  the  court  cannot  act  upon  an  hypothetical  bill,  desiring 
relief  *either  at  law  or  in  equity,  according  to  the  result  of  the  argu-  [*336] 
ment. 

It  is  stated  the  will  was  executed  according  to  the  statute  of  frauds,  which 
is  not  inconsistent  with  its  having  been  sealed  and  delivered  according  to  the 
power ;  and  if  that  was  th^  case,  as  must  be  intended  against  the  pleader,  then, 
upon  the  authority  of  Kibbett  v.  Lee,(a)  and  Roscommon  v.  Fowke^(b)  the 
power  was  well  executed  at  law,  though  the  instrument  was  a  will  instead  of 
a  deed.  Besides,  this  is  not  a  case  for  supplying  a  defective  execution,  the 
parlies  having  equal  equities,  and  the  plaintiffs  being  provided  for  with  other 
lands  by  the  same  will.    M*Adam  v.  Lo^an,(c)  Montague  v.  Bath.id) 

Mr.  Home  and  Mr.  Pemberton  for  the  plaintiffs,  argued  that  it  was  in  sub- 
stance sufficiently  alleged  in  the  bill  that  the  will  was  not  a  legal  execution  of 
the  power  of  revocation,  wills  not  being  usually  sealed,  and  there  being  no 
statement  that  this  will  was,  and  therefore  that  the  case  did  not  resemble 
Kibbetl  V.  Lee^  or  Roscommon  v.  Fowke^  where  the  instruments,  though  wills,  • 
were  executed  with  all  the  formalities  required  by  the  powers.  With  respect 
to  the  plaintiff's  equity,  it  is  clear  that  the  defect  would  be  supplied.  CAop- 
man  v.  Gihson,(e)  Hills  v.  Downton.[g) 

(«)  Hob.  313,  (*)  4  Bro.  P.  C.  588.  (e)  3  Bro.  C.  C.  310. 

{d)  3  Cb.  Ca.  S5.  (e)  3  Bro.  C.  C.  339.  (g)  S  Ves.  557.^ 
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The  LfORD  Chancellor  : — My  opinion  is,  that  the  plaintiffs  ought  to  state 
distinctly  whether  their  case  is  at  law  or  in  equity. 

Demurrer  a11owed.[l] 
Reg,  Lib.  A.  1821,  fol  1131. 


[•337]  'Cox  V,  Alungham. 

KoLLs.— 1821 ;  Jn\y2ii  Augast  2,  3  ;  NoTember  12,  29. 

PermiMion  to  exhibit  an  interrogatory  as  to  the  Ion  of  a  deed  omitted  to  be  proved  by  miatake* 

given  to  the  plaintiff  at  the  hearing,  under  the  circumetances. 
A  document  whieh  ie  itated  in  the  bill,  and  whieh  the  aniwer  admita  and  refers  to,  cannot  be  read 

fram  the  bill  at  the  hearing,  bat  must  be  prodaced. 

The  •bill  stated  a  lease  for  twenty*one  years  made  by  J.  Paul  to  J.  Salter, 
by  indenture  bearing  date  the  26th  of  August,  1789,  containing  a  covenant  for 
renewal  for  another  term  of  twenty-one  years.  The  term  had  since  become 
Tested  in  the  plaintiff,  and  the  bill  filed  in  1810  prayed  a  specific  performance 
of  the  covenant  for  renewal  against  the  defendant  AUingham,  to  whom  it  stated 
the  interest  of  Paul  to  have  been  assigned.  AUingham,  by  his  answer,  stated 
that  Paul  at  the  date  of  the  lease  was  entitled  to  the  premises  for  a  term  of 
ninety-seven  years,  and  that  on  the  29th  of  October,  1789,  he  granted  the  de- 
fendant an  underlease  for  the  whole  of  the  term  except  ten  days  ;  he  insisted 
that  he  was  not  bound  by  the  covenant.  H.  Ellanor,  to  whom  AUingham  had 
granted  a  lease,  was  afterwards  made  a  party.  The  defendants  by  their  an- 
swers, admitted  the  original  lease  of  August,  17^,  referring  to  it  when  pro- 
duced^ 

On  the  cause  coming  to  a  hearing,  on  the  1st  of  June,  1816  ;  after  it  had 
been  partly  discussed,  it  was  objected  that  the  representatives  of  Paul  ought 
to  have  been  made  parties,  and  the  cause  stood  over  with  liberty  to  add  them. 

At  the  hearing  in  June,  1816,  the  original  lease  to  Salter  was  produced  on 
^e  part  of  the  plaintiff;  it  being  afterwards  lost  by  his  solicitor,  a  supplemen- 
tal bill  was  filed,  stating  the  fact  of  the  loss,  and  setting  forth  a  copy,  for  the 
purpose  of  having  it  read  in  evidence.    Witnesses  were  examined  to  prove  the 

[1]  Where  a  bill  was  filed  against  a  company,  and  also  against  some  of  the  directors  of  the 
^mpany,  praying  relief  against  the  company,  and  if  the  plaintiff  should  be  held  not  to  be  entitled 
to  relief  against  the  company,  then  praying  relief  against  the  directors,  it  was  held  that  the  bill 
was  demurrable.  Seddan  ▼.  ConwU,  10  Sim.  79.  Where  a  party  claiming  to  be  entiUed  to  real 
esUte,  but  being  unceruin  whether  his  title  was  a  legal,  or  an  equitable  one,  was  proceeding  for 
the  recovery  of  it,  by  action  at  law  and  bill  in  equity  at  the  same  time  ;  it  was  held  that  he  was 
bound  to  elect  either  to  suspend  his  proceedings  at  Uw,  or  to  have  his  bill  dismissed,  although  ,the 
relief  prayed  by  the  bill,  embracing  an  account  of  rents,  and  a  delivery  of  the  title  deeds,  was  more 
extensive  than  that  which  was  sought  by  the  action.  RoyU  v.  Wytme^  \  Cr.  &  Ph.  252.  A  gen- 
eral  demerrer  was  allowed  to  a  bill ;  on  the  ground  of  the  vagueness  and  uncertainty  of  its  state, 
ments.  WwrmM  v.  />e  IMt,  3  Beav.  18.  See  further,  Ckolmondtley  v.  Clinton,  Turn  &  Rom. 
107. 


CASES  IN  CHANCERY.  339 


1831.— Cos  T.  Allingham. 


loss  of  the  deed»  and  the  accuracy  of  the  copy.     The  proper  parties 
^having  been  added,  the  cause  and  the  supplemental  cause  now  came    [*3d8] 
on  forbearing. 

Mr.  Agar  and  Mr.  Laoat  for  the  plaintiff. 

Mr.  Wingfield  and  Mr.  Sugden  for  the  defendant  AUingham.  Mr.  Home 
and  Mr.  Barber  for  the  defendant  Ellanor. 

On  the  part  of  the  plaintiff  the  copy  of  the  lease  of  26th  of  August,  1789,. 
was  produced,  and  the  evidence  of  the  plaintiff's  solicitor  was  read  to  prove 
the  loss  of  the  original.  He  stated  that  he  had  lost  it,  but  did  not  mention  any 
search  having  been  made  for  it.  It  appeared  that  the  interrogatory  upon 
which  he  was  examined  did  not  inquire  as  to  a  search. 

The  Master  of  the  Rolls  was  of  opinion  that  there  being  no  proof  of  any 
search  having  been  made  for  the  deed,  the  loss  of  it  was  not  established  so  as 
to  make  secondary  evidence  admissible. 

On  the  part  of  the  plaintiff  it  was  then  proposed  to  read  the  statement  of 
the  deed  from  the  bill,  it  being  admitted  by  the  answers ;  and  Owen  v. 
J(mes{a)  was  cited.  The  counsel  for  the  defendants  objected,  that  as  the 
answers  referred  to  the  deed  itself  when  produced,  the  admission  of  its  being 
correctly  stated  in  the  bill  was  qualified  by  this  reference,  and  therefore  the 
production  of  the  original  could  not  be  dispensed  witli ;  besides  which,  the  bill 
did  not  set  it  forth  in  hcBc  verba^  but  only  contained  the  tenor  and  effect ; 
though  it  was  necessary  that  the  whole  should  be  seen. 

*The  Master  of  the  Rolls  said  that  it  must  be  a  very  explicit  and  [*339] 
unqualified  admission  to  dispense  with  the  production  of  that  which 
constituted  the  foundation  of  the  suit ;  nothing  short  of  that  would  be  suffi- 
cient, even  if  that  would  do.  But  the  reference  distinctly  calls  for  the  pro- 
duction, reserving  to  the  defendant  a  more  particular  investigation  of  it,  when 
it.  shall  be  produced. 

The  counsel  for  the  plaintiff  then  pressed  for  permission  to  go  into  evi- 
dence  to  prove  the  loss  of  the  deed,  either  on  a  reference  to  the  master,  or  by 
exhibiting  an  interrogatory  for  that  purpose.  They  urged  that  the  omission 
arose  entirely  from  accidental  mistake,  and  that  where  parties  were  by  a  mere 
slip  deprived  of  testimony,  the  court  was  ofien  in  the  habit  of  indulging  them 
with  leave  to  rectify  it.  Thus  where  depositions  have  been  suppressed  from 
the  interrogatories  being  leading  or  for  irregularity,  or  where  it  has  been  dis- 
covered that  a  proper  release  has  not  been  given  to  make  a  witness  competent, 
fresh  interrogatories  «and  a  re-examination  have  been  permitted.  Spence  v. 
Allen,(b)  Lord  Arundel  v.  PUt(c)  Sandford  v.  Paul,(di  Shaw  v.  Lindsay,{e) 
Cholmondeley  v.  Clinton,{g)  Perry  v.  Silvester\h)    They  also  cited  GrielU 

(«)  9  Anst  505.  (&)  Gilbert.  150.    Pne.  in  Ch.  493.    (c)  AmK  565. 

(4>  9  Diek.  750.    3  Bio.  C.  C.  370.    (•)  15  Vw.  380.     {g)  9  Mer.  81.     (A)  Vide  ants,  83. 
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▼.  Gansell^{a)  Kirk  v.  Kirkyif))  Bloxton  ?.  DrewitJ^c)  Banks  v.  Farquhar* 

8on^(d)  AUomey  General  v.  Thumhallf{e)  and  Milward  v.  Atkin9,{g) 
[*'d40]        *0n  the  other  side  it  was  insisted  that  the  practice  of  the  •  court 

would  not  permit  the  foundation  of  the  plaintiflTs  title  to  sue  to  be 
made  the  subject  of  a  reference;  Lechmerey.  Brazier.{h)  They  distinguished 
most  of  the  cases  cited,  where  leave  had  been. given  to  exhibit  interrogatories, 
as  being  applications  made  before  the  hearing,  which  were  different  from  the 
case  of  a  plaintiff  perceiving  a  defect  in  his  evidence,  and,  nevertheless,  going 
to  an  bearing,  launching  his  cause,  and  taking  his  chance  of  succeeding ;  uo* 
der  such  circumstances  a  plaintiff  ought  to  bear  the  consequences  of  his  error ; 
he  would  otherwise  have  an  opportunity  of  trying  the  feeling  of  the  court,  and 
then  mending  his  case  when  he  found  it  weak.  They  referred  to  White  v. 
Datnon,{i)  where  a  decree  dismissing  the  bill  was  affirmed,  on  the  ground  of 
the  witness,  who  was  interested,  not  having  been  released,  and  relied  upoa 
Lake  V.  Skinner. {]i)  They  also  submitted  that  the  court  could  not  entertain 
the  question,  except  in  the  shape  of  an  application  founded  on  affidavit. 
The  Master  of  the  Rolls  concurred  in  the  latter  observation,  and  directed 

the  cause  to  stand  over,  with  liberty  to  the  plaintiff  to  apply. 
['341]       ^November  29. — A  petition  was  now  presented  by  the  plaintiff, 

praying  for  leave  to  exhibit  an  interrogatory  for  the  further  examina- 
tion of  his  solicitor,  as  to  the  loss  of  the  original  lease.  The  solicitor  and  his 
clerk  stated,  that  after  attending  the  court  at  the  hearing  in  June,  1606,  the 
deeds  produced  were  tied  up  together  and  taken  away  ;  and  it  was  not  till  a 
few  months  after  that  they  found  the  deed  in  question  not  to  be  amongst  them. 
They  bad  made  repeated  searches  for  it,  but  had  been  unable  to  find  it ;  and 
they  as  well  as  the  plaintiff  stated  that  they  were  entirely  ignorant  of  what  was 
become  of  it.    The  solicitor  said  that  the  only  reason  why  he  did  not  in  bis 

(a)  3  P.  W.  646.  (6)  13  Vet.  380.  {e)  Free,  in  Ch.  64. 

(<I)  1  Dick.  165.    Ambl.  145.  ^,  (<)3Coz,3. 

{g)  In  this  cue  the  evidence  of  a  baakrapt,  who  bail  been  ezmmioed  on  tbe'']Mrt  of  the  phtin 
tiff  apon  mn  inquiry  before  the  router,  wu  objected  to,  on  Uie  ground  of  his  being  interested.  Ha 
afterwards  gare  a  release  to  his  assignees,  which  wu  stated  to  haTc  been  previooslj  omitted  bj 
mistake.  On  motion  before  the  Vice-Chancellor,  leaTe  wu  given  to  reexamine  the  bankrupt  oo 
the  same  interrogatories  on  whioh  he  had  been  before  examined,  and  to  examine  other  witnesses  to 
prow  his  certificate  and  the  release :  the  plaintiff  paying  the  costs  of  the  applicatioo  and  of  the 
former  examination,  u  between  folicitor  and  client.  20th  July,  1820.  Reg.  Lib.  B.  1819,  foU 
1371.  A  motion  made  before  the  Lord  Chancellor  to  discharge  this  order  wu  refused.  31st  Maj, 
1821.    Rag.  Lib.  1820,  fol.  1404.[1] 

(A)  3  Jao.  &  Walk.  287.  (t)  7  Ves.  30.  {k)  1  Jac  &  Walk.  9. 

[1]  Where  a  witness  had,  through  inadvertence,  omitted  to  include 4n  a  release  t  portk>n  of  his 
interest,  liberty  wu  given,  (publication  not  haTing  yet  passed  in  the  cause,)  to  examine  htm  to 
the  interrogatories  to  which  be  had  already  been  examined.  Oleeton  t.  The  Earl  of  Sandwiek,  1 
Flan,  dt  Kel.  240.  So,  where  at  the  hearing  of  a  cause,  and  after  the  argument  had  been  finished 
in  part,  an  objection  wu  made  to  the  competency  of  a  witness,  whose  deposition  taken  before  the 
examiner  had  been  read,  the  court  allowed  the  plaintiff  to  proTe  the  exeention  of  a  lelease  of  the 
witness  of  all  his  intcvest,  by  the  examination  of  a  witness  vitm  eoee,  witheiit  any  pnyioiM  order 
«r  motion  for  that  puipeee.    Barrow  v.  Mkinelander^  1  Johns.  Ch.  Rep.  559. 
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depositions  meDtion  the  search,  was,  that  the  interrogatory  did  not  extend  to 
it ;  and  that  it  did  not  occur  to  him  that  it  was  necessary  or  material. 

The  argument  was  to  the  same  effect  as  on  the  former  occasion. 

The  Master  of  the  Rolls  stated  his  strong  impression  of  the  dangers  that 
would  arise,  if  in  every  instance  a  party,  whose  case  broke  down  at  the  hear- 
ing, were  to  be  at  liberty  to  go  into  further  evidence.  To  encourage  it  would 
be  to  subvert  the  whole  practice  of  the  court ;  and  1  wished,  therefore,  some 
distinction  to  be  pointed  out,  to  justify  the  court  in  granting  the  indulgence  in 
this  case,  without  establishing  a  dangerous  precedent.  The  onus  certainly 
lies  upon  the  plaintiff.  At  the  same  time,  it  is  too  laie  to  argue  that  there  can 
be  DO  case  of  exception  to  the  general  rule,  after  it  has  been  departed  from  in 
some  instances,  and  by  great  authorities. 

I  am  entirely  satisfied  as  to  the  history  of  this  omission  ;  it  must  be  taken 
to  have  been  quite  unintentional.  There  may  be  cases  of  very  deep  design, 
where  something  may  be  purposely  left  out,  in  order  to  bare  a  better 
*opportuniiy  of  examining  after  publication  passed ;  the  court  ought,  [*342] 
therefoie,  jealously  to  watch  the  conduct  of  the  parties.  I  cannot 
here  find  any  trace  of  such  a  plan.  It  was  proper  to  put  the  plaintiff  to  make 
the  application  upon  affidavit,  as  there  might  be  reason  to  suspect  that  the  deed 
bad  been  handed  over  to  some  other  person  ;  the  affidavits  are  uncontradicted, 
and  I  think  they  form  a  clear  ground  for  believing  that  the  deed  was  accident- 
ally lost.  It  was  produced  in  court,  and  by  some  accident  was  left  out  oi  the 
bundle  of  papers  that  was  carried  away,  and  though  searched  for,  it  has  not 
been  forthcoming  since.  If  what  is  now  stated  had  been  adduced  in  evi- 
dence at  the  hearing,  there  is  no  doubt  that  the  copy  would  have  been  received. 
The  present  must  certainly  be  considered  as  a  strong  case ;  the  plaintiff  was 
under  no  surprise ;  he  knew  that  this  must  be  proved ;  it  was  the  foundation 
of  a  separate  bill :  it  was  not  a  newly  discovered  fact.  It  is  true,  also,  that 
where  there  is  any  slip  or  mistake,  either  by  ihe  counsel  or  solicitor,  the  party 
must  suffer  the  consequences. 

Let  us  consider  what  would  be  the  result  at  law,  if  the  plaintiff  coming  to 
trial  had  omitted  to  produce  a  necessary  witness  ;  he  must  unquestionably  fail, 
but  how  would  he  fail  ?  It  would  not  be  a  decision  binding  on  his  right,  or 
barring  another  action ;  it  would  be  a  nonsuit.  Then  if  the  same  thing  hap- 
pened in  equity,  what  would  be  the  analogy  ?  The  court  would  not  dismiss 
the  bill  without  liberty  to  file  another :  the  court  would  not  decide  it  finally 
and  conclusively ;  so  that  the  dismission  might  be  pleaded  in  bar  to  a  new 
bill,[l]  The  plaintiff  would  pay  the  costs,  but  he  would  be  able  to  proceed 
again,  after  having  the  benefit  of  knowing  the  evidence.  This  cer- 
tainly  ought  to  weigh  with  the  Vourt,  particularly  as  the  same  strict-  [♦343} 
ness  is  not  observed  here  as  at  law. 

[IJ  Am  to  diMniniof  bfll  wttfaoqi  prejodlca  to  new  tnit,  lee  SUvetu  y.  Ouppy,  8  Ran.  m 
Fan  £|^  V.  Fm  i>eiiafii,  4  Fsige,  7S.    JfiUer  v.  JTCaii.  7  Piige.  451. 
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In  many  instances  the  court  permks  accidental  omissions  to  be  supplied 
where  it  sees  that  to  do  so  will  be  more  beneficial  to  the  parties,  and  more 
conducive  to  the  ends  of  justice*  The  court  is  disposed  to  do  so  from  the  in- 
firmity that  necessarily  belongs  to  written  testimony  ;  a  witness  may  barppen 
not  to  ha?e  released,  or  the  examiner  may  not  have  put  the  question  properly, 
the  examination  taking  place  in  the  absence  of  the  counsel  and  the  judge. 
Thus,  in  the  long  train  of  authorities  cited  in  Sandford  y.  Paul,{a)  a  re-exami- 
nation of  a  witness  has,  under  particular  circumetances,  been  allowed.  It  is 
difficult,  too,  upon  principle,  to  distinguish  this  case  from  those  where  deposi- 
tions hare  been  suppressed  on  account  of  the  interrogatories  being  leading ;. 
that  is  equally  a  mistake  of  the  counsel ;  yet  the  parties  have  been  allowed  to 
examine  the  witnesses  again.  Lord  Arundell  v.  Pitt^  Perry  v.  Silvester,  Sa 
also,  in  the  cases  of  Kirk  v.  Kirk  and  Milward  v.  Atkinsr  %  re-examination 
was  permitted. 

In  Banks  v.  Farquharson,  before  Lord  Hardwicke,  the  defendant  offered, 
at  the  hearing,  to  read  proof  of  the  hand-writing  of  a  party  to  a  deed  ;  one  of 
the  attesting  witnesses  was  dead,  the  other  was  in  Scotland  ;  but  these  fact» 
were  not  in  evidence.  The  proof  of  the  hand-writing  was  rejected  ;  what  wa» 
then  to  be  done  ?  According  to  the  argument  now  used  the  defendant  murl 
have  failed,  it  being  by  his  own  neglect  that  he  had  not  gone  into  evidence  that 
he  must  have  known  to  be  necessary ;  Lord  Hardwicke,  however,  put  off  the 

cause,  and  permitted  an  interrogatory  to  be  exhibited. 
[*3441  ♦The  case  of  Lake  v.  Skinner,  reKed  on  upon  the  other  side,  I  stil! 
think  was  right :  but  how  was  it  circumstanced  ?  The  defendant  hav- 
ing set  up  a  modus,  adduced  no  evidence  till  sbortly  before  the  hearing,  and 
then  applied  for  leave  to  examine  a  witness  viva  voce  to  prove  the  rectorlf 
books.  Tl^e  co\irt  there  a»id,  that  as  the  plaintiff,  relying  upon  there  being  na 
evidence  on  the  otVier  side,  had  gone  into  no  evidence  himself;  he  must  have 
the  same  liberty  of  examining  witnesses,  if  it  was  granted  to  the  defendant. 
The  evidence  was  to  prove  the  fact  of  payment  of  the  modua,  and  would  be 
going  into  all  the  merits  of  the  case  ;  the  other  party  could  not,  therefore,  be 
precluded  from  doing  the  same.  It  was  not,  however,  laid  down  as  air  univer- 
sal rule  r  it  was  stated  that  there  might  be  exceptions. 

Now  in  this  case  the  evidence  proposed  to  be  given  relates  only  to  the  proof 
of  a  document.  There  is  no  daager  tliat  the  plaintiff  may  profit  by  the  publi- 
cation having  passed,  or  that  the  defendants  may  be  taken  by  surprise,  for 
they  must  have  known  that  this  was  lo  be  proved  ;  we  are  not  called  on  to  let 
in  any  new  matter,  the  defect  has  not  happened  from  any  design,  but  by  a 
mere  slip,  and,  therefore,  though  the  cause  has  come  to  an  hearing,  I  think  I 
should  not  be  doing  justice  to  the  plaintiff  if  I  did  not  allow  a  re-examination, 
to  prove  the  fact  of  the  loss  of  this  instrument.  In  Milward  v.  Atkins,  where 
there  was  a  simitar  omission  to  prove  the  certificate  and  release,  both  which 

(«)  2  Diek.  750. 
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were  known  lo  be  necessary,  this  indulgence  was  granted ;  why  was  that 
done  ?  Because  without  it  there  would  have  been  a  failure  o^  justice.  Why 
was  it  done  in  the  case,  where  a  partial  release  was  given  instead  of  a  general 
one  ?  If  it  was  allowed  in  those  instances,  I  do  not  see  how  it  can  be 
refused  here,  when  it  is  confined  to  a  ^single  point  not  mixed  up  with  [^345] 
the  general  merits.  I  have  stated  my  reasons  at  large,  because  nothing 
is  more  prejudicial  than  relaxing  general  rules  by  exceptions,  and  I  have, 
therefore,  been  desirous  of  grounding  myself  on  authority  and  principle, 
and  showing  that  I  have  not  gone  a  step  beyond  what  has  been  done  before 
me.[l] 


His  Honor  doth  order,  that  the  petitioner,  the  plaintiff,  R.  K.  C,  be  at  liberty 
to  exhibit  an  interrogatory  in  the  supplemental  cause,  before  one  of  the  exami- 
ners of  this  court,  for  the  further  examination  of  S.  W.  W.  in  the  petition 
named,  and  also  to  examine  E.  D.  in  the  petition  named  thereon,  as  to  the  loss 
of  the  indentnre  of  lease  in  the  petition  mentioned,  and  the  search  made  for 
the  same,  with  liberty  for  the  defendants  to  examine  witnesses  as  to  the  said 
loss  or  the  existence  of  the  said  deed,  and  also  to  cross-examine  the  said  S.  W 
W.  and  £.  D.,  or  either  of  them  ;  and  it  is  ordered,  that  the  plaintiff.  R.  K. 
C.  do  pay  his  own  costs  and  the  defendant's  costs  of  such  examination  and 
cross-examination  by  them,  in  case  the  same  shall  take  place,  and  likewise  the 
costs  of  this  application  to  be  taxed,  &c. 

Reg.  Lib.  A.  1821,  fo.  238. 


•Gawler  v.  Cadby.  [•346] 

Rolls.— 1821 ;  Norember  30. 

Bequest  to  testator's  daoghter  anfl  her  ehOdren,  and  Id  default  of  soeh  Msue,  and  in  ease  of  hsftr 
death,  to  A.  and  B.    The  limitation  over  takes  effect  on  her  dying  witbont  children. 

J.  Gawleb,  by  his  will,  gave  two  leasehold  houses  to  trustees,  upon  trust  to 
-pay  and  apply  the  sum  of  30/.  for  the  benefit  of  his  wife  during  her  life,  out  of 
the  rents  and  profits,  and  the  residue  for  the  maintenance  and  benefit  of  his 

[1]  Where  a  written  asrreenient  set  oat  in  the  bill,  was  admitted  by  the  answer  of  one  defendant, 
but  was  not  admitted  by  the  other  defendants  who  claimed  through  him  ;  and  the  complainant's 
eounsel,  through  a  misapprehension  of  the  law,  closed  tlie  proofs  and  brought  the  cause  to  a 
hearing  without  making  formal  proof  of  the  written  agreement;  and  the  objection  being  taken  at 
the  hearing  that  the  agreement  should  have  been  proved,  as  sgainst  those  defendants  who  had  not 
admitted  its  execution ;  it  was  held  that  the  court  might  suspend  the  argument,  and  give  the  com. 
plainant  an  opportunity  to  prove  the  agreement,  in  the  usual  way,  before  an  examiner.  Desplacet 
V.  Cforii,  5  Paige,  '252.  And  see  Phillipa  v.  Thompaant  1  Johns.  Ch.  &ep.  140.  Barrow  v.  Rhiae- 
lander,  id.  559.  Chreenwood  v.  Parion;  3  Sim.  396.  Hood  v.  Pimm,  4  Sim.  101.  Bridge  v. 
Bridge,  6  Sim.  353.  Lawrence  v.  Sharpe,  1  Moll.  353.  Kfnny  v.  Dalton^  3  Moll.  386.  SmUh 
T.  Harding,  1  Flan.  At  Kel.  184. 
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daughter  Emraa  Sarah:  '^And  after  the  death  of  my  wife  the  whole  of  the. 
lents,  issues,  and  profits  of  the  said  houses  and  premises  shall  be  the  sole  pro- 
perty of  her  my  said  daughter  Emma  Sarah  and  her  children  lawfully  begot- 
ten ;  and  in  default  of  such  issue,  and  in  case  of  her  death,  the  said  houses 
and  premises  shall  become  the  joint  property  of  my  sons  Felix  and  William 
Paul,  or  the  surrivor  of  them." 

The  testator  died  in  1815.  Fclhc  Gawler  and  W.  P.  Gawler,  who  were  his 
natural  sons,  died  some  time  before  his  wife  and  daughter  ;  administration  to 
their  effects  was  granted  (at  the  nomination  of  the  crown)  to  the  defendants, 
one  of  whom  was  also  the  surviving  trustee  under  the  testator's  will.  The 
testator's  widow  died  in  1818 ;  his  daughter  Emma  Sarah  died  in  1820, 
without  having  ever  been  married,  and  having  by  will  bequeathed  all  her 
property  to  the  plaintiffs,  who  filed  the  bill,  claiming  the  two  leasehold  houses  as 
having  vested  absolutely  in  her  under  the  will  of  the  testator. 

Mr.  Trower  and  Mr,  Fhillimore  for  the  plaintiffs  : — ^The  residue  being  given 
to  the  testator's  daughter  and  her  children,  she  would,  if  it  were  real,  have 
taken  an  estate  tail ;  consequently,  it  being  personal  property,  the  ab- 
[•347]  solute  interest  was  vested  in  her.  The  limitation  *over  for  default 
of  issue  is  too  remote,  and  the  words  "  in  case  of  her  death"  must  be 
taken,  as  in  Hinckley  v.  Simmonds,{o)  to  refer  to  the  contingency  of  her  dying 
before  the  testator,  and  to  prevent  a  lapse ;  having  survived  him,  there  was 
nothing  to  confine  the  effect  of  the  preceding  words. 

Mr.  Hayter  and  Mr.  Latham^  for  the  defendants,  contended  that  the  words 
^*  in  default  of  such  issue*'  must  be  taken  into  connection  with  those  which 
follow  ;  namely,  '*  in  case  of  her  death  ;"  they  refer  to  the  same  period,  and 
mean  a  failure  of  issue  at  her  death,  upon  which  event  the  limitation  over 
was  to  t&ke  effect ;  they  cited  Wilkinson  v,  S(mih{b)  and  Billings  v.  San- 
dom\c) 

The  Master  of  the  Rolls  : — The  construction  of  this  will  would  not 
be  a  subject  of  much  doubt  to  those  who  are  not  acquainted  with  the  authori- 
ties. Every  one  would  say  that  both  the  daughter  and  the  two  sons  being 
objects  of  the  testator's  bounty,  though  he  looked  primarily  to  her,  he  intend* 
ed  the  property  in  question  for  them  in  the  event  of  her  dying  without  chil- 
dren ;  and  the  question  is,  whether  according  to  the  authorities  applicable  to 
these  words,  that  intention  is  properly  expressed. 

The  testator  gives  the  houses  to  his  daughter  Emma  Sarah  and  her  chil- 
dren lawfully  begotten ;  and  it  is  properly  argued  that  this  alone  would  give 
her  an  absolute  interest.  He  then  proceeds  :  '*  and  in  default  of  such  issue, 
and  in  case  of  her  death,"  he  gives  them  over.  These  are  words  of  double 
contingency — default  of  issue,  and  death.  Does  it  not  evidently 
[*318]  mean  if  she  *dies  without  issue  ?  It  is  argued  from  authority  that 
the  words  ^'  in  case  of  her  death"  mtist  be  taken  to  be  descriptive  of 

(a)  4  Vet.  161.  (ft)  7  T.  R.  555.  (e)  1  BnN  C.  C.  393. 
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dying  in  the  testator's  lifetime.  But  the  reason  of  the  case  alluded  to  does 
not  apply  here.  If  there  is  a  gift  to  A.  B.,  and  in  case  of  his  death  to  C. 
D.,  words  applying  to  contingency  being  used,  with  reference  to  an  event  as 
to  which  none  exists,  it  is  supposed  that  some  contingency  must  be  meant, 
and  it  is  considered  to  apply  to  death  in  the  lifetime  of  the  testator.  That  is 
because  there  is  no  other  construction  to  be  put  upon  it ;  but  where  there  is 
an  intelligible  contingency  it  must  be  looked  at.  Here,  by  coupling  together 
the  words  "  in  default  of  such  issue,  ^  and  "  in  case  of  her  deaih,"  it  means 
ill  case  of  her  dying  without  issue ;  and  there  is  a  contingency,  without  re- 
sorting to  the  construction  contended  for. 

A  limitation  in  default  of  issue  would  in  general  be  too  remote,  but  the 
courts  are  disposed  to  tie  it  down  to  a  failure  of  itfsue  at  the  death.  In 
Wilkinson  t.  South  the  words  were  stronger  than  here.  A  term  was  limited 
to  one  and  the  heirs  of  his  body,  and  their  heirs  and  assigns  for  ever,  which 
the  court  thought  would  alone  have  passed  an  absolute  interest.  But  it  was 
given  over  "  in  default  of  such  issue,  then  after  his  decease  to  B."  The 
words  were  not  identical  with  these,  but  are  they  not  fairly  to  be  interpreted 
as  the  same  in  substance  ?  This  case  would  be  an  authority,  if  one  were 
wanted  ;  but  without  it,  I  think  that  from  the  gift  being  to  the  daughter  and 
her  children,  there  is  enough  to  show  that  the  latter  words  are  descriptive  of 
her  dying  without  leaving  children. 

Bill  dismissed.[l] 
Reg.  Lib.  A.  1821,  fo.  607. 


•The  Bishop  op  St.  Asaph  v.  Williams.  [•349] 

BoLU.— 1831 ;  December  3. 

A  bill  for  an  account  of  tithes  received  from  the  oceapien,  by  a  pereon  claiming  ander  an  adrene 
legal  title,  will  not  lie. 

The  bill  stated  that  the  rectory  of  the  parish  of  St.  Asaph  was,  at  some  an- 
cient timC;  appropriated  and  annexed  to  the  see  of  St.  Asaph,  and  that  by  vir- 
tue of  some  endowment  made  by  a  former  bishop  of  that  diocese,  the  dean  of 
the  cathedral  church  of  St.  Asaph  was  entitled  to  a  moiety  of  the  tithes  of  three 

[1]  The  word  *<  tMue"  has  been  construed  to  bear  a  different  signification  in  distinct  clauses  of 
the  same  will,  in  one  to  mean  ••  children"  in  the  other  to  be  taken  in  its  ordinary  unrestricted 
sense.  Cenrter  v.  BentaU,  2  Beav.  551.  The  New  York  Revised  Statutes,  have  laid  the  aie  at  the 
root  of  a  vast  number  of  complicated  questions  of  construction  by  confining  the  words  **  hein"  or 
••  issue,"  to  heirs  or  issue  living  at  the  death  of  the  first  Ukes,  1  R.  S.  (2d  ed.)  719,  {  22.  See 
farther,  Crowden  v.  Stonet  3  Russ.  217.  Rathbone  v.  Dyehnan,  3  Paige  30.  Patterion  v.  Ellk* 
exeeutorst  11  Wend.  259.  Lepine  y  Ferard,  2  Russ.  Sl  M.  378.  Ferard  v.  Griffin,  (a  case  aris- 
ing under  the  same  will  as  the  last  cited  ease^)  2  Keen,  615.  Cumpbell  t.  Harding^  2  Russ.  dt 
IL  390.    Com  v.  Droner,  2  Keen,  764. 
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of  the  thirteen  townehips  into  which  the  parish  was  divided,  and  the  preben- 
dary of  the  stall  of  Hornwfydd  to  the  other  moiety  of  the  tithes  of  those  towD- 
ships,  and  to  the  entirety  of  those  of  another  township ;  the  prebendary  of  the 
stall  of  Veynol  was  in  like  manner  entitled  to  the  tithes  of  three  other  town- 
shipSf  Veynol,  Boddlewidden,  and  Pengwen ;  and  the  plaintiffs,  the  bishop  and 
vicars  choral  of  the  cathedral  church  of  St.  Asaph  were  entitled  to  the  tithes  of 
the  remainder  of  the  parish.  The  defendant  Sir  John  Williams  was  lessee  of 
the  tithes  of  VeyooI«  Boddlewidden,  and  Pengwen,  under  the  prebendary  of 
Veynol. 

The  bill  then  stated  that  there  was  in  the  county  of  Flint  a  district  called 
the  yill  or  franchise  of  Rhuddlam,  the  boundaries  oif  which  were  well  known 
and  ascertained ;  that  pari  of  it  which  was  situate  within  the  parish  of  St. 
Asaph  formerly  consisted  of  waste  lands  exposed  to  the  sea,  but  had,  about 
ihe  year  1807,  by  inclosures  and  draining,  been  rendered  productive,  and  that 
it  was  within  that  part  of  the  parish  to  the  tithes  of  which  the  plaintiffs  were 
entitled. 

The  bill  then  alleged  that  the  defendant  Sir  J.  W^illiams,  under  some 
[*350j    claim  or  pretence  of  adverse  *title,  had  received  and  uken  the  tithes  of 

that  part  of  Rhuddlam  which  was  within  the  parish  of  St.  Asaph,  and 
converted  the  same  to  his  own  use,  alleging  that  it  was  within  the  townships, 
the  tithes  of  which-  were  annexed  to  the  prebend  of  Veynol.  The  bill  then 
charged  several  circumstances  tending  to  negative  that  position,  and  prayed  an 
issue,  if  rtecessary,  to  try  whether  the  lands  in  question  formed  part  of  the 
townships  of  Veynol,  Boddlewidden,  or  Pengwen  ;  and  if  it  should  appear  that 
they  did  not,  then  that  the  defendant  Sir  J.  Williams  might  account  for  the 
tithes  of  those  lands  received  by  him. 

The  defendant  Sir  J.  Williams,  by  his  answer,  insisted  that  the  lands  in 
question  formed  part  of  the  townships  the  tithes  of  which  were  demised  to  him. 
The  prebendary  of  Veynol  made  the  same  case  ;  the  dean  of  St.  Asaph  and 
the  prebendary  of  Hornwfydd,  who  were  also  made  defendants,  claimed  no 
interest.  Witnesses  were  examined  on  both  sides,  and  the  cause  now  came 
on  to  be  heard. 

Mr.  Benyon  and  Mr,  Pepys^  for  the  defendant  Sir  J.  Williams,  upon  the 
opening  of  the  case,  objected  tliat  the  nature  of  the  suit,  as  appearing  by  the 
bill,  was  not  such  as  to  entitle  the  plaintiffs  to  relief  in  equity,  the  bill  not 
praying  an  account  of  tithes  against  the  occupiers,  but  an  account  of  the  money 
received  for  the  tithes  by  a  person  claiming  by  an  adverse  title.  A  question 
on  a  legal  title  to  tithes  may  be  determined  by  ejectment.  Priest  v.  Wood.{(^ 
And  therefore  a  bill  in  equity  to  try  it  is  inadmissible.    The  plaintiffs  can  have 

no  remedy  in  equity  except  as  against  the  occupiers. 
[•351]      "^Mr.  Wetherall  and  Mr.  Roupell  for  the  plaintiffs  :— The  bill  states 

the  defendant  Sir  J.  Williams  to  have  received  from  the  occupiers 

(«)  Cro.  Car.  301. 
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the  tithes  which,  aa  we  contend,  ought  to  have  been  paid  to  the  plaintifis, 
and  prays  an  accoont  of  them,  as  of  money  had  and  receiYed  to  the  use  of  the 
plaintiflfa.  A  bill  will  lie  for  this  purpose,  as  well  as  an  action  :  as  in  Haw^ 
kinsr.  Kelly^{a)  where  a  rector  having  leased  the  tithes,  died  in  the  middle 
of  the  year,  and  his  successor  received  from  the  lessees  the  rent  for  the  whole 
year ;  it  was  held  that  the  executor  of  the  deceased  rector  was  entitled  to  an 
apportionment  of  the  rent,  as  money  had  and  received  to  his  use,  and  that  he 
might  recover  it  by  action  or  by  bill.  Besides,  to  ascertain  the  amount  re-* 
ceived,  an  account  must  be  taken.  Wherever  tithes  ean  be  sued  for  at  Jaw 
there  is  a  concurrent  remedy  in  equity.  The  titte  depend9  entirely  on  a 
question  of  locality,  as  to  which  the  court  may  entertainr  a  jurisdiction  analo- 
gous to  that  which  it  possesses  in  cases  of  confused  boundaries.  See  Ferrer9 
V.  PeUatt.{b)  It  also  has  the  advantage  of  avoiding  the  mdtiplicity  of  suits 
that  might  otherwise  be  necessary  against  the  difierent  occupiers^  But  if  the 
objection  can  be  sustained,  it  may  be  got  rid  of  by  amending  the  bill,  and 
adding  some  of  the  occupiers  as  parties. 

The  Master  or  the  Rolls  : — It  struck  me  from  the  first  that  the  bill 
was  open  to  considerable  objections,  but  I  was  desirous  of  hearing  all  that 
could  be  said  in  support  of  it,  being  reluctant  to  turn  parties  round 
when,  they  come  prepared  for  the  decision  of  an  important  question  of 
title. 

^With  reapect  to  the  last  point  made,  the  applicatiou  for  leave  to  [*3&2] 
amend  by  adding  parties,  there  is  this  decisive  answer  to  it,  that  the 
frame  of  the  bill  and  the  relief  sought  by  it  cannot  be  altered,  and  if  the 
tenants  were  made  parties  they  couki  only  appear  as  bystanders ;  it  would 
still  retain  the  shape  of  a  bill  to  compel  the  defendant  Williams  to  refund 
money  stated  to  have  been  improperly  received  by  him. 

The  bill  prays  an  issued  and  an  account ;  but  the  question  is  one  of  legal 
title  only  ;  which  of  two  independent  persons  are  entitled  to  these  tithes.  It 
18  not  a  case  similar  to  those  in  which  the  court  has  entertained  jurisdiction 
as  to  a  legal  question,  where  it  is  necessary  to  ascertain  boundaries ;  for  it 
is  not  stated  that  difficulty  arises  from  any  confusion  of  boundaries ;  on  the 
contrary  the  bill  proceeds  upon  the  notion  that  the  lands  are  perfectly  well 
known.  It  is  necessary,  besides,  in  those  cases  to  show  that  there  has  been 
some  privily  of  title,  and  that  the  party  who  is  called  on  to  submit  to  this 
jurisdiction  has  improperly  confounded  the  boundaries.  Neither  does  this 
bear  any  similitude  to  a  bill  of  peace  ;  that  is  only  allowed  where  various 
suits  render  it  necessary  for  the  court  to  interpose,  not  because  there  are 
various  claimants. 

It  is  then  said  that  the  defendant  having  received  the  tithes  in  question,  to 
which  the  plaintiff  is  entitled,  the  bill  seeks  to  follow  them  into  his  hands, 
and  therefore  prays  an  account*     No  case,  however,  has. been  found,  and  I 

(•)  8  vw.  306.  (i)  4  owfli  am. 
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am  not  aware  of  any  where  an  account  has  been  directed,  except  against  the 
occupier.  .  Such  a  bill  is  unsupported  by  authority,  and  I  do  not  think  that 
it  can  stand  upon  principle^  A  bill  for  tithes  is  of  a  peculiar  nature ;  the 
jurisdiction  is  only  exercised  as  between  the  person  entitled  to  receive 
[*353]  them  and  the  person  bound  to  ^render  them,  making  the  latter  respon- 
sible for  having  withdrawn  that  which  he  ought  to  have  set  out.  The 
jurisdiction  arose  from  there  being  originally  no  common  law  proceeding  to 
compel  payment ;  but  it  is  confined  to  persons  standing  in  the  situation 
of  being  entitled  to  receive,  and  being  bound  to  set  out  the  trthea.  The 
occupier  may,  if  he  can,  protect  himself  by  insisting  that  another  person  is 
entitled. 

This,  however,  is  not  a  bill  for  tithes,  but  for  money  had  and  received ;  and 
then  of  what  consequence  is  it  whether  it  was  received  on  account  of  (ilhes, 
or  on  account  of  rents^  or  of  any  thing  else  ?  It  is  no  long^er  within  the  pecu- 
liar law  that  relates  to  tithes ;  and  the  question  is,  whether  it  can  be  sustained 
as  a  bill  generally  for  money  had  and  received  7  Now  in  some  cases  such  a 
bill  may  perhaps  lie  ;  but  where  one  has  been  in  possession  of  land  and  has 
received  the  rents,  another  cannot  file  a  bill  for  an  account  of  them,  where  the 
question  who  is  entitled  to  the  money  depends  upon  the  question  who  is 
entitled  to  the  land.  That  this  originates  in  tithes  makes  no  difference ; 
it  is  as  much  the  subject  of  legal  jurisdiction  as  land,  and  the  account 
must  depend  upon  the  legal  title.  This  is  not  a  case  where  there  would 
be  any  difficulty  in  trying  the  question  at  law,  it  being  settled  since  the  case  in 
Cro.  Car.  that  ejectment  may  be  brought  for  tithes ;  and  though  it  is  said  that 
that  would  not  determine  the  title  as  against  all  the  claimants,  yet  that  is  the 
case  with  every  ejectment  I  am,  therefore,  of  opinion  that  this  court  has  no 
jurisdiction  in  a  suit  for  money  had  and  received  upon  a  legal  title.  I  find  no 
instance  of  such  a  bill,  and  I  am  unwilling  to  adventure  on  a  new  proceeding 
not  bottomed  on  any  sound  principle. 

Bill  dismissed  with  costs. 
Reg.  Lib.  A.  1821,  fo.  233. 


[•354]  .  ^'Hamlet  t;.  Gilbert. 

Roixs.— 1821 ;  December  3,  3, 4. 

Direction  for  payment  of  residue  to  E.  G.  H.  to  be  applied  by  her,  at  her  discretion,  for  or  towmrds 
the  education  of  her  son,  and  that  she  should  not  be  liable  to  account  to  him  or  any  other  person 
for  the  disposal  or  application  of  it  The  residue  being  considerable :  Held,  that  E.  G.  H.  was 
entiUed  to  it,  subject  to  the  application  of  so  much  at  the  court  might  think  fit  to  the  education 
of  the  son  during  his  minority. 

LucRETiA  PoMfiROY,  by  her  will,  dated  in  1816,  gave  her  real  and  personal 
estate  to  her  executors,  upon  trust  to  convert  it  into  money,  and  after  payment 
of  her  debts,  funeral,  and  testamentary  expenses  and  legacies,  upon  trust  to 
pay  over  the  residue  of  such  moneys  to  her  niece  Elizabeth  Garnett  Hamley, 
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10  be  by  her  applied  for  the  purposes 'thereiDafter  mentioned.  And  after  git- 
ing  pecuniary  legacies  to  several  persons,  some  qf  whom  were  her  next  of  kin, 
she  declared  her  will  to  be,  that  the  residue  of  the  moneys  arising  from  the 
estate  and  effects  theieinbefore  directed  to  be  paid  to  the  said  Elizabeth  6ar- 
nett  Hamley,  should  be  laid  out  and  expended  by  her,  at  her  discretion,  for  or 
towards  the  education  of  her  son .  Francis  Gilbert  Hamley,  her  godson,  and 
that  she  should  not  at  any  time  thereafter  be  liable  and  subject  to  account  to 
her  said  son  or  to  any  other  person  whatever,  for  the  disposal  or  application  of 
such  residue  or  any  part  thereof.  The  testatrix  by  some  codicils  gave  several 
pecuniary  legacies,  and  amongst  them  a  legacy  of  200/.  to  Elizabeth  Garnett 
Hamley.    She  died  in  January,  1821  ;  Francis  Gilbert  Hamley  was  an  infant. 

The  bill  was  filed  by  Elizabeth  Garnett  Hamley  and  her  husband,  claiming 
to  be  entitled  to  the  residue  of  the  testatrix's  estate,  subject  only  to  the  appli- 
cation of  such  part  as  she  in  her  discretion  should  think  fit  for  her  son.  The 
defendants  were  the  executors,  one  of  whom  was  the  testatrix's  heir  at  law, 
and  one  of  her  next  of  kin,  and  also  a  legatee  of  100/.,  and  Francis 
Gilbert  Hamley,  the  infant.  Pursuant  to  the  decree  *made  at  the  [*355] 
hearing,  the  accounts  of  the  testatrix's  estate  had  been  taken ;  the 
value  of  the  residue  appeared  to  be  about  8000/.  The  cause  now  came  on 
for  further  directions. 

Mr.  Wetherall  and  Mr.  Merivah  for  the  plaintiffs  contended,  that  Elizabeth 
G.  Hamley  was  entitled  to  the  residue,  subject  only  to  a  direction  to  maintain 
and  educate  her  son,  which  the  testatrix  had  left  to  her  discretion,  purposely 
providing  that  it  should  not  be  an  imperative  trust,  by  making  her  unaccount- 
able. It  is  an  intimation  of  the  testatrix's  wish,  as  distinguished  from  aa 
obligation.  The  uncertainty  excludes  it  from  being  considered  as  a  tru9t. 
Bland  v.  Lamb^{a)  Le  Maitre  v.  Bannister\b)  When  a  legacy  is  given  to 
a  father  for  the  benefit  of  himself  and  his  children,  it  is  paid  over  to  him. 
Cooper  V.  Tliomton,{c)  Robinson  v,  TickelL(d^  Upon  the  same  rule  the 
property  should  in  this  case  be  handed  over  to  the  mother,  and  when  in  her 
possession  as  she  is  not  liable  to  account,  it  becomes  her  own.  They  also 
cited  Hammond  v.  N€ame,{e) 

Mr.  Roupell  for  the  infant  defendant,F.  G.  Hamley : — The  residue  is  directed 
to  be  paid  into  the  hands  of  the  mother,  with  an  express  trust  importing  that  she 
is  to  apply  the  whole  to  his  education.  This  is,  in  fact,  a  gift  of  the  whole  to 
him ;  he  is  the  only  object  of  bounty,  the  only  person  whom  the  testatrix  ex- 
presses  a  design  of  benefiting  with  this  fund  ;  nothing  was  intended  for  the 
mother ;  she  has  a  legacy  by  the  codicil,  which  is  inconsistent  with  her 
taking  the  residue.  This  vests  the  property  in  him,  and  the  testatrix 
having  pointed  *out  the  mode  in  which  it  is  to  bo  applied  for  his  [*356j 
use,  does  not  divest  it.  Even  if  it  were  impossible  to  apply  it  in  the 
mode  pointed  out,  it  would  still  belong  to  him,  as  in  Nevill  v.  Nevillf(g)  and 

(«)  Ptae.  in  Ch.  301,  B.  ad.  Finch.  <6)  IM*  (e)  3  Bm.  C  C.  96, 186. 

(4  8VM.14S.  («)  1  SwtiMt.  35.  (/)  8  V«ni.  431. 
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Barlow  v.  Grant,{a)  where  legacies  for  apprentice  fees  for  boys  were  held  to  be- 
ong  to  them  absolutely,  though  from  their  death  orfrom  their  not  being  old  enough, 
the  sums  could  not  be  applied  to  the  specific  purpose.  Barton  t.  Cooke,{b)  is  to 
the  same  eflfect ;  and  upon  this  principle  the  infant  is  entitled  to  the  residue,  and 
to  have  it  applied  for  his  education,  or  for  such  other  purposes  as  may  be 
fnost  beneficial  for  him.  Bnt  even  if  it  could  not  be  applied  to  other  pur- 
poses, the  whole  may  be  devoted  to  his  education,  which  is  not  limited  to  his 
minority,  but  will  include  his  residence  at  an  university,  travelling,  and  pre- 
paration for  a  profession,  and  it  is  impossible  to  define  how  much  these  objects 
may  require.  The  direction  that  the  mother  shall  not  be  accountable,  can- 
not exempt  her  from  the  performance  of  an  express  trust,  though  it  may 
prevent  inquiry  as  to  the  mode  in  which  she  may  apply  it. 

Mr.  Wingfield  for  the  heir  at  law  and  next  of  kin,  contended,  that  there 
was  an  intestacy  as  to  so  much  as  in  the  opinion  of  the  court  should  not  be 
required  for  the  education  of  the  infant. 

The  Master  of  the  Rolls  : — This  is  a  case  of  considerable  difficulty  ; 
the  court  is  left  to  form  the  best  conjecture  that  it  can,  in  the  absence  of  any 
express  direction.  Several  constructions  have  been  proposed.  On  the  part 
of  the  testatrix's  niece  Elizabeth,  it  is  said  that  she  is  entitled  for  her 
[*357]  '^own  benefit,  either  absolutely  or  clothed  with  a  trust  to  a  certain 
extent,  for  the  education  of  the  infant.  The  next  claimant  is  the 
infant ;  on  his  behalf  it  is  contended,  that  as  it  is  not  certain  how  far  the 
purpose  of  education  may  go,  as  it  admits  of  various  degrees  of  expenditure, 
and  may  at  different  periods  require  the  whole  of  the  interest  and  of  the 
corpus,  he  is  entitled  to  the  whole  fund.  The  next  of  kin  and  the  heir  at  law 
contend  that  there  is  an  intestacy  as  to  part.  It  is  much  more  easy  to  nega- 
tive any  one  of  those  claims,  than  to  say  which  of  them  ought  to  prevail.  Thus 
with  respect  to  the  hdir  at  law  and  next  of  kin,  there  is  a  gift  of  the  residue, 
which  is  evidence  against  au  intestacy ;  there  are  also  indications  of  limited 
bounty  to  the  heir  at  law  and  most  of  the  next  of  kin. 
'  Supposing  them  to  be  out  of  the  question  ;  let  us  consider  the  case  as  be- 
tween the  testatrix's  niece  and  her  son.  Several  cases  have  been  cited  in  sop- 
port  of  the  claim  of  the  son.  In  Nemll  v.  Nevill^{c)  500Z.  was  given  to  the 
eldest  son  of  J.  N.  to  place  him  out  an  apprentice,  and  a  son  being  born  after 
the  testator's  death,  it  was  decreed  to  be  paid  to  him,  though  it  was  objected 
that  he  was  not  entitled  until  fit  to  be  placed  out.  In  Barlow  v.  GranUid)  a 
smaller  sum  being  given  for  the  same  purpose,  and  the  infant  having  died^  it 
was  de6reed  to  be  paid  to  his  executor  or  administrator.  The  difference  is 
that  there  the  testator  evidently  intended  a  bounty  to  a  certain  extent  for  the 
infant,  and  though  the  mode  of  application  directed  failed,  yet  still  the  sum 
was  devoted  to  him,  the  court  not  considering  the  particular  purpose  as  the 

(«)  1  Vam.  955.  (6)  5  Vet.  461.  (c)  9  Vera.  431.  {d)  1  Vem.  955. 
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substance  of  the  ^ft.    There  the  child  must  have  the  money,  or  it  would 
have  nothing.    Here,  however,  it  will  enjoy  the  benefit  of  the  edu- 
cation,  *but  it  is  difficult  to  suppose  that  that  can  exhaust  the  whole    [*358] 
bequest ;  for  we  are  not  to  waste  the  fund,  we  are  not  to  look  out  for 
modes  of  spending  it,  because  it  is  considerable.    The  dividends  will  be  suffi- 
cient to  provide  for  all  that  the  confined  purpose  of  the  testatrix  requires. 

In  Barton  v.  Cooke^(a)  a  legacy  was  given  for  the  board  and  education  of 
an  infant,  and  a  further  sum  as  an  apprentice  fee  for  him ;  having  attained 
nineteen  without  the  sums  being  applied  to  his  use,  he  was  held  entitled  to 
receive  them.  Rather  than  the  purpose  should  fail  altogether  he  was  allowed 
to  take.  But  to  make  these  cases  applicable  it  should  have  been  decided,  that 
iwhen  the  infant  did  have  the  benefit  intended  for  him,  that  he  was  also  to  take 
what  was  not  required  for  the  specified  purpose.  He  is  an  object  of  bounty  ; 
but  ohly  in  a  particular  mode  ;  and  the  question  is,  whether  he  is  entitled  to 
any  thing  ultra  the  particular  purpose.  If  money  be  given  to  pay  his  school- 
ing expenses,  it  would  entitle  him  to  that,  but  would  not  raise  any  implication 
in  his  favor  beyond.  If  10,000/.  were  given  to  purchase  him  a  commission  in 
the  army,  it  would  be  more  than  could  be  applied  to  that  purpose.  He  would 
be  entitled  to  a  commission,  but  not  to  any  thing  further.  Ho^is  an  inference 
to  be  raised  that  he  is  to  have  more  ? 

There  is  another  class  of  cases  in  favor  of  the  person  to  whom  the  fund  is 
given  in  the  first  instance.  In  Andrews  v.  Partington,{b)  there  being  a  di- 
rection to  apply  the  interest  of  legacies  given  to  the  testator's  grand- 
children for  their  maintenance,  it  was  held  that  no  allowance  was 
to  be  made  to  their  father,  if  he  was  ^himself  able  to  maintain  [^^359] 
them.fl]  It  has  not  been  considered  what  would  be  the  effect  here, 
if  the  father  had  an  ample  fortune  sufficient  to  provide  fully  for  the  infant ; 
could  he  .then  be  maintained  out  of  this  fund  7  According  to  Andrews  v. 
Partington  a  property  expressly  appropriated  for  maintenance  is  not  to  be  so 
applied,  if  the  father  be  of  sufficient  ability,  when  it  would  be  to  the  prejudice 
of  the  child  ;  it  would  be  a  different  question  where  the  fund  is  appropriated 
to  the  maintenance  and  education  of  the  child  in  such  a  manner  that  it  cannot 
be  broken  in  upon  for  any  'other  purpose.  But  in  that  case  Lord  Thurlow 
says  :  **  If  the  will  had  given  the  dividends  to  the  father  for  the  maintenance 
of  the  children,  it  would  have  amounted  to  a  legacy  of  the  dividends  to  the 
father,  which  he  would  have  been  entitled  to,  though  he  had  not  spent  half  of 
it  in  the  children's  maintenance."(c)    The  father  would  be  entitled  to  the 

(a)  5  Yet.  461.  {h)  8  Bra.  C.  C.  60.    9  Cox,  933.  (c)  9  Cox,  994. 

[1]  An  incraaied  allowanee  for  mmintenanee  was  made  oat  of  the  property  of  infanU,  for  the 
porpoee  of  lupporting  their  parents,  who  were  in  gieat  indig^enoe,  althoa|rh  the  oonduot  of  the 
parents  had  been  of  the  worst  kind.  AlUn  ▼.  CmUt,  1  Beav.  SN)9.  The  parent  was  allowed  re. 
imbursement  for  the  past  maintenance  of  the  children,  or  for  the  discharge  of  debts  necessarily  in- 
enmd  for  that  pnrpose.    Blatter  ofBoetwick^  4  Johns.  Ch.  Rep.  104. 
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whole,  though  the  pnrpose  might  not  exhaust  it,  and  though  the  argument  ia 
favor  of  a  resulting  trust  would  equally  apply. 

The  case  of  Hammond  y.  Neame{a)  is  certainly  entitled  to  much  less  au  • 
thority.  There  the  interest  of  a  sum  of  money  was  to  be  paid  to  the  testator's 
niece  for  the  maintenance  of  her  children ;  the  sum  was  to  be  paid  to  them  al 
twenty-one,  and  was  given  over  in  default  of  issue  at  the  niece's  death.  She 
had  no  children,  and  the  question  was,  whether  she  was  to  take  the  interest 
beneficially ;  many  of  the  arguments  used  here  would  have  applied  there  to 
reduce  her  to  a  mere  trustee ;  but  the  court  thought  that  as  it  was  to  be  paid 
into  her  hands,  and  as  the  children  were  to  take  only  through  the  medium  of 

their  mother,  that  she  was  to  receive  the  interest. 
[*360]       *I  think  that  several  of  the  other  cases  do  not  apply  to  this ;  for 

they  were  cases  of  a  direct  express  gift,  and  the  question  was,  whethe  r 
that  was  cut  down  by  the  trust  or  recommendation  as  to  the  mode  of  applica- 
tion. Here  there  are  no  words  of  absolute  gift ;  it  is  directed  to  be  paid  over 
to  the  niece.  I  should  observe,  that  I  do  not  find  in  the  will  any  other  gift  to 
this  niece  ;  if  she  was  to  be  a  mere  trustee,  she  would  be  almost  the  only  re* 
lation  not  benefited  by  the  will.  The  testatrix  then  declares,  that  the  property 
directed  to  be  paid  over  to  her  is  to  be  laid  out  at  her  discretion  in  the  educa* 
tion  of  her  son,  and  that  she  is  not  to  be  liable  to  account  for  iu  And  the 
question  is,  whether  this  converts  her  into  a  mere  trustee.  I  cannot  think  that 
it  was  so  intended  ;  the  whole  is  to  be  paid  into  her  hands  ;  but  it  cannot  be 
supposed  to  be  mandatory  on  her  to  lay  out  the  whole  upon  her  son's  educa* 
tion  ;  a  diticretion  is  left  her  as  to  the  quantum,  and  it  must  have  occurred  to 
the  testatrix  that  there  would  be  the  corpus  to  be  disposed  of.  When  it  is 
paid  over  to  her,  and  she  is  not  to  account  for  it,  it  does  appear  to  be  a  gift 
without  responsibility.  What  is  a  gift  but  handing  over  a  fund  with  an  abso- 
lute power  of  disposition  ?  If  it  be  given  to  you,  and  you  may  dispose  of  it 
as  you  please,  is  it  not  yours  ?  It  is  not  for  her  application  of  it  to  the  purpose 
of  education  only  that  she  is  exempted  from  account ;  for  that  account  could 
only  be  called  for  by  her  son ;  but  she  is  not  to  account  to  any  one. 

If  we  could  connect  this  with  any  clearly  defined  trust,  the  court  would  say, 
that  although  she  was  not  to  be  strictly  accountable  for  every  shilling,  yet  that 
it  mustbe  bona  fide  applied  to  the  object  specified.  But  here  the  purpose  de- 
clared by  the  testatrix  is  limited  ;  and  for  what  remains  beyond  that,  she  is  not 

to  account.    I  do  not  say  that  the  result  is  quite  satisfactory ;  but 
[*d6l]   ^looking  at  the  whole  of  the  will,  considering  the  provisions  in  it,  and 

that  there  are  positive  words  giving  her  the  residue,  and  excluding 

account,  the  best  judgment  I  can  form  is,  that  the  surplus  was  intended  for  her. 

It  has  been  asked,  how  the  legacy  given  to  the  niece  in  the  codicil  is  to 

be  explained  ?  and  certainly  it  is  a  fair  observation,  that  there  is  a  contrast  in 

that  respect  between  the  will  and  codicil ;  but  it  is  to  be  remembered,  that 

(4  I  Swanit.  36. 
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the  legacies  would  be  paid  in  preference  to  the  residue  ;  and  ii  was  not  un- 
natural that  the  testatrix  should  therefore  provide  a  certain  sum  for  her. 

This  is  the  best  view  I  can  take  of  the  case,  looking  at  the  whole  of  the 
will ;  at  the  provisions  made  for  others  of  the  family  ;  at  the  whole  residue 
being  given  to  the  niece ;  at  the  circumstance  that  nothing  else  js  given  to 
her  by  the  will,  and  at  the  direction  that  she  shall  not  be  liable  to  account. 
The  consequence  is,  that  there  must  be  a  declaration  that  she  is  entitled, 
subject  to  a  trust  to  apply  a  part  to  the  education  of  her  son :  he  must  be 
properly  and  liberally  educated,  and  so  much  as  the  master  may  think  pro- 
per must  be  set  apart  for  that  purpose ;  his  education,  however,  must  ter- 
minate with  his  minority ;  it  cannot  go  on  for  ever:  and  it  cannot  extend  to 
giving  any  auxiliary  benefits  in  the  future  course  of  his  life.(a)[l] 


His  Honor  doth  declare,  that  the  said  plaintiff,  E.  6.  H.  is  en- 
titled to  the  clear  residue  of  the  real  and  ^personal  estate  of  the  said  [*d62] 
testatrix,  L.  P.,  subject  to  a  sufficient  fund  being  set  apart  for  the 
education  of  the  defendant,  F.  6.  H.,  the  infant,  during  his  minority,  and 
doih  order  that  it  be  referred  to  the  master,  M.  A.,  to  inquire  and  state  to 
the  court  what  will  be  a  sufficient  sum  to  be  appropriated  for  the  purpose  of 
securing  to  the  defendant,  F.  G.  H.,  the  benefit  of  education  during  his  mi* 
nority. 

Reg.  Lib.  A.  1821,  fo.  618. 

(a)  The  ftatement  of  the  following  eaie  is  taken  from  the  printed  appeal  papen. 

Thurston  V.  E9§ington^  Dom.  Proc.  27th  Febraaxy,  1727.— J.  Thnraton,  by  his  will,  gave  some 
real  estates  to  his  sons  in  fee,  and  2000/.  to  his  daughter ;  and  then  gare  his  nooney  and  securi- 
ties for  money  to  be  laid  oat  in  hoases  and  lands  by  his  wife,  (whom  he  appointed  his  ezecatriz,) 
•nd  to  be  settled  upon  his  two  sons,  and  proceeded  thQs*^**  Item,  my  will  and  meaning  is,  my 
wife  shall  receive  the  rents  and  profits  of  all  my  estate  until  my  children  attain  the  age  of  twenty- 
one,  and  to  maintain  my  children  as  she  thinks  conTeoient,  and  when  they  do  become  of  age, 
■he  shall  not  be  liable  to  give  them  any  acooant  of  the  rents  and  profits  by  her  received  all  that 
time."  The  interest  on  the  seearities,  received  by  the  widow  during  the  minority  of  the  sons, 
•mounted  to  about  4000/.,  and  a  bill  was  filed  by  them  for  an  account  of  it.  On  their  behalf,  H 
was  insisted  that  the  above  clause  could  only  be  construed  to  extend  to  the  rents  and  profits  of 
the  real  estate,  which  were  about  700/.  per  annum,  and  more  than  sufficient  for  the  maintenance 
of  the  sons,  and  that  all  the  money,  without  distinction  of  principal  and  interest,  was  directed  to 
be  laid  out  in  lands  for  the  benefit  of  the  sons,  and  that  the  mother  was  otherwise  amply  provid- 
ed for.  At  the  hearing,  on  the  31st  of  June,  1721,  Lord  Macclesfield  dismissed  the  bill,  with 
costs,  declaring  that  the  interest  money  was,  by  the  will,  given  to  the  mother  and  not  to  the  sons* 
Do  appeal  to  the  house  of  lords  this  decree  was  affirmed. — ^Lord's  Journab,  vol.  zziii.  p.  197.[*] 

[•]  Vide  In  re  AihUy,  1  Russ.  Sl  M.  371. 

[1]  Vide  Berkeley  v.  Swinburn,  6  Sim.  613.  WethereU  v.  WOmm,  I  Keen,  80.  Where  the 
smount  to  be  paid  to  an  annuitant  is  allowed  by  the  will  to  be  increased,  at  the  discretion  of  the 
executor,  the  ooort  wOl  i»t  interfere  to  oompel  any  soeh  increase  where  he  does  not  act  mala 
JUe;  not  can  he  be  compelled  to  continue  any  increase,  which  he  may,  at  one  time,  have  volnn. 
teered ;  the  court  having  no  right  to  interfere  with  an  executor  or  trustee,  in  a  relation  to  a  power 
^trust,  where  the  execution  or  performance  is  left  to  the  discretion  of  the  executor  or  trustee,  as 
a  matter  of  opinion  or  judgment,  and  where  he  is  to  do  the  set  or  not,  as  he  may  think  best. 
Mamn  V.  Jonet,  3  £dw.  Ch.  Rep.  497. 
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[*363]  •Busk  v.  Lewis. 

Rolls. — 1821 ;  December  6,  7. 

A  modos  of  one  penny,  psysble  by  every  oecnpier  of  Isnd  in  lien  of  the  tithe  of  hay :  Held,  bed. 

A  modos  of  A  shilling  for  s  milch  oow  in  lien  of  the  tithe  of  milk :  Held,  rank. 

Modas  for  eveTy  occupier  of  lands  to  pay  a  penny  in  lien  of  the  tithes  of  osItcs,  bad. 

This  was  a  bill  for  tithes^  against  seTeral  occupiers  of  land  in  the  parish  of 
Nantmell,  and  certain  chapelries  annexed.  The  bill  stated,  and  it  was  adnait- 
tedy  that  the  chantor  and  chapter  of  the  cathedral  church  of  St.  David's  were 
the  rectors,  and  that  they  were  as  such  entitled  to  a  aioiety  of  the  tithes  both 
great  and  small,  and  that  the  vicar  was  entitled  to  the  other  moiety.  Both 
moieties  had  been  demised  to  the  plaintiff. 

The  defendants,  by  their  answer,  stated  as  follows,  viz.  "  That  there  is, 
and  has  been  from  time,  &c,  an  ancient  and  laudable  custom  within  and 
throughout  the  said  parish  and  rectory  of  Nantmell,  and  the  chapelries  in  the 
said  bill  mentioned,  annexed  thereto,  that  every  occupier  of  lands  within  the 
8aid  parish  and  rectory  and  chapelries  shall  pay  one  penny  yearly  in  lieu  of  the 
tithes  of  hay,  and  one  penny  yearly  in  lieu  of  the  tithes  of  calves,  both  of  which 
8aid  sums  are  payable  at  Easter ;  and  that  there  also  is,  and  hath  been  from 
time,  &c.  within  and  throughout  the  same  parish  and  rectory  and  chapelries, 
one  other  ancient  and  laudable  custom,  that  every  occupier  of  lands  within  the 
said  parish  and  rectory  and  chapelries,  shall,  in  lieu  of  the  tithe  of  milk,  pay 
in  every  year  one  shilling  for  each  milch  cow  that  had  a  calf,' and  is  summered 
within  the  parish  ;  and  six-pence  for  every  barren  cow,  (that  is  to  say)  for 
every  cow  that  gives  milk  and  had  not  a  calf  that  summer  ;  both  the  said  sums 

to  be  paid  on  the  first  of  November  yearly." 
[*d64]        ^Witnesses  were  examined  on  both  sides,  but  the  case  being  argued 
and  determined  with  reference  only  to  the  validity  of  the  customs  as 
laid,  the  evidence  was  not  entered  into. 

Mr.  Agar  and  Mr.  Lovat  for  the  plaintiff: — The  form  in  which  the  moduses 
are  laid  is  open  to  objection  as  inaccurate,  in  not  setting  forth  to  whom  the 
payments  are  to  be  made,  whether  the  vicar  or  rector  is  to  receive  them  : 
neither  could  claim  them  upon  the  statement  here  made. 

Independently  of  this,  they  are  bad  in  substance.  The  modus  for  hay  does 
not  possess  the  necessary  qualification  of  certainty  :  it  is  what  has  been  termed 
a  leaping  or  dancing  modus,  liable  to  fluctuation  from  time  to  time  according 
to  the  quantity  of  land  which  each  occupier  may  have,  and  to  be  reduced  to  a  • 
single  penny  by  the  whole  parish  being  thrown  into  the  hands  of  one  person. 
It  is  also  unreasonable,  in  making  the  small  proprietor  pay  the  same  as  the 
great.  In  Travis  v.  Oxtonf{a)  a  modus  exactly  the  same  as  this  was  held  to 
be  bad  ;  and  that  case  has  been  followed  by  the  late  case  of  Williamson  t. 
Lord  LoHsdalet{b)  notwithstanding  the  doubts. entertained  by  Sir  W.  Grant  in 

(s)  GwilL  1066.    3  Wood.  593.    7  Bro.  P.  C.  49,  ed.  Toml.  1  Anstr.  808.  n. 
(b)  1  Daniel,  49.    5  Price,  35. 
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Blackburn  v.  Jepsont(a)  and  Leyson  v.  Parsons.(b)  They  also  cited  Mark" 
ham  V.  Laycock^(c)  and  observed  that  the  modus  for  calves  was  objectionable 
on  the  same  grounds. 

*The  modus  of  a  shilling  for  a  milch  cow,  in  lieu  of  tithe  of  milk,  [*365] 
is  laid  too  loosely,  as  it  is  stated  that  every  occupier  is  io  pay  it;  and 
it  has  been  decided  to  be  rank  in  Franklyn  v.  The  Master  and  Brethren  of 
St.  Cross.{d)  As  it  is  laid,  it  extends  only  to  cows  that  are  summered  within 
the  parish  ;  but  in  Rumney  v.  *B€aley(e)  the  court  of  exchequer  disallowed  a 
modus  laid  in  (he  same  language,  from  the  uncertainty  of  the  word  summered. 
'  Mr.  Home  and  Mr.  WUbraham  for  the  defendants  :^^As  to  the  form  in 
which  the  moduses  are  laid,  it  is  not  necessary  to  state  to  whom  they  are  pay* 
ble,  as  there  is  no  dispute  as  to  who  has  the  right  to  the  tithes,  and  the  only 
question  is  the  mode  of  payment.  In  the  modus  for  hay,  in  speaking  of  ev- 
ery occupier,  of  course  those  only  who  have  meadow  land  are  meant.  It  is 
true  that  Travis  v.  Oxton^  was  a  decision  against  this  modus,  but  the  subse- 
quent case  of  Bennett  v.  Ready(g)  in  principle  supports  it ;  the  modus  there 
was  two* pence  payable  by  every  inhabitant  householder  in  lieu  of  the  tithe  of 
gardens  and  orchards,  of  wood,  and  of  agistment.  There  was  the  same  un- 
certainty as  in  this  case  with  respect  to  the  quantity  of  land  covered  by  the 
modus,  and  it  was  liable  to  fluctuation  from  the  same  causes.  But  the  court 
thought  it  sufficiently  certain,  and  established  it,  rejecting  the  consideration  of 
the  possibility  of  a  reduction  of  the  number  of  inhabitants.  Upon  the  same 
principle,  a  reduction  of  the  number  of  occupiers  is  not  to  be  contemplated 
here,  and  there  is  at  least  as  much  chance  of  the  clergyman  being  benefited 
by  an  increase  as  of  his  being  injured  by  a  decrease.  The  cases  of 
Travis  v.  Oxton,  and  Bennett  v.  Read  have  •always  been  considered  [•366] 
as  irreconcileable ;  they  are  so  treated  by  the  Lord  Chief  Baron  in 
Williamson  v.  Lord  Lonsdale,  and  also  by  Sir  W.  Grant  in  Blackburn  v.  Jep^ 
son,  and  Leyson  v.  Parsons.  To  avoid  the  decision  between  the  conflicing 
authorities,  he  in  the  first  of  those  cases  directed  an  issue,  reserving  the  ques- 
tion, but  in  Leyson  v.  Parsons  he  arrived  at  the  conclusion  that  Bennett  v. 
Read  as  the  latest  of  the  two  cases  ought  to  prevailt  and  decreed  in  favor  of 
the  modus.  The  contrast  between  Travis  v.  Oxton  and  Bennett  v.  Read  can 
only  be  accounted  for  by  supposing  the  court  upon  reconsideration  to  have  seen 
reason  to  alter  the  opinion  it  expressed  in  the  former  of  those  cases. 

With  respect  to  the  modus  for  milk,  though  it  is  one  that  in  a  former  case 
was  held  rank,  yet  the  courts  have  of  late  been  less  inclined  to  decide  upon 
questions  of  rankness  than  formerly,  generally  referring  them  to  a  jury.  In  a 
late  case  in  the  exchequer  an  issue  was  directed  to  try  a  modus  of  nine-pence 
for  a  milch  cow.(a) 

{a)  17  Vm.  473.    This  case  has  tinee  Iwen  heard  on  appeal  before  the  Lord  Chancellor,  who  held 
the  modus  to  be  bad  ;  3  Swanst.  133. 
(6)  Id  Vet.  173.       (e)  GwilL  1339.  4  Wood.  373.       (J)  Banb.  78.   Qw'dl  639.  3  Wood.  185. 
(«)  Daniel,  35.  (g)  GwiH.  1373.    1  Anstr.  333,  n. 

(i)  The  name  of  the  caae  alloded  to  was  not  mentioned.    In  Leatke9  ▼.  Nntitt,  4  Price,  355,  a 
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The  Master  of  the  Rolls  : — The  mode  pursued  in  the  argument  of  this 
case  is  productive  of  great  convenience.  For  whatever  may  become  of  the 
question  of  fact,  the  inquiry,  if  it  is  to  be  made,  must  be  ^attended  with  a  great 
consumption  of  time,  and  probably  with  heavy  expense  ;  and  it  is,  therefore, 
the  most  convenient  course,  and  in  practice  the  most  usual,  to  consider  first  the 
legal  validity  of  the  defence  set  up.  It  is,  however,  always  with  great  doubt 
that  I  venture  to  differ  from  my  predecessor,  who,  in  the  cases 
["'Se?]  *that  have  been  mentioned,  suspended  his  opinion  on  the  point  of  law 
till  after  the  decision  of  the  issue. 

For  the  purpose  of  the  argument,  we  must  assume  the  modus  to  be  estab- 
lished in  point  of  fact  as  far  as  evidence  can  establish  it.  We  must,  therefore, 
suppose  it  to  be  what  a  modus  always  is,  a  contract  before  the  time  of  legal 
memory  between  the  parties  interested,  agreeing  as  to  what  should  be  perma- 
nently the  mode  of  praying  tithe  in  future ;  and  though  contracts  of  this  kind 
could  bind  the  rights  of  the  church,  still  they  were  of  a  peculiar  naiure,  for 
the  interests  of  the  public  as  well  as  those  of  the  church  were  concerned,  it 
being  the  interest  of  the  public  to  uphold  the  ministers  of  the  church  by  a  per- 
manent provision,  which  a  contract  inadvertently  entered  into  by  the  patron 
might  materially  injure.  It  is  this  consideration  which  has  introduced  the 
cases  as  to  the  legality  of  moduses,  ai\d  which  makes  it  necessary  to  inquire, 
in  the  first  place,  whether  the  alleged  custom  is  good  in  point  of  law. 

It  is  laid  here  in  the  best  mode  to  give  it  validity,  viz.  as  a  custom  and  not 
as  a  prescription ;  the  distinction  between  which  is  adverted  to  in  several 
cases,  and  particularly  in  the  argument  of  Lord  Redesdale  at  the  bar,  in  Ben- 
nett V.  Read.  The  custom  is,^  for  every  occupier  of  lands  to  pay  one  penny 
yearly  in  lieu  of  the  tithe  of  hay,  and  one  penny  yearly  in  lieu  of  tithe  of 
calves ;  and  in  the  outset  I  will  dispose  of  the  objection,  that  it  is  not  stated  to 
whom  these  sums  are  payable.  This,  I  think,  ought  not  to  prevail,  for  it  is 
not  like  the  case  in  which  exceptions  were  taken  to  the  answer  for  not  setting 
forth  to  whom  the  modus  was  payable :  in  that  case  there  was  a  question  to 
whom  the  tithe  was  due ;  it  was  one  point  in  the  cause.  But  here 
[*368]  there  is  no  dispute  about  it :  it  *is  admitted,  that  all  the  tithes  belong 
in  moieties  to  the  rector  and  vicar. 

The  modus  is  payable  by  every  occupier  of  lands ;  and,  first,  it  is  to  be  ob- 
served, that  no  regard  is  had  to  residence  or  inhabitancy ;  it  is  only  required 
that  the  party  should  be  an  occupier  of  lands.  It  is  argued,  that  the  word  land 
here  must  be  taken  to  mean  land  bearing  the  tithable  article  to  which  the  modus 
applies.  In  answer  to  this  we  may  observe,  that  land  ex  vi  termini  may  com* 
prebend  land  of  every  description  ;  and  if  we  look  more  particularly  to  the  de- 
finition of  it,  Lord  Coke  says,  that  it  applies  more  properly  to  arable  land,(a) 

modus  of  one  nhilling  for  m  milch  cow,  in  lien  of  the  tithe  of  mUk,  was  tent  to  an  issue.    This  ease 
was  not  cited, 
(a)  Co.  Lit  4,  a. 
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and  it  is  used  in  ihat  sense  in  wriu.     I  think  it  is  clear  that  it  cannot  be  con- 
fined to  meadow. 

The  next  observation  is,  that  every  occupier  is  to  pay  the  same  sum,  with- 
out reference  to  the  quantity  of  land  which  he  holds.  The  objection  mac)^  is, 
that  this  does  not  possess  the  characteristic  that  is  always  necessary  to  give 
validity  to  a  modus,  viz.  certainty.  No  rule  is  better  established  than  that  you 
cannot  take  away  a  right  that  is  certain,  and  substitute  a  precarious  compensa- 
tion. The  law  has  wisely  provided  an  income  for  the  clergyman,  which, 
though  not  entirely  certain,  as  it  depends  partly  on  the  mode  of  cultivation,  yet 
possesses  certainty  to  this  extent,  that  if  the  course  of  husbandry  and  the 
nature  of  the  land  continue  unchanged,  no  contrivance  of  the  occupier  can  re- 
duce it.  It  is  not  necessary  to  refer  to  authorities  to  show  that  uncertainty  is 
a  radical  objection  to  a  modus  ;  I  would  only  mention  the  class  of  cases  on  the 
point  which  are  cited  in  Startup  v.  Doddefidge.{b) 

^Considering  this  modus  upon  principle,  it  is  diflScult  to  state  one  [*369] 
more  precarious.  It  depends  on  the  will  of  the  occupiers.  There 
may  be  the  same  number  of  houses  and  of  inhabitants,  but  the  land  may  be 
at  one  time  in  the  occupation  of  many  persons  or  of  one.  By  turning  all  the 
land  into  meadow,  and  consolidating  it  in  one  hand,  the  clergyman's  income 
would  be  reduced  to  a  single  penny.  The  case  of  Travis  v.  Ozton  is  an  in- 
stance of  this  :  there  one  of  the  defendants  had  consolidated  a  number  of  tene- 
menu  together,  so  as  to  increase  his  rent  fro^  4/.  to  1702.,  and  he  might  have 
gone  on  in  the  same  manner  to  any  extent,  continuing  always  to  pay  the  same 
modus.  Thus  the  clergyman's  income  is  precarious,  shifting,  and  desultory, 
changing  with  every  change  of  the  occupation,  depending  not  on  the  cultiva- 
tion but  upon  the  acts  of  parties  whose  interest  is  opposite  to  his,  and  who  by 
an  easy  contrivance  may  reduce  the  quantum  of  the  payment.  The  law  can- 
not place  the  rector  in  such  a  situation :  if  uncertainty  be  ever  a  ground  of 
objection,  uncertainty  like  this  must  be  fatal. 

But  it  is  argued  that  the  cases  have  decided  the  point :  it  is  supposed  that 
there  is  some  conflict  of  authorities,  and  that  Bennett  v.  Read  had  superseded 
the  two  earlier  cases  of  Turton  v.  Clayton^(b)  and  Trav%$  v.  Oxton.  With 
respect  to  this,  I  have  always  been  much  surprised  to  hear  the  observations 
made  upon  the  two  cases  of  Travis  v.  Oxton^  and  Bennett  v.  Read.  I  have 
read  them  both  attentively :  they  are  very  well  reported,  particularly  Bennett 
V.  Read,  which  is  taken  from  a  note  by  Mr.  Cox,  and  from  a  manuscript  of 
Lord  Chief  Justice  Eyie,  a  name  that  has  great  authority  with  me, 
particularly  on  questions  relating  to  tithes.  His  ^judgments  were  [*d70j 
very  elaborate,  and  generally  in  writing ;  and  when  the  energy  of 
mind  which  he  applied  to  them  is  considered,  I  am  surprised  that  it  could  be 
supposed  that  he  had  contradicted  himself,  and  decided  diflferently  in  the  two 
cases.    I  think  that,  upon  an  attentive  perusal,  they  will  be  found  to  be  recon- 

(a)  GwiU.  587.  (h)  Buob.  80.    GwiU.  628.    2  Wood.  ISO: 
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cilable.  The  case  of  Travis  v.  Oxton  is  exactly  in  point  with  the  pFesent  ; 
and  it  was  determined  that  the  modus  depending  on  the  occupation  of  the  kind, 
without  reference  to  quantity,  and  being  open  to  the  possibility  of  being  re- 
duced to  a  single  penny  by  the  consolidation  of  the  farms,  could  not  stand. 
The  cause  was  reheard  in  the  exchequer,  and  so  well  were  the  parlies  satis6ed, 
that  this  point  was  abandoned.  There  was  then  an  appeal  to  the  house  of 
lords,  where  the  principle  was  recognized ;  but  an  issue  was  directed  to  try 
whether  the  tilt-penny  had  been  paid  in  lieu  of  hay ;  for  one  question  wasr 
whether  the  plaintiff,  the  vicar,  was  endowed  of  the  lithe  of  bay,  and  to  prote 
that  he  was,  he  set  up  this  payment  that  had  been  made  to  him  in  lieu  of  iu 
The  issue  was  accordingly  tried,  and  the  jury  found  that  the  payment  of  the 
penny  was  for  hay  :  that  fact  being  established,  and  it  being  then  admitted  that 
it  could  not  stand  as  a  modus,  an  account  was  decreed. 

It  is  supposed  that  this  case,  with  all  the  authority  belonging  to  h,  was  over- 
ruled by  Bennett  v.  Read.  It  would  be  extraordinary  if  it  were  so,  when 
decided  by  the  same  judges.  And  we  find  in  his  judgment  Chief  Justice  Eyre 
takes  notice  of  Travis  v.  Oxtony  and  declares  his  opinion  to  continue  the  sam^e, 
distitiguishing  it  from  the  case  before  hitn.  The  same  court  in  1791,  in  Mark- 
ham  V.  Laycockf  adverts  to  Travis  v.  Oxtan^  fecognizing  it  as  good  law.     We 

could  not,  therefore,  be  warranted  in  supposing  that  its  authority  ha» 
[•371]   been  in  any  degree  shaken  by  Bennett  v.  Read,  and  indeed  *the  two 

cases  are  obviously  dia)jnguishable.  In  Bennett  v.  Read  the  snm  of 
two-pence  annually  was  paid  by  every  inhabitant  householder  occupyrng  a 
measuaj^e,  cottage,  garden,  orchard,  yard,  land,  meadow,  or  pasture  ground,  in 
lieu  of  the  lithe  of  the  produce  of  any  garden,  yard,  or  orchard,  and  of  wood 
and  agistment.  It  was  payable  by  every  householder,  whether  occupying 
land  or  not ;  it  could  not,  therefore,  be  affected  by  consolidating  the  lands,  bat 
depended  on  the  number  of  inhabitants.  It  was,  therefore,  considered  to  be  a 
custom  coeval  with  the  right  of  tithing,  arising  from  an  agreement  by  the  in- 
habitants to  be  taxed  in  this  manner,  paying  a  fixed  sum  for  every  house.  If 
the  land  was  occupied  by  foreigners  or  outneis,  it  was  liable  to  pay  tithe  in 
kind  ;  the  residents  only  were  protected.  Thus  the  clergyman^s  income  was 
in  a  great  degree  certain.  The  court  thought  tiiat  this  was  a  certainty  ''  to  a 
common  reasonable  intent,'*  using  the  words  of  Lord  Hardwicke  in  Hardcastle 
V.  Smiihson,{a)  and  that  this  was  sufficient  to  render  it  unfit  to  overturn  an 
immemorial  usage,  there  being  nothing  against  it  but  the  possibility  of  fluctua- 
tion by  a  reduction  of  the  number  of  inhabitants,  a  contingency  which  the 
court  thought  too  remote  to  operate.  It  was  not  like  this,  an  uncertainty  that 
put  it  in  the  power  of  the  inhabitants  to  reduce  the  income  of  the  clergyman, 
without  affecting  themselves.  It  was  a  fixed  tax  upon  the  houses :  in  this 
case  the  payment  is  governed  by  a  reference  to  the  occupation  of  the  land, 
without  being  measured  by  the  quantity.    The  two  cases  are,  therefore,  quite 

(c)  9  Atk.  S46. 


CASES  IN  CHANCERY.  378 

IfiSL^Busk  y.  Lewis. 

disUoct,  and  i%  seemt  to  me  that  they  have  always  been  so  considered  by  the 
court  of  exchequer.     In  the  subsequent  case  of  Afarkham  v.  Layeoch 
a  modus  of  three-pence  *for  an  oxgang  of  land  was  set  aside,  on    [*372] 
account  of  the  uncertainty  of  the  quantity  of  land  which  that  denoted. 

Thus  the  matter  stood,  in  point  of  authority,  till  the  case  of  Blackburn  ▼. 
Jepson.  The  able  and  learned  judge  who  then  presided  here  appears  to  have 
thought  that  the  cases  of  Travis  v.  Oxton  and  Bennett  approximated  so  closely 
as  to  interfere  with  each  other.  The  course  he  took  was  to  send  it  to  an  issue 
first ;  this  case  is  not,  therefore,  to  be  looked  on  as  a  decision.  In  Leyson  v. 
Parsons  he  went  further,  and  expressed  an  opinion  favorable  to  the  modus. 
We  have  not  in  that  case  the  manner  in  which  the  modus  was  laid  ;  but  from 
ihe  account  given  of  it  I  should  suppose  that  it  came  undei  the  same  class 
with  Travis  v.  Oxton^  and  ought  to  have  been  decided  according  to  it. 

The  question  came  under  the  consideration  of  the  Lord  Chief  Baron  in 
Williafnson  v.  Lord  Lonsdale,  which  is,  I  believe,  the  last  case  :  he  at  first 
expressed  the  same  doubta  as  to  the  conflict  of  the  cases  ;  afterwards,  correct- 
ing himself  on  further  consideration,  he  decided  the  modus  to  be  bad.  This 
is  the  latest  authority ;  and  I  think  that,  considering  the  uncertainty  of  this 
modus,  and  looking  at  all  the  cases,  I  am  warranted  in  saying  that  it  cannot 
Btand  either  upon  principle  or  authority. 

The  modus  for  calves  must  be  considered  to  be  a  part  of  the  same  ancient 
custom  with  that  for  hay  ;  at  least  it  is  so  laid  :  it  follows  it  without  any  break ; 
and  (here  are  only  stated  to  be  two  customs.  Then  supposing  it  to  be  one 
entire  custom,  it  cannot  be  broken  into  parts ;  and  if  one  part  cannot  stand, 
the  other  must  fall  also.  It  is,  besides,  open  to  the  same  objection  as 
the  other,  thongh  not  to  the  same  extent.  There  is  the  Same  un-  [*373] 
reasonableness  as  in  the  anonymous  case  in  I  Ventris,  p.  3,  where  it 
was  held  that  a  modus  for  the  occupiers  of  a  manor,  or  any  parcel  thereof,  to 
pay  four-pence  was  unreasonable,  as  one  who  held  a  few  feel  oi  land  only  had 
to  pay  the  same  sum.  So  it  is  unreasonable  to  pay  the  same  sum  for  calves, 
whatever  the  number  may  be.  But  independently  of  this,  the  modus  must 
fall  as  being  part  of  the  same  custom  with  that  already  considered. 

With  respect  to  the  modus  for  milk,  the  objection  is,  that  it  is  rank.  The 
distinction  between  this  objection  when  applied  to  a  farm  modus  and  when 
applied  to  a  modus  for  a  particular  article  is  well  settled,  the  courts  being 
always  more  unwilling  to  adopt  it  in  the  former  case  than  in  the  latter.  On 
the  subject  of  rankness  I  have  always  felt  that  we  were  treading  on  doubtful 
ground,  from  the  difficulty  of  ascertaining  what  the  value  of  the  article  was 
at  the  time  when  the  agreement  must  have  been  made,  if  it  had  existence  at 
all.  But  this  point  had  been  decided  in  Franklyn  v.  5^  Crois  as  to  a  modus 
of  exactly  the  same  amount  for  the  same  article.  It  had  previously  beeo 
held  in  Philips  v.  Symes,(a)  that  eight-pence  for  a  cow  in  lieu  of  milk  was 

{a)  Banb.  171.    Gwfll.  654. 
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good.    In  Tarriano  ▼.  Legge(a)  nine-pence  for  a  cow  wan  held  bad  :  it  is 

true  there  was  another  objection,  that  the  modus  was  six-pence  or  nine^pence 

according  as  the  cow  was  depastured  on  the  meadows,  or  upon  the  uplands ; 

*  and  it  was  uncertain  what  was  to  be  paid  if  it  was  depastured  partly  on  the 

one  and  partly  on  the  other ;  but  still  the  court  countenanced    the  objectioD 

to  nine'pence  as  rank.     It  is  said  that  lately  in  the   exchequer  nine* 

[*374]    pence  for  a  cow  has  been  held  *good  ;  if  so,  that  at  least  must  be  the 

limit.    It  is  perhaps  not  very  satisfactory,  but  it  is  best  to  follow  the 

authority  which  has  decided  this  modus  to  be  rank.     I  have  often  heard  of 

moduses  of  smaller  sums  for  a  cow,  but  never  of  any  so  large  as  this,  except 

in  the  case  in  which  it  was  overturned.     It  is,  besides,  open  to  the  objection 

arising  from  the  uncertainty  of  the  word  summered,  which  is  a  qualification 

that  cannot  be  struck  out,  as  it  constitutes  a  material  part ;  and  according  to 

the  authority  of  the  case  of  Rumney  ▼.  Beale,  it  is  fatal  to  the  modus. 

Reg.  Lib.  A.  1821,  fo.  961. 


M'Dbrmott  v.  Kealy. 


189t  r  December  10. 

Order,  empowering  the  mMter /rom  time  to  iinu  to  recei?e  propoeale  for  leteee.  and  to  report  oo 
them. 

Mr.  Hart  moved  for  a  reference  to  the  master  to  inquire  whether  it  would  be 
for  the  benefit  of  the  parties  to  grant  a  lease  of  a  part  of  the  estate  which  was 
the  subject  of  the  cause,  and  that  he  might  be  at  liberty  from  time  to  time 
to  receive  proposals  for  leases  of  other  parts  of  the  estates,  and  to  approve  of 
and  settle  leases  as  there  might  be  occasion. 

Tab  Lord  Chancellor  :< — ^Tbat  cannot  be  done :  the  court  never  makes 
such  an  order  ;  it  does  not  delegate  to  the  master  the  power  of  sanctioning 
the  leases.  But  you  may  have  an  order  for  the  master  to  consider  of  the 
leases  that  may  be  proposed  from  time  to  time,  and  to  report  thereon  to  the 
court.    That  will  save  the  estate  the  expense  of  an  order  of  reference  on  each 

occa8ion.(6) 
[*375]  *Tbe  order  directed  that  the  master  should  be  at  liberty  from 
time  to  tiooe  to  receive  any  proposal  or  proposals  for  any  other 
lease  or  leases  of  any  other  part  of  the  estate  in  question,  and  from  time  to 
time  to  report  the  result  thereof,  with  his  opinion  thereon  to  the  court, 
whereupon  such  further  order  should  be  made  as  should  be  just. 

Reg.  Lib.  B.  1821,  fo.  649, 

(a)  Gwill.  909.    I  Black.  Rep.  4S0.    3  Wood,  61. 

{h)  See  Borl  of  Hturrington  v,  Flemming,  1  Bro.  C.  C.  74. 
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1831.— Hooper  ▼.  Goodwin. 


Hooper  v,  Goodwin. 

RoujL— 1891 ;  Deoamber  dO. 

Bequest  after  the  death  of  certain  annaitanti  of  a  som  let  apart  by  the  court  for  payment  of  them, 

or  of  aaeb  part  of  it  as  should  not,  by  reason  of  their  deaths,  have  been  assigned  or  transferred ; 

Meld,  that  a  sum  which  had  been  ordered  to  be  transferred  on  the  death  of  an  aanuitant,  but 

had  not  been  aetoally  transferred,  did  not  pass. 

Susannah  Ann  Goodwin  by  a  codicil  to  her  wDI  dated  in  December,  1819^ 
after  reciting  that  she  was  entitled,  upon  the  decease  of  certain  annuitants 
named  in  the  will  of  her  late  father,  to  a  sum  of  10,500/.  three  per  cent, 
consolidated  bank  annuities,  or  thereabouts,  being  a  fourth  part,  or  her  share 
or  proportion,  of  certain  three  per  cent,  consolidated  bank  annuities,  set  apart 
under  the  orders  of  the  court  of  chancery,  in  a  cause  of  Hooper  v.  Goodwin 
for  the  payment  of  siich  annuitants,  gave  to  the  petitioner  the  said  sum  of 
10,500/.,  or  other  her  fourth  part,  share,  or  proportion,  of  and  in  the  three 
per  ceat«  consolidated  bank  annuities  so  set  apart  as  aforesaid,  or  such  part 
thereof  as  should  not,  by  reason  of  the  death  of  any  of  the  said  annuitants,, 
have  been  assigned  or  transferred  unto  her  (the  said  testatrix's  name)  in  her 
lifetime. 

By  an  order  made  on  the  Cist  of  April,  1820,  upon  the  death  of  one  of 
the  annuitants,  the  sum  of  166/.  135,  4d,  consols  (being  a  fourth  part  of 'the 
sum  appropriated  to  answer  his  annuity,)  was  ordered  to  be  transferred  to  the 
testatrix.  She  died  before  it  was  actually  transferred.  I'he  present 
petition  prayed  {inter  alia)  a  ^transfer  of  this  sum  of  166/.  13^.  4e/.  [*376] 
consols  to  the  petitioner. 

Mr.  Farrer  for  the  petitioner. 

Mr.  Tinney  on  the  other  side. 

The  Master  op  the  Rolls  : — The  testatrix  having  first  given  the  10,500/, 
stock,  describing  it,  qualifies  it  by  saying,  "  or  such  part  thereof,  &c.'* 
The  question  is,  whether  the  event  has  taken  place  which  was  to  cut  down 
the  gift.  I  am  disposed  to  think  that  this  sum  is  not  included  ;  it  had  virtu* 
ally  altered  its  form  :  it  had  ceased  to  be  reversionary,  and  had  become  im* 
mediately  disposable  by  her.  It  was  no  longer  set  apart  for  the  payment  of 
the  annuitants.  The  bequest  is  of  such  part  as  should  not  by  reason  of  the 
death  of  the  annuitants  have  been  assigned  or  transferred  to  her.  This  looks 
to  the  death  of  the  annuitants  as  the  event  that  was  to  make  the  difference. 
She  meant  evidently  to  give  so  much  of  it  as  she  could  not  touch  ;  but  when 
it  came  into  possession,  it  was  to  cease  to  be  the  fund  for  the  legatee.  The 
order  of  the  court  prior  to  her  death  had  directed  it  to  be  transferred  :  was 
not  that  ''  assigning^  within  the  meaning  of  the  will  ?  It  belonged  to  her, 
and  was  assigned  and  directed  to  be  paid  to  her.  On  the  wboley  I  think,  the 
petitioner  is  not  entitled  to  the  sum  in  question. 
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i89i.-»WartDaby  v.  Wartnaby. 


t*377]  Wartnaby  v.  Wartnaby. 

1891  ;  December  19,  SK). 

A  bill  may  be  taken  off  the  file,  if  filed  in  the  name  of  a  plaintiff  who  it  in  a  state  of  mental  inem. 

fiacity.    Stmble, 
A  loit  beingr  properly  institated,  the  proceedingt  not  to  be  etayed  on  the  ground  of  the  plain tiil'e 

sabeequently  becomincr  imbecile. 

A  MOTION  was  made  on  the  part  of  the  defendant  to  take  the  bill  off  the  file, 
upon  the  ground  of  the  plaintiff's  having  been  for  some  time  reduced  by  age 
and  infirmity  to  a  state  of  mental  imbecility,  which  rendered  her  incapable  of 
giving  authority  for  the  institution  of  the  suit.  Several  affidavits  were  filed  on 
both  sides  with  reference  to  the  state  of  her  mind,  and  to  the  circumstances  of 
the  suit.  It  appeared,  that  the  bill  was  filed  in  May,  1820,  for  an  account  of 
various  transactions,  in  which  the  defendant,  the  plaintiff's  son,  had  acted  as 
her  agent  with  respect  to  her  property.  He  had  put  in  his  answer,  and  also 
filed  a  cross  bill.  An  answer  to  the  cross  bill  was  prepared  for  her ;  but  upon 
the  commissioners  attending  her  to  swear  her  to  it,  they  declined  taking  it, 
thinking  her  not  in  a  condition  to  have  an  oath  administered.  She  shortly 
afterwards  came  to  the  neighborhood  of  London,  and  one  of  the  masters  at- 
tended her  for  the  purpose  of  taking  the  answer,  but  he  declined  for  the  same 
reason.  On  the  other  hand,  several  persons  spoke  to  her  sanity  at  the  time  of 
the  commencement  of  the  suit,  and  subsequently  ;  and  some  written  authorities 
for  proceeding  in  her  name,  signed  by  her,  were  produced. 

Mr.  Hart,  Mr.  Heald.  and  Mr.  Simpkinson  in  support  of  the  motion. 
The  Attorney  CteneraU  Mr.  Horne^  and  Mr.  Roots  against  it. 
[•378]  •The  Lord  Chancellor  : — ^his  is  a  motion  now  made  to  take  off 
the  file  this  bill  which  was  filed  in  May,  1820,  and  it  is  founded  upon 
this  proposition,  that  the  bill  is  not  the  bill  of  the  plaintiff,  but  that  somebody 
is  using  her  name  in  it,  without  her  authority,  she  not  being,  as  it  is  said,  in  a 
state  of  mind  competent  to  give  such  authority.  There  have  been  often  mo- 
tions for  taking  bills  off  the  file ;  sometimes  the  plaintiff  has  made  an  applica- 
tion for  that  purpose,  on  the  ground  of  his  not  having  sanctioned  the  suit.  The 
court  has  in  such  cases  sometimes  granted  the  application,  and  sometimes  re- 
fused it,  making  the  solicitor  indemnify  the  plaintiff.  I  do  not  remember  any 
instance  of  a  motion  of  this  kind  by  the  defendant,  but  certainly  there  may  be 
cases  of  such  abuse  as  the  court  would  attend  to ;  as  a  short  time  ago,  when 
it  was  suggested  that  a  bill  had  been  filed  in  the  name  of  a  dead  man.f  1]  And 
so  if  the  mind  of  a  person  was  gone,  so  that  she  could  not  as  a  matter  of  choice 

[1]  Where  a  solicitor  filed  a  bill  in  the  name  of  a  client,  who  was  then  dead,  not  beingr  aware  of 
the  fact :  bat  as  soon  as  hn  knew  the  ikct,  notified  it  to  the  defendant's  solicitor,  who  notwithstand- 
ing continued  proceedings  on  his  part ;  the  further  proceedings  on  the  part  of  the  defendant  wer« 
stayed,  who  was  allowed  his  costs  until  the  time  of  notice  to  his  solicitor  of  the  complainant's  death, 
but  was  charged  with  the  costs  of  the  complainant's  solicitor  upon  the  notice  which  he  was  unne. 
cessarily  compelled  t«  make.    BtJhit  ?.  Jhwti,  3  Edw.  Ch.  Rep.  418. 
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authorize  the  suit,  it  might  be  considered  in  the  same  way  as  if  she  was  actu- 
ally dead.  It  is  said  here  that  some  persons  have  instigated  the  plaintiff  to 
commence  this  suit  against  her  wishes.  But  the  court  cannot  stop  the  pro- 
ceeding on  that  ground,  if  she  had  judgment  enough  to  determine  whether  she 
should  give  way  to  that  instigation,  much  less,  if  the  proceeding  be  a  proper 
one  with  a  view  to  her  rights  and  interests;  and  it  is  impossible  to  say  that 
this  bill  was  one  that  was  improper  to  be  recommended. 

His  Lordship  then  went  through  the  different  facts  appearing  on  the  affidavits  ; 
remarking  upon  the  circumstances  of  the  defendant  having  answered  the  bill, 
his  having  written  letters  to  the  plaintiff,  and  having  filed  a  cross  bill 
for  dfscovery,  as  proving  that  he  did  not  then  ^consider  her  incompe*  [*d79] 
tent.  He  cannot  say  that  she  had  not  judgment  to  understand  the 
letters  which  he  addressed  to  her.  His  act  in  filing  xbe  cross  bill  showed  that 
he  thought  he  was  dealing  with  a  person  that  could  give  useful  discovery.  The 
motion  rests  on  the  ground  of  her  being  incompetent  now  ;  and  certainly  what 
was  done  with  respect  to  taking  her  answer  excites  considerable  suspicion, 
which  it  is  now  attempted  to  throw  back  to  May,  1820,  and  from  it  to  raise  an 
inference  that  she  was  then  incompeient^  notwithstanding  these  intermediate 
proceedings. 

Then  this  question  arises ;  is  the  suit  to  proceed,  supposing  her  to  be  thus 
incompetent  now  ?  aud  Ilhink  it  difficult  to  say,  that  if  the  suit  be  proper, 
and  the  further  prosecution  of  it  be  proper,  and  her  state  of  mind  be  such  that 
she  cannot  revoke  the  authority  previously  given,  that  upon  that  ground  the 
court  would  stay  the  proceedings.  But  to  take  the  bill  off  the  file,  and  make 
the  answer  waste  paper,  would  be  quite  a  different  thing.  I  cannot  make  this 
order,  nor  substitute  any  other  for  it ;  but  let  the  parties  at  the  next  seal  in- 
form me  what  they  will  do  as  to  referring  the  matters  in  difference.  I  must 
say,  that  at  the  institution  of  the  suit  nothing  appears  to  me  to  have  been 
done  that  ought  not  to  have  been  done.  I  cannot  say  the  same  with  respeot 
to  taking  the  answer.[l  J 

It  was  understood  that  a  reference  was  afterwards  agreed  to. 

[1]  Tide  In  ths  matter  of  Barker,  2  Johna.  Ch.  Rep.  333. 
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[•381]    *Thb    Attorney   General  v.  The   Master   and   Fellows    of 
Catharine  Hall,  Cambridge. 

I8S0;  Februarys,  9,  11,12. 

Devise  to  a  college  for  foaadinff  additionat  fellovrshipB,  and  scliolarshipi,  nader  regalationa  bj 
which  certain  atipeads  were  to  be  paid  to  the  new  membera  out  of  the  rents,  and  the  testatrix 
hoped  that  a  sarplusage  would  remain  for  the  benefit  of  the  college,  which  was  to  be  thiown 
into  the  common  stock  of  the  college,  and  impro?ed  as  a  fund  for  the  repaira  of  the  college  in 
general,  discharging  debU.  building,  buying  books,  or  other  such  public  uses  within  the  college. 
The  rents  having  increas6d  considerably,  held,  that  the  surplus  not  required  for  repairing,  build- 
ing, &c.  belonged  to  the  old  foundation. 

Devise  of  an  estate  for  charitable  purposes,  with  a  direction  that  the  renta  should  not  be  raised  : 
held,  that  this  direction  was  void,  and  that  there  was  nu  resulting  trust  for  the  heir  at  law  as  to 
the  increased  rents. 

A  college  is  not  bound  to  accept  an  accession  to  ito  foundation. 

The  visitor  of  a  college  becomes  visitor  of  a  new  foundation  added  to  it.    Semble. 

Whether  a  college  can  accept  an  accession  to  ita  foundation  without  the  consent  of  the  visitor. 
Quere, 

Mary  Ramsdbn,  widow,  by  her  will  dated  3d  November,  1743,  gave  all 
her  estates,   both  real  and   personal,  to  trustees,   upon  trust,   and  for  the 

several  uses  therein  mentioned;  and,  after  certain  bequests  and 
[♦382]    directions,  devised  as  follows :  "  And  my  will  is,  that  •when  the 

annuitants  hereinafter  mentioned  are  dead,  and  all  other  things  ap- 
pointed  my  executors  to  do  are  performed,  and  also  a  site  of  ground  pur- 
chased  or  procured  for  erecting  a  building  for  the  reception  of  six  fellows 
and  ten  scholars  in  the  college  or  hall  of  Si.  Catherine  the  Virgin,  in  the  uni- 
versity  of  Cambridge,  that  then  my  trustees  do  well  and  truly  convey  all 
the  real  estates  above  mentioned,  and  all  the  personal  estate,  to  the  master  and 
fellows  of  the  college  or  hall  of   St.  Catherine  the  Virgin,  in  the  university 
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ldaO.^Tb€  AUam^y  G«nenl  ?.  Tli«  AlMt«r  vf  Gfttherine  Hall,  Cambridg«u 

of  Cambridge,  for  evor»  for  the  uset  and  porpoaes  hereinafter  tDentioned,  viz. 
for  erecting  the  buildings  aforesaid,  and  for  the  maintenance  of  six  fellows 
and  ten  scholars  in  the  said  college  or  hall,  and  for  other  oses»  in  such  man- 
ner,  and  under  such  directions  as  are  contained  in  a  writing  hereunto  annexed 
under  my  hand  and  seal,  intituled  *  Rules  and  Orders  touching  the  Benefaciion 
of  Mrs.  Mary  Ramsden  to  Catherine  Hall,  in  Cambridge,'  which  writing, 
consisting  of  ten  half  sheets  of  paper,  and  thirty-three  sections  or  paragraphs, 
I  do  make  a  pari  of  this  my  said  will.  I  do  appoint  and  order  that  the  build- 
ings on  my  estate  be  kept  in  good  repair,  that  the  rents  continue  the  same 
as  at  the  time  of  my  decease,  and  that  leaaes  be  not  made  for  a  longer  term 
than  eleven  years."  , 

The  paper  referred  to  by  the  will  contained  aeveral  rules  for  the  govern- 
ment of  the  foundation :  the  first  and  second  related  to  the  buildings  to  be 
erected  for  the  reception  of  the  new  fellows  and  scholars.  By  the  third  rule 
it  was  directed,  that  wlien  the  building  should  be  completed  and  be  fit  to  be 
inhabited,  and  the  whole  eipense  of  it  cleared,  then  the  annual  rents  and 
profits  were  to  stand  for  ever  appropriated  for  the  uses  and  purposes  therein- 
after mentioned,  and  principally  for  the  founding  and  maintaining  six  fellow- 
ships and  ten  scholarships  in  the  said  hall  or  college,  to  be  called  by  tlie 
*name  of  the  Skirne  fellowships  and  scholarships.  The  next  eight  [*383] 
rules  related  to  the  qualificationa  and  the  elections  of  fellows.  By  the 
ninth  rule  the  first  election  was  lo  be  by  the  master  and  fellows  of 
Catherine  Hall,  the  Vice-Chancellor  of  the  university  having  a  casting  vote. 
In  the  subsequent  elections  the  fellows  of  the  new  foundation  were,  by  the 
Ilth  rule,  to  join  and  have  equal  votes,  and  they  were  to  attend  the  exami- 
nations preceding  the  elections.  By  the  12th  rule,  the  testatrix  appointed 
that  for  the  maintenance  of  the  fellows  they  should  have  clear  62/.  a  year, 
besides  their  lodgings  rent  free.  The  fellows  of  this  foundation  were  in  all 
things  not  therein  specially  directed  otherwise,  to  be  subject  to  all  the  rules, 
orders,  statutes,  and  discipline  of  the  college ;  they  were  to  be  obliged  in 
their  turns  to  perform  all  college  and  university  exercises ;  to  stand  to  all 
commons  in  the  hall,  and  all  other  college  dues,  as  the  then  fellows  did.  By 
the  lath  rule,  the  fellows  were  to  reside  in  the  college  six  months  in  the 
year ;  or  if  they  resided  for  a  less  time  they  were  to  forfeit  I6s.  8d.  a  week, 
''  to  be  applied  as  hereinafter  directed  to  the  common  stock  of  the  college.** 
By  the  14th  rule,  the  profits  during  the  vacancy  of  a  fellowship  were  to  be 
'*  laid  a^ide  as  above  mentioned  for  the  common  stock  of  the  college,  to  be 
applied  as  hereafter  directed.** 

By  the  1 7th  rule,  in  all  elections  of  scholars  after  the  first  (in  which  tlie 
master  and  fellows  of  Catherine  Hall  only  were  to  be  the  electors,)  the  fellows 
of  this  foundation  were  to  be  joined  with  them,  and  have  equal  votes.  By  the 
19ih,  the  stipends  of  the  ackolars  were  to  be  16/.  a  year,  besides  their  cham- 
bers lent  free ;  they  were  to  be  subject  in  all  things  to  the  master  and  fellows, 
and  tp  the  discipline  of  the  college*  in  the  same  manner  as  the  then  scholars* 
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By  the  22d  rule,  they  were,  also,  in  case  of  non-residence,  to  forfeit 
[•384]  6s.  per  week,  which  was  •to  go  to  the  common  slock.  The  27lh  rule 
was  as  follows : 
••  The  rents  of  the  estates  given  in  support  of  this  benefaction,  I  think,  now 
stand  at  a  reasonable  rate,  at  which  I  hope  they  may  be  always  kept ;  and  at 
T  desire  the  tenants  may  always  have  good  and  beneficial  bargains,  I  woiiU 
have  no  attempts,  if  possible,  made  to  raise  them.  As  they  now  stand,  I  hope, 
aftei  all  deductions  on  account  of  taxes  and  repairs,  and  charges  of  manage- 
ment, the  payment  of  the  fellows  and  scholars,  and  the  other  small  payments 
charged  in  the  last  article,  there  will  still  a  surpltisage  remain  from  the  rents 
and  profits  of  the  estates  for  the  benefit  of  the  college  ;  which,  together  wrib 
the  forfeitures  that  shall  accrue  from  the  absence  and  vacancies  of  the  fellow* 
ships  and  scholarships,  I  would  have  thrown  into  the  common  stock  of  the 
college,  and  improved  if  it  may  be  as  a  fund  for  the  repairs  of  the  college  in 
general,  as  well  the  old  as  the  new  buildings,  or  the  discharge  of  any  debt  that 
may  now  lie  on  the  old  college  on  account  of  the  buildings  already  erected,  or 
the  making  any  additional  buildings,  or  buying  of  books  for  the  library,  or  other 
such  public  uses  within  the  said  college  ;  but,  first,  after  all  the  necessary  oat^ 
goings  for  taxes,  repairs,  and  management,  I  would  have  the  fellows  and 
scholars  paid  before  any  other  disbursements  whatsoever.  And  if  the  rents  of 
the  estates  prove  at  any  time  not  sufficient  to  pay  the  same,  I  would  have  the 
forfeitures  for  absences  and  vacancies  brought  in  aid,  and  pay  the  whole  which 
is  appointed  to  be  distributed  before  any  thing  be  laid  aside  for  the  common 
stock  of  the  college." 

The  next  rule  directed  the  estates  always  to  be  let  out  as  near  at 
(*385]  might  be  at  the  then  rents,  no  lease  to  be  *longer  then  eleven  years, 
and  no  fines  to  be  taken.  By  the  29th  rule,  the  estates  were  to  be 
visited  every  five  years  by  the  buisar  and  one  of  the  fellows  of  the  foundation, 
and  the  expenses  of  the  journeys  paid  out  of  the  rents :  the  accounts  of  this 
foundation  were  to  be  annually  audited,  the  audit  to  be  immediately  after  the 
common  college  audit,  and  the  fellows  of  this  foundation  to  be  present  and 
assist  therein.  The  32d  rule  was  as  follows :  "  And  whereas  I  have  been  in- 
formed likewise  that  there  are  some  of  the  fellows  of  this  college,  of  bye 
foundations,  who  are  called  fellows,  though  they  have  no  power  or  privileges 
as  such,  for  the  avoiding  all  mistakes  in  the  construction  of  these  orders  and 
rules,  wherever  the  master  and  fellows  of  the  college  are  mentioned,  I  would 
always  have  it  understood  to  be  meant  of  the  master  and  fellows  of  the  old 
foundation."  The  whole  concluded  in  the  following  terms  :  "  Great  rare  hav- 
ing been  taken  to  make  these  rules  and  orders  explicit  and  precise,  so  that  it 
is  hoped  they  cannot  easily  be  mistaken,  I  therefore  appoint  no  visitor  of  this 
foundation  ;  but  if  any  errors  or  mistakes  have  been  comntitted,  or  complaint 
shall  hereafter  arise  touching  the  execution  of  any  of  these  orders  or  statutes, 
for  the  rectifying  the  same,  I  do  direct  that  application  be  always  made  to  the 
Lord  High  Chancellor  or  lord  keeper  of  the  great  seal  of  Great  Britain,  that 
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the  same  may  be  heard  by  way  of  petition  or  such  other  summary  manner 
as  his  Lordship  in  his  wisdom  shall  appoint,  and  by  him  to  be  finally  deter- 
mined." 

The  testatrix  died  in  1745  ;  some  proceedings  in  chancery  were  afterwards 
had  relative  to  her  property,  in  the  course  of  which  the  will  and  the  schedule 
of  rules  were  established  by  a  decree  made  on  the  9th  of  December,  1752; 
and  in  the  year  1767,  the  estates  devised  by  the  testatrix  were,  pursuant  to  the 
decree,  conveyed  by  the  surviving  trustee  to  the  master  and  fellows 
of  ^Catherine  Hall,  in  trust  for  the  said  master  and  fellows,  according  [^^386] 
to  the  true  intent  and  meaning  of  the  will  of  the  said  Mary  Ramsden, 
and  the  rules  and  orders  thereto  annexed. 

The  gross  annual  rents  of  the  estates,  which  at  the  death  of  the  testatrix 
amounted  lo  6742.,  had  since  increased  to  nearly  2000/. ;  some  sums  had  also 
been  received  from  the  sale  of  timber.  The  surplus  rents,  after  payment  of 
the  stipends  to  the  fellows  and  scholars  of  Mrs.  Uamsden's  foundation,  and 
the  other  charges  made  by  her,  were  thrown  into  the  common  stock  of  the 
college,  or,  as  it  was  usually  called,  the  college  stock,  a  fund  .which  also  com- 
prised part  of  the  rents  of  the  fellowship  estates,  and  other  revenues  of  the 
old  foundation,  chamber  rents,  sundry  payments  by  members  of  the  college, 
payments  on  admissions,  and  degrees,  compositions,  and  vacant  fellowships 
and  scholarships.  This  fund  was  under  the  exclusive  control  of  the  master 
and  fellows  of  the  old  foundation,  fiy  several  college  orders,  the  stipends  of 
the  Skirne  fellows  and  scholars  had  been  increased  ;  the  last  increase  was  in 
1807,  when  an  order  was  made  under  which  each  of  the  Skirne  fellows  re- 
ceived 68/.  per  annum,  and  each  of  the  scholars  20/.  per  annum,  out  of  the 
college  stock,  in  addition  to  the  stipends  given  by  the  will.  Additions  had 
also  been  made  out  of  the  same  fund  to  the  stipends  of  the  master  and  fellows 
of  the  old  foundation,  and  various  other  expenses  of  the  college  were  defrayed 
out  of  it ;  some  parts  of  it  had  at  diflferent  times  been  laid  out  in  buildings,  en- 
closures, and  other  improvements,  and  in  the  pnrchase  of  land. 

It  appeared,  that  between  the  years  1786  and  1790,  several  sums  of  money, 
part  of  the  college  stock,  had  been  invested  in  the  three  per  cent,  con- 
solidated annuities;  *and  by  a  college  order  made  in  1791,  the  sums  [*387] 
thus  purchased,  together  with  the  accumulations  aud  additions  that 
might  be  made  to  them,  were  to  be  denominated  the  patronage  fund,  and  to  be 
employed  in  improving  and  augmenting  the  ecclesiastical  patronage  of  the  old 
foundation  of  the  college,  by  paying  annuities  of  120/.  and  150/.  respectively 
to  the  future  incumbents  of  two  college  livings  of  small  value ;  and  after  that 
purpose  should  be  answered,  in  purchasing  ecclesiastical  preferment  for  the 
benefit  of  the  Skirne  fellows.  No  additions  were  afterwards  made  to  the 
patronage  fund,  but  it  received  considerable  increase  by  being  suffered  to  ac- 
cumulate. 

On  the  24th  of  May,  1805,  an  order  was  made  by  the  Lord  Chancellor  as 
visitor  of  the  college,  in  right  of  his  majesty,  upon  the  petition  of  the  master 


CASES  IN  CHANCERY. 


1890.— The  Attorney  Genenl  ▼.  The  Master  of  Catlieriiie  Hall,  Cambridfre. 


of  the  college,  giving  liberty  to  propose  a  plan  for  the  raising  and  application 
of  ithe  patronage  fund.  PursuMK  to  this  order,  a  plan  Was  laid  before  one  of 
the  masters  of  the  court,  and  approved  by  him,  so  far  as  related  lo  the  allott- 
ing two  annuities  of  120/.  and  150/.,  in  angmentalion  of  the  two  livings  men- 
tioned above,  ft  did  not  appear  that  this  plan,  after  receiving  the  approba- 
tion of  the  master,  was  submitted  to  the  Lord  Chancellor.  In*  1816,  one  of 
the  two  livings  in  question  becoming  vacant,  one  of  the  fellows  of  the  old 
foundation  was  presented,  and  petitioned  the  Lord  Chancellor,  as  visitor, 
that  the  annuity  of  150/.  might  be  paid  him  out  of  the  interest  of  the  patron* 
age  fund,  which  then  amounted  to  12,802/.  three  per  cent,  consols*  By  the 
affidavit  in  support  of  the  petition,  containing  a  statement  of  accounts,  it  ap* 
)>eared  that  2712/.  75.  Ad.  consols,  part  of  this  fund,  had  arisen  from  the  re* 
venues  and  estates  of  the  old  foundation ;  and  Uy  the  order  made  on 
f*988]  hearing  the  petition  on  the  13th  of  August,  1816,  the  Lord  Chanced 
lor,  as  visitor,  signified  his  assent,  that  the  master  and  fellows  should 
be  at  liberty,  if  they  thought  fit,  to  apply  the  sum.  of  2712/.  7s.  Ad.  consols, 
in  augmentation  of  the  living,  but  without  prejudice  to  any  claim  they  might 
have  to  the  remaining  part  of  the  fund  as  having  arisen  from  the  revenues 
and  estates  of  the  old  foundation  or  otherwise. 

The  present  suit  was  commenced  in  June,  1817,  by  an  information  and 
bill  by  live  of  the  fellows  of  Mrs.  Ramsden's  foundation,  against  the  master 
and  fellows  of  the  college,  and  the  heir  at  law  of  the  foundress ;  the  scholars^ 
and  one  of  the  fellows  who  declined  to  join,  were  also  made  defendantsw 
It  prayed  that  the  accounts  of  the  property  comprised  in  Mrs.  Ramsden's 
benefaction  might  be  taken,  that  the  fellows  and  scholars  of  her  foundatioa 
might  be  declared  to  be  its  primary  objects,  that  their  stipends  mi^ht  be  in- 
creased,  and  that  a  scheme  might  be  approved  of  for  the  disposition  of  the 
surplus  rents  and  accumulations,  and  that  the  stipends,  if  increased,  might 
be  paid  or  allowed  to  the  plaintiffs  from  the  time  of  their  respectively  becom* 
ing  fellows.  The  master  and  fellows  by  their  answer  insisted,  that  the  man* 
Bgement  of  the  common  stock,  including  the  surplus  renis  of  Mrs,  Ramsden's 
estates,  was  vested  in  them  ;  that  it  was  the  intention  of  the  testatrix  mate* 
Yially  to  benefit  the  old  foundation  ;  and  they  submitted  that  the  stipends  of 
the  Skime  fellows  and  scholars  ought  not  to  receive  any  further  increase. 

Mr.  Hart,  Mr.  Heald,  and  Mr.  Pemberton  for  the  relators,  and  Mr. 
Shadwell  for  the  defendants  in  the  same  interest. 

The  increased  value  of  the  estates  has  produced  a  considerable  sur^ 
[*389]  plus  income,  which  was  not  anticipated  *by  the  testatrix.  Her  will 
expresses  a  wish  that  the  rents,  being  then  fixed  at  a  reasonable  rate, 
might  remain  unaltered,  but  that  wish  cannot,  under  present  circumstances^ 
prevent  the  devi&iees  from  letting  the  estaleft  according  to  the  improved 
values.  As  the  whole  property  is  given  to  charity,  the  heir  at  law  is  ex- 
cluded from  this  surplus  ;  and  the  question  is,  to  what  purposes  of  charity  it 
Is  to  be  applied.    Not  being  in  the  comtemplation  of  the  testatrix,  the  di^ 
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rections  in  her  will  and  in  the  rules  do  not  reach  it ;  it  i«  not  ezpreasly  dis- 
posed of,  And  it  ought  therefore  to  be  applied  cypres.  Now  the  object  of 
the  testatrix  was  principally  to  benefit  the  new  foundation,  and  the  surplus 
should  therefore  be  applied  in  furtherance  of  that  object.  There  is  no  in-* 
tention  expressed  of  giving  any  thing  exclusively  for  the  benefit  of  the  old 
foundation.  The  surplus  which  might  exist  at  the  time,  she  gives  for  the 
benefit  of  the  college,  and  desires  that  it  may  form  part  of  the  common 
stock  ;  but  the  directions  which  follow,  show  that  she  means  the  college  con* 
•isting  of  both  the  foundations ;  for  the  specified  purposes  to  which  it  is  to 
be  applied  are  for  the  benefit  of  both,  and  the  other  public  uses  to  which  it 
may  be  applied,  must  be  understood  to  mean  uses  of  the  same  nature  as 
those  specified  before,  in  the  benefit  of  which  the  whole  college  would 
participate.  The  common  stock  which  she  speaks  of,  means  a  fund  to  be 
used  for  the  benefit  of  both  foundations.  If,  therefore,  the  court  should  be 
of  opmion,  that  the  surplus  which  has  now  arisen,  ought  to  be  applied  to 
purposes  analogous  to  those  to  which  the  testatrix  has  devoted  the  then 
surplus,  it  would  iollow  that  the  new  foundation  is  entitled  to  share  it  equally 
with  the  old.  They  referred  to  the  following  cases  :  Thetford 
School  case^^a)  Attorney  General  t.  Mayor  of  *  Coventry  y{b)  At-  [•390] 
tomey  General  v.  Arnoldy{c)  Attorney  General  v.  Sparks^ld)  Attor- 
ney General  v.  Winchelseaf{e)  Attorney  General  v.  Mayor  of  Bristol.(g) 
Mr.  Duckworth  for  the  heir  at  law. 

Mr.  Wetherall  and  Mr.  Matthews  for  the  master  and  fellows  of  the  old 
foundation  ; — The  design  of  the  testainx  was  to  give  the  surplus  absolutely 
to  the  old  foundation.  Colleges  not  being  bound  to  adopt  accessions  to  their 
foundations,  some  advantage  is  usually  proffered  to  them,  to  induce  them  to 
allow  a  new  foundation  to  be  ingrafted  on  their  establishments,  and  in  this  case 
the  benefit  given  to  the  old  college,  is  the  surplus  which  might  remain  after 
defraying  the  expenses  of  the  new  fellowships  and  scholarships.  The  testa* 
trix  hopes  that  a  surplusage  will  remain  for  the  benefit  of  the  college,  and  the 
83d  rule  shows  that  she  h  here  speaking  of  the  old  college  ;  she  then  directs 
it  to  be  thrown  into  the  common  stock  of  the  college,  a  fund  which  was  then 
in  existence,  and  which  belonged  to  the  old  foundation.  The  surplus  is  there- 
fore expressly  given  to  them,  without  any  control  on  the  part  of  the  Skirne 
fellows ;  subject  only  to  the  duty  of  repairing,  building,  dec.  The  amount  to 
which  the  surplus  has  attained  cannot  vary  the  question.  If  the  case  were 
before  a  visitor,  he  might  perhaps  think  himself  justified  in  entering  into  other 
considerations,  which  cannot  be  attended  to  by  the  court.  But  the 
^question  upon  this  information  is,  whether  the  new  foundation  has  a  [*391] 
legal  right  to  the  surplus.    The  decision  must  depend  on  the  legal 

(a)    8  Co.  130.    Duke,  71. 

<6)  9  Vera.  897.    7  Bio.  Ptrl.  Cat.  985,  vdlt.  Tooil.    CoRei  Pftrl.  Can.  980.    3  Mad.  358. 

(e^  Show.  Fkri.  Csa.  99.  id)  Ambl.  901. 

(e)  3  Bro.  C.  C.  373.  (g)  3  Madd.  319.    9  Jao.  dt  Walk.  991. 
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construction  of  the  will  and  rulen,  by  which  it  is  given  to  the  master  and  fel* 
lows,  without  any  liability  to  account  for  the  application  of  it ;  and  they  have 
acted  with  great  liberality  in  giving  the  additional  stipends  to  the  new  mem* 
hers  of  the  college. 


February  12. — The  Lord  CHANCBL]:x>R(a) : — It  appears  to  me^  that  in  any 
way  of  stating  this  case,  the  relief  prayed  for  is  much  more  extensive  than  in 
any  case  of  the  kind  that  has  ever  been  brought  before  the  court ;  but  that 
furnishes  no  objection*  for  in  a  charity  case,  if  relief  ought  to  be  given,  it  may 
be  given  whatever  be  the  form  in  which  it  is  applied  for.  I  have  looked  at 
the  case  of  Attorney  General  v.  The  Corporation  of  Bristol^  but  it  does  not 
apply  to  the  present  case,  except  in  this  particular,  that  the  Vice-Chancellor 
decided  that  case  on  the  intent  and  meaning  of  the  founder  of  the  charity  ;  and 
the  single  question  in  that  case  is,  as  in  every  case  of  that  nature,  whether  the 
Vice-Chancellor  has  rightly  discovered  what  was  the  true  intention  of  the 
founder. 

The  true  question  here  is,  what  did  Mrs.  Ramsden,  in  point  of  law,  by  the 
instrument  which  is  called  her  will,  declare  her  intention  to  be,  with  respect 
to  any  possible  surplus  that  might  arise  out  of  the  rents  and  profits  of  her  es- 
tate. It  is,  therefore,  unnecessary  to  go  into  many  of  those  points  of  doctrine 
which  were  stated  at  the  bar;  but  I  take  it  to  be  quite  clear,  that  no 
f*392]  college  is  bound  to  accept  an  accession  to  its  foundation ;  on  *th3 
other  hand,  it  is  equally  clear,  that  if  a  college  does  accept  an  acces- 
sion, it  must  accept  it  according  to  the  terms  proposed  by  the  donor,  unless  in 
the  acceptance  it  makes  a  new  bargain  for  other  modifications.[l]  That  a 
college  is  not  bound  to  accept  an  accession  was  fully  settled  in  the  case  of 
Trinity  Hall,  Cambridge.(6)  Though  in  that  case  it  was  thought  by  many 
that  Trinity  Hall,  which  had  been  dealing  for  many  years  with  the  funds 
which  were  given  to  it  in  support  of  the  new  accession,  had  accepted  it,  the 
court  decided  that  it  had  not ;  but  the  court  did  not  mean  to  vary  the  rule,  that 
if  a  colleice  had  accepted  an  accession,  it  would  be  bound  by  such  acceptance. 

Mr.  Wetherall  has  taken  a  distinction  between  the  power  of  the  Lord  Chan- 
cellor sitting  in  curia  and  a  visitor  sitting  in  camera,  I  do  not  enter  into  that 
distinction,  for  I  am  not  now  called  on  to  determine  what  a  visitor  may  do. 
It  is  enough  to  say,  with  respect  to  that  question,  as  Lord  Mansfield  said  in 
the  case  of  the  Bishop  of  Lincoln,(c)  that  the  court  of  king's  bench  will  grant 

{a)  The  judf^ment  ex  re2j<toite.  (6)  Tht  Attorney  Oennal  v.  AndreWt  3  Vea.  638. 

(e)  Rex  V.  Biehop  of  Lincoln,  Trin.  35,  G.  3,  citod  3  T.  R.  338,  n. 

[1]  Aee.  The  Attorney  Oenetal  ▼.  Caiue  College,  3  Keen,  150.  If  there  are  qoeationa  upon  the 
original  instrament  of  foandation,  and  an .  arrangement  be  made  at  tlie  time  of  acceptance,  and  ia 
evidenced  either  by  contemporaneouc  inatraroents,  or  eyen  by  conatant  aubaeqacnt  uMige,  which 
may  he  conaidered  aa  evidence  of  aach  arrangement,  the  court  will  not  diaturb  it,  though  in  ita  own 
Tiew  of  tlie  original  inatrument,  that  arrangement  waa  in  effeet  not  expedient.    Ibid. 


CASES  IN  CHANCERY.  894 


1820.— The  Atlornej  General  ▼.  The  Master  of  Catherine  Hall,  Cambridge. 

a  mandamus  to  a  visitor  commanding  him  to  bear  the  complaint  alleged  ;  but 
that  if  the  visitor  decides  wrong,  tbe  court  cannot  alter  bis  decision. 

But  I  am  not  here  acting  as  visitor  ;  because  on  looking  at  the  last  clause 
of  Mrs.  Kemsden^s  will,  I  find  she  says  that  she  will  appoint  no  visitor.  I 
agree,  that  if  .there  bad  not  been  these  negative  words,  it  might  have  been 
contended  that  I  am  the  visitor ;  but  abe  having  thus  expressed  herself,  it 
seems  to  me  that  it  was  her  intention  that  the  Lord  Chancellor  should 
not  be  visitor,  but  that  under  his  judicial  authority  be  should  take  *ju-  [^393] 
risdiciion  to  hear  any  dispute  by  petition  or  otherwise  m  a  summary 
way — a  jurisdiction  which  the  Lord  Chancellor  has  not.  I  think,  therefore, 
it  is  impossible  that  I  can  be  considered  as  visitor  in  this  case ;  and  I  likewise 
think,  that  sitting  in  a  judicial  capacity,  I  cannot  be  prescribed  to  by  any  indi- 
vidual  as  to  the  course  to  be  pursued  with  respect  to  any  proceedings  in  this 
court.  Tbe  testatrix  had  not  power  to  give  the  jusisdiction  which  she  has 
attempted  to  give. 

The  question  which  I  have  to  decide  is  this,  what  was  the  true  intent  and 
meaning  of  Mrs.  Ramsden  in  making  this  will  ?  and  this  question  ^ust  be 
decided  on  general  principles.  This  case  is  very  important  with  regard  to 
other  collegiate  institutions*;  I  do  not  know  much  about  the  colleges  at  Cam- 
bridge, but  I  know  that  at  Oxford  there  are  some  colleges  in  which  accessions 
have  been  made  to  the  old  foundations  of  such  a  nature,  that  the  new  fellows 
are  made  part  of  the  original  body,  and  are  entitled  to  the  same  allowances, 
the  same  rights  of  electing,  and  to  all  the  other  privileges  of  the  old  founda- 
tion. There  are  other  colleges  which  ate  formed  of  old  and  new  foundations, 
having  different  estates,  in  which  the  fellows  of  the  new  foundations  are  not 
entitled  to  the  privileges  of  the  old,  but  in  which  the  founder  has  left  the  rents 
and  profits  of  his  estates  to  be  equally  divided  among  them  both  ;  or  where, 
from  usage,  or  from  what  may  be  evidence  of  tbe  terms  on  which  the  new 
foundations  were  accepted,  the  rents  and  profits  are  equally  divided.  There 
are  likewise  other  colleges  at  Oxford  to  which  estates  have  been  given  to  pay 
sums  of  tnoney  to  support  fellows  who  are  maintained  in  this  way  out  of  the 
estates,  and  the  surplus  has  been  enjoyed  according  to  usage  for  a  long  course 
of  years,  which  may  be  taken  as  evidence  of  the  terms  on  which  they  were 
accepted.  There  are  cases  in  which  such  distribution  has  existed 
*for  centuries  ;  and  I  am  sure  you  could  not  introduce  a  new  rule  into  [*394] 
the  universities  with  respect  to  the  application  of  their  funds,  without 
causing  considerable  confusion  and  distress,  and  such  consequences  make  it 
the  imperative  duty  of  the  court,  before  it  does  so,  to  be  quite  sure  that  the 
usage  is  contrary  to  the  intention  of  the  founders,  and  that  that  intention  re- 
quires the  usage  to  be  interrupted.  The  court  ought  to  be  sure  that  such  was 
the  intention  of  the  testatrix,  before  it  lays  down  any  rule  respecting  the  ap- 
plication of  the  fund  in  this  case  ;  but  if  tbe  court  sees  clearly  that  it  was  her 
intention,  that  the  surplus  arising  out  of  the  rents  and  profiu  of  her  estate, 
after  all  the  uses  which  she  had  specified  had  been  executed,  should  be  divi- 
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ded  equally  among  tlie  fellows  and  scholars  of  bolh  the  old  and  nen  founda- 
tion, or  should  be  applied  exclusively  for  the  benefit  of  her  own  foundation  ; 
I  say,  if  the  court  is  perfectly  sure  that  such  was  her  intention,  it  is  bound  to 
order  such  application. 

Now,  let  us  look*at  this  case  :  in  1748  this  lady  makes  her  will.  TheLoid 
Chancellor  here  read  the  material  parts  of  the  will,  observing  that  there  was  no 
part  of  it  specifying  who  she  meant  by  the  master  and  fellows  of  the  college  : 
but  in  the  d2d  of  the  rules  and  regulations  which  she  has  made  part  of  her 
will,  there  is  her  expoeition  of  these  terms,  stating  that  she  means  the  master 
and  fellows  of  the  old  foundation  only  ;  they  are  to  be  the  devisees  under  her 
will.  She  then  goes  on  to  say,  that  the  estates  are  given  to  them  **  for  the 
uses  and  purposes  hereinafter  mentioned,  vis,  for  erecting,  &c.,  and  for  other 
uses,  &c. :"  and  then  she  refers  to  the  rules  and  regulations  which  have  been 
established  by  a  decree  as  part  of  her  will.  Now  it  has  been  argued,  that  the 
whole  of  the  renu  and  profits  of  the  estates  were  left  for  the  support 
[*395]  of  Mrs.  Ramsden's  foundation,  ^and  that  no  part  of  the  surplus  be- 
longed to  the  old  foundation :  it  has  likewise  been  argued,  that  the 
surplus  ought  to  have  been  equally  divided  between  the  fellows  and  scholars 
of  the  new  foundation  and  those  of  the  old  foundation.  The  question,  how- 
ever, comes  at  last  to  this,  whether,  on  the  true  construction  of  this  instrument, 
the  enjoyment  of  the  surplus  is  or  is  not  given  by  this  testatrix  to  the  master 
and  fellows  of  the  old  foundation,  as  one  of  the  benefits  which  they  were  to 
receive  for  accepting  this  new  accession. 

There  is  an  intention  expressed  in  this  part  of  her  will,  respecting  not  rats- 
ing  the  rents  of  her  estates.  One  question  is,  whether  s  hemeant  that  therenia 
should  continue  the  same  during  the  lives  of  the  then  tenants^  or  that  the  rents 
should  never  be  raised.  If  it  was  her  intention  that  the  rents  shouki  not  ba 
raised  during  the  lives  of  the  then  tenants,  that  would  be  to  give  the  difference 
to  the  tenants  for  the  time  being ;  but  if  she  meant  that  the  rents  should  for 
ever  continue  the  same,  she  gave  a  direction  which  was  inconsistent  with  tha 
legal  devise  of  the  estate ;  and  the  court  ha9  often  held,  that  it  cannot  give 
effect  to  such  words.  This  sort  of  clause  operates  as  nothing  in  either  way  ; 
it  does  not  narrow  the  gift.  It  appears  to  me  that  the  heir  at  law,  therefore, 
has  no  interest  in  this  estate :  there  is  no  resulting  trust  for  him,[l  J  and  tha 
information  must  be  dismissed  against  him,  but  he  must  have  all  his  costs. 

With  respect  to  the  rules,  there  is  hardly  any  part  of  them  that  does  not 
deserve  attention.  His  Lordship  here  read  several  of  the  rules.  She  men- 
tions how  the  new  fellows  are  to  be  provided  for ;  appointing  that  they  do 

[]]  Whether  the  looreMed  leot  of  an  eatale  defiaed  to  a  efaarity  ia  to  he  appKed  to  chtritaUe 
purposea,  or  results  to  the  heir  depeods  upoq  Uie  ezpreased  intent  of  the  testator.  If,  in  direct 
terms,  the  whole  profits  of  the  estate  are  devised  to  the  charitahle  usee,  the  heir  is  of  coarse  exclud- 
ed from  any  resulting  tmst  in  the  increased  rent.  If  the  charitable  pnrposee  mentioned  in  the 
will  exhaust  the  whole  aetnal  rent  of  the  estate  «t  tlie  time  of  tlie  deviae,  the  pUdn  implied  inten* 
Uoo  of  the  teatator  neeeaasrily  exoiudertbe  heir.    Attorney  €hn§r9l  t,  fViiiiPi,  3  Myi  d&  K.  901 
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have  S2l.  a  year,  and  directs-  that  they  should  in  all  things  be  subject 
to  the  rules  and  statutes  of  the  college.     *But  if  I  understand  it,  they    [*396] 
are  not  entitled  to  all  the  privileges  of  the  old  fellows  ;  they  are  enti- 
tled to  vote,  together  with  the  old  fellows,  in  the  future  choice  of  the  Ramsden 
fellows,  but  not  in  the  choice  of  the  old  fellows ;  and  it  is  quite  clear,  that 
they  have  not,  in  fact,  had  the  same  privileges  as  the  fellows  of  the  old  foun- 
dation.   Then  follows  the  clause  with  respect  to  residence,  under  which  the 
forfeitures  were  to  be  thrown  into  the  common  stock  of  the  college ;  this  is  a 
very  material  regulation,  because  it  does  not  appear  to  me,  that  according  to  ^ 
the  obvious  sense  of  the  words  "  common  stock,'*  as  expressed  in  this  will« 
they  must  mean  a  common  stock  of  the  old  and  new  colleges  together,  but 
that  the  words  "  common  stock" *must  be  taken  to  mean  the  common  stock  of 
the  college  at  the  time  this  will  was  made. 

Then  follows  the  27th  rule,  which  has  a  peculiar  importance,  because  it  is 
on  this  clause,  connected  with  every  other  clause  to  which  we  can  look  for 
the  exposition  of  the  meaning  of  the  words  in  this  clause,  that  the  question 
depends.  If  there  was  any  surplus  of  the  rents  remaining,  it  was  to  be  for 
the  benefit  of  the  college,  and  with  the  forfeitures  to  be  thrown  into  the  com- 
mon stock.  Now  the  first  question  is,  what  these  words,  '*  for  the  benefit  of 
the  college,"  mean  ?  and  I  think  these  words  mean,  for  the  benefit  of  the  col- 
lege of  the  old  foundation ;  and  that  the  surplus  which  might  remain  out  of 
ihe  rents  and  profits  of  the  estate,  after  all  the  purposes  of  the  will  had  been 
executed,  together  with  the  forfeitures  that  would  accrue  in  consequence  of 
non-residence,  were  to  be  for  the  benefit  of  the  old  foundation,  and  to  be 
thrown  into  their  common  stock,  as  the  common  stock  of  the  college.  Now, 
if  this  clause  had  ended  here,  it  seems  to  me  to  be  quite  clear,  that 
both  the  surplus  and  forfeitures  were  given  for  the  *benefit  of  the  old  [*307] 
college ;  and  the  difficulty  arises  on  the  subsequent  words  in  this 
clause,  directing  it  to  be  improved  as  a  fund  for  repairing,  building,  buying 
books,  or  other  such  public  uses. 

Now  if  an  information  had  been  filed  on  the  death  of  the  testatrix  respecting 
her  will,  it  is  quite  clear  that  the  new  and  old  fellows  must  have  at  least  ad- 
milted  that  if  the  surplus  with  the  forfeitures  could  be  improved  as  a  fund  for 
the  repairs  of  the  college  in  general,  for  buying  books,  dec,  and  if  such  pur- 
poses had  not  been  executed,  it  would  have  been  the  doty  of  the  court  to  have 
ordered  this  surplus  to  be  appropriated  for  the  execution  of  those  purposes; 
and  I  think  at  present  that  it  would  be  my  duty  to  refer  this  case  to  the  mas- 
ter, to  see  whether  there  is  a  fund  which  ought  to  be  set  apart  for  the  repairs 
of  the  new  and  old  colleges  in  general,  and  whether  there  is  any  debt  remain- 
ing which  ought  to  be  discharged ;  and  whether  any  buildings  ought  to  be 
erected  ;  and  whether  there  ought  to  be  a  fund  for  the  purchasing  of  books  for 
the  library  ;  and  whether  all  or  a  part  of  the  fund  should  be4(ept  for  other  uses 
within  the  cdlege.    The  words  are,  any  other  public  uses  within  the  said  col- 
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lege ;  and  it  seems  to  me  that  the  meaning  of  these  words  is,  any  oib^r  par- 
poses  within  the  walls  of  the  college. 

Then  the  material  question  is,  with  respect  to  the  sorplus  after  atl  these 
purposes  have  been  fulfilled.  Is  it  given  to  the  college  for  their  own  use  and 
benefit  ?  or  does  the  college  take  this  surplus  only  because  they  are  devisees 
of  the  estate  ?  and  does  the  case,  therefore,  fall  within  the  rule  of  those  casea, 
in  which  the  primary  intent  will  determine  how  the  fund  so  given  is  to  be  dis- 
tributed ?  Is  it  one  of  those  cases  in  which  the  testatrix  has  directed 
[*398]  that  the  whole  of  the  surplus  should  *be  applied  to  certain  purposes  T 
or  is  it  a  gift  of  the  surplus  for  the  benefit  of  the  college,  after  <;enain 
particular  purposes  have  been  carried  into  execution  ?  I  take  this  to  be  the 
true  way  of  stating  the  question.  One  thing  is  clear,  that  if  the  surplus  was 
no  larger  than  she  expected  it  would  have  beer,  at  the  time  she  nmde  the  will, 
it  would  be  clearly  given  for  the  benefit  of  the  old  college  ;  and  then  are  you 
to  say,  that  they  are  not  entitled  to  it,  because  this  surplus  has  increased  to  a 
much  larger  sum  than  she  thought  it  would  do?[l} 

She  goes  on  to  say,  if  the  rents  and  profits  prove  not  sufficient  to  pay  the 
fellows  and  scholars,  she  would  have  the  forfeitures,  &c.  brought  in  aid,  before 
any  thing  be  laid  aside  for  the  common  stock  of  the  college.  Now  by  these 
words  she  means  the  common  stock  that  belongs  to  the  old  foundation  ;  and 
does  not  this  show  that  she  did  not  mean  to  give  them  these  forfeitures,  unless 
there  was  a  deficiency  to  make  good  the  payments  to  them  ?  If  this  surplus 
is  to  go  wholly  to  them,  the  forfeitures  would  be  taken  back  out  of  the  com- 
mon stock,  for  the  benefit  of  those  who  forfeited  them.  The  29lh  rule  directs 
the  expenses  of  visiting  the  estates  to  be  paid  out  of  the  rents  :  it  has  been 
contended  that  this  direction  was  unnecessary,  if  the  college  was  to  take  the 
whole  surplus  of  the  estate  ;  but  that  cannot  be  maintained  if  you  look  at  the 
whole  of  the  will,  because  this  is  the  will  of  a  person  who  supposes  that  there 
might  be  a  deficiency  in  the  fund,  and  if  that  took  place  the  college  would  not 
have  these  expenses  without  this  direction,  and  then  it  comes  back  to  this 
question  :  if  she  gave  the  surplus  to  the  old  college,  supposing  it  would  be 
small,  has  the  court  a  right  to  say,  that  the  devisees  who  are  to  take  it  if  it  is 
"small,  are  not  to  take  it  if  it  is  large  7 

[I]  If  the  testatw  clearly  declares  an  hvtentKm  of  deToting  the  whole  income  of  a  property  to 
ehariUble  purposee,  then,  althoogh  be  does  not,  in  spedficallj  diieeting  the  application  of  portions 
of  it,  exhaust  the  whole  income,  still  the  general  intention  that  the  whole  shall  *be  applied  to 
charitable  purposes  will  preyail ;  and  on  the  other  hand,  although  he  does  not  make  any  such 
general  declaration  of  devoting  the  whole  to  charity,  hot  gives  each  and  every  portion  of  the  whole 
income  at  the  time,  to  some  charitable  purposes,  and  by  that  means  exhausts  the  whole,  then,  if 
the  income  should  afterwards  increase,  the  increase  will  also  be  applicable  to  charitable  pnrpoeea. 
The  Attorney  Chneralv,  The  Cooper**  Company,  3  Beav.  29.  But  where  there  is  a  surplus,  after 
satisrying  the  intention  of  the  testator,  which  surplus  is  subsequently  increased,  the  mcrease  will 
enure  to  the  benefit  of  Ae  party  taking  the  original  surplus.  The  Attorney  General  v.  Smythiee,  9 
Rose,  dt  M.  717.  Jn  the  matter  ofJonMe  eharUy,  5  8im.  543.  S.  C.  1  MyL  U  K.  416.  The  AU 
tomey  General  v.  The  Skinnar^a  Company,  5  Sim.  596,     The  Same  v.  Caiua  College,  3  Keen,  150. 
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*Thea  follow  the  directions  as  to  the  atidit,  which  seem  to  me  et-  [^399] 
treraely  material,  because  the  intention  with  respect  to  the  surplus  in 
1820,  cannot  differ  from  what  it  was  at  the  time  this  will  was  made,  in  1743. 
Now  if  at  the  end  of  the  6rst  year  after  ihis  will  came  into  operation,  after 
the  scholars  and  fellows  were  all  paid,  there  was  a  clear  surplus  of  5/.,  can 
any  person  doubt  that  that  would  have  been  an  accretion  to  the  common 
stock  of  the  old  college,  forming  in  the  next  year  a  part  of  their  college  audit, 
which  is  distinguished  by  the  regulations  from  the  audit  of  this  foundation  ? 
The  new  fellows  are  to  assist  al  the  audit  of  the  new  foundation  with  the 
old  fellows :  nothing  could  conne  under  that  audit  but  the  account  of  the 
rents  and  clear  profits  of  the  estate  of  the  foundress ;  and  no  account  of  any 
surplus  that  had  been  previously  thrown  into  the  common  stock,  could  from  a 
part  of  their  audit. 

I  have  gone  through  all  the  particulars  of  the  will  in  this  circumstantial 
manner,  because  my  first  impressions,  I  confess,  were  not  the  same  with  the 
opinion  I  now  hold,  which  opinion  is,  that  the  surplus  ought  to  be  considered 
as  a  gift  by  the  testatrix  to  the  college  ;  and  that  with  respect  to  the  rents 
and  profits  of  the  estates  not  necessary  for  those  purposes,  which  she  speci* 
fies  in  her  will,  they  are  taken  from  the  heir  at  law  and  belong  to  the  col- 
lege.  On  first  hearing  this  case,  I  thought  thai  any  surplus  there  might  be, 
after  all  the  specified  purposes  of  her  will  had  been  satisfied,  ought  to  be  dis- 
tributed between  the  two  colleges  in  equal  proportions,  but  on  looking  more 
particularly  and  very  accurately  into  this  will,  I  confeas  it  is  my  present  opi*  - 
nion,  that  this  was  a  gift  for  the  benefit  of  the  old  college,  and  that  it  was 
not  given  by  this  testatrix  to  be  divided  between  the  two  colleges. 
I  think  it  is  impossible  to  '''say  but  that  that  is  the  general  effect  of  [*400j 
the  whole  of  her  will  taken  together. 

The  other  question  I  hardly  know  how  to  deal  with ;  for  supposing  this 
surplus  was  given  for  the  benefit  of  the  old  college,  it  is  clear  that  the  dif- 
ferent purposes  which  are  to  be  first  effected,  the  erection  of  buildings,  &c., 
are  not  to  be  purposes  more  for  the  benefit  of  the  old  college  than  for  the 
new.  1  feel  a  difficulty  to  know  what  to  do  with  respect  to  that  part  of  the 
case,  because  after  the  fund  has  become  the  common  stock  of  the  college,  is 
it  not  a  question  more  proper  for  the  visitor  to  decide  than  me  ?  I  will  give 
my  opinion  on  that  question  if  I  am  required  so  to  do. 

A  question  being  suggested  at  the  bar,  whether  the  king  or  the  heir  at  law 
was  the  visitor  of  this  foundation,  the  Lord  Chancellor  observed,  that  the 
foundress  had  said  that  she  appointed  no  visitor.  The  king  is  the  visitor  of 
the  old  college ;  and  the  question  is,  whether  if  a  person  makes  an  addition 
to  an  old  foundation,  the  visitor  of  that  foundation  does  not  become  the 
visitor  of  the  new  foundation  ;  and  whether  the  foundress  having  said  that 
she  appoints  no  visitor,  is  sufficient  to  take  from  him  that  authority?  f 
have  no  recollection  of  any  case  on  the  subject ;  but  I  should  think  that  if 
the  king  was  the  visitor  of  the  old  college,  and  they  accepted  an  accession 
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to  it  (which  I  doubt  whether  they  could  do  without  ihe  king's  consent,)  the 
king  would  become  the  Tisitor  of  the  new  foundation,  although  the  testatrix 
bad  said  there  should  be  no  visitor  at  all.[]  J 


His  Lordship  doth  declare  that  the  directions  contained  in  the  will  of 
Mary  Kamsden,  the  testatrix,  in  the  pleadings  named,  and  the  rules 
[*401]  thereto  annexed,  which  ^require  that  the  rents  of  her  estates  there- 
in mentioned  should  continue  the  same  as  at  the  time  of  her  decease, 
and  that  no  attempts  should  be  made  to  raise  the  same,  are  void,  and  that 
the  defendant  Charles  Smith,  the  heir  at  law  of  the  said  testatrix,  hath  no 
right  or  interest  to  or  in  the  said  real  estates,  or  the  rents  and  profits  thereof, 
or  any  part  of  such  rents  and  profits,  by  way  of  resulting  trust  or  otherwise. 
And  his  Lordship  doth  declare  that  the  surplusage  of  the  rents  and  profits 
of  the  said  testatrix's  estate  remaining  after  the  several  deductions  and  pay- 
ments in  the  said  27th  rule  mentioned  or  referred  to,  and  which  surplusage, 
together  with  the  forfeitures  in  the  said  27th  rule  mentioned,  are  thereby 
directed  to  be  thrown  into  the  common  stock  of  the  college,  was,  according 
to  the  true  construction  of  the  said  will  and  rules,  intended  to  be  given  to 
the  master  and  fellows  of  Catherine  Hall  of  the  old  foundation  of  the  said 
college  or  hall ;  and  that  as  to  so  much  of  such  surplusage  as  is  not  neces- 
sary to  be  applied  or  improved  as  a  fund  for  the  purposes  in  the  said  27th 
rule  mentioned,  the  same  belongs  to  the  said  master  and  fellows  of  the  old 
foundation.  And  it  is  ordered  that  the  information  and  bill  as  to  the  said 
Charles  Smith  be  dismissed,  with  costs  to  be  paid  as  after  mentioned.  And 
his  Lordship  doth  not  think  proper  to  give  any  directions  touching  the  appli- 
cation of  any  part  of  such  surplus  rents  and  profits,  and  forfeitures,  for.  the 
purposes  in  the  8aid'27th  rule  mentioned  at  present,  or  to  proceed  further 
than  to  make  such  declarations  of  the  rights  of  the  parties  as  herein  are  con- 
tained, and  such  order  as  to  costs  as  hereinafter  given  ;  and,  subject  to  such 
declarations  as  ate  hereinbefore  contained,  and  to  such  directions  as  to  costs 
as  are  hereinafter  given,  his  Lordship  doth  order  that  the  said  information 
and  bill  be  dismissed.  And  it  is  ordered  that  it  be  referred  to  Mr. 
[*402]  J.,  one,  &c.  to  tax  all  parties  their  costs  of  this  suit,  *'as  between 
solicitor  and  client,  and  also  to  tax  in  like  manner  the  costs  of  the 
said  relators  and  plaintiffs,  and  of  the  said  defendants  the  said  master 
and  fellows,  of  a  certain  petition  touching  the  matters  in  quention  in  this 
suit,  presented  in  the  year  1818,  to  the  right  honorable  the  Lord  High  Chan- 

[1]  Whether  the  ooart  of  chancery  in  New  Toik  poaaeaees,  and  to  what  extent  It  will  exercise, 
jnriadietion  in  caaea  of  charitable  oaea,  there  being  no  atatntory  proTiaiona  relative  to  the  aobjeet, 
has  been  recently  much  diBcoiaed.  The  better  opinion  appeara  to  be  in  favor  of  the  jariadiction* 
it  CarUe  y.  The  Orphan^  Aiylum  Society,  9  Cow.  437.  Ceggeehall  t.  Peltan,  7  Johns.  Ch' 
Rep.  393.  PoHer  t.  Chapin,  6  Paige,  6^9.  Reformed  Dutch  Church  ▼.  Mott,  7  Paige,  77* 
King  T.  Woodh^m  3  Edw.  Ch.  Sep.  79.     Wright  t.  MetkodiU  Xpiocoptd  Church,    1  HoC  Rep 
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cellor  of  Great  Britain,  therein  styled  risiior  of  the  said  college  or  hall  in 
right  of  his  majesty  and  of  all  proceedings  under  the  said  petition.  And  it 
is  ordered  that  such  several  costs,  when  taxe(f,  be  paid  by  the  defendants, 
the  said  noaster  and  fellows,  out  of  any  stocks  or  funds  in  their  possession 
which  have  arisen  from  the  rents  and  profits  of  the  estates  of  the  said  tes- 
totrix.— Reg.  Lib.  A.  1819,  fo.  2608. 


Whitb  v.  The  Bishop  op  Pbtjsrborough. 

Rolls.— 1831 ;  December  30,  21. 

Under  a  bill  bj  a  second  incumbrancer,  a  receiTcr  bemgr  appointed,  and  the  irst  incnmbraneer 

taking  the  benefit  of  the  salt,  the  oosts  are  to  be  paid  in  the  first  iastaiioe,  before  the  demaod  of 

the  first  incumbrancer. 

The  defendant  Ambrose  bad  granted  several  annuities,  secured  by  demises 
of  the  rectory  of  Blisworih,  of  which  he  was  incumbent.  The  bill  was  filed 
by  the  second  incumbrancer,  and  an  order  was  made  for  the  appointment  of  a 
receiver  of  the  tithes,  issues,  and  profits  of  the  rectory,  and  for  the  master  to 
ascertain  the  priorities  of  the  incumbrances.(a)  The  receiver  having  paid  a 
balance  into  court,  the  first  incumbrancer  presented  a  petition,  praying  that  it 
might  be  paid  to  him  in  part  satisfaction  of  the  arrears  due  to  him.  • 

Mr.  Wing  field  and  Mr.  Seton  for  the  plaintiff,  and  Mr.  O.  Wilson 
and  Mr.  Fdrrer  for  other  parties,  *contended  that  the  costs  of  the    [*403] 
suit  ought  to  be  paid  in  the  first  instance.    They  cited  Kenebel  v. 
ScrafUm.{b) 

Mr.  Barber^  in  support  of  the  petition,  insisted  that  the  usual  rule  of  the 
first  incumbrancer  being  first  paid  his  principal,  interest  and  costs  must  prevail. 


December  21. — The  Master  op  the  Rolls  mentioned  the  case  of  Brace  v. 
The  Duchess  of  Marlborough\c)  where  a  decree  being  made  by  consent  for  a 
sale,  and  for  payment  of  the  creditors,  according  to  their  priorities,  the  costs 
were  notwithstanding  ordered  to  be  paid  in  the  first  place. 

His  Honor  then  having  stated  the  facts  of  the  case,  proceeded.  It  comes 
round  to  this  question  :  What  is  the  practice  when  a  second  incumbrancer  files 
his  bill,  to  have  the  priorities  ascertained,  and  the  first  incumbrancer  does  not 
insist  upon  having  it  dismissed  as  against  him,  but  submits  to  it,  goes  before 
the  master  and  states  his  title,  taking  the  benefit  of  the  suit,  for  the  purpose 
of  obtaining  payment  of  what  is  due  to  him  ?  Must  he  not  then  contribute  to 
the  costs  ?  He  is  certainly  entitled  to  the  benefit  of  his  incumbrance  ;  but 
the  court  must  consider  the  suit  as  being  for  the  benefit  of  all  parties,  and  the 
costs  must,  therefore,  be  paid  out  of  the  fund.    But  as  the  petitioner  is  clearly 

(•)  3  Swanat  109.  (»)  13  Vet.  370.  (e)  MomIj,  50. 
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eDlitled,  as  the  first  incumbrancer,  to  the  whole,  after  payment  of  the  costs,  if 
you  can  settle  how  much  it  will  be  necessary  to  reserve  for  that  purpose,  the 
rest  may  be  paid  to  him.[l] 


[•4041    ^Ex  PARTE  Fermor,  in  the  Matter  op  Errington,  a  Lunatic. 

1820 ;  June  10,  December  22.    1821 ;  Febraary  10,  Aoguet  17,  December  21. 
A  salary  allowed  to  the  committee  of  the  estate  of  a  lunatic  under  peculiar  circumstances. 
Persons  whose  place  of  residence  admits  of  their  frequently  visiting  the  lunatic,  and  inspecting  the 
management  of  his  concerns,  to  be  preferred  as  committees. 

Under  a  commission  of  lunacy,  dated  in  June,  1767,  J.  Errington,  Esq.,  a 
gentleman  of  large  estate  in  Northumberland,  was  found  a  lunatic.  In  the 
year  1788  he  petitioned  to  supersede  the  commission,  stating,  that  he  had  for 
some  time  enjoyed  perfect  and  constant  sanity  of  mind.  Upon  the  hearing  of 
the  petition,  the  Lord  Chancellor,  though  he  did  not  think  fit  to  supersede  the 
commission,  permitted  him  to  have  the  care  and  management  of  his  estates, 
which  he  continued  to  ha?e  till  the  year  1800 ;  yirhen,  upon  his  becoming  again 
disordered  in  his  senses,  a  committee  was  appointed  of  his  person  and  estate. 
By  a  subsequent  order,  of  the  14th  of  February,  1801,  a  receiver  was  ap* 
pointed  of  ihe  estates. 

The  committee  having  died  in  December,  1819^,  the  usual  reference  was 
made  to  the  master,  who  approved  of  two  of  the  next  of  kin  as  the  commit- 
tees of  the  person  of  the  lunatic,  and  of  another  gentleman,  as  committee  of 
his  estate.  The  nomination  of  the  master  was  objected  to  by  six  out  of  nine 
of  the  next  of  kin ;  and  a  petition  was  presented  by  one  of  them  against  the 
confirmation  of  the  report,  and  praying  that  he  might  be  himself  appointed 
committee  of  the  estate.  The  Lord  Chancellor,  by  an  order  of  the  10th  of 
June,  1820,  referred  it  back  to  the  master  to  review  his  report ;  he,  however, 
continued  of  the  same  opinion  ;  and  another  petition  was  presented  by  some 
of  the  next  of  kin,  objecting  to  his  report,  and  praying  that  two  of  the  petition 

ers  might  be  appointed  committees. 
[*405]  *Thb  Lord  Chancellor  expressed  dissatisfaction  with  the  mas- 
ter's report,  on  the  ground  that  the  persons  named  by  him  were  all 
resident  in  the  south  of  England,  and  would  probably  never  see  either  the 
lunatic  or  his  estate.  His  Lordship,  by  an  order  of  the  lOih  of  February, 
1521,  referred  it  back  to  the  master  to  review  his  report,  as  to  the  appointment 
of  committees,  and  at  the  same  time  recommended  it  to  the  master  to  approve 
of  such  proper  person  or  persons,  if  such  should  be  proposed  or  could  be 
found,  whose  place  or  places  of  residence  in  the  county  was  or  were  such  as 

f  1]  Vide  Wontner  v.  Wright,  2  Sim.  534. 
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to  admit  of  his  or  their  frequently  visiting  the  lunatic,  and  inspecting  the  man« 
agement  of  his  concerns.[l] 


Augtist  17;  Deeend}er2\. — The  master,  in  pursuance  of  this  order  and 
recommendation,  approved  of  two  gentlemen  of  the  county  to  be  committees 
of  the  lunatic's  person,  and  of  a  gentleman  of  the  bar,  resident  at  Newcastle- 
upon-Tyne,  to  be  committee  of  the  estate.  A  petition  was  presented  by  some 
of  the  next  of  kin  to  confirm  the  report ;  it  is  also  stated,  that  the  gentleman 
approved  of  to  be  committee  of  the  estate  was  unconnected  with  the  family, 
and  had  been  induced,  at  their  request,  to  suffer  himself  to  be  proposed,  in  or- 
der to  carry  into  effect  his  Lordship^s  recommendation ;  that  the  inspecting 
the  estates  and  receiving  and  remitting  the  rents  would  be  attended  with  con- 
siderable trouble,  and  it  prayed  that  he  might  have  an  allowance  or  per  cent- 
age,  in  the  same  manner  as  a  leceiver. 

The  Attorney  General  and  Mr.  Rose^  in  support  of  the  petition,  cited  Ex 
parte  Warreni{a)  and  Ex  parte  Radcliffe.{h) 

*Mr.  Wingfield^  for  some  of  the  next  of  kin,  opposed  the  allowance    [M06] 
of  a  salary  to  the  committee,  as  being  unusual ;  and  observed,  that  if 
the  committee  was  to  be  paid,  that  circumstance  should  have  been  announced 
before  the  reference,  as  it  would  probably  have  led  to  the  proposal  of  other 
persons,  and  might  have  made  a  difference  in  the  master's  choice. 

The  Lord  Chancellor  : — If  the  question  were,  whether  a  committee  is 
generally  to  receive  a  salary,  I  should  say,  No.  But  if  the  question  were, 
where  there  may  not  be  cases  where  he  ought  to  have  a  salary,  I  would  say, 
Yes.  And  then  the  next  question  is,  whether  this  is  one  of  those  cases.  I 
agree,  also,  that  in  such  cases,  in  general,  the  reference  ought  to  be  sent  to  the 
master,  with  an  intimation  that  there  is  to  be  a  salary. 


The  order  made  directed  the  master  to  inquire,  and  certify,  what  reasonable 
allowance,  under  the  peculiar  circumstances  of  the  case,  it  would  be  fit  and 
proper  to  make  to  the  committee,  for  his  care  and  pains  in  the  management  of 
the  lunatic's  estate,  and  in  collecting  and  receiving  the  rents  and  profits  thereof, 
with  liberty  to  state  any  special  circumstances. 

(a)  10  Vee.  622.      (Jb)  1  Jac.  &  Walk.  639.    See  MaT$kaU  v.  HoUoway,  2  Swmnat.  432,  453. 
[1]  Vide  Ex  parte  Old,  ante,  94. 
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[*407]  •The  Attorney  General  v.  Buller. 

1822  ;  Janaarj  2l,  22. 

6ift  for  the  relief  of  the  poor  in  each  parishes  and  in  such  manner  as  the  tmslees  or  the  sanrivors 

or  surviTor  of  them,  their  heirs  or  assigns,  shoald  think  fit,  so  as  St  N.  should  be  one  of  the  puw 

ishes : 
Held,  that  a  scheme  carried  into  effect  under  the  orders  of  the  conrt,  by  which  a  small  part  of  the 

income  was  deroted  to  St.  N.,  and  the  bulk  of  it  to  a  parish  in  a  remote  county,  was  not  con- 
•  formable  to  the  trusts  of  the  will ;  and  an  equal  division  between  the  two  parishes  ordered. 
Not  usual  for  the  court  to  authorize  the  sale  of  a  charity  estate. 

By  indentures  of  lease  and  release,  dated  in  August,  1635,  Sir  John  Hay- 
ward  of  Rochester,  in  the  county  of  Kent,  conveyed  the  manor  of  Minster 
and  some  other  premises,  situate  in  the  Isle  of  Sheppey,  to  E.  Pierce  and  W. 
Lewis,  and  their  heirs ;  to  hold  to  the  use  of  himself  and  the  heirs  of  his 
body  ;  and  for  want  of  such  issue,  to  such  uses  as  he  should  by  will  or  deed 
Umit  or  appoint ;  and  for  want  of  such  declaration,  upon  trust,  to  make  sale 
thereof,  or  otherwise  convey  and  settle  the  same  for  the  erection  of  work- 
houses, to  set  the  poor  on  work,  and  otherwise  for  the  relief  of  the  poor,  in 
such  parishes  and  in  such  manner  as  Sir  Richard  Buller,  knight,  Francis  Bul- 
ler, Henry  Clarke,  and  Edmund  Parker,  esquires,  or  the  survivors  or  survivor 
of  them,  their  heirs  or  assigns,  should  think  fit,  so  as  the  parish  of  St.  Nicho- 
las, in  the  city  of  Rochester,  wherein  the  said  Sir  John  Hayward  then  dwelt, 
should  be  one  of  the  said  parishes  :  a  power  of  revocation  was  reserved. 

Sir  R.  Buller,  who  was  the  brother-in-law  of  Sir  J.  Hayward,  and  Francis 
Buller,  Esq.,  were  described  in  the  deed  as  of  the  county  of  Cornwall ;  the 
other  trustees,  Clarke  and  Parker,  were  of  the  city  of  Rochester. 

Sir  J.  Hayward  died  in  1636,  without  issue,  having  by  will  given  to  the 

churchwardens  of  the  parish  of  Great  St.  Alphage,  in  the  city  of  London,  and 

their  successors  for  ever,  the  sum  of  4/.,  to  be  yearly  issuing  out  of  a 

[*408]    part  of  the  premises  at  Minster,  to  be  employed  for  *the  poor  in 

money  or  bread ;  but  without  having  otherwise  affected  the  estates 

comprised  in  the  indentures  of  August,  1636. 

Upon  the  death  of  two  of  the  trustees,  two  others  were  appointed  in  1651 
by  the  survivors,  and  the  estates  conveyed  to  them  jointly  ;  and  some  other 
vacancies  were  afterwards  filled  up  in  the  same  manner.  The  legal  estate 
became  ultimately  vested  in  J.  F.  Buller,  Esq.,  upon  whose  death,  in  I75I,  it 
it  descended  to  his  son  ;  and  upon  his  death,  in  1772,  it  descended  to  his 
son,  the  defendant  J.  Buller,  Esq.  In  the  year  1651  the  trustees,  by  deed, 
appropriated  50Z.  per  annum  to  the  support  of  a  workhouse  in  the  parish  of 
St.  Nicholas,  and  about  the  year  1718  a  sum  of  lOOOZ.  South  Sea  stock,  de- 
rived from  the  accumulations  of  the  rents,  was  assigned  to  the  mayor  and 
citizens  of  Rochester,  to  be  applied  towards  the  support  of  schools  in  the 
parish  of  St.  Nicholas,  "Rochester,  and  the  parish  of  Stroud*  It  did  not  ap- 
pear that  any  other  sums  had  been  applied  to  the  purposes  of  the  charity. 

The  information  was  filed  in  1793.    The  corporation  of  Rochester  and  the 
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parish  officeni  of  St.  Alphage  and  Su  Nicholas  were  made  parlies.  The  de- 
cree, dated  in  July,  1794,  directed  the  establishment  of  the  charity  and  the 
requisite  accounts  and  inquiries.  The  master  in  his  report  suggested  that  it 
would  be  beneficial  that  the  estate  should  be  sold ;  and  the  Master  of  the 
Rolls,  Lord  Alvanley,  by  his  decree  on  further  directions,  dated  in  December, 
1796,  directed  a  sale,  which  was  subsequently  carried  into  effect,  and  the  pur- 
chase  money,  amounting  to  1 2,621  Z.,  was  invested  in  the  funds. 

*The  master  having  been  directed  to  receive  proposals  for  carry-  [*409] 
ing  on  the  charity,  by  a  report  made  in  January,  1804,  fixed  upon  a 
piece  of  ground  at  Crediton,  in  Devonshire,  as  a  fit  place  for  the  purpose  ; 
and  by  another  report,  in  July,  1805,  he  approved  of  a  scheme  by  which  the 
chief  part  of  the  income  of  the  charity  was  to  be  applied  to  the  maintenance 
of  an  alms-house  for  old  men  and  women,  and  a  school  at  Crediton ;  and 
20/.  for  two  apprentice  fees  for  poor  children  of  the  parish  of  St.  Nicholas. 
These  schemes  were  approved  on  the  proposals  of  the  relators  and  the 
defendant  Buller;  the  other  defendants  did  not  attend  the  master.  The 
reports  were  confirmed,  and  the  scheme  in  a  great  measure,  carried  into 
execution  :  the  land  was  purchased  at  Crediton,  the  buildings  erected,  and 
several  poor  persons  placed  in  them. 

In  Trinity  term,  1806,  the  defendants,  the  mayor  and  citizens  of  Roches- 
ter, presented  a  petition  objecting  to  the  scheme  approved  of,  and  contending 
that  they  had  not  been  properly  served  with  notice  of  the  proceedings  in  the 
master's  office  ;  and  an  order  was  made  by  the  Lord  Ciiancellor  for  the  master 
to  review  his  report.  The  master  continuing  of  the  same  opinion,  he  was 
again  directed  to  review  bis  report ;  and  he  then  proposed  that  the  parish  of 
St.  Nicholas  should  receive  the  arrears  of  the  50L  per  annum  from  the  year 
1791,  when  it  had  been  discontinued,  and  should  also  receive  that  sum 
annually  in  future.  An  exception  was  taken  by  the  corporation  of  Rochester, 
insisting  that  a  larger  allowance  ought  to  be  made  to  the  parish  of  St. 
Nicholas.  A  considerable  delay  afterwards  took  place,  from  an  expectation 
that  in  the  event  of  part  of  the  fund  being  withdrawn  from  the  establishment 
at  Crediton,  it  might  be  supplied  from  another  charity  in  that  neighborhood^ 
in  which  a  surplus  was  anticipated. 

'•By  an  order  made  by  the  Lord  Chancellor  on  the  16th  of  January,  [*410] 
1821,  the  arrears  of  the  payment  of  50/.  per  annum  were  ordered  to 
be  paid  to  the  church  wardens  and  overseers  of  St.  Nicholas  ;  and  one-fourth 
part  of  the  fund  arising  from  the  sile  of  the  estates  was  to  be  transferred  to 
their  account,  with  liberty  to  apply- for  the  appropriation  of  the  interest  for 
the  benefit  of  the  poor  of  that  parish.  The  interest  of  the  remaining  three- 
fourths  was  to  be,  in  the  mean  time,  applied  for  the  establishment  at  Crediton, 
without  prejudice  to  any  application  for  varying  the  future  appropriation  of 
it,  if  it  should  appear  that  no  additional  fund  could  be  derived  from  the 
source  mentioned  above.  Any  vacancies  occurring  in  the  establishment  at 
Crediton  were  not  to  be  filled  np  without  the  order  of  the  court.    The  num- 

32 


413  CASES  IN  CHANCERY. 

•  _ 

1892.— The  Attorney  General  ▼.  Buller. 

ber  of  poor  persons  there  was  now  reduced  to  two ;  and  there  being  no 
present  prospect  of  any  accession  to  the  funds,  the  cause  was  brought 
on  again  for  the  purpose  of  having  the  property  of  the  charity  finally  appro- 
priated. 

Mr.  Hart  and  Mr.  SideboUom,  for  the  defendant  Buller,  contended  that  the 
residue  of  the  fund  ought  not  to  be  withdrawn  from  the  support  of  the  charity 
at  Crediton.  The  deed  of  trust  of  1635,  expresses  no  intention  on  the  part  of 
the  founder  with  reference  to  the  locality  of  the  charily,  excepting  in  direct- 
ing that  St.  Nicholas  shall  be  one  of  the  parishes  to  be  benefited ,  which  di- 
rection is  sufficient  to  show  that  that  parish  was  not  to  enjoy  the  whole. 
The  selection  of  the  other  parishes  and  objects  was  to  be  discretionary,  and 
the  condition  as  to  St.  Nicholas  being  complied  with  by  the  appropriation  of 
a  substantial  part  of  the  income,  there  is   nothing  to  fetter  that  discretion, 

or  to  confine   the   charity  to  any  particular  part   of  England.    It 
[Mil]    is  true  that  the  founder  and  two  of  the  trustees  named  by  him  *V\red 

at  Rochester ;  but  if  any  implication  of  an  intention  to  benefit  that 
neighborhood  could  arise  from  the  place  of  their  residence,  it  would  be  re- 
pelled by  the  circumstance  that  the  two  other  trustees  were  inhabitants  of 
a  distant  county.  So,  again,  the  gift  to  the  parish  of  St.  Alphage  proves  that 
the  neighborhood  was  not  exclusively  regarded.  The  question  might  in  some 
cases  be  solved  by  a  reference  to  the  locality  of  the  estate  by  which  the  charity 
was  to  be  suppoited ;  but  that  presumption  is  rebutted  by  the  power  of  sale 
given  to  the  trustees,  proving  that  a  permanent  connection  with  the  parish 
of  Minster  was  not  contemplated  as  an  essential  part  of  the  foundation. 
The  distribution  might,  therefore,  be  made  at  any  places,  or  it  might  be 
transitory,  accompanying  the  domicil  of  the  trustees  for  the  convenience  of 
their  personal  inspection ;  and  the  trustee  for  the  time  being,  Buller,  having, 
under  the  orders  of  the  court,  established  the  charity  at  the  present  spot,  the 
discretion  thus  exercised  ought  not  to  be  interfered  with. 

Mr.  Martin  and  Mr.  Barber^  for  the  corporation  of  Rochester,  argued,  that 
either  the  whole  or  a  larger  share  of  the  fund  ought  to  be  allowed  to  the  parish 
of  St.  Nicholas,  and  relied  chiefly  on  the  former  orders  made  by  his  Lordship, 
and  upon  the  circumstance  of  the  original  trustees,  who  must  be  supposed  to 
have  better  means  of  ascertaining  the  testator's  intentions  than  now  exist, 
having  appropriated  the  chief  part  of  the  rent  to  the  benefit  of  that  parish.  The 
power  of  sale  was  confined  to  the  trustees  named  by  the  founder ;  and  the 
order  made  for  selling  the  estate,  and  some  of  the  earlier  proceedings  in  the 

cause,  appeared  to  have  passed  without  much  consideration. 
[*4I2]        ^Thb  Lord  Chancellor,  during  the  argument,  observed,  that  the 

court  must  have  been  surprised  into  making  the  order  for  the  sale  of 
the  estate. (a)    Even  an  act  of  parliament  would  not  go  so  far :  acts  are  some- 

(«)  See  2  Swanet.  303. 
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times  passed  to  aothorize  the  exchange  of  an  estate  belonging  to  a  charity  for 
another,  bat  not  to  con?ert  it  into  aioney.[l  ] 

At  the  conclusion,  his  Lordship  said,  that  the  case  was  certainly  involved 
in  great  difficulty  by  virhat  the  court  had  done.  Sir  John  Hay  ward,  in  the 
year  1635,  being  donoiciled  in  the  parish  of  St.  Nicholas,  Rochester,  provides 
a  fund  for  the  establishment  of  a  charity  in  such  parishes  as  the  trustees  may 
think  fit,  so  that  that  parish  should  be  one  of  them ;  and  I  have  always  under- 
stood that  where  a  founder  points  out  one  of  the  objects  that  he  desires  to 
benefit,  the  court  has  been  in  the  habit  of  paying  more  particular  attention  to 
Uie  interests  of  that  specific  object.[2]  It  appears  that  a  sister  of  Sir  J.  Hay- 
ward  was  married  to  Sir  R.  Buller :  the  BuUers  were  a  family  of  property  and 
consequence  in  Devonshire,  where  some  of  them  still  are.  The  other  two 
trustees  were  Rochester  people ;  and  when  it  is  said  that  it  would  be  difficult 
ibr  trustees  in  Devonshire  to  manage  a  charity  in  Kent,  it  may  be  answered 
that  it  must  be  equally  difficult  for  trustees  in  Kent  to* manage  a  charity  in 
Devonshire. 

It  happened  that  Mr.  Buller,  the  defendant,  thought  that  it  would  be  desira* 
ble  to  carry  this  charity  into  Devonshire.  It  is  not  a  subject  for  any  reflec- 
tions, for  it  was  as  much  the  act  of  the  court  as  his.  An  establishment  is  ac- 
cordingly erected  at  Crediton,  as  I  must  admit,  under  the  authority 
of  the  court.  l*he  ^people  of  Rochester  afterwards  complain  that  this  [MIS] 
is  not  according  to  the  trusts  of  the  deed,  and  I  cannot  bring  myself  to 
think  that  it  is ;  but  the  question  is  how  we  are  to  get  out  of  the  difficulty.  My 
last  order  was  not  conclusive,  because  I  then  thought  that  the  establishment  at 
Crediton  might  be  continued  by  means  of  the  funds  of  the  other  charity  :  now, 
however,  it  seems  that  they  are  not  sufficient. 

This  brings  it  to  the  question  whether  Rochester  is  to  be  sacrificed  in  the 
manner  in  which  it  has  been ;  or  whether  Crediton  is  to  be  given  up ;  or 
whether  some  division  should  be  made  between  them.  I  confess  ihat  I  am 
not  inclined  to  hold  Rochester  to  the  present  proportion.  I  cannot  think  it 
was  right  originally  to  confine  it  to  two  parishes ;  but  if  it  has  so  been  con- 
sidered for  a  long  time,  I  should  be  much  distressed  by  the  consequences  of 
altering  it.  I  think,  therefore,  the  question  will  be,  in  what  proportion  the 
fund  is  to  be  divided  between  those  two  places  ;  and  if  I  were  bound  to  decide 
now,  I  should  say  that  it  ought  to  be  equally  divided. 


January  22. — The  Lord  Chancellor  said  that  it  would  be  extremely  dif. 
ficult  to  disentangle  it,  and  he  therefore  thought  the  best  way  would  be,  to  make 
an  equal  division.  So  much,  therefore,  must  be  appropriated  to  the  benefit  of 
the  parish  of  St.  Nicholas,  as  with  what  has  been  already  set  apart  for  it  will 

[1]  Vide  iiffemey  Q^mr^l  v.  Lwd  Hoikmm,  Tarn.  &  Rom.  309.  S.  C.  3  Rum.  415.    The  sanu 
V.  Kerr,  9  Bear.  420. 
[9J  Ommanney  v.  BuUkn,  Torn.  9l  Rum.  260. 
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make  one  half  of  the  whole  property ;  and  the  re^t  i«  to  be  apphed  to  the 
charity  at  Crediton. 


The  order  directed  the  fund  in  court  to  be  divided  info  mdieties ; 
[•414]  one  moiety  to.  be  carried  over  to  the  •account  of  the  Crediton  ^stab* 
lishment,  and  the  other  to  the  account  of  the  churchwardens  and 
overseers  of  the  poor  of  the  parish  of  St.  Nicholas,  in  the  city  of  Rochester, 
^ho  were  to  be  at  liberty  to  make  such  application  to  the  court,  touching  the 
said  bank  annuities  as  they  should  be  advised,  for  the  appropriation  of  the  in- 
terest thereof  for  the  benefit  of  the  poor  of  the  said  parish,  conformably  to  the 
foundation  thereof  by  Sir  J.  H.  deceased  :  and  it  was  ordered  that  the  interest 
thereafter  to  grow  due  on  the  said  bank  annuities,  before  directed  to  be  carried 
over  to  the  account  of  the  Crediton  establishment,  should  be  paid  to  the  defen« 
dant  J.  Buller,  for  the  maintenance  of  the  said  Crediton  establishment,  in 
manner  directed  by  the  previous  order  of  the  court,  so  far  as  the  same  would 
extend,  with  liberty  for  him,  during  his  life,  or  any  other  person  or  persons 
after  his  death,  to  make  such  application  to  the  court  as  they  should  be  advised  ; 
but  this  was  to  be  without  prejudice  to  the  parish  of  St.  Nicholas  making  any 
further  application  to  the  court,  touching  the  application  of  the  bank  annuities 
to  be  carried  over  to  the  account  of  the  Crediton  estabHsbment,  or  of  the 
dividends  thereof,  or  any  part  thereof  respectively,  in  the  event  of  there  being 
a  surplus  of  the  funds  in  the  cause  of  The  Attorney  General  v.  The  Twelve 
Governors  of  Crediton^  after  answering  the  purposes  to  which  the  said  funds 
were  then,  or  thereafter  should  be,  applied  under  the  directions  of  the  court. 

N  Reg.  Lib.  A.  1821.  fo.  798. 


[^415]  •CUTHBERT  V.   PuRRfBR. 

RoLLi.— 1922 ;  January  24,  28. 

Gift  by  will  to  A.,  to  be  paid  to  him  at  twcnty-^me,  witli  a  bequest  over  It)  the  ereht  «f  bi»  dyin^ 

under  that  age,  or  afterwards  without  heirs  and  intestate : 
Held,  an  absolute  interest  in  A.  on  his  attaining;  twenty.one. 

Edward  Alexander  Cuthbert,  by  his  will,  dated  in  1808,  after  bequeath- 
ing  several  legacies,  gave  to  his  brother,  Robert  Cuthbert,  one-third  of  his  re- 
mainjng  property  to  him  and  his  heirs  for  ever.  He  then  gave  to  his  natural 
child,  Charles  Edward  Cuthbert,  the  other  two-thirds  of  his  remaining  pro- 
perly, whether  real  or  personal,  to  be  delivered  up  to  him  on  his  attaining  the 
age  of  iwenty-one  years  ;  he  willed  that  the  property  bequeathed  to  his  said 
son  might  be  secured  as  follows,  till  he  attained  the  age  of  twenty-one  years  ; 
that  is,  one-half  to  be  invested  in  the  3/.  per  cents.,  or  roost  advantageous 
British  funds  in  England,  and  the  other  half  in  land  (that  is  to  say)  an  advan- 
tageous  purchase  of  a  landed  estate  to  be  made  iu  any  of  the  counties  of 
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England  or  Wales,  for  and  in  the  name  of  the  said  0.  E.  Culhbert,  and  his 
heirs  for  ever.  He  direcied  that  one-half  of  the  income  arising  on  the  bequests 
10  his  said  son  should  be  paid  to  his  (the  testator's)  father  and  mothei^in-law» 
durin<*  their  joint  and  separate  lives,  and  at  their  decease  to  fall  to  his  son  ; 
the  other  half  of  the  annual  income  to  be  appropriated  to  the  educalion  and 
maintenance  of  bis  son  ;  and  such  part  as  might  not  be  appropriated  to  those 
purposes  to  be  invested  quarterly  in  the  British  funds,  for  the  use  and  in  the 
name  of  his  said  son  and  his  heirs  for  ever,  to  be  paid  to  him  with  the  princi- 
pal, on  his  attaining  the  age  of  twenty-one  years ;  and  in  the  event  of  the 
decease  of  his  son  before  his  attaining  the  age  of  twenty-one  years,  or  of  his 
demising  after  that  period,  without  lawful  heirs,  and  being  intestate,  the  sum 
or  sums  bequeathed  to  him  were  to  devolve  to  four  other  persons,  who  were 
parties  to  this  cause. 

*Under  the  decree,  the  residue  of  the  testator's  estate  had  been  as-   [*416] 
certained.     The  interest  of  one-third  was  directed  to  be  paid  to  the 
testator^s  mother-in-law  (his  father  being  dead.)     His  son,  C.  E.  Cuthbert, 
having  attained  twenty-one,  now  presented  a  petition,  praying  for  the  transfer 
of  the  other  third  part  to  him, 

Mr  Wetherall,  in  support  of  the  petition,  eked  Ross  v.  Ross.{a) 

Mr.  O.  Wilsofif  on  the  other  side,  contended,  that  the  limitation  over,  in  the 
event  of  the  petitioner  dying  without  heirs  and  intestate,  was  good ;  and  that 
he  was  therefore  only  entitled  to  the  interest  for  life,  with  a  power  of  appoint- 
ing by  will.  He  cited,  Beackcroft  v.  Broeme^ib)  and  also  referred  to  Attorney 
General  v.  Hall,(c)  Flanders  v.  Clark\d)  Maskelyne  v.  Maskelyne,{e)  and 
Nannock  v.  Horton.{g) 

The  Master  of  the  Rolls  : — The  question  is,  whether  the  petitioner 
acquired  an  absolute  interest  on  attaining  the  age  of  twenty-one.  The  testa- 
tor gives  to  him  two-thirds  of  the  residue  of  his  property  to  be  delivered  to 
him  at  that  age ;  which  stopping  there,  purports  to  be  an  absolute  bequest. 
Then,  after  directing  the  mode  of  investment,  he  desires  half  the  interest  of  it 
to  be  paid  to  his  father  and  mother- in-luw  :  not  abridging  the  absolute  nature 
of  the  gift,  but  only  disposing  of  the  interest  for  their  lives.  What  is  not  ap- 
propriated is  to  be  invested  in  the  funds  in  the  name  of  the  petitioner, 
and  paid  to  him,  with  the  ^principal,  on  his  coming  of  age.  Thus  [*417] 
far  nothing  could  more  strongly  indicate  an  absolute  interest. 

The  question  arises  upon  the  limitation  over,  in  the  event  of  his  dying 
under  twenty-one,  or  without  lawful  heirs,  and  intestate.  My  present  im- 
pression is,  that  this  limitation  is  not  good.  The  first  part  gives  him  an  ab- 
solute property,  and  the  power  of  disposing  of  it  at  pleasure,  as  a  conse^ 
quence  of  property.     It  is  then  given  over  if  he  dies  intestate,  that  is,  if  he 

ta)  1  Jao.  6l  Walk.  154.  Sm  the  otsei  in  tba  note,  p.  158,  and  Brmdlty  t.  WuteoiU  IB 
Ve«i.  445. 

(6)  4  T.  R.  441.  (e)  FitzK.  314.    W.  KeL  13.            (0  1  Vet.  ecn.  9.    3  Alk.  509. 

(«;  Ambl.  750.  {g)  7  Ves.  392. 
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makes  no  dispositioD  by  will ;  not  if  he  makes  none  by  deed.  The  power 
of  disposing  of  it  in  his  lifetime  is  left  to  him»  as  resulting  from  his  pro- 
perty ;  there  is  nothing  to  abridge  that. 

As  the  petitioner  was  a  natural  son,  the  property,  if  he  died  intestate  and 
without  issue,  would  devolve  upon  the  crown  ;  and  it  has  been*  argued,  that 
the  testator  intended  to  guard  against  that.  But  still  he  did  not  intend  to 
deprive  him  of  the  power  of  disposing  of  it  in  Jiis  lifetime.  His  purpose 
was  to  give  it  to  him  to  dispose  of ;  and  if  he  did  not  dispose  of  it  by  act  inter 
vivoSf  or  by  will,  then  to  give  it  over.  But  in  doing  this,  he  must  not  trans- 
gress the  rules  of  law ;  a  testator  cannot  give  property,  and  separate  from  it 
the  jus  disponendi. 

The  case  of  Nannock  v.  Horton  does  not  apply  ;  for  that  was  a  case  of 
an  express  gift  for  life,  with  a  power  afterwards  given  expressly  as  a  power  : 
and  the  distinction  is  that  the  legatee  takes  only  the  interest  which  is  express- 
ly given.  But  when  the  interest  given  in  the  first  instance  is  absolute,  and 
it  is  only  given  over  in  the  event  of  the  legatee  not  exercising  that  power 

which  is  incident  to  and  a  consequence  of  property,  then  the  case 
[*4I8]    of  Ross  V.  Ross  applies  ;  indeed  that  was  a  stronger  case  *than  the 

present.  Though  we  can  see  what  the  testator  intended,  yet  as  he 
had  two  objects  which  are  inconsistent,  to  invest  his  son  with  the  absolute 
property,  and  then  to  provide  for  the  event  of  his  not  exercising  his  lights 
over  it,  I  think  the  court  is  bound  to  transfer  it  to  him. 


January  28. — The  Master  of  the  Rolls  stated  that  he  continued  to  be 
of  the  same  opinion.[l] 

Reg.  Lib.  A.  1821,  fo.  458. 


Stratford  v.  Twynam. 


Rolls.— 1823 ;  Febraary  16. 

A  creditor  taking  oat  execution  ie  not  praoloded  from  becoming  the  porebaser  of  the  property  seized 

under  it 
No  jurisdiction  in  equity  to  set  aside  a  sale  under  an  execution.    SembU. 

The  plaintiflf  in  the  year  1814,  granted  an  annuity  to  the  defendants  Twynam 
and  King,  secured  by  a  demise  of  some  leasehold  premises,  and  by  a  judg- 
ment foi  8000/.  The  annuity  being  in  arrear  to  the  amount  of  about  900/. 
the  defendants  in  September,  1816,  sued  out  a  writ  of  fieri  facias  upon  the 
judgment,  and  lodged  it  with  the  sheriff  of  Middlesex,  who  by  virtue  of  it 
seized  certain  other  leasehold  premises,  consisting  of  several  houses  belong- 
ing to  the  plaintiff:  the  premises  seized  were  put  up  to  auction  on  the  6th 

[1]  Vide  Myitou  v.  BoodU^  6  Sim.  457.    Lteesfy  v.  LtMsry,  3  Rnss.  387,  5i3. 
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of  September,  and  bought  by  a  person  employed  to  bid  on  behalf  of  the 
defendant  Twynam  for  the  sum  of  705/.  The  bill  was  filed  for  the  purpose 
of  setting  aside  this  sale,  alleging  it  to  have  been  concerted  for  the  purpose 
of  obtaining  the  premises  at  an  under  value,  and  that  no  proper  notice  of  it 
was  published.  It  prayed  that  the  sale  might  be  declared  fraudulent,  and 
that  the  premises  might  be  resold  before  the  master.  It  also  sought 
to  set  aside  another  *security  given  by  the  plaintiff,  but  this  latter  [*419] 
part  of  the  relief  was  abandoned  at  the  hearing. 

The  defendant  Twynam  admitted  having  caused  the  premises  to  be  put  up 
to  auction  ;  but  said  that  the  sale  had  been  advertised  in  the  public  papers,  on 
the  4th,  5th,  and  6th  of  September,  and  had  also  been  announced  by  posting 
bills  affixed  to  the  houses.  He  did  not  know  what  was  the  value  of  the  pro* 
perty,  but  did  not  admit  it  to  exceed  the  price.  It  appeared  that  a  person  at- 
tended at  the  sale  on  behalf  of  the  plaintiff,  and  gave  notice  that  he  intended 
to  dispute  the  validity  of  it.  There  were  several  other  persons  who  were 
present,  and  bid  for  the  premises. 

Mr.  Simpkinson  for  the  plaintiff,  contended,  that  upon  a  sale  under  an  exe* 
cution,  the  creditor  suing  it  out  ought  not  to  become  the  purchaser.  It  would 
be  productive  of  the  mischiefs  which  have  led  to  the  rule  that  incapacitates 
trustees  and  assignees  from  purchasing.  The  creditor  has  the  control  of  the 
sale,  and  the  means  of  acquiring  knowledge  on  the  subject,  of  which  he  may 
take  undue  advantage.  He  should  not  be  allowed  to  avail  himself  of  his  judg- 
ment for  any  purpose  beyond  that  of  recovering  his  debt,  upon  the  same  prin- 
ciple on  which  in  Webb  v.  Rorke,{a)  it  was  held  that  a  lease  from  mortgagor 
to  mortgagee  could  not  be  supported.  Independently  of  these  considerations, 
in  this  particular  case,  the  circumstances  call  for  interference  :  the  notice  given 
was  obviously  too  short  for  the  sale  of  property  of  this  description,  and  the  de- 
fendant does  not  assert  that  the  price  was  adequate. 

Mr.  Treslove  on  the  other  side  argued,  that  the  ^incapacity  to  [M20] 
purchase  existed  only  with  respect  to  persons  in  whom  confidence 
was  reposed,  and  he  cited  Ex  parte  Lact/.{b)  By  the  report  of  Lysterv. 
DoUandf(c)  it  appears  that  the  term  taken  in  execution  was  purchased  by  a 
trustee  for  the  creditor,  but  no  objection  was  raised  on  that  ground.  Even  if 
there  had  been  any  irregularity  in  the  conduct  of  the  sale,  this  court  would 
have  no  jurisdiction  ;  the  court  of  king*s  bench  wbuld  be  the  proper  tribunal 
to  regulate  the  execution  of  its  own  process. 

The  Master  of  the  Rolls  : — I  own  I  feel  great  difficulty  in  taking  juris- 
diction as  to  the  process  of  the  court  of  king's  bench.  I  must  take  it  that  the 
sheriff  did  his  duty,  for  if  not,  it  was  open  to  the  parties  to  apply  to  the  court, 
whoso  officer  he  is.  I  must  assume  that  the  sale  took  place  properly,  at  least 
except  with  respect  to  the  person  who  bought.  The  judgment  was  regular, 
and  the  execution  followed  of  course  ;  certainly  up  to  that  point  this  court  could 

(a)  S  Sch.  6t  Lef.  661.         (6)  6  Vep.  625.         {e)  3  Bro.  C.  C.  478.     1  Vei.  jun.  431. 
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not  interfere  with  the  process.  And  in  what  way  could  this  court  now  act  ? 
If  it  were  to  set  aside  the  sale,  there  could  not  be  a  resale  before  the  master, 
for  the  fruits  of  the  judgment  must  be  brought  into  the  court  of  king's  bench. 
That  court  must,  therefore,  order  the  resale ;  but  would  it  recognize  the  act  of 
another  court  setting  aside  its  process  ?  It  might  perhaps  be  of  opinion  that 
the  first  sale  was  proper,  and  could  the  party  be  left  without  any  ezecutioa 
at  all? 
It  is  of  no  consequence  that  the  sale  may  have  been  at  an  under  ralue,  for 
.  we  all  know  that  the  full  price  is  seldom  obtained  for  property  sold 
[*421]    under  an  execution ;  *and  if  there  be  no  fraud  or  coliusioo,  that  alone 

cannot  be  a  ground  for  setting  it  aside.  It  appears,  too,  that  the 
plaintiflf  himself  was  taking  steps  to  deter  purchasers. 

It  comes  then  to  this  question,  whether  the  sale  was  bad  because  the  ere* 
ditor  himself  became,  through  the  interrention  of  a  trustee,  the  purchaser  ? 
Now  if  the  circumstance  of  the  creditor  purchasing  would  induce  the  court  of 
king's  bench  to  set  aside  the  sale,  the  interposition  of  a  trustee  would  not*pre- 
▼ent  it  from  inquiring:  the  point,  therefore,  to  be  contended  for  niust.be,  that 
if  the  creditor  would  at  law  be  permitted  to  purchase,  yet  that  in  a  court  of 
equity  it  cannot  be  permitted.  But  on  what  principle  is  that  to  rest  ?  The 
case  of  trustees  is  quite  different ;  with  respect  to  them  the  principle  is,  that 
the  same  person  shall  not  be  buyer  and  seller.  But  here  the  sheriff  is  the 
seller.  In  the  case  of  the  trustee  there  is  a  conflict  of  duty  and  interest,  and 
the  court  therefore  says  that  he  shall  not  be  trusted  to  purchase  unless  he 
has  divested  himself  of  his  character  of  trustee.  The  case  of  mortgagor  and 
mortgagee  alluded  to  stands  again  on  a  different  principle,  that  the  court  will 
not  allow  one  man  to  take  advantage  of  the  necessities  of  another*  But  hese 
the  party  is  proceeding  adversely  against  his  debtor,  not  by  any  private  deaU 
ing,  but  by  the  public  process  of  the  law ;  and  he  is  not  the  person  who  is  to 
sell :  that  is  the  duty  of  the  sheriff;  and  what  injury  can  arise  from  the  credi- 
tor attending  at  the  sale  and  bidding  ?  I  cannot  find  any  principle  for  saying 
that  he  cannot  purchase ;  and  it  becomes  a  more  serious  question,  when  we 
consider  that  there  must  have  been  many  instances  where  it  has  happened  ; 
with  personal  chattels  it  is  often  the  case,  and  yet  no  instance  of  iu  being  ob* 

jected  to  is  to  be  found.  On  the  other  hand,  one  case  has  been  men- 
[*422]    tioned  *where  this  objection  might  have  been  raised ;  and  if  theie 

existed  any  such  general  principle  as  is  contended  for  here,  would  it 
not  have  been  urged  by  the  counsel  who  argued  that  case  ?  On  every  ground 
it  appears  to  me  that  I  have  no  jttrisdiction.[l  | 

Bill  dismissed  with  costs. 

[1]  Where  a  mortgage  to  a  deoeaeed  inort|ragee,  was  foreclosed  by  the  trustee  of  his  estate,  who 
himself  became  the  purchaser  at  the  master*s  sale,  the  biddings  were,  under  the  Fpecial  circam* 
staoeee  of  the  case,  opened,  notwithstanding  the  sale  bad  been  confirmed :  and  O'Loghlln,  M.  R. 
observes :  *•  I  do  not  say  that  the  plaintiff  may  not  beeome  the  purchaser ;  at  sales  before  the  maa- 
ter,  it  has  beea  the  pfactioe  to  permit  him  to  do  so :  although,  perhaps,  if  the  matter  were  to  be 
discussed  as  a  new  question,  the  propriety  of  the  rule  might  be  questioned.    He  has  complete  con- 
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Beaumont  t;.  Dukes. 
RouA— 1822;  Febn]mr7ll,21. 
Specific  performanoe  refused,  on  the  p^oand  of  npreienUtions  having  been  mtde  mt  the  nleon  the 

put  of  the  veador,  of  inprovemoiiti  affeoling  the  valoe  of  the  praaiiMB  intonded  by  him,  which 

were  not  eenied  into  efiheU 

This  w^s  a  bill  for  a  specific  performance ;  the  subject  of  the  contract  was 
a  piece  of  building  ground  in  George  street,  Steptoey,  being  lot  77  of  premi- 
ses in  that  neighborhood,  sold  by  auction  in  April,  1812.  The  defendant  was 
the  purchaser  of  this  lot  at  the  price  of  781.  In  his  answer,  be  stated  that  the 
approach  to  George  street  from  Mile  End  road  was  by  a  very  narrow  and 
dirty  lane,  called  White  Horse  lane,  and  that  the  auctioneer  at  the  sale  de- 
clared that  the  plaintiff  intended  to  make  the  laoe  wide  and  commodious,  and 
also  to  make  a  new  street  froo»  George  street  to  Mile  End  road  ;  he  said  that 
he  was  induced  to  purchase  in  the  confidence  that  these  improvements  would 
take  place,  as  they  would  much  increase  the  ralue  of  the  land,  but  that  the 
plaintiff  bad  not  taken  any  steps  towards  effecting  the  alterations,  and  that  he 
had  converted  part  of  the  ground,  over  which  the  proposed  new  street  was  to 
ba?e  passed,  into  a  farm  yard. 

By  the  decree  made  on  the  16th  of  February,  1818,  it  was  referred  to  the 
niasler  to  inquire  whether  the  plaintiff  could  make  a  good  title,  and  when  he 
could  make  it ;  and  whether  the  abstract  delivered  showed  that  he 
could  make  a  good  title,  and  when  it  was  ^delivered.  And  the  mas-  [*423] 
ter  was  also  to  inquire  whether  the  represenutions  stated  by  the  de- 
fendant were  made  at  the  sale,  and  whether  any  thing  bad  been  done  upon  the 
ground  on  each  side  of  White  Horse  lane,  and  whether  the  ground  over 
which  the  new  street  was  intended  to  run  had  been  converted  to  any  other 
purpose. 

The  master,  by  his  report,  found  that  the  plaintiff  could  make  a  good  title, 
but  that  the  tKle  was  not  complete  till  May,  1820.  To  this  part  of  the  report 
an  exception  was  taken,  which  was  overruled. 

It  also  appeared  by  the  report  that  the  plaintiff  was  not  the  owner  of  the 
White  Horse  lane,  or  the  adjacent  ground  ;  but  the  plaintiff  had,  previously  to 
the  sale,  given  to  the  auctioneer  a  paper  in  his  own  writing,  which  had  been* 

trol  over  the  proceedings  at  the  sale ;  he  can  fix  the  time  for  selling ;  can  arrange  the  condition  of 
•ale ;  and  can  adjoarn  the  sale  whenever  he  pleases.  When,  as  in  this  case,  he  has  a  considerable 
demand  doe  to  him,  he  can  easily  deter  otiiers  from  bidding,  beeanse  he  can  ailbrd  to  ofler  morCf 
than  any  other  peraon,  if  aa  is  alleged  here,  the  estate  is  a  deficient  aeeurity,  and  if  the  debtor  m 
iosoWent.''  **  The  plaintiflf  by  becoming  the  purchaser,  baa  placed  bimeelf  in  a  sitoation  in  which 
his  interest  and  his  duty  conflict.  As  purchaser,  it  is  his  interest  to  get  the  property  at  as  low  a 
rate  of  purchase  as  possible  ;  as  trustee  he  is  bound  to  make  it  as  productive  as  he  can.**  O'Connor 
ir.  RUhard^  Sansse  Sl  Sc.  946.  As  to  persons  who,  from  their  relative  sitoation  may  or  may  not 
heewne  poiehaaera,  see  fortber  WilUama  ▼.  Attenborougk^  Tom.  Sl  Ruse.  70.  ^JMnymeiw,  9 
Ruse.  350.  Orover  ▼.  HvgM,  3  Rosa.  428.  Seoit  v.  Daw,  4  Myl.  &,  Cr.  87.  Greenlaw  ▼.  King, 
3  Beav.  49.  Davoue  v.  Fanningt  3  Johns.  Ch.  Rep.  253.  Evtrteen  v,  Tappen,  5  Johns.  Ch.  Rep. 
S14.    Sweet  v.  Jaeoeke,  6  Paige,  364. 
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lost,  but  the  substance  of  which  the  auctioneer  stated  to  be,  that  it  was  in  con- 
templation to  widen  White  Horse  lane,  by  purchasing  the  houses  at  the  en- 
trance, and  to  form  a  new  street  leading  from  Mile  End  road  to  George  street, 
as  represented  by  the  dotted  lines  upon  a  map  or  plan  annexed  to  the  particu- 
lars, and  that  if  the  same  could  not  be  otherwise  done,  the  plaintiff  would 
apply  to  parliament  for  an  act  to  enable  him  so  to  do.  This  paper,  by  the 
plaintiff's  directions,  was  read  to  the  persons  assembled  at  the  sale.  Nothing 
bad  been  done  on  the  ground  on  each  side  of  White  Horse  lane  since  the 
agreement.  The  master  also  found  that  the  ground  over  which  the  new  street 
was  to  run  had  not  been  converted  to  any  other  purpose  ;  it  was,  however, 
atated  by  a  witness,  that  a  part  of  it  had  been  turned  into  a  farm-yard. 

Mr.  Skadwell  for  the  plaintiff. 

Mr.  Agar  and  Mr.  Fhillimore  for  the  defendant. 
[*424]  *Thb  Master  of  the  Rolls  : — It  is  fairly  admitted  that  the  court, 
having  a  discretion  either  to  grant  a  speci6c  performance,  or  to  leave 
the  parties  to  law,  if  the  fact  be  established  that  any  fraud  is  to  be  imputed 
to  the  vendor,  or  if  there  has  been  any  mistake  or  surprise  that  operates  ia 
conscience  against  his  demand  to  have  the  contract  performed,  it  is  an  answer 
to  him.  The  defendant  here  has  made  two  objections  in  his  answer ;  first, 
that  the  plaintiff's  title  was  imperfect;  and,  secondly,  that  he  purchased  on 
the  faith  of  representations  made  at  the  auction  by  the  plaintiff's  agent,  which 
considerably  enhanced  the  price,  but  which,  in  the  event,  have  not  been  ful- 
filled. As  to  the  first  point,  it  appears  that  the  title  is  now  complete,  though 
it  was  not  at  the  time  of  filing  the  bill ;  that,  however,  goes  to  costs  only,  and 
not  to  the  main  point  of  specific  performance. 

As  to  the  second  point,  it  is  unfortunate  that  the  paper  read  at  the  sale  has 
been  lost.  Its  contents  are,  however,  supplied  by  the  memory  of  the  auction- 
eer ;  and  the  first  observation  that  arises  is,  that  the  subject  of  the  representa- 
tions was  not  a  future  project  contemplated  by  a  third  person.  If  that  had 
been  the  case,  the  plaintiff  might  have  held  out  the  expectations  with  a  decree 
of  uncertainty  as  to  whether  they  would  be  fulfilled.  If  he  had  said  merely 
that  a  plan  was  in  contemplation,  that  would  not  have  been  an  undertaking  to 
do  any  thing  himself;  it  would  only  be  holding  out  an  hope  as  to  the  future 
conduct  of  a  third  person,  not  under  his  control ;  and  it  would  be  the  fault  of 
the  bidder  if  he  relied  on  so  loose  and  vague  a  report.  But  here  the  represen- 
tation went  to  induce  a  belief  that  the  plan  was  in  contemplation  by  himself; 

we  must  take  it  as  a  statement  of  what  he  intended  to  do  himself. 
[*425]  *The  ground  was  described  as  building  ground  in  a  street ;  and  the 
value  of  the  lot  must,  of  course,  depend  very  much  upon  the  communi- 
cation to  it.  The  representation  that  was  made  was,  therefore,  calculated 
to  enhaf)ce  the  price  ;  and  we  must  consider  it  to  have  been  meant,  not  merely 
as  a  loose  statement,  but  to  operate  on  the  sale  ;  the  auctioneer  is  authorized 
to  announce  it,  and  a  plan,  showing  the  alteration  intended,  is  put  into  the 
hands  of  the  bidders.    In  one  respect*  indeed,  it  is  overstated  in  the  answer  ; 
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for  it  (Appears  that  the  plaintiff  was  not  the  owner  of  the  land  on  whiph  the  im- 
provement was  to  be  made.  This  makes  a  difference  as  to  the  oertainty  of 
the  plan  being  carried  into  execution  :  but  he  appears  to  have  represented  that 
if  he  was  not  the  owner,  he  was  about  to  become  so,  and  that,  if  necessary, 
he  would  even  apply  to  parliament,  to  overcome  any  obstacles  that  might  in- 
tervene. Surely,  then,  he  held  it  out  to  them  as  a  plan  with  respect  to  which 
he  was  in  earnest,  and  which,  in  his  judgment,  was  practicable.  Then,  was 
be  sincere  in  this  ?  It  does  not  appear  th  it  from  that  time  he  has  taken  any 
step  to  realize  it. ,  When  the  objection  was  made  in  the  answer,  the  onus  of 
showing  what  steps  he  had  taken,  and  what  had  prevented  him  from  complet- 
ing the  improvement,  lay  upon  him.  He  has  not  proved  it,  and  we  must 
therefore  assume  that  he  has  done  nothing.  Is  this  keeping  good  faith  with 
those  who  listened  to  his  statements  ?  It  is  perfectly  consistent  with  every 
thing  which  appears,  that  this  might  only  have  been  a  plan  upon  paper,  made 
use'of  to  allure  purchasers,  without  any  design  of  carrying  it  into  effect. 

It  comes  to  this,  that  the  representation  stated  by  the  auctioneer  was  made 
by  the  directions  of  the  plaintiff,  and  that  it  influenced  the  purchase ;  the 
defendant  swears  that  he  bought  upon  the  faith  of  it;  and  from 
*the  nature  of  the  subject  it  is  reasonable  to  suppose  that  he  did.  I  [M26] 
think  this  does  afford  a  ground  for  saying,  that  the  plaintiff  is  not  enti- 
tled to  the  specific  performance  of  a  contract  thus  obtained.  It  must  stand  or 
fall  to  the  full  extent ;  we  cannot  cut  down  the  price,  and  say  how  much  would 
have  been  given  if  this  had  not  been  done.  The  statement  made  was  not  the 
loose  puffing  of  an  auctioneer,  but  a  written  declaration  by  the  vendor  himself. 
The  contract  was  obtained  by  representations  made  by  the  vendor  as  to  his 
future  plans,  which  he  has  not  performed,  and  it  cannot,  therefore,  be  executed 

by  a  court  of  equity  .[1] 

Bill  dismissed  with  costs. 
Reg.  Lib.  A.  1821,  fo.  1076. 

[!]  When  the  owners  of  a  vi1]m|re  plat  induced  the  complainant  to  parchase  lots  therein,  at  very 
high  prices,  by  eihibiting  to  him  a  map  of  their  contemplated  Tillajre,  which  stated  that  a  dock 
was  to  be  made  upon  a  part  of  their  property  in  the  immediate  vicinity  of  tboee  lots,  and  such  sUte. 
ment  on  the  map  was  made  for  the  purpose  of  enhancing  the  value  of  the  lots  sold  to  the  complain, 
ant ;  and  such  owners,  in  order  to  induce  him  to  make  the  purchase,  promised  and  assured  him 
that  the  tract  of  land,  which  was  to  he  the  site  of  such  future  Tillage,  should  be  laid  out  into  yil. 
lage  lots,  that  the  streeU  should  be  opened  and  graded,  and  that  buildings  should  be  erected  in  such 
village,  and  such  dock  oonstrncted  without  delay  ;  and  the  complainant  relying  upon  such  repre- 
■entations  and  premises,  paid  one-fourth  of  the  purchase  money  for  the  lots,  and  gave  a  bond  and 
mortgage  thereon  for  the  residue :  and  such  owners  afterwards  abandoned  the  intention  of  build. 
ing  the  dock,  or  of  making  any  other  of  the  promised  improvements,  whereby  the  value  of  the  lots 
purchased  by  the  complainant  was  reduced  to  one-sixteenth  of  the  purchase  money  agreed  to  bo 
paid  by  him  ;  a  demurrer  to  a  bill  setting  forth  the  above  matters,  and  seeking  relief  against  tho 
bond  and  mortgage,  was  overruled.  Roger»  v.  Salmon,  8  Paige,  559.  *•  The  law  at  the  present 
day  appears  to  be  well  settled  that  a  false  assertion  by  the  vendor,  merely  as  to  the  value  of  tho 
property  which  he  is  about  to  sell,  or  as  to  the  amount  of  its  future  income,  where  there  is  neither 
a  warranty  as  to  value,  nor  a  misrepresentation  of  any  fact,  respecting  the  property,  which  is  not  a 
mere  matter  of  opinion,  forms  no  subsUntive  ground  for  relief,  either  at  law,  or  in  equity.    A  naked 
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Stone  v.  Yea. 

RoUAr-l82S ;  February  38»  95. 

Bill  to  enforce  contributiun  under  an  tgreement  bj  ownen  and  occupien  of  land  in  a  parish,  to 
defend  and  proeecute  tithe  luits  at  joint  ezpenae,  dismissed  upon  doubtfnl  evidence  and  lon^ 
delaj. 

Penona  having  a  eommon  inteieal  womj  agree  to  mite  io  «  defenee,  but  the  agreeniaiit  OBost  not  gm 
beyond  the  cominou  object.  And,  thetefore,  an  agnement  by  several  owners  and  oeeopien  oi 
land  in  a  parish  to  concur  in  defending  any  suits  that  may  be  commeoced  against  any  of  them 
by  the  present  or  any  future  rector  for  the  tithes  of  articles  covered  by  cerUin  specified  moduses 
or  any  other  moduses,  binding  themselves  not  to  compromise  or  settle,  and  not  limited  to  their 
continuanoe  hi  the  pariah  or  to  any  particular  time,  fa  illegal.    Semhle, 

The  bill  stated  certain  articles  of  agreement,  made  by  indenture,  dated  the 
15th  of  March,  1796,  between  W.  Stone,  J.  Hellings,  T.  Surrage,  J.  Rogers, 
and  J.  Stone,  owners  and  occupiers  of  lands  in  the  parish  of  Chipstable,  in  the 
county  of  Somerset,  of  the  one  part,  and  the  several  other  persons  executing 
the  indenture,  owners  and  occupiers  of  lands  in  the  said  parish,  of  the  other 
part ;  by  which  it  was  recited,  that  the  several  moduses  or  ancient  customary 

payments  therein  mentioned  had,  from  time  immemorial,  existed,  and 
[♦427]    been,  and  then  were  paid  or  payable  by  the  occupiers  to  •the  rector  of 

the  said  parish,  in  lieu  of  tithes  of  the  several  titheable  matters  and 
things  therein  mentioned  ;  and  also  divers  other  moduses  or  ancient  customary 
payments,  in  lieu  of  sundry  other  titheable  matters  and  things  ;  and  that  the 
Rev.  S.  Richards,  the  rector,  denied  the  existence  of  the  aforesaid  several 
moduses,  and  threatened  to  call  for  tithes  in  kind  of  the  several  titheable  mat- 
ters and  things  before  mentioned  ;  and  that  he  had  lately  asserted  and  pretend- 
ed that  he  was  lord  of  the  manor  of  Chipstable,  and  as  such  had  deprived  and 
threatened  to  deprive  the  owners  and  occupiers  of  lands  of  their  rights  of  com- 
mon, and  othei  valuable  rights,  which  they  had  from  time  immemorial  used 
and  enjoyed  ;  and  reciting  that  the  parties  thereto  were  desirous  of  having  the 
aforesaid  several  moduses,  and  also  all  and  every  other  modus  or  moduses 
payable  to  the  rector,  established  and  confirmed  by  the  decree  of  a  court  of 
equity,  and  had  therefore  agreed  that  a  suit  or  suits  should  be  forthwith  com- 
menced for  that  purpose,  and  for  perpetuating  the  testimony  of  witnesses,  and 
had  also  agreed  to  oppose  and  defend  all  and  every  demand,  claim,  prosecu- 

■ssertlon  by  the  vendor  as  to  the  present  or  future  value  of  property,  does  not  imply  knowledge,  but 
must  necessarily  be  understood  by  the  purchaser  as  a  mere  matter  of  judgment  or  opinion ;  and 
upon  a  subject  aa  to  which  the  purchaser  is  generally  aupposed  Io  be  as  competent  to  form  a  oor. 
rect  judgment  as  the  vendor.  I  will  not  attempt  to  defend  tlie  morality  of  a  false  assertion  either 
by  the  seller  or  the  buyer,  in  relation  to  his  real  opinion  as  to  the  valoe  of  property  which  is  the 
subject  of  negotiation  between  them.  It  is  sufficient  to  say.  the  law  presumes  that  each'  reliea 
upon  his  own  judgment  and  opinion  as  to  the  value  of  property,  rsther  than  upon  the  opinion  of  the 
other  party  to  the  negotiation,  where  the  facts,  upon  which  the  value  of  the  property  depends,  ara 
equally  known  to  both."  Walworth.  Ch.  SpeigUmyer  v.  Crawford,  6  Paige,  354.  See  ftirthcr, 
Seott  V.  Hanton,  1  Sun.  13.    DoneUon  v.  WemkUy,  3  Yerg.  (Tennessee)  Kcp.  178. 
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tion,  actioDy  and  suit  which  should  or  might  thereafter  be  commeDced  by  the 
rector  for  the  time  being,  or  his  lessee  or  farmer,  against  them  or  any  of  them, 
for  compelling  them  to  set  forth  tithes  in  kind  of  the  several  matters  and  things 
before  mentioned,  for  which  such  moduses  were  payable  as  aforesaid,  or  for 
Dot  setting  forth  tithes  in  kind  of  any  other  titheable  matters  for  which  any  roo* 
dus  had  been  from  time  immemorial  payable ;  and  also  that  the  parties  thereto 
apprehending  that  no  such  manor  or  lordship  existed,  had  deteroiined  to  try 
the  right  and  title  of  the  said  Richards  thereto,  as  thereinafter  mentioned.  It 
was  then  agreed,  that  the  said  W.  Stone,  J.  Hellings,  T.  Surrage,  J.  Rogers, 
and  J.  Stone  should  forthwith  exhibit  a  bill  or  bills,  and  prosecute  a 
suit  or  suits  in  the  court  of  chancery  or  ^exchequer,  in  the  names  or  [*^428] 
name  of  some  or  one  of  the  parties,  on  behalf  of  themselves,  and  all 
other  the  owners  and  occupiers  of  lands  in  the  parish,  against  the  present  or 
any  future  rector,  and  all  other  necessary  parties,  for  establishing  the  several 
moduses  aforesaid,  and  all  other  moduses  that  had  been  payable  from  time  im- 
memorial, in  lieu  of  the  tithes  of  any  titheable  matters  and  things,  and  for  perpe- 
tuating the  testimony  of  witnesses  for  that  purpose,  and  any  matter  relating 
thereto ;  and  further,  that  if  the  rector  for  the  time  being,  or  his  lessee  or  far- 
mer, before  the  establishment  and  con6rmation  aforesaid  should  be  had  and 
perfected,  or  the  suit  or  suits  instituted  for  that  purpose  should  be  at  an  end, 
should  sue  or  prosecute  any  of  the  parties  for  not  setting  forth  tithes  in  kind  of 
the  titheable  matters  for  which  such  moduses  were  payable,  they  should  resist 
such  demand,  and  defend  such  suit  or  suits.  It  was  agreed,  that  the  parties, 
or  any  of  them,  should  take  such  steps,  by  action  at  law  or  otherwise,  for  try- 
ing the  right  of  the  said  S.  Richards  to  the  said  pretended  manor  or  lordship, 
or  his  right  to  deprive  the  owners  and  occupiers  of  their  aforesaid  rights  and 
privileges,  as  counsel  should  advise.  It  was  further  agreed,  that  the  several 
parties  who  were  owners  and  occupiers^  or  owners  and  not  occupiers,  would 
severally  bear,  satisfy,  defray,  and  discharge  all  and  every  the  costs,  charges, 
and  expenses  of  the  proceedings  mentioned  above,  rateably,  according  to  the 
annual  value  of  their  present  respective  lands  within  the  parish,  as  they  were 
rated  in  the  poor's  rate,  and  that  the  pasties  who  were  occupiers  only  as  les- 
sees or  tenants  should  bear,  contribute,  and  pay  to  their  respective  lessors  or 
landlords  executing  the  indenture,  a  fair  and  equitable  proportion  of  such  costs, 
charges,  and  expenses,  according  to  their  respective  interests  in  the  lands  by 
them  respectively  occupied,  such  proportion  to  be  settled  by  three  persons 
therein  mentioned. 

*It  was  agreed  that  none  of  the  parties  should  release,  discharge,  dis-  [*429j 
continue,  or  disavow  such  suit  or  suitSt  or  compound,  settle,  or  agree 
such  claim,  prosecution,  action  or  actions,  suit  or  suits,  that  should  be 
brought  against  them  by  the  rector,  or  release,  discharge,  disoontinue,  disa- 
TOW,  compromise,  or  compound  any  action  or  suit  to  be  commenced  for  try- 
ing the  right  and  title  of  the  said  S.  Richards  as  aforesaid,  or  any  action  or 
suit  whatsoever  to  be  commenced,  prosecuted,  or  defended  by  virtue  of  that 
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indentare,  without  the  consent  of  the  others  in  writing.  It  was  agreed,  that 
the  two  solicitors  therein  named,  or  any  other  attorneys  or  solicitors  that  the 
major  part  of  the  parties,  both  in  number  and  in  value,  as  to  their  lands  in 
the  parish,  should  think  fit,  should  be  employed  in  the  different  proceedings, 
and  that  they  should  be  paid  as  separate,  and  not  as  joint  attorneys  and  solici* 
tors,  and  that  the  costs  of  the  indenture,  and  the  costs  already  incurred  by  them 
in  and  about  the  matters  aforesaid,  should  be  paid  in  manner  aforesaid.  The 
parties  bound  themselves  to  the  observance  of  the  articles  in  the  penal  sum 
of  50Z.  It  was  lastly  agreed  that  the  major  part  in  number  and  value, 
as  to  their  lands,  might  at  any  time  destroy,  cancel  and  make  void  the  instru* 
ment,  after  all  the  costs  and  expenses  then  incurred  should  have  been  first 
paid. 

The  articles  were  executed  by  fifteen  persons,  four  of  whom  were  the  plain- 
tiffs. The  bill,  which  was  filed  in  1816,  stated  a  suit  comnoenced  in  the 
court  of  exchequer  by  the  rector  for  tithes  .in  kind,  which  was  defended  by 
some  of  the  parlies  ;  a  suit  instituted  in  the  same  court  to  perpetuate  testi- 
mony as  to  the  moduses ;  and  an  action  by  the  rector  against  the  plaintiff 
W.  Stone,  for  a  trespass  on  the  waste  of  the  manor ;  that  the  costs  of  these 
different  proceedings  amounted  to  20502.,  towards  the  payment  of 
[M30]  which  the  plaintiffs  had  contributed  *more  than  their  proportion, 
but  that  about  6602.  still  remained  due.  Several  of  the  parties  were 
dead,  two  of  them  having  died  insolvent,  and  no  administration  having  been 
taken  out  to  their  estates ;  the  bill  was  filed  against  the  representatives  of 
the  others,  and  against  those  who  were  alive,  praying  a  contribution. 

On  the  part  of  the  plaintiffs,  to  prove  the  proceedings  in  the  exchequer, 
examined  copies  of  the  records  were  produced,  and  it  was  proposed  to-  prove 
them  viva  voce^  which  being  objected  to,  was  not  allowed.  The  evidence  of 
the  solicitor  employed  was  then  offered  :  this  was  objected  to  on  the  ground 
of  his  having  an  interest  to  recover  the  part  of  his  bill  of  costs  which  was 
unpaid  ;  but  upon  the  plaintiffs  consenting  to  waive  that  part  of  the  prayer, 
and  to  confine  their  claim  to  the  reimbursement  of  what  they  had  overpaid, 
the  part  of  his  depositions  in  which  he  stated  payments  made  to  him  by  the 
plaintiffs  on  account  of  his  bill  of  costs  was  received.. 

Mr.  Shadwell  and  Mr.  Stephen  for  the  plaintiffs  : — The  case  arises  out  of 
an  agreement  by  persons  jointly  interested  in  legal  questions,  to  unite  for  the 
purpose  of  defending  their  common  rights  at  their  joint  expense.  The  plain- 
tiffs having  paid  more  than  their  proportion,  now  seek  for  a  contribution 
from  the  other  parties.  This  claim  may  be  enforced  in  equity,  although  upon 
a  legal  demand.  Wright  v.  Uuntery{a)  Lingard  v.  Bromley,{b)  And  pro- 
ceeding in  this  court  avoids  the  multiplicity  of  actions  which  would  other- 
wise be  necessary.  At  law,  also,  only  the  aliquot  proportion,  ac- 
[M31]    cording  to  the  number  of  persons  liable,  can  be  ^recovered,  although 

(a)  5  Tw.  799.  (6)  1  V.  St.  fi.  U4. 
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some  of  them  may  be  insolrent,  while  in  equity  those  who  continue  solvent 
are  bound  to  contribute  rateably  to  the  payment  of  the  whole.  Cowell  r. 
Edwards,{a)  Peter  v.  Rich,{b) 

Mr.  Home  and  Mr.  Lovat  for  the  defendants : — The  contract  upon  which 
this  claim  is  founded  is,  upon  general  principles,  open  to  great  objection.  If 
it  does  not,  strictly  speaking,  amount  to  maintenance,  it  is  equally  mischievous : 
it  is  a  combination  of  a  number  of  persons  for  the  purpose  of  defeating  the 
rector  by  means  of  a  common  purse,  and  to  co-operate  in  suits  in  which  they 
were  not  all  interested.  They  agree  to  dispute  his  title  as  lord  of  the  manor ; 
a  question  distinct  from  that  of  the  mMuses,  in  which  they  were  jointly  con- 
cerned. 

In  addition  to  this  and  to  the  failure  of  the  evidence,  the  length  of  time 
elapsed  is  a  decisive  objection  to  the  suit.  From  the  date  of  the  contract  to 
the  filling  of  the  bill  was  somewhat  more  than  twenty  years.  The  date  of  the 
legal  proceedings  is  not  in  evidence;  we  must  therefore  presume,  against 
those  on  whom  the  onus  of  proof  lies,  that  they  immediately  followed  the  con- 
tract ;  and  if  so,  there  would  be  twenty  years  elapsed  from  the  time  of  the 
cause  of  action  arising.  The  claim  of  the  plaintiffs  would,  therefore,  be  barred, 
even  if  it  were  to  be  considered  as  founded  upon  the  covenant  contained  in  the 
deed,  the  time  for  a  specialty  debt  being  twenty  years,  and  for  an  executory 
contract  such  as  this,  laches  for  a  much  shorter  period  would  be  sufficient  to 
preclude  relief.  But  the  suit  is  not  to  be  looked  at  as  one  to  enforce  the 
covenant :  it  does  not  arise  from  contract,  but  from  the  equity  of  con- 
tribution between  persons  ^jointly  liable  ;  and  a  demand  founded  on  [*432] 
such  an  equity  ought  to  be  prosecuted  within  the  same  time  as  a  sim- 
ple contract  debt ;  and  the  plaintiffs  are,  therefore,  barred  by  analogy  to  the 
statute  of  limitations. 

Even  if  the  plaintiffs  could  succeed  in  other  respects,  they  cannot  compel 
the  defendants  to  contribnte  towards  the  costs  more  than  their  proportion 
according  to  the  value  of  their  lands ;  for  by  the  deed  each  stipulates  only  for 
paying  the  proportion  which  the  rent  of  his  land,  as  rated,  bears  to  the  rent  of 
the  whole ;  and  he  cannot  be  compelled  to  go  beyond  that.  A  surety  may 
limit  his  liability  to  a  specified  amount,  or  a  specified  proportion  ;  and  a  court 
of  equity  will  not  then  extend  it.  Swain  v.  Wally(c)  Deering  v.  Earl  of 
Winchelsea^id)  Craythome  v.  SwinhHme.{e)  Cowell  v.  Edwards^  where  it 
is  said  that  the  jrate  of  contribution  may  be  higher  in  equity  than  at  law,  only 
applies  to  cases  where  each  party  by  his  contract  is  liable  for  the  whole  :  here 
each  contracts  only  for  a  definite  proportion. 

Mr.  Shadwell,  in  reply,  argued  that  the  agreement  was  only  for  the  estab- 
lishment of  the  moduses,  which  equally  concerned  all  the  parties,  and  for  the 

(a)  3  Boee.  &  Poll.  968. 

(6)  1  Ch.  Rep.  34 ;  and  see  CoIUm  v.  FfWfter,  1  Barn.  &  Crete.  683. 

(e)  1  Ch.  Rep.  149.  (<{)  9  Boe.  A.  Pal.  370. 

(e)  14  Ves,  160.   Bee  Birli  v.  Be<ly,  6  Madd.  90. 
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defence  of  their  rights  of  common ;  it  was,  therefore,  not  open  to  the  objection 
of  maintenance.  Co.  Litt.  368  b.,  Wild  y.  Hobson.(a)  The  suit  is  not  barred 
by  time  ;  the  defendants  have  not  shown  that  twenty  years  have  elapsed  since 
the  demand  accrued  ;  and  a  shorter  period  is  not  a  bar  to  this  claim,  it  heing 
founded  upon  a  covenant  under  seaL  The  persons  who  were  parties  to  the 
suits  in  question  were,  of  course,  hable  to  the  solicitor ;  he  could 
[M33]  *not  sue  the  others  for  his  costs,  not  being  a  party  to  the  deed.  But 
by  the  deed,  each  covenanted  to  bear  a  proportion  ;  and  it  is  to  enforce 
this  covenant  that  the  bill  is  filed. 

The  Master  of  the  Rolls  : — l^e  plaintiffs  in  this  case  have  brought 
into  court  a  suit  laboring  under  great  difficulties.  It  is  properly  stated,  not  as 
a  claim  for  the  payment  of  a  specific  sura  by  each  individual  towards  the 
costs,  which  would  not  be  a  case  for  relief  in  equity,  but  as  a  suit  to  enforce 
the  known  equitable  rule  of  contribution,  which  proceeds  upon  this  clear  prin- 
ciple of  justice,  that  where  there  is  a  common  burden,  of  which  one  has  borne 
moye  than  his  proportion,  the  others  must  reimburse  him.  It  calls  on  the 
defendant,  who  has  paid  nothing,  to  repay  to  the  plaintiffs  the  excess  of  what 
they  have  paid. 

The  claim  is  resisted  on  several  grounds  ;  first,  that  the  contract  is  such 
that  the  court  ought  not  to  assist  it ;  secondly,  that  there  is  a  failure  of  evi- 
dence to  show  that  the  plaintiffs  have  paid  beyond  their  proportion ;  and, 
thirdly,  on  the  ground  of  the  length  of  time  that  hns  elapsed. 

First,  with  respect  to  the  contract  itself.  I'  concur  in  the  principle,  that 
when  a  number  of  persons  having  a  common  interest  in  the  same  thing  by  the 
same  title,  unite  in  a  defence,  it  cannot  be  called  maintenance  :[1]  champerty 
is  out  of  the  question  ;  it  wants  that  which  constitutes  the  offence,  the  enter- 
ing into  alienam  litem.-^  But  though  the  court  would  iiot  be  very  strict  in  ob- 
serving any  unguarded  expressions,  yet  it  must  take  care  not  to  en- 
[*434]  courage  such  combinations  to  go  too  far.  It  might  ^operate  materially 
to  impede  the  course  of  justice,  if  persons  uniting  in  this  manner 
against  an  individual  could  carry  it  beyond  the  immediate  purpose  in  which 
they  are  jointly  interested.  Let  us  see,  therefore,  if  this  agreement  is  re- 
stricted as  it  ought  to  be. 

There  are  fifteen  persons  who  execute  it,  uniting  in  litigation  without  limit ;  il 
is  not  confined  to  any  period  of  time,  and  applies  to  the  present  or  any  future  rec- 
tor. It  is  a  personal  contract,  and  not  limited  to  the  time  during  which  the  parties 
may  hold  lands  in  the  parish.  It  is  not  a  covenant  that  runs  with  the  land  ; 
therefore,  if  they  sold  their  estates,  it  would  not  fall  upon  the  purchaser :  the 
former  possessor  and  his  representatives  would  be  liable  for  all  expenses  within 
the  terms  of  the  contract,  as  far  as  the  others  might  think  fit  to  litigate.  There 
is  no  qualification  that  the  proceedings  shall  be  previously  agreed  on  by  com- 

(a)  9  Vee.  &  B.  113. 

[]  ]  Vide  Wickmn  v.  drnklin,  8  Johns.  Rep.  290.    ThMimir  v.  Brinkerk§f,  3  Cow.  683. 
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moQ  comeiit.  Tbore  in  oo  control  by  which,  if  one  soil  should  be  decided 
against  them,  they  can  be  prevented  from  going  on  as  long  as 'any  of  them 
Biay  please. 

If  the  cotut  were  to  decide  against  the  moduses,  and  some  were  then  to 
wish  not  Co  proceed  further,  yet  if  the  others  desired  to  go  on,  they  would  be 
bound.  And  if  the  rector  commences  a  suit  against  one  of  them,  who  may 
think  that  he  is  not  able  to  resist,  what  a  situation  is  he  placed  in  ?  He  is 
bound  by  a  co?ei)ant  and  by  a  penalty  to  defend  the  suA  ;  and  what  defence 
is  he  to  make  ?  He  mast  answer  upon  oath,  and  is  he  to  say,  upon  oath,  that 
be  believes  the  tithes  in  kind  are  not  payable,  when  he  is  satisfied  by  the  de- 
eisioo  that  he  ought  to  pay  them  ?  Yet  the  individual  who  may  be  selected 
by  the  rector  to  commenoe  a  auit  against,  is  bound  to  resist,  whether 
right  or  wrong,  wliatever  bis  ^opioioo  may  be,  and  whatever  advice  [''^435] 
be  may  have  received. 

The  first  part  of  the  agreentant  recites  the  modules,  and  they  agree  to  join 
la  defending  any  suit  that  the  rector  may  commence  for  tithes  in  kind  of  the 
articles  covered  by  those  moduses ;  but  it  does  not  stop  there  ;  it  goes  on, 
**  or  for  not  setting  forth  any  other  titheable  matters  and  things  within  the  said 
parish,  for  which  any  modus  or  ancient  customary  payment  hath  been  from 
time  immemorial  payable."  Thus  they  are  to  defend  not  only  those  moduses, 
but  any  others  that  may  be  disputed.  If  one  of  the  fifteeu  had  a  farm 
modus  they  would  be. bound  to  support  him  in  it:  yet  that  would  not  come 
within  the  principle  of  a  common  interest.  It  goes  beyond  the  purpose. 
Because  the  rector  threatens  to  disturb  their  moduses,  they  agree  to  assist 
any  one  whom  he  may  attack.  In  this  passage,  too,  there  is  no  refe- 
rence to  the  opinion  of  counsel :  they  do  not  say  that  ihey  will  act  under 
advice:  the  mere  fact  of  the, rector  making  the  claim  compeli  them  to 
defend. 

Considering,  then,  the  nature  of  this  agreement,  if  there  were  no  other 
objection,  I  should  think  it  vexy  doubtful,  whether  the  court  ought  to  assist 
a  contract,  which,  to  say  the  least,  is  so  unguardedly  framed.     But  when, 
in  addition  to  ibis,  we  remember  that  it  is  to  involve  so  many  persons  and 
their  representatives  in  such  an  heavy  expenditure,  and  that  it  is  not  brought 
forward  till  after  a  lapse  of  twenty  years  from  the  contract,  can  any  case  be 
more  unfavorably  circumstanced?      Slaking  every  allowance,  there  cannot 
have  been  twenty  years  of  litigation,  and  they  were  bound  to  settle  as  soon 
as  possible.    The  nature  of  the  contract  required  expedition,  from 
the  deaths  and  changes  of  properly  that  *mui»t  be  happening:  now    f*436] 
the  accounts  of  executor  after  executor  roost  be  taken.    The  dates 
of  the  different  proceedings  are  not  given  ;  but  it  is  for  the  plaintiflFs  to  bring 
their  case  within  the  period  that  gives  them  a  claim  to  relief,  and  the  absence 
of  dates  enables  the  other  side  to  assign  a  rime  as  near  as  possible  to  the  year 
1796.    There  is  no  evidence  of  the  nature  of  the  proceedings   that  took 
place ;  they  may   have  been  foolish  or  obstinate,  and  are  we   to  presume 
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every  thing  in  their  favor  ?  In  a  case  like  this,  the  court  ought  narrowly  ta 
look  into  thd  different  suits,  and  see  that  the  agreement  has  not  been  abused  ; 
that  they  have  not  let  loose  the  attorney  ;  but  that  only  such  proceedings  as 
were  proper  have  been  charged  for.  It  was  necessary,  also,  to  aiake  out 
that  the  plaintiffs  had  overpaid  their  proporton  ;  but  this  is  not  proved ;  for 
the  evidence  does  not  show  what  was  the  total  amount. 

With  respect  to  (he  length  of  time,  it  is  said,  that  being  a  contract  under 
seal,  it  is  not  barred  till  twenty  years  have  elapsed ;  but  to  that  I  cannot 
assent ;  for  if  there  be  a  contract  under  seal  to  convey  an  estate,  the  court 
would  not  enforce  it,  if  nothing  had  been  done  under  it  for  a  long  time, 
although  that  time  might  be  less  than  twenty  years.[l]  Besides  which,  this 
suit  is  not  to  compel  the  payment  of  a  legal  debt  under  the  contract,  but  to 
enforce  the  right  of  conlribiition,  a  collateral  right  depending  upon  the  con* 
tract.  Upon  the  general  principle,  that  parties  are  not  to  sleep  upon  their 
rights,  I  think  it  was  incumbent  on  the  plaintiffs  to  show  why  this  suit  was 
not  commenced  before ;  a  much  less  lapse  of  time  than  twenty  years  is  a 
sufiBcient  ground  for  refusing  relief  in  a  case  like  this. 

I  am  not  satisfied  that  any  assistance  can   be   given  to  a  contract 
[*437]    like  this ;  it  is  not  one  that  the  court  ought  *to  encourage  or  support. 
There  is  not  the  proper  evidence  ;  and  if  the  suit  could   have   been 
sustained  at  all,  it  should  have  been  commenced  earlier. 

Bill  dismissed  with  co8ts.[2] 


HoRNE  t;.  Barton. 


BoLLi  —1893  ;  February  36,  March  1. 

A  will,  directing  a  vettlemeiit  of  estates,  and  that  there  should  be  inserted  all  proper  powers  for 
making  leases,  and  otherwise,  according  to  circumstances,  to  and  for  the  tenants  for  life,  to  be 
exercised  bj  them  when  qualified,  and  when  not,  by  the  trustees,  does  not  authorize  the  inser- 
tion  of  a  power  of  lale  and  exchange. 

This  cause  came  upon  a  petition  of  rehearing,  presented  for  the  purpose  of 
correcting  a  settlement  executed  pursuant  to  the  decree,  so  far  as  related  to  the 
insertion  of  a  power  of  sale  and  exchange  given  to  the  trustees,  to  be  exer- 
cised with  the  consent  of  ihe  lenant  for  life.  The  will  of  T.  W.  Smith,  upon 
which  the  question  arose,  and  the  other  circumstances,  are  stated  in  the  case 
of  Brewster  v.  Angell^  1  Jac.  &  Walk.  p.  626.  Besides  the  parts  there 
stated,  the  will  also  contained  a  direction  to  the  trustees,  in  the  event  of  either 

[1]  Vide  Dillon  t.  Parker,  post,  513. 

[3]  That  contracts  involving  maintenance  or  champerty  are  void,  see  1  8tory*s  Eq.  S91-5. 
3  Story's  Eq.  313.  That  there  is  no  contributioo  betwefn  parties  to  an  unlawful  act,  tee 
Th9  Attorney  General  v.  WUaon,  I  Cr.  Si  Ph.  38.  Arnold  v,  Clifford.  3  Somn.  338.  Uoyd 
&,  G.  367,  note.  As  to  illegal  agreements,  see  further.  The  VavxhaU  Bridge  Company  v.  Earl 
of  Spencer,  ante,  64,  68,'  note. 
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of  the  testator's  daughters  marrying  without  their  consent  and  that  of  their 
mother,  to  retain  at  discretion  a  part  or  the  whole  of  their  income,  and  apply 
it  in  trusty  as  therein  mentioned.  By  another  will,  by  which  the  testator  dis- 
posed of  his  personal  property,  he  (amongst  other  things)  gave  all  his  move- 
able'effects  in  trust  for  the  use  and  benefit  of  his  wife  and  daughters,  as  his 
executors  might  apprehend  most  proper  and  adapted  to  circumstances,  with 
due  regard  to  the  wishes  and  desires  of  his  said  wife  and  daughters. 

Mr.  SliadwelU  Mr.  Sugden^  Mr.  Roupell^  and  Mr.  Raithby^  for  different 
parlies,  contended  that  a  power  of  sale  and  exchange,  to  be  exercised  by  the 
tenant  for  life,  should  be  inserted  in  the  settlement.  Brewster  v.  An- 
gell  only  decided  that  the  power  could  not  be  given  to  the  ^trustees.  [*438] 
Here  the  diiection  is,  that  there  shall  be  powers  for  making  leases  and 
otherwise.  The  latter  words  can  refer  to  nothing  but  a  power  of  sale  and 
exchange  ;  for  a  power  to  appoint  new  trustees  is  provided  for  separately.  A 
power  of  sale  to  the  tenant  for  life  is  not  unusual,  particularly  in  old  settle- 
ments ;  and  if  it  be  unfit  to  entrust  it  to  him  solely,  the  words  proper  powers 
authorize  the  court  to  introduce  a  check  on  him  by  requiring  the  assent  of 
the  trustees.  They  referred  to  Peake  v.  Penlington,{a)  and  Williams  v. 
Carter.(b) 

March  1. — The  Master  of  the  Rolls: — The  will  contains  no  express 
authority  for  the  insertion  of  a  power  of  sale  and  exchange.  If  such  an  autho- 
rity be  given,  it  is  only  by  general  words;  and  I  must  observe,  in  the  first 
place,  that  if  it  be  matter  of  doubt,  the  safest  way  will  be  not  to  run  the  risk 
of  questions  that  may  be  raised  hereafter,  and  may  augment  the  difficulty  of 
carrying  the  estate  to  market. 

The  effect  of  the  will  was  to  give  the  property  to  the  two  daughters  for 
their  lives,  with  powers  of  appointment  to  their  issue,  and  cross  remainders 
over  ;  and  then  follows  a  direction  to  insert  in  the  settlement  of  their  shares 
all  proper  powers  and  authorities  for  making  leases  and  otherwise,  according  to 
circumstances,  to  and  for  the  tenants  for  life,  to  be  exercised  by  them  when  by  law 
qualified,  and  by  the  trustees  whenever  the  tenants  for  life  respectively  should 
be  disabled  or  disqualified  by  law  to  act  freely  and  ol  their  own  uncon- 
trolled authority.  Now,  the  first  point  to  be  considered  *is,  in  whom  [*439] 
the  powers  were  to  be  vested  ;  and  it  is  clear  (hat  they  were  to  be 
given  to  the  tenants  for  life,  if  qualified,  and  if  they  should  not  be  able  to  act, 
to  the  trustees.  In  that  event  they  are  given  to  the  trustees  substantively  and 
exclusively  ;  and  this  is  important  when  we  consider  that  they  are  to  be  pow- 
ers that  are  proper ;  a  relative  term,  depending  on  the  person  who  is  to  exer- 
cise them.  A  power  may  be  proper  to  be  given  to  one  person  which  is  not 
proper  to  be  given  to  another.  It  seems  that  the  powers  were  to  be  given 
wholly  to  the  tenants  for  life,  if  qualified  ;  if  not,  wholly  to  the  tmstees. 

It  is  argued,  that  this  power  must  be  intended  by  the  words  *«  and  otherwise 

(«)  3  Vat.  at  B.  311.  \h)  Sagden  on  Powers,  Appendix,  p.  669, 3d  edition. 
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according  to  circumstances ;"  for  that  tbey  can  apply  to  noibiDg  else.    Bat  if 
the  testator  bad  this  particular  power  in  his  contemplation,  why  was  it  noc 
naoaed  ?    Whether  it  is  included  or  not  must  depend  on  the  context  and  all  tba 
circumstances.    Similar  words,  I  observe,  are  used  in  another  place  of  the 
will.    He  appears  to  have  been  apprehensive  of  his  daughters  marrying  intv- 
prudeutlyi  and  directs  his  moveable  property  to  be  held  in  trust  for  them,  as 
the  executors  should  think  most  adapted  to  circumstances.     If  they  married 
without  consent,  they  were  to  be  deprived  of  part  of  their  shares.    Thus  con- 
siderable doubt  was  created  as  to  what  migbi  be  the  state  of  his  property  and 
of  his  family  :  he  might  have  more  children ;  his  daughters  might  or  migfad 
not  be  married  ;  and,  making  his  will  in  a  state  of  uncertainty,  he  uses  general 
words,  leaving  it  to  the  trustees  to  act  according  to  circumstances. 
If  the  power  of  sale  and  exchange  is  to  be  given  to  the  tenant  for  life  with* 
out  check  or  control,  1  cannot  say  that  it  is  a  proper  power ;  on  the 
[*440J   contrary,  it  may  *be  very  dangerous,  as  the  tenant  for  life  may,  for 
many  reasons,  be  induced  to  sell  when  it  may  not  be  for  the  benefit  of 
the  remainder  men  :  not  is  it  usual  to  give  him  this  power  without  the  check 
of  requiring  the  assent  of  the  trustees.    Take  it  the  other  way  ;  if  the  tenant 
for  life  IS  disqualified  by  infancy  or  by  marriage  (if  the  testator  intended  mar- 
riage to  be  a  disqualification,)  can  the  court  say,  that  it  is  a  power  proper  to 
be  given  exclusively  to  the  trustees  ?    It  comes  to  this  question,  whether  the 
testator  at  ihe  time  of  making  his  will  intended  to  give  to  each  party,  the  ten- 
ants for  life  and  the  trustees,  in  different  events,  separately  and  substantively  a 
power  to  sell.    I  think  the  word  proper  cannot  be  satisfied  by  that ;  and  it  is 
not  enough  to  say  that  the  power  is  proper  now ;  we  must  consider  it  as  it 
stood  at  the  date  of  the  will. 

The  cases  that  have  been  cited  do  not,  I  think,  apply  to  this.  In  Feake  v. 
Penlington  the  Lord  Chancellor  thought  the  power  of  sale  might  safely  be 
given  as  an  usual  power ;  and  in  Wheete  v.  Hall,{a)  it  was  only  derided  that 
the  power  could  not  be  inserted  where  there  was  no  authority  at  all  for  it. 
Still  less  does  the  case  of  Williams  v.  Carter  apply  ;  there  personal  property 
was  settled,  with  an  express  power  of  changing  the  securities,  and  a  covenant 
to  settle  real  estate  upon  the  same  trusts,  and  subject  to  the  like  powers;  and 
the  single  question  was,  whether  that  did  not  warrant  a  transfer  of  the  power 
to  the  realty  :  of  that  there  could  be  no  doubt. 

I  think  in  this  case  it  would  be  dangerous  to  hazard  the  insertion  of  the 
power  upon  doubtful  authority,  and  the  order  confirming  the  master's  report 
must  be  reversed,  and  the  settlement  that  has  been  made  must  be 
[M41]   ^reformed  by  striking  out  of  it  the  power  of  sale  and  e&change.(ft) 

His  Honor  doth  declare  that  a  power  of  sale  and  exchange,  and  partition,  is 
not  authorized  by  the  will  of  the  testator  T.  W.  S.  to  be  inserted  in  the  set- 

(a)  17  Vet.  80.       (6)  BayU^  ?.  Jlfcfr#«».  4  Mtdd.  396.    Ptarm  ▼.  Btfrdn,  «iite,  IflS. 
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tiement  thereby  directed  to  be  made  of  his  real  estates,  and  therefore  doth 
order,  that  the  order  made  on  hearing  this  cauNe  on  exceptions  and  further 
directions,  dated  the  80th  day  of  May  1815,  so  far  as  it  is  thereby  ordered 
that  the  settlement  therein  mentioned  should  be  executed  according  lo  the 
master^s  report  therein  mentioned,  by  all  proper  parties,  as  the  master  should 
direct,  be  varied  by  omitting  that  direction  ;  and,  instead  thereof,  it  is  ordered 
that  it  be  referred  to  Mr.  Cox,  the  master  to  whom  this  cause  stands  referred^ 
to  review  his  report,  so  far  as  he  thereby  approves  of  the  drafts  of  indentures 
of  lease  and  release  therein  mentioned,  containing  the  power  of  sale  expressed 
in  the  said  drafts.    Further  directions  and  costs  rosenred. 

Reg.  Lib.  A.  1821.  fo.  1037. 
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1829 ;  Febra&rj  18,  March  1 

Falie  plea  put  in  for  delmy,  ordered  to  be  taken  off  the  file  with  eoeta,  to  be  paid  by  the  loUdtof* 

This  was  a  suit  by  a  legatee  against  the  executor  for  an  account.  Before 
the  defendant  had  answered,  the  plaintiff  died,  and  a  bill  of  revivor  was  filed 
by  his  executor.  To  this  bill  the  defendant  put  in  a  plea,  denying  that  the 
present  plaintiff  was  the  executor  of  the  late  plaintiff,  and  stating  that  he,  the 
defendant,  was  his  execiilor,  probate  having  been  duly  granted  to 
him,  'and  he  referred  to  the  probate.  This  plea  being  of  matter  of  [^442] 
record,  was  filed  without  oath.[l]  The  plaintiff  first  set  down  the 
plea  for  argument,  and  afterwards  had  it  struck  out  of  the  paper,  and  replied 
to  it.  He  now  moved  for  leave  to  withdraw  the  replication,  and  that  the  plea 
might  be  taken  off  the  file,  upon  the  ground  of  iu  being  untrue,  and  being  put 
in  merely  for  delay. 

Mr.  Hart  and  Barber^  In  support  of  the  motion,  stated  that  this  was  merely 
a  sham  plea,  and  that  ihe  novelty  of  such  a  proceeding  in  this  court  had  em- 
barrassed the  plaintiff  as  to  the  mode  of  dealing  with  it,  and  it  was  on  that 
account  that  this  motion  had  not  been  made  in  the  first  instance.  They  urged 
that  it  otight  to  be  treated  as  a  nullity. 

On  the  other  side  it  was  contended,  that  the  plaintiff  having  taken  issue 
upon  the  plea,  had  precluded  himself  from  making  the  present  application  ; 
and  that  the  truth  or  falsehood  of  it  ought  to  be  tried  in  the  regular  mode. 

The  Lord  Chancellor  strongly  reprobated  the  practice.  As  it  was  not 
admitted  that  the  plea  was  untrue,  his  Lordship  desired  that  the  motion  should 
stand  over,  and  that  the  defendant  should  produce  the  alleged  probate,  which 
by  his  plea  he  referred  to. 

[1]  If  the  plea  ie  not  exelnsiyely  a  negatioii  of  that  which  will  appear  by  the  prodaetion  of  a 
noord,  it  muat  be  filed  on  oath.    The  Bank  of  SeoUaud  r.  Ktr^  8  Sim.  346. 
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March  2. — The  motion  coming  on  again,  it  was  admitted  on  the  part  of  the 
defendant  that  the  plea  was  false,  and  it  was  endeavored  to  extenuate  it,  by 
comparing  it  to  the  fictitious  charges  sometimes  introduced  into  bilU. 

The  Lord  Chancellor  : — This  is  the  first  instance  that  I  have 
[M43]  known  of  so  ^unworthy  a  practice  in  this  court,  though  I  am  told  that 
something  of  the  same  sort  has  lately  been  done  in  the  exchequer.  It 
is  quite  different  from  the  charges  in  bills  ;  for  there,  in  order  to  obtain  dis- 
covery,  many  allegations  must  be  inserted  which  are  founded  only  on  probable 
suspicions. 

Let  the  plea  be  taken  off  the  file,  and  let  all  the  costs  out  of  pocket  be 
paid  by  the  solicitor  who  gave  the  instructions  for  it.  I  take  it  for  granted 
that  no  counsel  knew  any  thing  of  it.  Otherwise  I  must  say,  as  Lord  Thur- 
low  did,  that  it  is  impossible  to  keep  the  practice  of  the  court  pure,  if  coun- 
sel lend  themselves  to  such  proceedings. 


»  

The  same  order  was  made  in  another  cause  instituted  by  the  same  plain- 
tiff with  others  against  the  same  defendant,  in  which  he  had  put  in  a  similar 
plea. 

Reg.  Lib.  A.  1821,  fo.  727,  728. 


The  Attorney  General  t;.  The  Mator,  Bailiffs,  and  Commonalty 
OF  the  City  of  Exeter. 

1833 ;  March  6,  7. 

Acconnt  of  the  rents  and  profile  of  a  charity  estate,  decreed  for  a  period  of  200  years  against  a 

corporation  who,  by  their  answer,  admitted  the  receipt,  and  stated  that  they  had  from  time  to 

time  debited  themselves  in  their  books  with  the  amoant. 

Nicholas  Spicer,  in  the  year  1609,  conveyed  certain  freehold  prennises  to 
feoflFecs,  upon  trust,  after  the  death  of  Eleanor  Brailye,  for  the  yearly  pay- 
ment of  405.  worth  of  bread  to  be  distributed  lo  the  poor  of  the  ciiy  of 

Exeter;  of  20*.  towards  the  repair  of  certain  parish  churches;  of 
[♦444]    405.  towards  lighting  the  ♦city  ;  and  of  65.  8d.  to  the  night  bellman. 

The  residue  of  the  issues  and  profits  was  to  be  lent  in  sums  of 
from  lOZ.  to  21/.  for  four  years,  upon  good  security,  to  such  of  the  freemen 
of  the  city  of  Exeter  as  the  mayor  and  aldermen  should  think  fit,  and  some 
small  annual  payments  were  to  be  made  to  several  of  the  officers  of  the  cor- 
poration. When  the  nutnber  of  feoffees  was  reduced  to  three,  the  premises 
were  to  be  conveyed  to  such  twelve  or  more  of  the  common  council  and 
principal  citizens,  as  to  the  mayor  and  aldermen  should  seem  fit.  Some 
years  afterwards,  the  surviving  feoffees  conveyed  the  premises  to  the  mayor, 
bailiffs,  and  commonalty  of  Exeter,  who  from  that  time  received  the  rents 
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and  profits.    The  present  information  was  filed  against  them  for  an  account, 
and  to  ha?e  the  charity  established. 

The  defendants,  by  their  answer,  admitted  that  they  and  their  predecessors 
had  for  a  long  time  been  in  possession  of  the  premises,  haying  always  consider* 
ed  themselves  so  possessed,  upon  the  trusts  and  for  the  charitable  purposes 
contained  in  the  conveyance  of  1609,  and  had  applied  considerable  parts  of 
the  rents  and  profits  to  those  purposea.  There  had  been  every  year  some 
residue  or  surplus,  the  amount  of  which,  they  believed,  would  appear  from 
the  books  of  account  of  the  charity,  and  they  had  always  been  ready  and 
willing,  upon  proper  application  being  made  to  them,  to  lay  out  and  apply 
such  surplus  rents  and  profits  agreeably  to  the  purposes  of  the  charity,  but 
no  such  application  had  been  made  to  them.  It  had  therefore  been  retained 
by  them,  or  by  certain  members  of  their  body  appointed  to  be  trustees  or 
curators  of  the  charity,  to  their  own  uses ;  and  they  bad  from  time  to  time 
duly  charged  themselves,  in  their  books  of  account,  jvith  the  sums  so 
retained  by  them,  and  were  willing  to  account  for  the  same  as  the 
*court  should  direct.  The  estates  had  been  let  at  low  rentft,  with  [*445] 
large  fines,  which  had  been  received  by  the  persons  appointed  to  be 
trustees  or  curators  of  the  charity,  and  duly  brought  to  account  as  part  of 
the  rents  and  profits  applicable  to  the  purposes  of  the  charity ;  and  they  re- 
ferred to  their  books  of  account  for  the  amount  of  the  fines  so  received. 
They  had,  out  of  the  rent  and  profits,  paid  the  specific  annual  sums  directed 
by  the  founder,  but  had  employed  very  little  in  the  advance  of  money  on 
loan.  They  denied  any  abuse,  unless  the  court  should  be  of  opinion  that 
they  or  their  predecessors,  by  borrowing  the  surplus  rents  and  profits,  which, 
for  the  reasons  aforesaid,  could  not  be  applied  to  the  purposes  of  the  charity, 
(always  charging  themselves  as  debtors  for  the  amount,)  had  been  guilty  of 
any  abuse. 

The  decree  made  by  the  late  Master  of  the  Rolls,  on  the  22d  of  March, 
1813,  directed  an  account  of  the  rents  and  profits  of  the  estates,  and  of  the 
fines  taken  for  the  renewal  of  leases,  come  to  the  hands  of  the  defendants,  or 
of  any  person  or  persons  for  their  use  ;  and  the  master  was  to  state,  at  what 
times  such  fines  were  received,  and  in  what  manner  the  same  and  the  rents 
and  profits  had  been  applied.  It  also  directed  some  other  inquiries.  The  de- 
fendants, in  April,  1821,  petitioned  for  a  re-hearing,  on  the  ground  of  the 
account  having  been  directed  without  limitation  of  time.  It  was  stated  tliat 
the  accounts  had  been  proceeding  in  the  master's  office  in  the  mean  time,  and 
that  the  defendants  had,  under  an  order  made  upon  their  examination,  paid  into 
court  a  sum  of  1900/. ;  and  the  master,  by  his  report  made  between  the  pre- 
senting and  the  hearing  of  the  petition  of  re-hearing,  found  a  further  sum  of 
about  5000/.  due  from  them. 

*Mr.  Shadwell  and  Mr.  Merivale  for  the  defendants  : — The  question    [♦446] 
here  is,  for  what  period  of  time  a  corporation,  who  are  trustees  of  a 
charity,  shall  be  compelled  to  account  7    The  decree,  as  it  stands,  assigns  no 
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limit)  and  the  oonsequeoce  is,  that  the  account  must  go  back  for  200  years* 
The  inconyenience  and  injustice  that  must  result  are  obvious,    Ii  is  of  coursf 
impossible,  in  inquiries  into  such  Tery  distant  transactions,  to  attain  to  a  result 
at  all  approaching  the  tnith.    The  want  of  documents  and  eridenee  must  dri?e 
the  master,  in  executing  this  decree,  to  proceed  more  by  conjecture  than  by 
calculation*    The  same  reasons  that,  in  every  other  case,  hare  occasioned  a 
limit  to  be  set  to  remote  demands,  exist  here.    Accordingly,  although  the 
statute  of  limitations  does  not  apply  to  cases  of  trusts  for  charity,  yet  the 
court  exercising  a  discretion  in  decreeing  the  account,  bas  always  thought  fit  to 
Umit  it  to  some  definite  period,  most  commonly  to  the  filing  of  the  bill,  and 
sometimes  to  previous  demand ;  sometifnes  the  period  of  six  years  has  beea 
taken  by  analogy  to  the  Btatute,(a)  and  sometiroea  twenty  years.    It  is  laid 
down  in  2  £q.  Ca.  Ab.  12,  that  although  a  charity  is  not  barred  by  the  statute 
of  limitations,  yet  that  it  is  a  good  rule  bow  £ar  back  to  carry  tiie  accoiuit.     In 
Attorney  General  v.  JohnsanJJb)  the  charity  was  hekl  entitled  to  the  surplus 
rents,  but  it  appears  by  the  register's  book  that  the  court  declared  that,  under 
the  circumstances  of  the  case,  it  did  not  think  proper  to  decree  the  account 
beyond  the  filing  of  the  information.    In  the  case  of  The  Attorney  General  v. 
The  Mayer  of  Coventry, {c)  the  account  was  directed  only  from  the 
[*447]    ^hearing  in  the  house  of  lords.     In  the  late  case  of  The  Attorney 
General  v.  The  Skinners*  Company^{d)  the  account  was  given  from 
the  filing  of  the  information.    In  the  same  way  in  the  cases  where  leases  of 
charity  esutes  have  been  set  aside  as  fraudulent  or  improvident,  no  retrospec* 
tive  account  has  been  given  beyond  the  filing  of  the  bill  or  previous  demand. 
Attorney  General  v.  Owen,{e)  Attorney  General  v.  Griffith.{g)    It  is  true, 
that  in  Attorney  General  r.  Bowyery{h)  Lord  Loughborough  appeared  to  think, 
that  he  was  bound  to  decree  a  general  account ;  but  the  cases  cited  disprove 
that  notion ;  and  it  was  the  clear  opinion  of  Lord  Eldon,  in  Attorney  General 
v.  Dixie,{i)  a  case  of  great  abuse,  that  although  an  aecount  was  prayed  for 
without  limitation,  yet  the  court  might  act  according  to  its  discretion,  and  in 
that  case  he  gave  the  account  only  from  the  filing  of  the  information,  with  in- 
quiries as  to  leases  improperly  granted. 

Mr.  Roupell  and  Mr.  Girdlestone^  for  the  relators,  cited  The  Attorney^ 
General  v.  The  Brewers^  Company^{k)  where  an  account  of  a  ctiarity  fund 
was  decreed  from  the  commencement  of  the  relator's  right ;  Sir  W.  Grant,  in 
his  judgment,  disclaiming  any  analogy  to  the  statute  of  limitations.  They  also 
relied  upon  the  defendants  having  in  their  answer  submitted  to  account 
generally. 
The  Master  of  the  Rolls  : — ^It  has,  I  think,  been  properly  stated  on 

{a)  See  The  Ationuy  Chn^nl  t.  ChriH  Chureh^  port,  474. 

<6)  Anbl.  190.   Keff.  Ub.  1753,  folio  113. 

<c)  3  Vera.  897.    Collet  Pari.  Cm.  380.    7  Bro.  Pari  Caa.  ed.  Toml.  p.  335,  and  3  Madd.  353. 

id)  4  Madd.  173.  («)  10  Vea.  55S.  (g)  18  Vea.  5S6. 

(&)  3  Vea.  739.  (0  13  Vea  519.  {k)  I  Mm.  495. 
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both  sides,  that  there  is  no  fixed  limit  of  time  in  directing  an  account 
^against  a  trustee  of  a  ci\arity.  Notwithstanding  the  case  which  has  [M48] 
been  cited  from  a  yery  inaccurate  book,  the  statute  of  limitations  is 
not  the  rule.  It  is  not  a  bar  in  the  case  of  a  charity,  or  as  between  cestui  que 
trust  and  trustee ;[ I]  I  mean  an  express  trustee,  and  not  a  constructive 
trustee.  It  is  m^erial  to  observe  the  manner  in  which  length  of  time  operates. 
In  cases  within  the  statute  there  is  a  fixed  bar,  after  a  certain  period  ;  and  if 
that  period  be  exceeded,  it  is  of  no  consequence  how  much  or  how  little. 
There  are  other  cases  again,  where  length  of  time  operates  not  as  a  bar,  but 
as  raising  a  presumption  that  a  debt  has  been  paid,  or  a  right  released. 

Neither  of  these  cases  applies  to  that  of  cestui  que  trust  and  trustee  ;  it  does 
not,  however,  follow  that  relief  will  be  given  after  a  great  length  of  time^  it 
being  the  constant  course  of  courts  of  equity  to  discourage  stale  demands ; 
even  in  cases  of  frattd,  in  which,  if  recent,  there  would  have  been  no  doubt, 
lapse  of  time  has  induced  the  courts  to  refuse  their  interference.  In  cases  of 
charities  this  principle  has  often  been  acted  on.  When  there  has  been  a  long 
period,  during  which  a  party  has,  under  an  innocent  mistake,  misapplied  a 
fund,  from  the  laches  and  neglect  of  others,  that  is,  from  no  one  of  the  public 
setting  him  right,  and  when  the  accounts  have  in  consequence  become  en- 
tangled,  the  court,  under  its  general  discretion,  considering  the  enormous  ex- 
pense of  the  inquiries,  the  great  hardship  of  calling  upon  representatives  to 
refund  what  families  have  spent,  acting  on  the  notion  of  its  being  their  property, 
has  been  in  the  habit*  while  giving  the  relief,  of  fixing  a  period  to  the  account. 
Unless  it  be  upon  these  grounds,  I  do  not  know  how  the  court  can  take  upon 
itself  to  set  a  limit.  The  accident  of  when  the  information  was  filed, 
or  when  the  demand  was  made,  can  *only  be  material  as  putting  the  [M49] 
parties  on  their  guard,  and  therefore  leaving  them  without  excuse  for 
any  errors  they  may  commit.  It  must  be  admitted,  that  the  result  of  the 
authorities  is,  that  in  each  case  the  court  is  bound  to  be  guided  by  the  parti- 
cular circumstances. 

The  defendants  here  object  to  the  accounts  as  directed  by  the  decree,  but 
they  do  not  state  to  what  period  it  ought  to  extend.  Now  I  will  suppose  the 
case  of  trustees  called  on  to  account  for  the  receipts  of  two  or  three  hundred 
years,  who  admit  the  receipt,  and  say  that  they  have  conscientiously  laid  up  the 
money,  and  that  they  have  it  ready  for  the  charity  :  or  that  they  have  invested 
it  in  the  funds  or  in  land,  unmixed  with  other  money.  What  is  the  court  then 
to  do  ?  Can  the  court  give  to  the  trustees  a  part  of  the  money  or  the  land 
which  they  acknowledge  not  to  be  theirs  ?  It  is  admitted  to  belong  to  the 
charityi  and  the  charity  must  have  it.  There  is  no  difficulty  from  complicated 
accounts  ;  all  the  topics  of  hardship  that  may  sometimes  be  urged,  fail  of  ap* 
plication  to  such  a  case. 

Now  let  us  see  whether  this  case  does  not  in  substance  amount  tp  thai 

[1]  Vide  Weddtrburn  v.  Wtddtrhurn,  i  Myl.  &  Cr.  41.    S  C.  2  Keen,  7-22. 

35 


451  CASES  IN  CHANCERY. 

18S2d.— Calpoys  v.  Colpoys. 

which  I  hare  put.  The  defendants  have  in  their  answer  very  honorably  and 
fairly  disclosed  the  truth,  acknowledging  that  they  took  upon  tbennselves  the 
situation  of  trustees,  and  received  the  rents  and  profits  of  the  estates.  They 
say,  that  no  applications  being  made  to  them  for  loans,  they  applied  only  a 
small  part  to  the  purposes  directed  by  the  testator.  It  is  obvious,  then,  that 
there  must  have  been  a  considerable  surplus.  It  is  not  alleged,  that  the  cor- 
poration themselves  had  any  right  to  it ;  then  what  became  of  it  ?  As  I 
understand  the  answer,  the  defendants  take  considerable  credit  to  them- 
selves for  having  recorded  their  receipts  in  their  books,  charging 
[*450]  ^themselves  as  debtors  for  the  amount  of  the  surplus,  as  having  bor- 
rowed it  of  the  charily.  The  amount  they  say,  will  appear  from  their 
books,  and  they  have  always  been  willing  to  account  for  it.  They  have  always 
considered  themselves  liable  to  account  without  limit  or  stint ;  there  is  not  a 
word  that  points  at  any  period  or  limit ;  they  do  not  allege  that  there  is  any 
period  beyond  which  their  books  do  not  extent.  How  then  is  it  possible  for 
the  court  to  fix  a  limit  which  the  defendants  do  not  ask  for?  Is  the  court  to 
force  them  to  be  unjust  ?  The  account  directed  must  be  commensurate  with 
the  admissions  of  the  answer,  and,  in  point  of  fact,  the  difficulties  supposed  to 
exist  have  been  got  over,  the  account  having  already  been  taken.  The  ques- 
tion is  not  what  decree  ought  in  general  to  be  made  ?  but  whether  this  was 
not  the  only  decree  that  could  have  been  made  upon  this  answer  ? 

The  case  of  The  Attorney  General  v.  The  Brewer's  Company  shows,  that  the 
court  must  regard  the  particular  circumstances  of  each  case.  If  the  decision 
there  was  right,  how  can  this  case  be  distinguished? 

Decree  affirmed.[lj 

Reg.  Lib.  A.  1821,  fo.  1132. 


[♦451]  CoLPOYs  t;.  Colpoys. 

Rolls.— 1822 ;  February  16,  March  11. 

A  testator  gives  to  some  persons  annuities  of  £ —  long  annuities,  and  to  several  others  legacies  of 

£ —  long  annuities,  on  one  of  which  he  directs  interest  to  be  paid  at  5/.  per  cent. 
Evidence  of  the  amount  of  his  property  admissible  to  explain  the  nftaning  of  the  latter  bequests, 

and  his  property  being  insufficient  to  pay  them  in  long  annuities,  held  that  sums  of  money  to 

be  raised  out  of  his  long  annuities  were  intended. 

Admiral  Sir  John  Colpoys,  by  his  will,  dated  the  12th  of  November,  1818, 
gave  all  the  property,  of  whatsoever  kind  or  denomination,  he  might  die  pos- 
sessed of,  to  L.  S.  Willett,  esquire,  and  Captain  C.  Dilkes,  in  trust,  for  the 
purposes  aftermentioned.  He  gave  to  his  niece,  Mrs.  Patience  Baker,  of 
Dublin,  (if  living  at  his  decease,  and  for  her  sole  and  separate  use,  and  for 
which  her  receipts  only  were  to  be  valid,)  an  annuity  of  lOOZ.  long  annuities  : 

[1]  S.  C.  2  Russ.  362. 
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and  in  failure  of  her,  or  at  her  death,  ihe  said  annuity  lo  be  equally  divided 
among  all  her  daughters  then  living,  for  their  sole  and  separate  use,  share  and 
share  alike,  over  and  above  any  legacies  they  might  be  entitled  to  by  that  his 
will,  or  by  any  codicil.     He  gave  to  his  niece,  Mrs.  Ann  Bloomfield,  residing 
in  Dublin,  if  living  at  his  decease,  an  annuity  of  100/.  long  annuities,  for  her 
sole  and  separate  use ;  said  annuity  to  devolve  at  her  death  to  his  nephew, 
Rear  Admiral  Griffith  (afterwards  Griffith  Colpoys.)  and  his  heirs.     He  gave 
lo  each  of  his  grand  nephews,  living  at  his  decease,  lOOZ.  long  annuities.     He 
gave  lo  Mr.  T.  Abbott,  of  Dublin,  husband  of  his  late  niece,  Mrs.  Ann  Abbott, 
if  living  at  his  decease,  100/.  long  annuities.     "I  give  to  the  twin  son  of  the 
above  Mr.  Abbott,  I  think  his  name  is  Edward  Singleton,  if  living  at  my  de- 
cease,  100/.  long  annuities,  with  5/.  per  cent,  interest  thereon  from  the  day  of 
his  birth,  said  interest  not  to  be  considered  as  accumulating.     I  give  to  Mr. 
W.  Colpoys,  of  Passage,  Waterford,  if  living  at  my  decease,  an  annuity  of 
20/.  long  annuities.     I  give  to  each  of  the  children  of  the  said  W.  Colpoys, 
living  at  my  decease,  50/.  long  annuities.     I  give  to  all  my  grand 
nieces,  that  •may  be  living  at  the  time  of  my  decease,  for  their  sole   [*462J 
and  separate  use,  to  be  among  them  equally  divided  share  and  share 
alike,  over  and  above  any  other  legacies  they  may  be  entitled  to  by  this  my 
will,  or  by  any  codicil  I  may  think  fit  to  add  thereto,  5000/.  long  annuities.'* 
He  gave  to  the  Rev.  G.  Madder,  and  to  each  of  his  sisters,  ten  guineas,  as  a 
testimony  of  his  regard ;  to  Vice-Admiral  J.  Dilkes  100/.  long  annuities ;  to 
Miss  F.  Sterling  50/.  long  annuities  ;  lo  Miss  M.  Bourmaster  50/  long  annui- 
ties ;  and  to  Miss  A.  Armstrong  50/.  long  annuities ;  and  proceeded  thus : 
"  Should  I,  in  my  lifetime,  by  any  visitation  of  providence,  be  rendered  inca- 
pable  of  attending  to  my  own  affiiirs,  it  is  my  particular  request  that  all  annu- 
ities  left  by  me  lo  any  of  my  relations,  also  the  interest  of  any  legacies  left 
them,  may  be  regularly  paid  them  by  Messrs.  Hoare,  Fleet  street,  so  long  as 
I  live,  or  may  continue  in  that  helpless  state.     I  also  desire,  that  the  remaining 
part  of  my  income,  whether  funded  or  other  property,  shall  be  regularly  paid 
as  it  becomes  due  to  my  nephew.  Rear  Admiral  Griffith,  (by  Messrs,  Hpare,) 
or  his  order,  for  my  support  and  his  trouble  during  my  incapacity ;  and  in  fail- 
ure of  him,  to  his  nieces,  Mrs.  Ann  Grace  and  Mrs.  Susan  Houghton,  of 
Dublin,  but  not  to  remove  me  out  of  England."     He  gave  to  each  of  his  trus- 
tees fifty  guineas,  and  directed  that  they  should  be  fully  reimbursed  any  ex- 
penses they  might  be  subjected  to  by  the  trust.     He  acquitted  all  his  relations 
of  any  moneys  lent  or  given  them  in  his  lifetime  ;  and  gave  to  his  nephew, 
Rear  Admiral  Griffith,  all  and  whatsoever  sort  of  properly,  of  whatsoever 
kind  or  denomination,  he  might  die  possessed  of,  not  disposed  of  in  the  former 
part  of  his  will,  or  by  any  codicil :  in  the  event  of  his  nephew  dying  before 
him,   he  gave  lo  Mrs.  Patience  Baker,  for  her  sole  and  separate  use,  an 
additional  annuity  of   100/.  long   annuities;  and   in    failure  of  her, 
*or  at  her  death,  said  annuity  to  be  equally  divided  amongst  all  her    [*453l 
daughters.    In  the  event  of  his  said  nephew  dying  before  him,  he  gave 
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to  his  children  the  property  to  which  their  father  would  otherwise  have  been 
entitled.  He  appointed  his  said  nephew  his  sole  executor  ;  but  in  the  event  of 
his  dying  before  the  testator,  or  of  his  being  abroad  at  the  lime  of  his  decease, 
he  deputed  Lachlan  M'Lean  and  Richard  Houghton  to  act  in  ail  respects  for 
hiniy  until  they  should  receite  further  instructions  from  his  nephew  ;  and  in 
consideration  of  any  trouble  they  might  be  at,  he  requested  their  acceptance 
of  100/.  each  long  annuities,  and  all  their  expenses  to  be  reimbursed. 

The  testator  made  several  codicils,  in  one  of  which  he  exprettsed  his  regret 
at  being  unable  to  leave  mementos  to  many  other  kind  friends,  and  trusted  it 
Would  not  be  attributed  to  neglect  on  his  part.     He  died  in  April,  1821. 

The  bill  was  filed  by  several  infant  legatees,  to  whom  legacies  of  long  an* 
tiuities  were  given  by  the  will,  agninst  the  executor  and  trustees,  for  payment 
of  their  legacies.  The  defendants,  in  their  answer,  stated  that  the  testatur^s 
property,  at  the  time  of  his  death,  consisted  of  1190/.  consolidated  long  an- 
nuities, 3000/.  3  per  cent,  consols,  about  1800/.  in  cash  at  his  bankers,  and 
and  furniture  and  other  effects  to  the  value  of  about  900/.  Those  of  the  lega- 
tees to  whom  long  annuities  were  given,  who  were  adult,  had  consented  to 
accept  iheir  legacies  in  gross  sums  in  pounds  sterling,  of  the  numerical  amount 
mentioned  in  the  will,  and  the  defendants  submitted  that  this  was  the  testator*s 
intention.    The  cause  came  on  upon  bill  and  answer. 

Mr.  Wingjield  and  Mr.  Norton  for  the  plaintiffs. 
{•454]  •Mr.  Home  and  Mr.  Simons  for  the 'defendant :— The  proper  mode 
of  construing  this  will,  is  to  understand  the  testator  when  he  gives 
legacies  of  sums  of  long  annuities,  to  mean  sums  of  sterling  money  to  be 
raised  out  of  bis  stock  in  the  funds,  which  formed  the  bulk  of  his  property. 
In  some  instances  be  gives  annuities  of  long  annuities  ;  the  two  expressions 
cannot 'be  used  with  the  same  meaning :  the  latter  must  refer  to  annual  pay- 
ments, and  the  contrast  between  them  proves  that  by  the  former  gross  sums 
must  be  intended.  Again,  he  gives  to  one  person  100/.  long  annuities,  with 
interest  at  5/«  per  cent.,  language  which  is  unintelligible,  except  as  to  a  sum  of 
money  ;  and  in  the  subsequent  part  of  his  will,  where  he  is  contemplating  the 
possibility  of  his  becoming  incompetent  to  manage  his  affairs,  he  makes  a  dis- 
tinction between  his  legacies  and  annuities.  These  circumstances  show,  that 
he  did  not  consider  himself  to  be  giving  annuities  to  all.  The  large  amount 
of  these  bequests  furnishes  a  similar  inference.  The  long  annuities  are  worth 
about  1800/.  per  cent.«  and  would  he  be  likely  to  request  trustees  to  accept  so 
large  a  sum  for  their  trouble  ?  But  the  argument  is  irresistible  when  the 
amount  of  the  legacies  is  compared  with  the  amount  of  his  property,  which, 
according  to  Fonnereau  v.  Poyntx,{a)  may  be  inquired  into  in  a  case  of  this  de- 
scription. His  whole  fortune  bears  but  a  small  proportion  to  which  he  has 
given  away,  if  the  other  construction  is  to  be  adopted,  and  yet  he  conceived 
there  would  be  a  residue  remaining. 

(«)  1  Bro.  C.  C.  472. 
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^  Mr.  Wingfield  in  reply  contended,  that  the  distinction  in  the  language  of 
the  bequests,  did  not  necessarily  show  a  different  intention.  The  same 
occurred  in  Attorney  ^General  v.  Grotet{a)  where  the  testatrix  gave  [*456] 
to  some  charities  "  5/.  per  annum  long  annuities,*'  and  to  others  **  100/. 
long  annuity  stock,"  and  although  there  were  other  circumstances  tending  to 
show  that  the  latter  meant  money  only,  yet  the  literal  construction  was  ad- 
hered to.  Stafford  v.  Horton{b)  is  to  the  same  effect.  The  other  remarks 
made  upon  the  will,  only  prove,  that  it  was  not  framed  with  accuracy,  and  can- 
not control  the  meaning  of  words  so  plain  as  these.  This  case  differs  from 
Fonnereau  v.  Poyntz  in  the  expressions  used  ;  and  notwithstanding  that  de- 
cision, it  has  always  been  considered,  that  external  evidence  as  to  the  state  of 
a  testator's  property  must  be  excluded  in  the  construction  of  the  will.  Jones 
V.  Tucker. (c) 

Thk  Master  of  the  Rolls  : — ^From  the  importance  both  of  this  particu- 
lar case,  and  of  the  general  question  which  it  involves,  I  shall  not  at  present 
decide  it ;  for  I  cannot  enter  upon  the  construction  of  the  will,  till  I  have  satis* 
fied  myself  whether  it  is  my  duty  to  look  at  the  will  only,  or  whether  I  can 
consistently  call  in  aid  the  amount  of  the  property.  I  feel  that  in  endeavoring 
to  come  to  a  decision,  the  mind  will  advert  to  that  circumstance,  and  is  liable 
to  be  biassed  by  it ;  and  I  will  not,  therefore,  venture  upon  the  consideration 
of  the  subject,  till  I  can  ascertain  whether  anything  beyond  the  will  may  bo 
looked  at.  I  have  understood  the  general  rule  to  be,  that  exttinsic  evidence  is 
only  to  be  let  in  in  some  particular  excepted  cases ;  that  when  there  is  a  latent 
ambiguity  raised  by  extrinsic  circumstances,  it  may  be  got  rid  of  in 
the  same  manner ;  but  not  when  the  ambiguity  is  patent,  arising  *on  [^56] 
the  face  of  the  will ;  there  the  general  rule  is,  that  it  is  to  be  con- 
strued by  its  contents  only,  although  in  the  particular  case  the  court  might  be 
desirous  of  having  recourse  to  other  considerations. 

Suppose  the  will  to  be  in  terms  admitting  of  no  doubt,  it  is  clear  that  the 
amount  of  the  property  could  have  no  influence  on  the  construction.[]  J  If  a 
man  worth  1000/.  were  to  give  to  twenty  people  1000/.  each,  it  might  be  said, 
that  he  was  insane ;  but  it  could  not  be  argued  from  the  deficiency  of  assets, 
that  he  must  have  meant  something  else  ;  the  legatees  must  abate  in  propor- 
tion. The  great  difficulty  is,  whether  we  may  resort  to  extrinsic  circumstan- 
ces, when  the  terms  are  not  altogether  free  from  doubt,  to  assist  in  disposing 

(4)  2  Mer.  316.  {h)  1  Bro.  C.  C.  482. 

{e)  2  Mer.  533.    See  Webb  y,  Hoimor,  1  Jac.  &  Walk.  352. 

[1]  The  wordsjof  the  will  being  clear,  as  to  the  intention  of  the  testatrix  to  i^ive  longr  annoities, 
the  Viee-Chancellor  would  not  inquire  into  the  state  of  her  property,  notwithstanding  a  deficiency 
in  the  fund.  Boys  ▼.  WMwnt^  3  Sim.  563.  Bat  the  judgment  was  reveised  on  appeal  by  Lord 
Brougham  who  held  that  on  the  oonstraotion  of  the  testamentary  papers,  in  connection  with  the 
evidence,  the  legacies  were  not  specific  but  pecuniary ;  and  thus  sanctioned  the  admission  of  ez- 
trinsie  evidence.    Boy9  t.  WUltamB,  2  Russ.  9l  M.  669. 
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of  a  patent  ambiguity.     If  the  extrinsic  evidence  bad  been  of  declarations  at« 
the  time  of  making  the  will,   on  general  principles  it  could  not  be  received.[l] 

Many  acute  and  ingenious  observations  have  been  made  upon  the  will  itself; 
if  you  could  in  that  manner  put  a  construction  upon  it,  that  would  be  con- 
sistent with  all  sound  principle  ;  but  if  the  reasoning  from  the  language  of  the 
will  only  goes  the  length  of  raising  doubts,  can  you  then  let  in  the  evidence  ? 
It  is  a  mixed  argument,  partly  upon  the  words  and  partly  upon  the  extrinsic 
matter.  Therefore,  I  asked  of  the  counsel,  what  the  construction  would  be, 
if  the  property  had  been  sufficient.  Would  it  not  then  have  been  said,  that 
notwithstanding  these  nice  distinctions  and  critical  observations,  they  are  all 
gifts  of  annuities  ?  I  am  therefore,  unwilling  to  give  much  weight  to  those 
arguments,  as  I  feel  that  I  should  not  be  influenced  by  them  if  the  property 

were  larger. 
[*457]  *Extrinsic  evidence  may  be  admitted  as  to  the  nature  of  the  thing 
described  ;  but  here  the  bequests  are  not  specific ;  they  are  to  be 
satisfied  out  of  the  general  property ;  .the  quantity  of  long  annuities  that  the 
testator  was  possessed  of  is,  therefore,  no  guide.  It  comes  to  this,  whether 
the  amount  of  the  property  is  to  be  regarded  in  construing  the  will  ?  Is  it  to  be 
construed  in  one  way  for  a  rich  man,  and  in  another  for  a  poor  man  ?  Is 
the  construction  to  vary  from  time  to  time  with  the  state  of  the  testator's 
circumstances?  He  may  be  a  rich  man  at  one  time,  and  a  bankrupt  at 
another ;  are  we  to  inquire  how  he  was  situated  at  the  times  of  different  re- 
publications 7 

His  honor  concluded  with  expressing  a  wish  to  have  the  case  re-argued 
with  reference  to  the  question,  whether  the  consideration  of  the  state  of  the 
testatoi's  property  was  admissible. 

March  11. — Subsequently  to  the  argument,  another  codicil  was  found 
among  the  testator's  papers,  and  was  proved.  It  contained  (amongst  other 
things)  these  words,  "  My  banker's  book  will  fully  explain  all  my  money  con- 
cerns." The  book  referred  to  contained  regular  entries  of  the  dividends 
upon  his  long  annuities  and  other  funded  property.  The  case  was  this  day 
re -argued 

For  the  defendants. — The  question  is,  whether  the  difiicullies  apparent  upon 
this  will  may  be  explained  by  considerations  arising  from  the  amount  of  the  tes- 

[1]  **I  may,  howeirer,  obseire  generally  on  the  reception  of  eztrinsio  evidence,  with  a  view  to 
aid  the  oonstraction  and  ^vvq  explanation,  not  to  alter  or  control  the  tense — a  purpose  for  which  it 
can  never  be  received — that  there  is  a  manifest  difl^renee  between  the  declarations,  whether  verbal, 
or  written,  of  a  testator,  and  the  proof  of  facts  and  circumstances  by  the  knowledge  of  which  the 
court,  when  called  upon  to  construe,  may  be  placed  in  the  same  situation  with  the  party  who  made 
the  instrument,  and  may  thereby  be  the  bettor  able  to  understand  his  meaning.'*  Lord  Brougham, 
Quy  V.  Skarp^  1  Myl.  &  K.  603.  ••  I  consider  the  rule  as  setUod  :  you  are  at  liberty  to  prove  the 
circumstances  of  the  testator,  so  far  as  to  enable  the  court  to  place  itself  in  the  situation  of  the 
testator,  at  the  time  of  making  his  will,  but  you  are  not  at  liberty  to  prove  either  his  motives  or 
intentions."  Lord  LangUale,  M.  R.,  Martin  v.  Drinkwattr,  3  Deav.  318.  And  see  Adaima  v. 
Winw,  7  Paige,  99. 
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tator's  property.  That  the  state  of  the  property  is  never  to  be  regarded,  is  a  pro- 
position far  too  general.  We  know  that,  in  fact,  in  all  cases  where  a  will  is 
to  be  construed,  the  court  is,  by  means  of  the  usual  inquiries,  put  in 
possession  of  the  *state  of  the  testator's  affairs  ;  we  seldom  hear  a  [*458J 
judgment  pronounced  in  such  a  case,  without  some  remarks  relating 
to  it :  and  how  can  it  be  supposed  that  it  does  not  often  influence  the  judgment 
when  it  thus  adverted  to?  In  Fonnereau  v.  PoyrUz^  the  difficulty  with  Lord 
Thurlow  was  whether  there  was  sufficient  ambiguity  on  the  face  of  the  will 
to  let  in  extrinsic  considerations :  having  satisfied  himself  that  the  interpre- 
tation was  doubtful,  he  did  not  hesitate  to  remove  the  doubt  by  a  reference 
to  the  state  of  the  property.  This  case  has  not  been  controverted.  In 
Selwood  V.  Mildmay\a)  it  is  recognized  by  Lord  Alvanley,  who  treats  it  as 
clear  that  the  testator's  circumstances  are  to  be  laid  before  the  court ;  and 
says,  that  his  estate  being  insufficient  to  satisfy  his  legacies,  raises  a  latent 
ambiguity,  to  explain  which  extrinsic  evidence  may  be  received. 

But  independently  of  this  reasoning  the  last  codicil,  by  referring  to  the 
banker's  books  for  the  state  of  his  concerns,  makes  the  contents  of  them  ad- 
misible.  Tu  Barksdale  v.  Gilliatt^{b)  the  Lord  Chancellor  thought  that  a 
paper  written  by  the  testator,  containing  calculations  as  to  his  fortune,  and 
its  inadequacy  to  the  payments  he  directed,  made  it  competent  to  the  court 
to  inquire  into  the  proportion  of  its  amount  to  the  demands  on  it,  with  a  view 
to  the  construction  of  the  will.  If,  upon  either  of  these  principles,  the  amount 
of  the  property  is  considered,  the  effect  is  to  render  it  clear  that  the  testator 
could  not  have  intended  gifCs  of  annuities  to  so  great  an  extent. 

For  the  plaintiffs,  the  general  rule,  that  parol  evidence  is  not  admis- 
sible to  explain  a  patent  ambiguity,  was  *relied  on,  and  Doe  dem.  Han-  [M59] 
Sony.  Fyldesy(c)  Lord  Walpoler.  Earl  of  Cholmondeley^(d)Hinchcliffe 
V.  Hinchcliffe,{e)  and  Jones  v.  Curry y{g)  were  cited.  Fonnereau  v.  Poyntz,  is 
the  only  case  in  which  the  state  of  the  property  has  been  considered,  except 
with  reference  to  a  specific  legacy  ;  and  according  to  what  is  said  by  the 
Lord  Chancellor  in  Driiccv.  Denwon,  (A)  the  only  ground  on  which  that  de- 
cision can  be  supported  is,  that  the  testatrix  had  given  as  stock  that  which 
was  of  no  known  denomination  of  stock  ;  and  that  the  bequest,  taken  alone, 
was  therefore  unintelligible,  and  extrinsic  evidence  necessary  to  explain  it. 
But  here  nothing  can  be  more  plain  than  the  language ;  the  testator  gives 
long  annuities,  as  to  the  meaning  of  which  there  can  be  no  doubt.  Stafford  v. 
Horion,  which,  from  Mr.  Belt's  note,  and  the  register's  book,(i)  appears  to  be 
inaccurately  reported,  was  a  case  of  a  specific  legacy.  It  may  be  admitted 
that  according  to  Wilkinson  Y.Adams,{k)  the  banker's  book  might  be  received 
under  some   circumstances  ;  but  not,  as  in  this  case,  to   construe  the  will  ; 

(fl)  3  Vei.  306.  (*)  1  SwEMt.  569.  (e)  Cowp.  8.13. 

(d)  7  T.  R.  138.  («)  3  Vei.  516.  (g)  1  8wao«t.  66. 

(A)  6  Ves.  401.  (0  »««•  ^^'  B*  1784,  folio  533.         {k)  1  Vei.  &  B  445. 
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for  the  testator  has  not  here  calculated  the  amount  of  his  property,  and  spoken 
of  it  as  the  guide  to.  him  in  making  bis  testamentary  dispositions :  he  only 
refers  to  it  in  general  terms.  If  the  inquiry  could  be  made  how  are  we 
to  fix  the  period  at  which  the  state  of  the  property  is  to  be  t^garded  ?  Is  it 
to  be  at  the  time  of  making  his  will,  or  at  the  time  of  his  death  ? 

The  Master  op  the  Rolls,  after  stating  the  will,  and  commenting  upon 
the  several  parts  of  it,  proceeded  as  follows. 
[*460]  This  is  the  will,  and  the  first  thing  to  be  observed,  is  *ihat  the  will 
refers  to  the  fund  in  terms  not  strictly  and  technically  applying  to 
it.  It  is  noticed  in  Fonnereau  v.  Poyntz,  that  the  proper  expression  is  '*  in- 
terest or  share  in  long  annuities.'* (a)  The  holders  have  no  capital,  or  in- 
terest, or  dividend,  but  are  entitled  to  an  annuity  only.  The  other  funds  are 
distinguished  by  being  permanent,  consisting  of  capital  with  interest  payable 
upon  it.  Lord  Thurlow,  referring  to  this,  says,  ''the  case  is,  that  there  is 
no  such  fund  as  is  described  by  the  will.  When  the  words  used  by  a  testa* 
tor  are  sensible,  they  must  be  taken  as  they  stand ;  if  not,  the  construction 
must  be  taken  aliunde.''  It  is  a  nicety,  but  it  is  the  reasoning  of  Lord  Thur- 
low. He  thought  that,  if  the  bequest  had  been  in  strict  and  technical  words, 
he  should  have  been  bound  by  it ;  but  the  language  not  applying  strictly, 
and  therefore  being  capable  of  two  interpretations,  entitled  him  to  let  in 
parol  evidence. 

The  case  of  Fonnereau  v.  Poyntz  was  three  times  before  Lord  Thurlow. 
At  first,,  he  thought  the  state  of  the  property  material  to  influence  his  deci* 
sion,  and  directed  inquires ;  when  it  came  back  upon  the  report,  he  thought 
the  language  sufficiently  certain,  and  that  he  was  bound  to  adhere  to  it;  but, 
on  the  re-hearing,  he  changed  his  mind,  and  returned  to  his  original  impres- 
sions, that  he  might  look  at  the  state  of  the  property,  and  allow  it  to  operate 
on  the  construction.  *'  There  is  no  doubt,"  he  says,  '*  if  the  word  stock  had 
been  left  out,  but  the  meaning  would  be,  that  the  sum  of  500Z.  was  to  be 
disposed  of  in  long  annuities,  and  to  make  a  produce,  and  that  produce  to  ac- 
cumulate until  the  legatee  should  attain  twenty-one.  This  being  the  doubt* 
ful  interpretation  upon  the  face  of  the  will,  the  question  arises,  whe«. 
[M61 J  ther  the  state  of  the  testatrix's  fortune  is  not  'applicable  to  the  construc- 
tion." He  adds,  that,  ''  it  is  perfectly  inconsistent  to  say,  that  she 
could  mean  to  give  ten  times  more  than  she  was  worth  in  legacies ;"  and 
that  he  should  let  in  the  evidence,  "  not  to  control  the  bequests  which  the 
testatrix  has  made  in  words  themselves  distinct,  nor  to  control  a  bequest 
which  she  had  made  of  a  subject  which  she  had  accurately  described  ;  but 
because  the  words  she  has  used  in  the  description  are,  upon  the  whole  of  the 
context,  uncertain  whether  she  intended  it  as  the  interest  of  a  gross  sum  to  ao 
cumulate,  or  500Z.  per  annum."      He  decided,  that  he  was  bound  to  con- 

(a)  1  Bro.  C.  C.  473. 
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aider  the  amount  of  the  property,  aod  then  draw  hia  inference  from  the  eoor* 
PIOUS  disproportion  of  the  bequest*  calculated  as  long  annuities. 

Without  then  going  through  all  the  authorities  on  the  subject  of  latent  and 
patent  ambiguities,  it  being  admitted,  that  this  case  has  stood  the  test  of 
time,  we  must  take  it  to  be  right,  and  the  question  will  be,  whether  it  is  simi* 
lar  to  the  present,  and  furnishes  a  rule  for  it. 

Lord  Eldon  who  was  himself  counsel  in  Fonnereau  r.  Poyntz^  recognizes 
its  authority  in  JDmce  v.  i)eii»ofi,(a)  explaining  the  ground  on  which  it  was 
decided  to  be,  that  the  testatrix  had  given  that  which  was  of  no  known  denomi- 
nation of  stock,  and  states  that  it  did  not  carry  the  cases  upon  parol  evidence 
farther  than  they  had  gone  before.  Lord  Alvanley  in  Selwood  v.  Mild" 
matff{b)  mentions  it  with  approbation,  and  it  was  acted  upon  in  Finch  v. 
Ingli9  ;(c)  the  case  of  Attorney  General  v.  Orote^{d)  as  far  as  it  goes  is  a 
recognition  of  it. 

*The  authority  of  that  case  may,  therefore,  be  considered  as  es-  [*462} 
tablished.  Does  it  then  difier  from  the  present  ?  .  In  some  respects 
H  is  stronger,  in  others  not.  The  word  9tock  being  used,  made  it  look  more 
like  a  bequest  of  stock  than  of  money  ;  that  word  is  not  to  be  found  here. 
Again,  there  all  the  bequests  were  uniform.  But  this  case  is  marked  by  the 
atriking  circumstance,  that  he  sometimes  gives  gross  sums  of  long  annuities, 
and  someiimes  annuities  of  long  annuities.  Are  we  to  suppose,  that  he 
means  the  same  thing  by  these  difierent  expressions?  In  Fonnereau  v. 
Poyntz  the  distinction,  that  the  interest  should  accumulate  was  much  relied 
on ;  interest  upon  an  annuity  being  an  absurdity ;  that  is  a  feature  which 
belongs  to  this  case  also,  and  it  is  besides  characterized  by  the  testator  di- 
viding his  bequests  into  annuities  and  legacies,  and  distinguished  between 
them. 

With  respect  to  the  case  of  Stafford  v.  HorUm^ia)  ir  is  enough  to  say, 
that  the  bequest  was  determined,  whether  correctly  or  not,  to  be  specific 
It  cannot,  therefose,  bear  upon  the  present,  where  it  is  agreed  not  to  be  spe- 
cific. The  Attorney  General  v.  Grote  is  evidently  distinguishable.  1'he 
testatrix  was  possessed  of  385/.  per  annum,  bank  long  annuities ;  the  annui- 
jties  given  amounted  together  tp  about  that  sum  ;  the  late  Master  of  the  Rolls 
thought  it  clear,  that  ahe  was  doling  out  portions  of  her  long  annuities ;  there 
being  nothing  to  show  any  inadequacy ;  and  in  determining  it  he  professed 
Bot  to  quarrel  with  Fonnereau  v.  Poyntz. 

Thus  then,  that  case  stands  in  point  of  authority,  and  if  my  private  opinion 
were  different  I  should  not  think  myself  at  liberty  to  oppose  it  to 
«uch  a  decision ;  it  is  a  great  relief  to  me  to  have  such  a  guide,  lead-    [*463] 
ing  safely  to  the  conclusion,  that  when  the  testator  speaks  of  an- 
nuities he  meana  annuities,  and  that  when  he  speaks  of  sums  he  means 

(«)  6  V«.  401.  (6)  3  Vet.  306.  (e)  3  Bro.  C.  C.  430. 

{d)  3  Mer.  316.  (e)  1  Bra  C.  C.  482. 
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sums  only  ;  and  that  though  he  has  not  with  the  accuracy  of  a  lawyer  used  the 
words  out  of  his  long  annuities,  or,  in  long  annuities,  yet  that  he  meant,  that 
alt  should  be  raised  out  of  his  property  in  that  fund. 

I  would  add,  that  I  hope  it  will  not  be  supposed,  that  I  dissent  from  the 
case  of  Fonnereau  v.  Poyntz ;  nor  that  I  agree  to  the  opinion,  that  parol  eri* 
dence  is  never  to  be  let  in,  except  in  cases  where  there  is  a  latent  ambiguity^ 
The  admission  of  extrinsic  circumstances  to  govern  the  construction  of  a  writ- 
ten instrument,  is  in  all  cases  an  exception  to  the  general  rule  of  law,  which 
excludes  every  thing  dehors  the  instrument.  It  is  ^  only  from  necessity,  and 
then  with  great  jealousy  and  caution,  that  courts,  either  of  law  or  equity,  will 
suffer  this  rule  to  be  departed  from.  It  must  be  the  case  of  an  ambiguity, 
which  cannot  otherwise  be  removed,  and  which  may  by  these  means  be  clearly 
and  satisfactorily  explained.  This  is  always  permitted  in  the  case  of  a  latent 
ambiguity,  which  not  appearing  on  the  face  of  the  instrument,  but  arising 
entirely  from  extrinsic  circumstances,  may  always  be  removed  by  a  reference 
to  extrinsic  circumstances.[l] 

In  the  case  of  a  patent  ambiguity,  that  is  one  appearing  on  the  face  of  the 
instrument,  as  a  general  rule  a  reference  to  matter  dehors  the  instrument  is 
forbidden.  It  must,  if  possible,  be  removed  by  construction,  and  not  by  aver* 
ment.    But  in  many  cases  this  is  impracticable  ;  where  the  terms  used  are 

wholly  indefinite  and  equivocal,  and  carry  on  the  face  of  them  no 
[*464]    certain  or  explicit  meaning,  and  the  instrument  *furni8hes  no  materials 

by  which  the  ambiguity  thus  arising  can  be  removed :  if  in  such  cases 
the  court  were  to  reject  the  only  mode  by  which  the  meaning  could  be  ascer- 
tained, viz.  the  resort  to  extrinsic  circumstances,  the  instrument  must  become 
inoperative  and  void.  As  a  minor  evil,  therefore,  common  sense,  and  the  law 
of  England  (which  are  seldom  at  variance,)  warrant  the  departure  from  the 
general  rule,  and  call  in  the  light  of  extrinsic  evidence.  The  books  are  full  of 
instances  sanctioned  by  the  highest  authorities  both  in  law  and  equity.  When 
the  person  or  the  thing  is  designated  on  the  face  of  the  instrument,  by  terms 
imperfect  and  equivocal,  admitting  either  of  no  meaning  at  all  by  themselvesi 
or  of  a  variety  of  different  meanings,  referring  tacitly  or  expressly  for  the  ascer- 
tainment and  completion  of  the  meaning  to  extrinsic  circumstances,  it  has 
never  been  considered  an  objection  to  the  reception  of  the  evidence  of  those 
circumstances,  that  the  ambiguity  was  patent,  manifested  on  the  face  of  the 
instrument.  When  a  legacy  is  given  to  a  man  by  his  surname,  and  the  chris- 
tian name  is  not  mentioned  ;  is  not  that  a  patent  ambiguity  ?  Yet,  it  is  decided, 
that  evidence  is  admissible.(a)  So  where  there  is  a  gift  of  the  testator's  stock, 
that  is  ambiguous,  it  has  different  meanings  when  used  by  a  farmer  and  a  mer- 
chant. So  with  a  bequest  of  jewels  ;  if  by  a  nobleman,  it  would  pass  all ; 
but  if  by  a  jeweller,  it  would  not  pass  those  that  he  had  in  his  shop.    Thus, 

(a)  Price  v.  Page,  4  Vea.  680.  ^ 

[1]  Vide  Bradley  y.  WoBhington  ^.  Steam  Packet  Company^  13  Peten,  89. 
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the  same  expression  may  vary  io  meaoiog  according  to  the  circumstanceB  of 
the  testator.[)] 

To  show  how  mistaken  the  idea  is,  that  extrinsic  evidence  is  neter  to  be 
received  in  cases  of  patent  ambiguity,  we  may  refer  to  a  case  in  the 
house  of  lords,  ^unquestionably  of  that  description,  where  the  evidence    [*405] 
was  admitted.    I  mean  the  case  of  Doe  dem.  Jersey  v.  Smith.    Mr. 
Justice  Bayley  thus  sutes  the  principle  on  which  it  was  introduced.     ''The* 
evidence  here  is  not  to  produce  a  construction  against  the  direct  and  natural 
meaning  of  the  words  ;  not  to  control  a  provision  which  was  distinct  and  accu- 
rately described ;  but  because  there  is  an  ambiguity  upon  the  face  of  the  instru^ 
ment ;  because  an  indefinite  expression  is  used  capable  of  being  satisfied  in 
more  ways  than  one ;  and  I  look  to  the  state  of  the  property  at  the  lime,  to 
the  estate  and  interest  the  settlor  had,  and  the  situation  in  which  she  stood 
with  regard  to  the  property  she  was  settling,  to  see  whether  that  estate,  or 
interest,  or  situation,  would  assist  us  in  judging  what  was  her  meaning  by  that 
indefinite  expression.''(a) 

If  it  were  necessary,  I  could  refer  to  many  other  instances  of  resorting  to 
extrinsic  matter  in  cases  of  patent  ambiguity ;  but  this  decision  I  ground  upon 
the  case  of  Fonngreau  v.  Poyniz,{2'\ 


His  Honor  doth  declare,  that  the  several  legacies  to  which  the  plaintiffs  are 
entitled  under  the  testator^s  will,  are  not  to  be  considered  as  legacies  of  long 
annuities,  but  only  pecuniary  legacies  to  the  amount  of  so  much  gross  sums 
respectively,  and  his  Honor  doth  also  declare,  that  Patience  Baker,  Ann  Bloom- 
field,  and  William  Colpoys,  are  the  only  legatees  entitled  to  have  their  lega- 
cies considered  as  legacies  of  long  annuity  stock. 

Reg.  Lib.  A.  1821,  fo.  972. 


^JoNBS  V.  Frost.  [Mee] 

1822;  March  16. 

Deraorrttr  allowed  to  a  bill  praying  that  a  iiretenilad  will  might  be  deliTered  np  to  be  eanoelled, 
and  an  injanetion  and  a  receiver,  till  letters  of  administration  ahould  be  granted ;  the  pendency 
of  a  suit  in  the  ecclesiastical  court  not  bein^  distinctly  alleged,  and  the  court  of  chancery  not 
having  jurisdiction  to  try  the  validity  of  the  will. 

Several  causes  of  demurrer  may  be  assigned. 

This  case  is  reported  upon  the  original  hearing  before  the  Vice-chancellor, 
in  3  Madd.  1.    The  plaintiffs  appealed  from  his  order,  allowing  the  demurrer. 

(a)  2  Bred.  &  Bing.  553. 

[1]  Vide  Oifd^n  v.  Clifdtn^  9  Rosa.  309.    Benmm  v.  Whitimn.  2  Sim.  493. 
[2]  Vide  Bsyi  v.  WtOiama^  9  Rom.  &  M.  689.    8.  C.  8  Sim.  568.    Chrey  v.  Sharft,  1  MyL  ^ 
K.  589.    S.  C.  Coop.  Sel.  Cas.  80.    Lmt  v.  Lord  Huniingtower^  i  Russ.  532.  note. 
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Mr,  Hart,  Ut.  Agar,  and  Mr.  Roupell,  for  the  plaintiffs,  contended  that  the 
form  of  the  demurrer  was  bad^  several  causes  of  demurrer  being  assigned, 
which  was  objectionable  in  the  same  way  as  a  double  plea  ;  it  must  be  over- 
ruled if  any  of  the  causes  assigned  were  bad,  as  was  the  case  here.  And, 
with  respect  to  the  equity  of  the  bill,  they  cited  Atkinson  t.  Henshaw,{a)  and 
argued,  that  a  case  was  stated,  calling  for  the  court  to  interpose  a  receiver, 
pending  the  proceedings  in  the  ecclesiastical  conrt. 

Mr.  Shadwell  and  Mr.  Barber,  on  the  other  side,  ai^ued,  that  the  bill  did 
not  contain  any  distinct  allegation  of  the  pendency  of  a  suit  in  the  ecclesiasti- 
cal court.  The  delivery  up  of  the  will  and  the  other  matters  prayed  for  were 
not  within  the  jurisdiction  of  this  court,  and  on  this  point  they  referred  to  Jones 
V.  Jones.{h)  Demurrers  for  several  different  causes  are  very  common  ;  if 
any  one  of  the  causes  assigned  holds  good,  the  demurrer  is  allowed.  Harru 
9on  V.  Hogg(c)  is  an  instance. 

The  Lord  Chanpe^lor  r — The  common  language  of  the  court,  with 

[*467]    respect  to  pleas  and  demurrers  is,  that  a  plea  may  be  good  in  •part 

and  bad  in  part ;  but  that  a  demurrer,  if  bad  in  part,  is  bad  as  to  the 

whole.[l]    But  I  never  heard  that  you  might  not  assign  more  causes  of  de* 

murrer  than  one. 

I  a^ree,  that  though  this  is  an  ettraordinary  bill,  it  is  better  that  it  should  be 

got  rid  of  in  the  ordinary  way,  than  that  we  should  refuse  the  applioation  of 

the  ordinary  rules  of  the  court  to  it.    It  seeks  to  ^ive  the  court  jurisdiction  to 

try  the  validity  of  a  will  of  real  estate,  as  to  which  it  has  no  jurisdiction' ;  and 

to  try  the  validity  of  a  will  of  personal  estate,  as  to  which  also  it  has  no  juris- 

dictioTi.[2]    It  is  then  adtnitted,  that  there  is  nothing  to  support  the  bill,  unless 

you  can  bring  it  within  the  case  of  Atkinson  v.  Henshaw.    That  case  went 

upon  peculiar  circumstances,  and  also  upon  general  principles ;  and  I  do  not 

withdraw  from  this,  that  where  the  bill  fairly  brings  forward  the  question,  what 
f 

9 
(a)  2  Ves.  &,  B.  85.  (6)  3  Mer.  161.  fe)  3  Vm.  383. 

[1]  A  greneral  denmiTer  both  as  to  discovery  and  relief  is  bad,  if  Uie  plaintiff  is  entitled  to  anj 
discovery  or  relief,  which  is  asked  for  in  his  bdl,  Or  to  any  relief  vrhioh  may  be  granted  him  ander 
the  general  prayer.  Parmnu  ▼,  Bowne,  7  Paige,  859.  Blain  v.  it^or ,  9  Sim.  989.  BUeher  t. 
Bingham,  3  Paige,  946.  Lane  ▼.  SUbhaa,  3  £dw.  Oh.  Rep.  480.  Wkitlo€k  v.  D^ffUld,  1  HoC 
Rep.  129.  So,  if  a  bill  for  discovery  and  relief  be  good  as  to  the  discovery,  a  general  demurrer  to 
the  whole  bill  is  bad.  lAvingeton  v.  LHnngstont  4  Johns,  Ch.  Rep,  994.  Bat  where  the  discovery  is 
incidental  to  the  relief,  a  demurrer  which  is  well  taken  lo  the  relief,  holds  good  as  to  the  discovery. 
Souxa  T.  Belcher,  3  Edw.  Ch.  Rep.  117.  Where  several  kinds  of  relief  are  prayed  for  in  the  bOI, 
and  the  complainant  is  entitled  to  one  of  them,  the  defendant  cannot  demur.  The  Weetem  In" 
wranee  Comffany  v.  The  Eagle  Fite  Inmranca  Oetnpany,  1  Paige.  984.  Whera  there  is  a  demur- 
rer to  part  of  a  bill,  such  part  must  be  either  set  out  in  hme  verba,  or  by  such  description  as  that 
the  conrt  shall  not  have  to  look  into  the  whole  bill  to  find  the  part  demurred  to :  but  where  there 
are  two  cases  made,  or  two  distinct  reliefs  or  discoveries  sought,  the  one  which  is  demurred  to,  must 
be  set  forth  in  the  words  of  the  bill.  Johneton  v.  Johneton,  9  Moll.  414.  Crampton  v.  BUhop  of 
Mealh,  Saosse  &  Sc.  395. 

[2]  Vide  Cottoii  ▼.  Roee,  ft  Pafge,  «96.  Vlapper  t.  HstUe,  6  Paige,  149.  Rogtn  v.  J^ogere,  3 
Wendw  503.    Hty«r  v.  Burger,  1  Hoff.  Rep.  10. 
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18  to  be  done  while  there  is  a  lis  pendens,  the  court  will  appoint  an  interim 
receiver.  But  this  bill  does  not  state  such  a  case.  What  part  of  it  am  I  to 
beliete ;  that  which  states  a  suit  which  has  been  put  an  end  to,  or  the  loose 
allegations  in  another  part,  that  the  plaintiff  is  proceeding  to  obtain  letters  of 
administration.  I  think  the  case  comes  within  that  of  Jones  y.  Jones,  before 
the  late  Master  of  the  Rolls,  and  the  demurier  must  be  allowed.(tf)[l] 


*6enset  t^.  FrrzoKRALD.  |  *468] 

1899;  March  19. 

Under  mn  tuMotofy  deTlM  uf  s  teiidiM  of  foal  and  pvaonal  estate,  the  intennediate  nnta  and 
profits  of  the  real  estate  pais,  as  well  as  the  interest  of  the  personalty. 

E.  D.  FiTzoB&ALD,  late  of  the  island  of  Jamaica,  by  his  will,  dated  in  Sep* 
tember,  1815,  after  subjecting  his  real  and  personal  estate  to  the  payment  of 
bis  debts,  legacies,  and  annuities,  and  giving  to  Sarah  Grenery  an  annuity  of 
6002.  per  annum  for  her  life,  and  making  provision  for  the  maintenance  of  his 
reputed  children,  Edward,  Thomas,  and  William  Fitzgerald,  during  their  mi- 
norities, proceeded  thus  :  **  All  the  rest,  residue  and  remainder  of  my  estate, 
real,  personal,  or  mixed,  or  of  what  nature  or  kind  soever  the  same  may  be  or 
consist,  and  wheresoever  situate,  subject  as  aforesaid,  I  give,  devise,  and  be«> 
queath  the  same,  and  every  part  thereof,  unto  the  eldest  of  my  said  three  re- 
puted children,  E.  F.,  T.  F.,  and  W.  F.,  who  shall  attain  the  age  of  twenty- 
one  years,  his  heirs,  executors,  administrators,  and  assigns  for  ever,  charged 
and  ohargeable  with  the  sum  of  10,000/.  sterling  money  as  aforesaid,  to  each 
of  his  brothers,  if  they  or  either  of  them  shall  attain  their  said  age  of  twenty- 
one  years,  and  also  with  the  legacy  to  my  executors  hereinafter  mentioned,  in 
case  they  or  either  of  them  qualify  and  act  under  this  my  last  will  and  testa- 
ment."   He  gave  to  each  of  his  executors  lOOZ. 

The  testator  died  soon  after  making  his  will.  He  was  seised  (subject  to  a 
mortgage)  of  some  real  estates  in  the  island  of  Jamaica,  with  the  buildings,  the 
slaves,  the  cattle,  and  other  stock  upon  them.  The  defendant,  Thomas  Fitz- 
gerald, the  brother  and  heir  at  law  of  the  testator,  claimed  to  be  entitled 
to  these  premises,^  and  ""to  the  rents  and  profits  subject  to  the  mortgage,  [*469] 
until  one  of  the  infant  sons  of  the  testator  should  attain  the  age  of 
twenty- one,  and  to  be  absolutely  entitled  to  the  equity  of  redemption  in  the 
event  of  their  all  dying  under  that  age. 

The  decree  pronounced  by  the  Master  of  the  Rolls,  in  July,  1818,  declared 
that  the  defendant,  T,  Fitzgerald,  was  not  entitled  to  the  rents  and  profits  dur- 
ing the  minority  of  the  infants :  from  this  declaration  he  appealed. 

{a)  Jonn  ▼.  Jones,  7  Price,  663. 

[1]  Receiver  appointed  pending  a  suit  to  recall  a  probate.  Waikint  r.  Brent,  1  MyL  &  Cr.  97. 
B.C. 7  Sim.  513. 
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Mr.  Shadwell  in  support  of  the  appeal. 

Where  there  is  an  executory  devise  of  real  estate,  and  the  intermediate  rents 
and  profits  are  not  disposed  of,  they  descend  to  the  heir  at  law  :  Bullock  ▼. 
Stones  ;{a)  the  rule  being  different  as  to  personalty  :  Trevanion  v.  Vivian.{b) 
On  the  other  hand,  if,  after  an  executory  devise  of  a  particular  estate,  there  is 
a  general  residuary  clause,  it  will  carry  the  intermediate  rents  and  profits  of 
the  lands  first  devised.  But  the  question  here  is  as  to  the  interim  enjoyment, 
when  the  residue  is  the  subject  of  the  executory  devise.  In  Gibson  v.  Lord 
Mountfort^ic)  a  point  in  some  measure  similar  arose,  upon  a  residuary  gift  of 
real  and  personal  estate  to  trustees,  to  pay  certain  annuities  and  legacies  out 
of  the  personalty,  and  the  rents  and  profits  of  the  real  estate,  and  as  to  the 
rest  and  residue  in  trust  for  the  children  that  the  testator's  daughter  might 
have.  Lord  Hardwicke  held,  that  the  heir  was  excluded,  but  his  reasoning 
was  founded  chiefly  upon  the  estate  being  in  the  first  instance  given  to  trustees 
in  fee,  and  upon  the  testator  having  by  a  subsequent  clause  marked  his  inten- 
tion  of  comprising  the  rents  and  profits  in  the  "  rest  and  residue" 
[M70]  given  to  *the  children.  In  this  case,  on  the  contrary,  no  trustees  are 
interposed  ;  the  devisees  will  take  a  legal  estate.  Nothing  is  given 
but  the  corpus  of  the  estate,  and  that  not  till  a  particular  period. 

*The  Lord  Chancblloe  : — I  think  this  decree  is  right  The  general  prin- 
ciples are  these.  When  personal  estate  is  given  to  A  at  twenty-one,  that  will 
carry  the  intermediate  interest.  If  a  testator  gives  his  estate  Blackacre  at  a  fu- 
ture period,  that  will  not  carry  the  intermediate  rents  and  profits.  But  when  he 
mixes  up  real  and  personal  estate  in  the  same  clause,  the  question  must  be, 
whether  he  does  not  show  an  intention,  that  the  same  rule  shall  operate  on 
both.  Here  the  property  was  partly  real,  partly  personal,  and  partly  of  such 
a  description  that  the  testator  does  not  seem  to  have  known  whether  it  was 
real  or  personal.  He  does  not  by  his  will  create  any  trust,  but' makes  a  legal 
devise  and  bequest  of  the  whole  together :  then  is  not  the  weight  of  authority 
in  favor  of  the  proposition,  that  when  real  and  personal  estate  are  given  in  this 
way,  the  intermediate  profits  of  both  must  go  together?  I  think  it  is,  and 
the  decree  must,  therefore,  be  afiSrmed.[l] 

Reg.  Lib.  A.  1821,  fo.  1303. 


Mr.  Fonblanque^  Mr.  Hart^  Mr.  6.  WUson^  and  Mr*  Pept/s  were  to  have 
argued  in  support  of  the  decree. 

(a)  2  Ves.  len.  531.  (6)  3  Vet.  Mn.  430.  (c)  1  Ves.  ten.  485.    Ambl.  93. 

[1]  Ai  to  the  effect  of  anitinif  a  general  deviee  of  real  aod  penonal  properly  in  the  Mune  clanie* 
Me  farther,  Simmona  ▼.  SimmoM,  8  Sim.  33 ;  and  lee  Van  KUek  w.  The  Mini§t9i%  4^,  of  fib 
Reformed  Dnteh  Church,  6  Paige,  600.  From  what  period  the  legatee  is  to  be  allowed  intoraet, 
•ee  Dinu9  ▼.  Scoitt  4  Rate.  195, 909,  note  of  American  edition. 
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1823. — Lftwience  ▼.  SmKh. 


^'Lawrence  v.  Smith.  [*471] 

1832;  March  21,  35, 36.  ^ 

lojanetion  to  restnin  the  infrinipement  of  oopjrright  id  a  work  m  to  which  it  apposed  douhtfol 
whether  it  did  not  tond  to  impugn  the  doctrines  of  the  ■cripturee,  refused. 

The  plaintiff  had  published  a  work  under  the  title  of  "  Lectures  on  Physio* 
logy,  Zoology;  and  the  Natural  History  of  Man.'*  l*he  lectures  had  been  de« 
livered  by  him  at  the  college  of  surgeons.  The  bill  was  filed  to  restrain  the 
defendant  from  selling  a  pirated  edition,  and  an  injunction  was  obtained  upon 
motion  made  ex  parte  on  the  filing  of  the  bill.  The  defendant  now  nio?ed  to 
dissoWe  the  injunctioi^, 

Mr.  Wetherall  and  Mr.  Rose^  in  support  of  the  motion,  argued,  that  the 
nature  and  general  tendency  of  the  work  in  question  was  such,  that  it  could 
not  be  the  subject  of  copyright,  and  in  support  of  this  argument  they  referred 
to  several  passages  in  it,  which  they  contended  were  hostile  to  natural  and 
revealed  religion,  and  impugned  the  dotrines  of  the  immateriality  and  immor- 
tality of  the  soul. 

Mr.  Shadwell  and  Mr.  WUbraham  on  the  other  side,  denied  that  the  ten- 
dency  of  the  work  was  such,  as  it  had  been  represented.  They  endeavored 
to  explain  the  passages  objected  to,  and  to  show  that  they  did  not  bear  the 
interpretation  imputed  to  them. 

The  Lord  Chancellor  : — This  case  has  beien  argued  with  great  learning 
and  ability :  the  principles  that  must  govern  me  in  the  decision  of  it  are  easily 
explained.    The  observations  that  have  been  made   with  reference  to  the 
delivery  of  these  lectures  at  the  college  of  surgeons,  1  have  nothing  to 
*do  with,  for  I  have  no  right  to  deal  with  the  plaintiff's  case,  until  he    [*472]' 
becomes  an  author  applying  for  an  injunction. 

The  matter  comes  on  upon  a  bill,  stating  that  the  plaintiff  is  the  author  of 
this  work,  that  the  defendant  has  published  it,  and  that  be  is  therefore  entitled 
to  that  protection  which  courts  of  equity  give,  beyond  the  law,  to  secure  to 
authors  the  profits  of  their  publications.  Our  jurisdiction,  unless  I  mistake,  is 
founded  upon  this ;  that  the  law  d  A  not  give  a  complete  remedy  to  those 
whose  literary  property  is  invaded ;  for  if  publication  after  publication  is  to  be 
made  a  distinct  cause  of  action,  the  remedy  would  soon  become  worse  than  the 
disease.  This  court,  therefore,  interposes  by  injunction ;  but  not  in  cases 
where  an  action  cannot  be  maintained. 

The^party  has  in  general  a  right  to  complain  in  a  court  of  law,  and  ask  for 
damages  to  the  amount  of  the  injury  sustained,  and  if  he  can  maintain  such  an 
action,  he  may  (at  least  with  some  exceptions)  come  here  to  have  his  remedy 
made  more  effectual.  But  if  the  action  could  not  be  maintained,  nothing  can 
be  done  in  this  court,  which  is  only  ancillary  to  the  law,  and,  therefore,  will 
not  give  relief,  except  when  the  law  gives  damages. 

I  take  it  for  granted,  that  when  the  motion  for  the  injunction  was  made,  it 
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was  opened  as  quite  of  course ;  nothing  probably  was  said  as  to  the  general 
nature  of  the  work,  or  of  any  part  of  it ;  for  we  must  look  not  only  at  the  gene- 
ral t^nor,  but  at  the  different  parts  ;  and  the  question  is  to  decide,  not  merely 
by  seeing  what  is  said  of  materialismfikf  the  immortality  of  the  8oal« 
[*473]  and  of  the  scriptures,  but  by  looking  at  the  *different  parts,  and  in** 
quiring,  whether  there  be  any  which  deny,  or  which  appear  to  deny 
the  truth  of  scripture,  or  which  raise  a  fair  question  £or  a  court  of  law  to  de- 
termine \^hether  they  do  or  do  not  deny  it« 

The  defendant  comes  into  court  uader  singular  circumstances.  He  says, 
that  the  work  which  he  as  well  as  the  plaintiff  has  pablished,  is  so  wrong,  so 
immoral  in  its  nature,  that  it  ought  to  have  no  protection.  As  this  court  has 
no  jurisdiction  in  matters  of  crime,  it  has  been  said,  that  if  the  injunction  be 
refnsed,  it  has  the  effect  of  increasing  the  number  of  copies.  The  answer  to 
that  is,  that  I  have  nothing  to  do  with  it  as  a  crime.  The  question  relates 
only  to  a  ci?il  right  of  property.  If  the  one  party  has  that  right,  the  ether 
party  must  not  invade  it ;  if  he  has  not  that  right,  the  court  cannot  give  him 
the  consequences  that  belong  to  it. 

Whether,  if  such  a  defence  were  made  upon  a  trial  at  law,  there  might  or 
might  not  be  any  proceedings  of  a  different  nature  against  both  parties,  is  a 
question  that  I  have  nothing  to  do  with ;  but  the  question  is,  whether  it  is  so 
clear,  that  the  plaintiff  has  this  civil  right,  that  on  that  ground  be  is  to  have 
relief?  If,  on  reading  the  plaintiff's  work,  I  thought  it  clear  that  he  had  that 
right,  I  should  feel  it  necessary  to  state  the  grounds  of  my  opinion  ;  for  after 
the  argument  at  the  bar  I  should  be  unwilling  to  part  with  the  subject  withoat 
telling  you  the  view  I  take  of  it.  But  if  I  feel  a  rational  doubt,  whether  an 
action  would  lie,  it  will  not  be  necessary  to  go  into  the  grounds  of  that  donbt ; 
it  might,  perhaps,  prejudice  the  trial  if  I  did.  Looking  at  the  general  tenor 
of  the  work,  and  at  many  particular  parts  of  it,  recollecting  that  the  immor- 
tality of  the  soul  is  one  of  the  doctrines  of  the  scriptures,  considering 
[*474]  *that  the  law  does  not  give  protection  to  those  who  contradict  the 
scriptures,  and  entertaining  a  doubt,  I  think  a  rational  doubt,  whether 
this  book  does  not  violate  that  law,  I  cannot  continue  the  injunction.  The 
plaintiff  may  bring  an  action,  and  Mien  that  is  decided,  he  may  apply 
egain.(a)[l] 

(a)  See  Walcoit  t.  Walker ^  7  Ves.  1.  Souihey  r.  Sherwood,  2  Mer.  435.  Id  Murray  ?.  Ben- 
bow,  February,  1822,  Mr.  Sbadwell,  on  the  part  of  the  plaintiff,  moved  for  an  injunction  to  restrain 
the  defendant  from  publiahinsr  a  pirated  edition  of  Lord  Byron's  poem  of  Cain.  The  Lord  Cbaa- 
cellor.  after  reading  the  work,  refnsed  the  motion  on  grounds  similar  to  those  staled  in  the  above 
judgment.  In  a  case  which  occurred  before  the  Vice-ChanceUor  in  1823,  an  injunction  which  had 
been  obtained  to  restrain  the  publication  of  a  pirated  edition  of  a  portion  of  the  poem  of  Don  Juan,  . 
was  dissolved  on  similar  principles.    His  Honor  ordered  that  the  defendant  should  keep  an  account. 

[1]  See  the  strictures  of  Mr.  J.  Story  on  the  above  case,  2  Story's  Eq.  213,  U. 
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The  Attorney  General  v.  The  Dean  and  Canons  of  Christ  Church. 

1831 ;  March  30.  Augnst  6,  7,  NoTember  36.    1833  ;  March  38. 

Derifc  to  the  dean  and  canons  of  Christ  Church  in  trost  to  constitute  and  support  a  pammar 

school  at  P.,  to  appoint  a  master  and  usher,  and  pay  them  ceruin  salaries,  and  the  dean  and 

canons  to  direct  the  management  of  the  school.    Held, 
1.  That  the  sobool  waa  to  be  a  free  grammar  school  for  teaching  the  learned  languages. 
3.  That  the  proper  objects  were  the  children  of  the  resident  inhabitants  of  P. 

3.  That  they  most  be  the  children  of  protestants,  and  must  be  educated  according  to  the  princi- 
ples of  the  church  of  England. 

4.  That  the  master  might  take  boarden  and  day  scholars. 

5.  That  the  number  of  free  scholars  was  to  be  limited,  and  in  fixing  the  number  the  court  was 
guided  by  the  amount  of  salary  originally  profided. 

6.  That  the  free  scholars  were  to  be  nominated  by  the  trustees. 

7.  That  the  trustees  were  to  visit  the  school  at  their  discretion,  and  to  be  allowed  their  reasonable 
expenses. 

8.  An  augmentation  of  the  mlaries  of  the  master  and  asher  made  by  the  trustees,  upon  an  in- 
crease of  the  income  of  the  charily,  not  allowed  to  them,  the  school,  through  error,  not  having 
been  devoted  to  the  proper  objects. 

W.  Smyth,  M.  D.,  by  his  will,  dated  in  1739,  de?ised  a  freehold  estate  to 
the  Dean  and  Canons  of  Christ  Church,  Oxford,  and  their  successors 
for  *ever,  *'  in  trust,  that  the  said  dean  and  canons,  and  their  succes-  [*475} 
sors,  should  constitute  and  support  a  grammar  school  in  the  borough 
of  Portsmouth,  in  the  county  of  Southampton,  in  manner  following ;  (that  is 
to  say,)  that  they,  the  said  dean  and  canons,  and  their  successors,  shall  appoint 
a  master  and  usher  to  the  said  school,  and  pay  unto  the  said  master  yearly  and 
every  year  the  sum  of  50/.,  and  to  the  said  usher  the  sum  of  30/^  of  lawful 
money  of  G  reat  Britain.  And  I  do  hereby  order  that  the  said  dean  and  canons 
shall,  from  time  to  time,  order  and  direct  the  management  of  the  said  school." 
The  testator  died  soon  after  making  bis  will. 

The  present  information  was  filed  in  the  year  1811,  for  the  purpose  of 
establishing  the  charity.  The  dean  and  canons  in  their  answer  stated,  that 
they  had,  about  the  year  1750,  built  a  school  house,  and  had  applied  the  rents 
to  the  maintenance  of  a  master  and  usher,  whose  salaries  they  had  increased 
to  80/.  and  60/.  in  consequence  of  an  improvement  in  the  value  of  the  property  ; 
they  contended  that  it  was  not  the  intention  of  the  testator  to  have  a  free 
grammar  school  established,  but  that  he  intended  that  there  should  be  a  school 
for  the  advantage  of  the  town,  by  having  proper  persons  to  act  as  master  and 
usher,  and  that  the  scholars  were  to  be  educated  as  they  had  hitherto  been,  at 
the  expense  of  their  parents  and  friends. 

By  the  decree,  dated  theTlh  of  December,  1815,  it  was  declared,  that  it  waa 
the  intention  of  the  testator  to  constitute  and  support,  out  of  the  charity  funds 
in  question,  a  free  grammar  school  in  the  borough  of  Portsmouth,  and  it  was 
referred  to  the  master  to  take  an  account  of  the  rents  and  profits  of  the  charity 
estates,  from  »ix  years  previous  to  the  filing  of  the  information,  and 
to  ^approve  of  a  scheme  for  carrying  the  charitable  intentions  of  the    [*476] 
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testator  into  execution.  The  master  having  approved  of  a  scheme,  made 
his  report,  to  which  several  exceptions  were  taken  by  the  relators,  and  one 
by  the  defendants. 

The  second  exception  of  the  relators  was,  that  the  master  had  allowed  to 
the  defendants  the  payments  of  the  salaries  of  the  master  and  usher  from  the 
year  1805,  at  the  late  of  802.  and  60/.,  whereas  those  paymenu  ought  not  to 
have  been  allowed  at  all,  or  not  at  the  rate  of  more  than  501.  and  30/.  per 
annum,  according  to  the  will.  The  master  found  that  the  revenue  was  about 
220/.  per  annum,  and  it  was  a  part  of  the  scheme  to  which  no  exception  was 
taken,  that  the  salary  of  the  master  should  in  future  be  100/.  per  annum,  and 
that  of  the  usher  60/. 

Mr.  Wetherall  and  Mr.  Pept/s,  for  the  relators,  contended,  in  the  first  place, 
that  the  master  and  usl.er,  not  having  been  appointed  to  perform  the  duty  in- 
tended for  them  by  the  testator,  not  having  taught  gratuitoui<ly,  the  sums  paid 
to  them  ought  not  to  be  debited  to  the  charity  ;  and  that,  at  all  events,  the 
salaries  ought  not  to  have  been  increased  without  the  authority  of  the  court, 
particularly  while  the  duties  of  the  offices  were  neglected. 

^t.    Wing  field  and  Mr.  Phillimore^  for  the  dean  and  canons  of  Christ 

church,  insisted,  that  their  having  mistaken  the  nature  of  the  institution  was 

oiot  a  ground  for  charging  the  trustees  wiih  a  misapplication.     As  to  the  in« 

crease  of  the  salaries,  it  was  called  for  by  the  increase  of  the  revenues.    It  is 

not  disputed  that  the  increase  was  proper,  for  still  larger  salaries  are  now 

proposed  without  objection.    If  an  application  had  been  made  to  the 

[^477]    court,  it  would  have  devoted  (he  surplus  to  *this  purpose.     The  dean 

and  canons  were  entrusted  with   the  entire   management,  and  they 

cannot  be  made  answerable,  because,  to  avoid  the  expense  of  a  suit,  they  have 

done  without  the  authority  of  the  court  that  which  the  court,  if  applied  to, 

would  have  ordered  them  to  do. 

The  Master  of  the  Rolls  stated  the  circumstances  of  the  case  and  ob- 
served, that  from  the  decree  it  must  be  taken  that  the  court  was  of  opinion, 
that  the  interpretation  put  upon  the  will  by  the  defendants  from  the  commence- 
ment of  the  charity  was  erroneous.  The  testator  having  desired  the  erec- 
tion of  a  grammar  school,  the  court  construed  that  to  mean  a  free  grammar 
school.  The  defendants,  however,  had  thought,  that  they  did  their  duty  in 
erecting  a  school  and  appointing  a  mastei,  not  going  far  enough,  in  not  accom- 
panying it  with  directions  as  to  the  education  of  free  scholars. 

With  respect  to  the  salaries,  the  first  question  is,  whether  the  dean  and 
canons  are  to  be  responsible  for  the  amount  of  them,  as  having  paid  them 
without  appointing  persons  to  do  the  duty  for  which  they  were  to  be  paid. 
If  it  was  the  intention  of  the  testator  that  persons  should  be  paid  for  instruc- 
ting gratuitously,  and  they  have  employed  the  funds  in  the  support  of  persons 
appointed  not  for  that  purpose,  but  for  the  purpose  of  keeping  a  school  with- 
out free  scholars,  unquestionably  this  was  not  in  strictness  authorized  by  the 
will.    But  it  is  another  question,  whether  the  court  is  to  visit  them  penally 
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by  making  them  refund ;  for  they  certainly  did  pay  the  salaries  to  the  mas- 
ter and  usher.    The  fault  was  not  in  paying  them,  but  in  not  directing  them 
to  do  their  duty  ;  not  in  what  they  did,  but  in  what  they  did  not  do.     They 
did  not  complele  and  fulfil  the  intention  of  the  testator,  from  misapprehension 
of  words  that  might  fairly  mislead  them. 

*I  think,  therefore,  that  the  payments  ought  not  to  be  called  back  ;  [*478] 
but  the  question  is  yery  different  with  respect  to  the  augmenta- 
tions. I  feel  a  difficulty  in  sanctioning  what  was  an  excess  of  the  trust. 
The  founder  had  fixed  certain  salaries  ;  what  was  beyond  that  was  to  be  ap- 
plied to  other  purposes ;  and  it  would  be  dangerous  to  hold  out  to  trustees 
a  latitude  of  giving  more  than  the  founder  has  fixed.  They  were  to  have 
the  management  of  the  school,  but  that  did  not  give  them  authority  to  trans- 
gress the  limit  that  was  fixed.  If  there  was  a  surplus,  it  should  have  been 
expended  for  the  benefit  of  the  scholars,  in  providing  them  with  books,  paper, 
and  other  necessary  articles;  and  if  after  that  there  was  still  a  surplus,  a 
scheme  should  have  been  laid  before  the  master  for  its  application.  They 
ought  not  to  have  taken  upon  themselves  to  apply  it  thus,  without  power 
given  by  the  will,  and  without  the  authority  of  the  court.  To  be  sure  one 
could  not  expect  to  find  a  man  of  learning  to  teach  for  so  small  a  sum  as  the 
original  salary,  and  it  is,  therefore,  easy  to  account  for  their  thinking  the  in- 
crease necessary,  but  it  was  a  mistake  to  suppose,  that  they  had  this  power. 
It  would  be  too  much  for  the  court  not  only  to  allow  the'amount  of  the  origi- 
nal salaries,  but  also  to  allow  them  to  take  nearly  double  without  doing  any 
thing.     The  exception  must  be  allowed  as  to  the  increase.[l] 


The  third  exception  was,  that  according  to  the  scheme  approved  by  the 
master,  the  boys  to  be  educated  at  the  school,  were  to  be  born  of  parents 
residing  within  the  borough  of  Portsmouth,  professing  the  protestant  religion 
according  to  the  established  church  of  England ;  whereas  no  qualification 
but  that  of  being  natives  of  the  borough  of  Portsmouth  should  have  been 
required  ;  the  education  of  the  hoys  in  the  principles  of  the  church  of  En- 
gland being  provided  for  by  other  rules. 

*The  fourth  exception  was,  that  the  scheme  limited  the  number  of  [*479] 
free  scholars  to  fifty  ;  and  permitted  the  master  to  take  as  many  board- 
ers and  day  scholars  as  he  should  think  fit,  upon  such  terms  as  he  and  their 
parents  might  agree  on  ;  the  relators  contended  that  the  number  of  free  scho- 
lars should  be  one  hundred,  and  that  no  boarders  or  day  scholars  should  be 
allowed,  or  only  a  small  number.  The  defendants  also  took  an  exception  to 
this  part  of  the  report,  contending,  that  the  master  ought  only  to  be  required 
to  take  forty  free  scholars. 

The  fifth  exception  related  to  the  nomination  of  the  free  scholars.    The 

[1]  The  order  of  Sir  Thomas  Pluiner  wai  reversed  in  this  respect,  and  tiie  increased  salaries  al- 
lowed.   S.  C.  2  Ross  322. 
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[M83]  *The  Master  of  the  Rolls  : — The  court  is  placed  in  consider- 
able di6Sculty  from  not  having  the  testator's  intention  more  clearry 
defined,  from  the  absence  of  all  directions,  except  that  a  grammar  school  is  to 
be  established  at  Portsmouth.  The  dean  and  canons  of  Christ  church  are  to 
manage  it,  but  nothing  is  said  about  the  details.  All  the  rest  is  conjecture  or 
implication,  and  it  cannot,  therefore,  be  assimilated  to  the  cases  where  par- 
ticular directions  have  been  given  as  to  the  different  points.  The  dean  and 
canons  certainly  formed  an  erroneous  notion  of  the  nature  of  the  trust ;  they 
imagined  that  all  they  had  to  do  was  to  build  a  school  and  appoint  a  master 
and  usher.  They  have  proceeded  on  that  idea,  intending,  no  doubt,  to  carry 
the  trusts  into  execution.  It  is  not  suggested  that  the  master  and  usher  ap- 
pointed by  them  were  improper  persons,  and  I  do  not  mean  to  impute  to  theoi 

.  any  intentional  violation  of  the  trusts,  but  according  to  the  construction  which 
the  court  has  put  on  the  will,  they  have  not  executed  them.  The  founder  bad 
provided  means  for  procuring  persons  to  give  instruction  in  the  learned  lan- 
guages, and  though  there  were  no  words  importing  gratuitous  education,  the 
court  considered  that  to  be  a  necessary  implication  from  the  nature  of  the 
foundation.  We  must,  therefore,  now  •  assume  it  to  be  a  free  school :  not 
having  been  originally  treated  so,  the  place  has  unfortunately  lost  the  benefit 
that  was  intended  for  it.  However,  though  the  court  thought  that  the  defend- 
ants were  not  justified  in  adding  to  the  sums  given  by  the  testator  to  the  mas- 
ter and  usher  when  the  purposes  he  contemplated  were  not  fulfilled,  yet  the 
account  is  only  directed  for  six  years,  and  is  confined  to  the  excess  of  the 
salaries.  The  defendants  increased  them,  although  they  had  do  power  to  do 
so  without  the  authority  of  the  court,  and  although  no  gratuitous  education 

was  provided  as  intended  by  the  testator. 
[*484]        *0n  the  points  involved  in  the  remaining  exceptions,  the  court  has 
no  guide  furnished  by  the  will,  excepting  in  this,  that  the  school  is  to 
be  a  grammar  school.     What  that  is,  is  perfectly  understood  ;  it  is  a  school 

,  for  education  in  the  learned  languages.  If  there  were  any  doubt  upon  the 
point,  the  construction  put  on  the  words  grammar  school  in  the  case  of  the 
Attorney  General  v.  Whitelet/tia)  would  be  decisive.  There  it  was  much 
pressed  upon  the  Lord  Chancellor,  and  it  would  have  been  very  desirable,  that 
part  of  the  funds  should  have  been  employed  on  other  objects,  more  fit  for  the 
inhabitants  of  a  commercial  town.  But  it  was  not  in  the  power  of  the  Lord 
Chancellor  to  alter  it,  and  introduce  any  thing  not  according  to  the  nature  of 
the  foundation.  So  in  this  case,  the  school  certainly  cannot  be  extended  be- 
yond the  terms  of  the  will.     Whether  it  will  or  will  not  be  most  useful  in  that 

shape,  I  have  not  to  consider.     One  feels  that  it  limits  very  much  the  extent 

of  the  bounty  to  the  lower  orders :  gratuitous  education  in  the  dead  languages, 

(a)  11  Vee.  941. 
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without  insirucUon  in  reading  and  writing,  is  in  general  of  little  use  to  tbero. 
Still  whatever  it  is,  they  must  have  the  benefit  of  it.[l] 

I  feel  considerable  difficulty  in  fixing  tlie  number  of  free  scholars  to  be 
admitted.  I  think  we  must  not  make  it  unlimited,  for  it  is  not  reasonable  to 
suppose  that  that  could  have  been  the  intention  of  the  founder  :  even  at  the 
time  of  his  making  his  will,  a  competent  person  could  not  have  been  found  to 
instruct  an  unlimited  number  for  the  salary  that  was  provided.  There  must 
be  some  reasonable  limit,  and  i(  there  is  nothing  else  to  guide  us,  the  quantum 
of  the  pay  must  determine  the  quantum  of  labor.  The  size  of  the  school 
room  cannot  be  the  proper  criterion  ;  for  it  was  not  built  till  some 
*years  after  the  donor's  death.  The  difficulty  is  how  the  court  is  to  [*485] 
decide  what  is  a  reasonable  number  to  be  taught  in  return  for  the 
salary. 

When  the  number  of  free  scholars  is  ascertained,  I  think  all  the  cases  au- 
thorize the  court  in  saying,  that  the  schoolmaster  may  unite  with  the  gratuitous 
education  of  those  scholars,  another  object  not  necessarily  incompatible  with 
it,  namely,  stipendiaiy  education  of  others.  It  is  true  that  many  arguments 
may  be  urged  against  it,  on  the  ground  of  one  object  tending  to  relax  the  ex- 
ertions of  the  master  on  the  other.  But  still  it  is  to  be  remembered,  that  by 
offering  greater  emoluments,  you  obtain  a  more  competent  master,  better  able 
to  instruct  those  who  are  taught  gratuitously  ;  and  it  is  evident  from  what  we 
see  in  the  public  schools,  that  elemosynary  and  stipendiary  education  may  be 
combined,  to  the  great  advantage  of  both.  Attention  must  always  be  paid  to 
the  school,  to  see  that  the  master  does  his  duty  to  the  free  scholars.  The 
trustees  must  take  care  that  he  does  not  neglect  them  for  the  sake  of  attending 
to  the  boarders. 

One  exception  applies  to  the  description  of  the  persons  whose  children  are 
to  be  received  in  the  school,  and  first,  with  reference  to  their  religious  prin- 
ciples. It  is  admitted  on  both  sides,  what  is  to  be  the  nattire  of  the  school. 
It  is  founded  by  a  protestant ;  it  is  to  be  a  grammar  school,  and  in  the  absence 
of  other  evidence,  the  court  can  only  establish  it  on  the  principle  of  religious 
education  forming  a  part  of  the  plan,  and  that  religious  education  being  ac- 
cording to  the  law  of  the  land.  On  that  both  sides  are  agreed.  Then  the 
question  is  whether  scholars  are  to  be  admitted,  without  regard  to  the  religion 
which  their  parents  may  profess.  Certainly,  I  should  not  be  desirous  to  es- 
.  tablish  any  narrow-minded  restrictions  ;  but  as  we  are  to  regard  the 
benefit  *of  the  children,  I  think  that,  considering  the  intercourse  that  f  *486] 
must  take  place  between  them,  and  the  influence  it  may  have  upon 
their  habits  and  principles,  which  it  is  of  imporunce  to  preserve,  and  that  they 
are  to  be  received  at  all  ages,  from  seven  to  seventeen  ;  it  will  be  very  reason- 
able to  say,  that  the  parents  must  be  persons  professing  the  christian  religion, 
and  protestants ;  further  than  that  I  do  not  think  I  ought  to  go. 

[1]  The  words  **  free  school"  were  held  not  to  be  reetrieted  to  **  ftte  grammar  school,"  bat  ex- 
tended to  all  elcmetitary  learning.     The  Attorney  Oeneral  ▼.  Jaekion^  S  Keen,  541. 


489  CASES  IN  CHANCERY. 

1823.— The  Attoroej  General  v.  The  Dean  and  Canom  of  Chriit  Cbaich. 

With  respect  to  requiring  that  the  parents  should  be  nati?es  of  the  town  of 
Portsmouth,  that  alone  would  not  answer  the  purpose,  for  natives  of  the  town 
may  be  residing  elsewhere.  The  resident  inhabitants  of  the  town  are  the 
persons  naturally  entitled  to  the  benefiL  They  must  be  the  children  of  resi- 
dent  inhabitants ;  it  does  not  require  more  minute  detail  as  to  the  quantum  of 
residence  necessary  to  entitle  them. 

As  to  the  nomination  of  the  boys ;  it  is  contended  on  the  one  hand,  that  ibey 
should  be  named  by  the  dean  and  canons  on  tl\e  recommendation  of  the  master 
of  the  school,  the  vicars  of  Portsea  and  Portsmouth,  and  the  mayor  of  Ports- 
mouth ;  on  the  other  hand,  it  is  said  that  the  master  should  not  have  a  voice 
in  the  recommendation.  Here  again  there  is  no  gtiide  in  the  will.  What 
allusion  is  there  in  the  will  to  the  mayor  or  the  vicars  ?  They  are  introduced 
upon  some  conjecture,  ok*  upon  some  notion^ of  policy.  Bui  I  do  not  feel 
myself  at  liberty  to  speculate  on  these  subjects.  The  testator  has  given  the 
direction  and  management  of  the  school  to  the  dean  and  canons  ;  and  they  are 
therefore  the  persons  to  nominate  and  appoint  the  scholars ;  and  I  do  not  knovr 
how  any  restrictions  on  their  power  can  be  introduced.  Is  it  not  part  of  the 
management  to  nominate  and  send  to  the  school  the  persons  who  are  to  be 

educated  ? 
[*487]  *As  to  the  visitation,  I  think  all  these  provisions  about  it  should  be 
laid  aside.  The  proper  way  is  to  leave  it  to  the  trustees  without  direct 
ing  any  particular  mode  of  visiting.  They  must  generally  superintend  the 
school,  and  perform  the  duty  bona  fide.  They  will  then  be  at  liberty,  like 
any  other  trustees,  to  charge  the  expenses  fairly  incurred  in  the  execution  of 
their  trusts.  There  is  no  occasion  for  any  limitation  as  to  the  amount  of  ex- 
pense to  he  charged ;  nor  for  the  visitations  to  be  annual,  much  less  for  them 
to  be  made  whenever  a  boy  is  appointed.  The  appointment  of  the  boys,  and 
the  visitation  of  the  school,  must  be  left  to  the  dean  and  canons  generally. 


November  26. — Thb  Master  of  tab  Rolls  : — The  only  remaining  ques- 
tion is,  whether  I  am  to  allow  either  of  the  exceptions  which  have  been  taken 
with  respect  to  the  number  of  free  scholars,  or  what  course  I  am  to  take  with 
reference  to  that  point.  The  termaof  the  will  direct  the  foundation  of  a  gram* 
mar  school  at  Portsmouth,  without  saying  any  thing  as  to  the  education  being 
gratuitous,  hx  as  to  the  number  of  scholars.  But  the  court  considered,  as  the 
master  and  usher  were  to  receive  salaries,  that  the  school  must  have  been  in- 
tended to  be  free  to  the  inhabitants  of  the  town,  to  a  certain  extent.  The 
question  then  is,  what  is  to  be  the  number  of  free  scholars  ?  as  to  which  the 
salary  is  the  only  guide  :  the  founder  probably  had  not  any  very  precise  notion 
on  the  subject. 

It  could  not  be  supposed,  that  for  50/.  per  annum  a  man  of  learning  could 

be  found  to  devote  the  whole  of  a  laborious  life  to  the  painful  employment  of 

elementary  teaching.     I  think  every  thing  dictates  that  there  must  be 

[*48SJ    *some  limit.    No  guide  being  furnished  by  the  will  to  ahow  what  the 
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limit  ftbouM  be,  we  must  go  back  to  the  dale  of  the  will,  and  consider  what 
was  then  to  be  the  quantum  of  salary.  In  1733,  the  master  was  to  have 
AO/.  per  annum.  Now  at  that  time,  bow  much  would  a  boy  have  paid  him  for 
teaching  the  learned  languages  ?  surely  not  less  than  ]/.  each  ;  and,  therefore, 
the  number  for  which  that  salary  would  be  a  recompense  would  not  be  mora 
than  fifty. 

If  in  aid  of  this  income  he  be  permitted  to  take  boarders  who  are  to  pay,  a 
competent  master  may  be  procured,  and  there  is  also  the  advantage  of  com- 
petition among  the  boys.  The  question  of  allowing  boarders  to  be  admitted, 
has  often  been  before  the  courts  and  it  has  not  been  considered  incompatible 
with  the  education  of  the  free  scholars.  For  the  sake  of  those  whom  he  is  to 
teach,  we  roust  seek  for  some  other  benefit  for  the  master ;  he  ought  not  for  a 
limited  salary  to  be  precluded  from  this  advantage. 

I  feel  very  great  difficulty  in  fixing  the  number  of  free  scholars,  and  I  wish 
that  the  parlies  could  have  relieved  me  from  it  by  agreeing  about  it ;  but  under 
all  the  circumstances,  I  cannot  say  that  the  master  has  not  done  right.  I  think 
fifty  a  very  reasonable  number  to  be  educated  for  that  salary  in  the  year  1732. 
It  is  not  necessary  to  limit  the  number  of  boarders ;  but  they  must  not  be  so 
many  as  to  disable  the  master  from  taking  fifty  free  scholars,  not  so  many  as 
to  be  inconsistent  with  that  which  is  to  be  the  primay  object ;  and  the  master 
must  not  for  their  sake  withdraw  his  attention  from  the  free  scholars. 


*Tbe  cause  was  mentioned  again  upon  a  motion  to  vary  the  minutes ;    [M89| 
the  questions  made  were,  whether  the  qualification  required  was  that 
the  boys  should  be  resident  inhabitants  of  Portsmouth,  or  that  they  should  be 
the  children  of  resident  inhabitants  ;  and  whether  the  children  of  persons  not 
of  the  church  of  England  were  to  be  admitted. 

March  28. — ^Thb  Master  of  thb  Rolls  : — As  to  the  first  point,  \  think 
the  Twideoee  of  the  parents,  and  not  of  the  children,  must  be  looked  to  as 
fiorming  the  qualification.  They  must  be  the  children  of  resident  inhabitants, 
or  of  persons  who  were  such  at  the  time  of  their  births  :  and  it  is  well  known 
to  the  law  what  constitutes  a  resident  inhabitant.  It  must  not  be  extended  to 
all  natives,  as  that  would  comprehend  a  child  whose  parents  might,  by  accident 
be  in  the  town  at  the  tiase  of  its  birth. 

With  respect  to  the  second  question,  I  meant  only  to  require  that  the  boys 
should  be  the  children  of  protestant  parents,  considering  that  sufiicient,  as  they 
are  to  be  educated  according  to  the  principles  of  the  church  of  England  ;  and 
if  any  other  protestants  are  willing  to  send  their  children  where  they  will  be 
no  educated,  there  is  no  objection  to  it.  It  is  the  same  at  the  universities  and 
public  schools,  protestants  being  admitted,  without  inquiring  what  particular 
sects  they  may  be  of. 


It  was  declared  that  the  defendants  ought  not  to  be  allowed  any  sums  for 
the  salaries  of  the  master  and  usher  beyond  the  anntial  sums  of  50/.  and  SO/. 
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that  the  boys,  whom  the  master  of  the  school  should  be  required  to  educate, 
should  be  children  of  resident  inhabitants  of  the  borou^irh  of  Ports- 
[M90]  mouth,  or  the  children  of  persons  *who  were  resident  inhabitants  of 
the  said  borough  at  the  time  of  the  birth  of  such  children,  in  cases 
where  the  parents  are  dead,  being  the  children  of  persons  professing  the  pro- 
testant  religion  ;  that  the  boys  to  be  educated  gratuitously  at  the  said  school 
ought  to  be  nominated  by  the  deau  and  cations  of  Christ  church :  and  that 
the  scheme  for  the  regulation  of  the  said  school  ought  not  to  contain  any  pro- 
vision for  the  visitation  thereof,  but  that  the  duty  of  superintending  the  said 
school  ought  to  be  left  to  the  dean  and  canons  of  Christ  church  ;  and  it  was 
referred  back  to  the  master  to  review  his  report.[1] 

Keg.  Lib.  A.  1821,  fo.  699. 


MoLB  V.  SMlTH.(a) 

1833 ;  March  19.  93,  38,  30 ;  April  4. 

As  attendant  term  having  become  Tested  in  the  wife  of  the  owner  of  the  inheritance  aa  the  admio» 

istratrix  of  the  trustee,  and  her  husband  becoming  bankrupt,  his  assigneee  agree  to  sell  the  estate* 

and  fi]e  a  bill  for  a  specific  performance  of  the  agreement,  pending  which  suit  the  husband  dies. 

Held  that  the  widow  was  not  entitled  to  dower,  that  she  was  bound  to  assign  the  terra  to  the 

purchaser,  and  that  he  was  bound  to  accept  the  title. 
Bill  by  vendor  for  a  specific  performance,  and  praying  against  third  persons  claiming  an  interest  in 

the  estate,  that  they  may  join  in  the  conveyance  to  the  purchaser,  multtfarioos. 
A  decree  for  a  reference  of  title  on  a  bill  for  a  specific  performance  should  contain  a  declaration 
-   that  the  contract  ought  to  be  specifically,  performed. 
Husband  and  wife  being  defendants  to  a  bill  praying  an  assignment  of  a  term,  which  the  wife  by 

answer  claims  to  hold  to  preserve  her  title  to  dower,  on  the  death  of  the  husband  the  soit  may 

proceed  without^  supplemental  bill.    Semble, 

This  cause  came  on  to  be  heard  before  the  Lord  Chancellor,  upon  except 
tions  taken  to  the  master's  report  approving  of  the  title,  and  upon  further 
directions :  a  supplemental  bill  had  been  filed  against  the  defendant,  Mrs. 
Watson.  The  state  of  the  title  so  far  as  relates  to  the  question  of  dower  vvas 
as  follows  : 

A.  G.  Onslow  was,  in  ISOl,  seised  in  fee  of  eleven-^^irtieth  parts  of  certain 
estates  in  Bamborough,  subject  to  three  satisfied  mortgage  terms  of  600,  2000, 
and  2000  years,  which  had  been  created  by  indentures,  dated  respectively  the 
19lh  of  August,  1758,  and  the  13th  of  July,  1780,  and  which  were  vested 
in  W.  Baird,  as  a  trustee  for  him.  Onslow  having  sold  the  premises 
[•491]  *lo  W.  Watson,  conveyed  them  to  him  in  fee  by  indenture  of  lease 
and  release  of  the  11th  and  i2th  of  May,  1801.    By  indenture  of  the 

(«)  See  1  Jac  &  Walk.  665. 

[1]  The  order  of  the  Master  of  the  Rolb  was  revened  in  part  on  apprnd,  by  the  Lerd  Chaneel. 
lor,  post,  637. 
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'14th  of  that  month  the  three  terms  were  assigDed  by  Baird  to  Adam  Yelloly' 
in  trust  for  Watson,  his  heirs  and  assigns,  and  to  attend  the  inheritance. 

In  May,  1802,  Watson  conveyed  the  premises  to  John  Ord  in  fee  by  way 
of  mortgage  for  securing  5000Z.  and  interest,  and  in  the  mortgage  deed  it 
was  decla^d,  that  all  persons  in  whom  any  satisfied  terms  were  then  vested 
should  stand  possessed  thereof  upon  trust,  to  be  disposed  of  as  Ord,  his  heirs, 
executors,  administrators,  and  assigns  should  direct  for  better  securing  the 
sunn  of  5000/.  and  inierestf  and  subject  thereto  in  trust  for  Watson,  his  heirs, 
and  assigns,  and  to  attend  the  inheritance. 

Ifi  the  year  1803,  Watson  filed  a  bill  for  a  partition  against  the  persons 
-entitled  to  the  other  nineteen-thirtieth  shares,  an^  a  decree  for  a  partition 
having  been  made,  and  the  commission  executed,  indentures  of  lease  and  re- 
lease of  the  29th  and  30th  of  April,  1808,  were  executed,  by  which  a  part  of 
the  estates  (being  the  premises  in  question  in  this  cause)  having  been  allotted 
to  Watson  in  severalty,  was  conveyed  to  Ord,  his  heirs  and  assigr)^,  subject 
to  the  equity  of  redemption  of  Watson  ;  and  it  was  declared,  that  Yelloly 
should  stand  possessed  of  the  three  terms  upon  trust  for  the  persons  who,  for 
the  time  being,  should^  under  the  limitations  therein  contained,  be  entitled  to 
the  reversion  and  inheritance,  and  to  be  assigned  as  they  should  direct,  and 
in  the  mean  time  to  attend  the  inheritance. 

The  bankruptcy  of  Watson  took  place  in  1810,  and  on  the  24ih  of 
September,  in  that  year,  the  premises  *were  agreed  to  be  sold  by  [M92J 
the  plaintiffs  his  assignees  to  the  defendant  Smith.  By  agreement 
Smith  was  to  be  let  into  possession  from  the  11th  of  Novembert  following, 
and  the  purchase  was  to  be  completed  on  or  before  the  12th  of  May,  1811. 
In  January,  1811,  the  plaintifis  paid  off  the  mortgage  to  Ord,  and  took  a  con- 
veyance from  him.  At  the  time  of  the  purchase  of  the  estate  in  1801, 
Watson  was  married ;  his  widow  was  now  possessed  of  the  three  terms,  as 
one  of  the  sisters  and  surviving  administratrix  of  Yelloly,  who  died  previous 
to  the  issuing  of  the  commission,  of  bankrupt. 

The  defendant  Smith,  1>y  his  answer  said,  that  he  was  wiUing  to  pay  his 
purchase  money  upon  having  a  full  and  complete  title  made  out,  and  a  con- 
veyance from  all  necessary  parties,  but  he  said,  that  as  the  title  was  insuffi- 
cient, the  plaintiffs  were  not  entitled  to  a  specific  performance,  and  he  had, 
therefore,  refused  to  complete  the  contract,  on  account  of  the  claim  to  dower, 
and  also,  because  *no  sufficient  title  was  shown  to  the  tithes  which  formed 
part  of  the  purchase. 

Mr.  Hart,  and  Mr.  Sugden,  for  the  plaintiffs. 

Mr.  Home,  Mr.  Shadwell,  and  Mr.  Preston,  for  the  defendants. (a)   . 


March  19. — The  Lord  Chancellor  intimated  a  desire  to  have  the  question 
whether  the  defendant  Smith  could  now  be  compelled  to  complete  the  contract, 

(a)  The  editor  waf  not  present  daring  the  argument. 
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if  8  good  title  aould  be  made,  argued  before  giving  bis  judgroeot  on  the 

question  of  dower. 
[*493]       *Marek  83.--Mr.  Herm  for  tbe  defendanC  Smiib  contended  that 

whatever  might  be  the  oltimale  decision  aa  lo  the  widow**  right  to 
dower,  the  contract  was  no  longer  bindings  no  good  title  haTing  been  ahowii 
at  the  time  of  the  master's  report.  The  bill  was  singularly  framed,  in  joining 
with  the  purohaser  as  co»defendaiiu  other  persons  claiming  an  iniereat  ad- 
tersely.  The  plaintiffs  thus  admitted  that  tbe  title' was  subject  to  a  queatioo 
requiring  the  decision  of  tbe  court;  during  the  pendency  of  the  suit  against 
the  widow,  they  could  not.  therefore,  nuike  a  title»  and,  at  the  date  of  tbe  re- 
port,  that  point  was  unde<^ed  ;  indeed  a  supplemental  bill  has  become  necee- 
sary  for  the  purpose  of  having  it  settled.  The  completion  of  the  purchase 
may  thus  be  indefinitely  protracted  beyond  the  date  of  tbe  report,  which  is  the 
usual  limit,  in  order  to  abide  the  deeision  of  quoetions  raised  between  the  ven- 
dors and*  third  persons. 

Mr.  Hart  on  the  other  side,  observed  that  the  defendant  might  perhaps  hare 
objected  to  the  bill  as  being  multifarious,  in  mixing  his  case  with  that  of  an- 
other, but  that  having  submitted  to  perform  tbe  agreement  upon  a  title  beiag 
made,  and  having  continued  in  possession,  he  could  not  now  object  if  tbe  de- 
cision should  be  in  favor  of  the  plaintiff**  title  ;  the  consequence  ef  that  would 
be,  that  the  Watsons  ought  to  have  conveyed  ;  and  a  purchaser  could  not  be 
discharged  from  his  purchase  on  the  ground  of  a  trustee  improperly  refusing 
lo  join  in  the  conveyance.  He  also  argued,  that  the  supplemental  bill  was 
mnnecessary, 

March  28. — Tan  Lord  Chancbli^oe  : — ^The  Master  of  tbe  Rolls,  I  under- 
stand, was  of  opinion  that  it  was  necessary  that  the  supplemental  bill  ahould 

be  filed ;  with  great  deference  to  him  I  should  have  doubted  that. 
(*494]    The  answer  put  into  the  original  bill,  *was  aa  answer  claiming  for  the 

widow  the  benefit  of  everything  that  she  could  possibly  claim.  She 
is  brought  before  the  court  in  a  suit  for  a  specific  performance,  and,  aa  Mr. 
Hart  said,  the  bill  might  have  been  demurred  to  for  multifariananess,  but  you 
cannot  now  object  on  that  ground. 

March  dO.-^THB  Lord  C«ANocu,ee  :-*-*Tfae  bill*  after  stating  the  commis- 
sion of  bankrupt  under  which  the  plainiiffs  are  assignees,  and  their  agreement 
•Co  sell  to  Smith,  introduces  a  statement,  which  has  been  cooHoentied  on,  and 
which  I  think  may  fairly  be  said  to  render  it  multifarious  ;  namely,  ibat  tbe 
three  terms  had  become  vested  in  Mrs.  Watson,  and  that  she  claimed  to  be 
entitled  to  dower  in  the  event  of  surviving  her  husband.  I  apprehend  that 
when  a  bill  is  filed  for  a  specific  perforBoance,  it  should  not  be  mixed  up  with 
h  prayer  for  relief  against  other  persons  claiming  an  interest  in  the  estate.[l] 
If  there  was  a  title  in  other  persons  diet  the  pMatefie  were  bound  to  get  in, 

f  1]  vide  TMktr  Y.  Smnii,  8  Myl  k.  Cr.  71.    8altvdg4  ▼.  H^tftf,  antcH  151, 153,  note. 
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they  fthbuld  have  filed  a  bill  for  a  9pe^6t  pBrforroance  only,  and  should  have 
fortified  the  defects  of  their  title  by  snch  mode  as  they  could,  so  as  to  be  able 
to  complete  it  by  the  time  when  the  contract  would  be  to  be  enforced.  But 
no  objection  is  made  on  this  head.  The  purchaser  puts  in  his  answer,  saying 
that  he  is  willing  to  complete  the  contract  upon  having  a  title  made  out. 

The  decree  is  then  made,  and  it  appears  to  me  that  it  must  be  taken  by  im- 
plication to  import,  that  if  the  plaintiffs  could  make  a  good  title,  the  defendant 
was  bound  to  take  it.  If  for  any  reason  he  was  not  bound  to  take  it,  the  bill 
ought  to  have  been  dismissed.  If  I  had  made  the  decree  myself,  I  should 
have  declared  specifically  that  he  was  bound  to  perform  the  contract, 
or  *that  he  was  not ;  and  decrees  generally  contain  such  a  declaration  :  (M95] 
bat  I  look  at  this  decree  as  an  expression  of  the  opinion  of  the  court, 
that,  ander  the  circumstances  Which  came  before  it,  he  was  bound,  and  that  if, 
for  the  purpose  of  completing  the  title,  it  was  necessary  to  get  in  these  terms, 
that  he  was  nevertheless  bound.  I  think,  however,  that  the  decree  should 
have  contained  an  express  declaration  of  that  which  I  take  to  be  implied  in 
]t.[l  ]  The  parties  appear  to  have  acted  on  this  notion,  the  possession  having 
been  retained  by  the  defendant,  and  an  order  having  been  made  so  late  as  1S20, 
noticing  the  possession  and  mode  of  enjoyment. 

The  form  of  the  inquiry  directed  by  the  decree  was,  whether  the  plain- 
tiffs could  make  a  good  title,  and  if  so,  then  whether  Mrs.  Watson  was  en- 
titled to  dower ;  which  rather  seem^  to  imply  that  the  right  to  dower  was 
not  an  objection  to  the  title :  yet  it  would  be  difficult  to  say,  that  where 
an  estate  is  ^sold  free  from  incumbrances,  and  another  person  is  entitled  to 
a  third  part  of  it  for  life,  that  that  is  not  an  objection  to  the  title.  The  mas- 
ter reported  that  a  good  title  could  be  made,  and  that  Mrs.  Watson  was  not 
entitled  to  dower  ;  as  to  which  it  is  to  be  observed  that  it  is  a  very  different 
thing  to  say  that  she  is  not  entitled  to  dower  at  all,  and  to  say  that  she  is  en- 
titled with  a  cesset  executio  during  the  term. 

The  cause  then  came  before  the  Master  of  the  Rolls,  and  Watson  having, 
in  the  mean  time,  died,  his  honor  thought  it  necessary  that  Mrs.  Watson 
should  be  brought  upon  the  record  in  a  different  manner,  having  been  made  a 
party,  as  the  wife  of  Watson,  and  her  title,  if  any,  being  now  in  her  own 
right.  He  thought,  that  another  proceeding  ought  to  be  had,  to  enable  her 
'to  claim,  in  her  own  character,  what  she  had  before  claimed  as  wife. 
I  should  have  been  inclined  not  to  *have  done  that,  for  it  would  be  [*496] 
ilifficult  for  her  in  her  other  answer  to  state  it  differently  from  the 
first. 

One  question  that  arises  is,  whether  the  purchaser  is  now  bound  by  the 
eontract ;  and,  I  think,  that  all  along  he  has  been  going  on  in  such  a  roan- 

[1]  At  to  the  form  of  the  deoree  for  a  speeifio  perfunnanoe,  where  the  parohaie  it  pUintii;  lee 
ClaritT.  f/ai2,  7  Pftige,  383. 
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if  a  good  tide  <ioald  be  made,  argued  before  giving  his  judgmeot  oo  tbe 

question  of  dower. 
f*493]       ^Mareh  ftd.-^Mt.  Home  for  the  defendant  Smith  contended  that 

whatever  naight  be  the  oltimate  decision  as  to  the  widow's  right  to 
dower,  the  contract  was  no  longer  bindings  no  good  title  haTitig  been  shown 
at  the  time  of  the  master's  report.  The  bill  was  singularly  framed,  in  joining 
with  the  pnrohaser  as  co»defendaiits  other  persons  Glaiming  an  interest  adr 
Tersely.  The  plaintiffs  thus  admitted  that  the  title*  was  subject  to  a  question 
requiring  the  decision  of  the  court;  during  the  pendency  of  the  euit  against 
the  widow,  they  could  not,  therefore,  make  a  title^  and,  at  the  date  of  the  re- 
port, that  point  was  undecided  ;  indeed  a  supplemental  bill  has  become  neces- 
sary for  tbe  pui^ose  of  haying  it  settled.  The  completion  of  the  purchase 
may  thus  be  indefinitely  protracted  beyond  the  date  g(  the  report,  which  is  the 
usual  limit,  in  order  to  abide  the  deeision  of  queetions  raised  between  the  vei»> 
dors  and.  third  persons. 

Mr.  Hurt,  on  the  other  side,  observed  that  the  defendant  nnight  perhaps  have 
objected  to  the  bill  as  being  multifarious,  in  mixing  his  case  with  that  of  an- 
other, but  that  having  submitted  to  perform  the  agreement  upon  a  title  being 
made,  and  having  continued  in  possession,  he  (^ould  not  now  object  if  the  de- 
cision should  be  in  favor  of  the  plaintiff's  title  ;  the  consequence  of  that  would 
be,  that  the  Watsons  ought  to  have  conveyed  ;  and  a  purchaser  could  not  be 
discharged  from  his  purchase  on  the  ground  of  a  trustee  improperly  refusing 
to  join  in  the  conveyance.  He  also  argued,  that  the  supplemental  bill  was 
tinnecessary, 

March  28. — The  Lord  Chanceli^oe  : — The  Master  of  the  Rolls,  I  under- 
stand, was  of  opinion  that  it  was  necessary  that  the  supplemental  bill  should 

be  filed ;  with  great  deference  to  him  I  should  have  doubted  that. 
(*494]    The  answer  put  in  to  the  original  bill,  *was  an  answer  claiming  for  the 

widow  the  benefit  of  everything  that  she  could  possibly  claim.  She 
is  brought  before  the  court  in  a  suit  for  a  specific  performance,  and,  as  Mr. 
Hart  said,  the  bill  might  have  been  demurred  to  for  multifariaosoess,  but  you 
cannot  now  object  on  that  ground. 

March  aO.-«^THB  Lord  CsiANGEUiOft  :-*«The  h\\U  after  stating  the  commis- 
iiion  of  bankrupt  under  which  the  plaintiffs  are  assignees,  and  their  agreement 
•Co  Btll  to  Smith,  introduces  a  statement,  which  has  been  commented  on,  and 
which  I  think  may  fairly  be  said  to  render  it  multifarious  ;  namely,  that  the 
three  terms  had  become  vested  in  Mrs.  Watson,  and  that  she  claimed  to  be 
entitled  to  dower  in  the  event  of  surviving  her  husband.  I  apprehend  that 
when  a  bill  is  filed  for  a  specific  perlornEiance,  it  should  not  be  raized  up  with 
h  prayer  for  relief  against  other  persons  olliiming  an  interest  in  tbe  eaiate.[l] 
If  there  was  a  title  in  other  persons  that  the  pMntifie  were  bound  to  get  in, 

(1]  Vide  Tatker  ▼.  Small,  8  Myl.  k.  Cr.  71.    Sahidgt  v.  Hkfd9,  antcH  151, 153,  note. 
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thdy  fthduld  hiive  fiUd  a  bill  for  a  specific  performance  only,  and  should  bare 
fortified  ihe  defects  of  their  title  by  snch  mode  as  they  could,  so  as  to  be  able 
to  complete  it  by  the  time  when  the  contract  would  be  to  be  enforced.  But 
*  no  objection  is  made  on  this  head.  The  ptirchaser  pnts  in  his  answer,  saying 
that  he  is  willing  to  complete  the  contract  upon  having  a  title  mrade  out. 

The  decree  is  then  made,  and  it  appears  to  me  that  it  must  be  taken  by  im- 
plication to  import,  that  if  the  plaintiffs  could  make  a  good  title,  the  defendant 
Was  bound  to  take  it.  If  for  any  reason  he  was  not  bound  to  take  it,  the  bilt 
ought  to  have  been  dismissed.  If  I  had  made  the  decree  myself  I  should 
have  declared  specifically  that  he  waa  bound  to  perform  the  contract, 
or  *tbat  he  was  not ;  and  decrees  generally  contain  snch  a  declaration  :  (*495] 
but  I  look  at  this  decree  as  an  expression  of  the  opinion  of  the  court, 
that,  under  the  circumstances  ^hich  came  before  it,  he  was  bound,  and  thatif^ 
for  the  purpose  of  completing  the  title,  it  was  necessary  to  get  in  these  terms^ 
that  he  was  nevertheless  bo«ind.  I  think,  however,  that  the  decree  should 
have  contained  an  express  declaration  of  that  which  I  take  to  be  implied  in 
it.[l]  The  parties  appear  to  have  acted  on  this  notion,  the  possession  having 
been  retained  by  the  defendant,  and  an  order  having  been  made  so  late  as  1S80, 
noticing  the  possession  and  mode  of  enjoyment. 

The  form  of  the  inquiry  directed  by  the  decree  was,  whether  the  plain- 
tiffs could  make  a  good  title,  and  if  so,  then  whether  Mrs.  Watson  was  en- 
titled to  dower ;  which  rather  seemis  to  imply  that  the  right  to  dower  was 
not  an  objection  to  the  title :  yet  it  would  be  difficult  to  say,  that  where 
an  estate  is  ^sold  free  from  incumbrances,  and  another  person  is  entitled  to 
a  third  part  of  it  for  life,  that  that  is  not  an  objection  to  the  title.  The  mas- 
ter reported  that  a  good  title  could  be  made,  and  that  Mrs.  Watson  was  not 
entitled  to  dower ;  as  to  which  it  is  to  be  observed  that  it  is  a  very  different 
thing  to  say  that  she  is  not  entitled  to  dower  at  all,  and  to  say  that  she  is  en- 
titled with  a  cesset  executio  during  the  term. 

The  cause  then  came  before  the  Master  of  the  Rolls,  and  Watson  having, 
in  the  mean  time,  died,  his  honor  thought  it  necessary  that  Mrs.  Watson 
should  be  brought  upon  the  record  in  a  different  manner,  having  been  made  a 
party,  as  the  wife  of  Watson,  and  her  title,  if  any,  being  now  in  her  own 
right.  He  thought,  that  another  proceeding  ought  to  be  had,  to  enable  her 
io  claim,  in  her  own  character,  what  she  had  before  claimed  as  wife. 
I  should  have  been  inclined  not  to  *have  done  that,  for  it  would  be  [^96] 
ilHficult  for  her  in  her  other  answer  to  state  it  differently  from  the 
§rst. 

One  question  that  arises  is,  whether  the  purchaser  is  now  bound  by  the 
contract ;  and,  I  think,  that  all  along  he  has  been  going  on  in  such  a  man* 

[1]  As  to  the  form  of  tlie  docree  for  a  ipeoifio  porfurmftneo,  whoro  the  puohaio  ii  plsintU;  toe 
CioribY.  HoJl,  7  Pklgo,  382. 
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~~  18:23  .-Mole  ▼.  Smith. 

the  wife  of  the  said  W.  Watson  in  hia  lifedme,  and  sinco  his  wido^,)  is  not 
eniitled  to  make  any  use  of  the  said  terms  vested  in  hei  as  sacfa  admini«tratrix 
to  enable  her  to  enjoy  her  dower,  which  she  could  not  have  compelled  ibo 
said  Adam  Yelloly  to  make  for  her  benefit  if  he  *had  cootinuod  in  life  :  and 

that  the  assigoees  of  the  said  W,  Watson  having  contracted  for  them- 
[^'^500]    selves  and  all  other  persons  having  ^'any  estate  or  interest  in  the  pre* 

mises,  to  sell  the  same  to  bhe  saiil  defendant  G.  Smith,  free  from 
incumbrances,  are  bound  to  procure  an  assignment  of  the  teroM  to  the  said 
defendant  6.  Smith,  at  the  time  when  they  call  upon  him  to  accept  a  con* 
veyance  of  the  inheritance  of  the  estates,  and  are  not  entitled  to  require  him 
io  accept  the  estate  subject  to  dower,  to  he  enjoyed  before  the  expiration  of 
the  said  terms.  But  his  lordship  doth  declare  also,  that  as  the  said  Adam 
Yelloly,  whom  she  represents  would,  if  livings  have  been  compellable  by  the 
said  assignees  to  assign  the  said  several  teruie  to  a  trustee  for  the  said  de- 
fendant G.  Smith,  io  order  to  carry  their  contract  of  sale  and  purchase  with 
him  into  execution,  the  said  defendant  Dorothy  Smith  is  also  compellable  to 
assign  the  said  several  terms.  And  his  lordship  doth  order  that  the  excep- 
tions be  overruled,  and  that  the  sum  of  5L  deposited  with  the  register  on 
filing  the  said  expeptions,  be  paid  to  the  plaintiffs.  And  it  is  ordered  that 
the  said  master's  report,  bearing  date  the  8ih  of  December,  1818,  certifying 
that  the  said  Dorothy  Watson  is  not  entitled  to  dower,  do  stand  absolutely 
confirmed.  And  his  lordship  doth  declare,  that  the  said  report  is  to  be 
understood,  as  stating  that  she  is  not,  during  the  continuance  of  the  said 
several  terms,  or  any  of  them,  entitled  to  enjoy  dower.  And  it  is  ordered 
that  the  said  report  be  confirmed,  as  stating  that  the  plaintiffs  can  make  a 
good  title  to  the  estate  and  premises  in  the  pleadings  mentioned.  And  it  ie 
ordered,  that  the  agreement  fOr  the  sale  and  purchase  in  the  pleadings  men- 
tioned, bearing  date  the  15th  of  October,  1810,  be  specifically  performed  and 
carried  into  execution.  And  it  is  ordered,  that  it  be  referred  to  Mr.  Cross, 
one  of  the  masters  of  the  court,  to  w4iom  this  cause  stands  transferred,  as 

vacation  master,  to  compute  interest  on  the  sum  of  14,96SU.  lOty., 
[*50l]    being  the  balance  of  the  purchase  money  of  the  estate  and  ^premises 

in  the  pleadings  mentioned,  at  the  rate  of  4Z.  per  cent,  per  annum, 
from  the  11th  of  November,  1810,  at  which  time  the  said  defendant  G.  Smith, 
entered  into  the  actual  possession  and  enjoyment  of  the  said  estate  and  pre- 
mises, pursuant  to  the  aforesaid  agreement  to  the  12th  of  February,  1821,  at 
which  time  the  said  defendant  G.  Smith  paid  the  said  balance  of  the  purchase 
money  into  court.  And  it  is  ordered,  that  what  the  said  master  shall  find 
to  be  due  for  such  interest  be  paid  mto  the  bank,  with  the  privity  of  the  ac<* 
countant  general  of  the  court,  to  the  credit  of  this  cause,  by  the  said  defen- 
dant G.  9mith,  subject  to  the  further  order  of  this  court.  And  it  is  ordered, 
that  the  inheritance  of  the  said. estate  and  prenaises  be  conveyed  to  the  said 
defendant  G.  Smith,  as  the  master  ehali  direct,  io  case  the  parties  differ  aboat 
the  saflse.    And  it  is  ordered,  that  the  said  defeodani  Dorothy  Watson  do 
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assigQ  the  several  terms  of  2000  years,  2000  years,  and  500  years,  to  a  trustee 
for  the  said  defendant  6.  Smith,  to  protect  bis  inheritance,  as  the  master 
shall  direct,  in  case  the  parties  differ  about  the  same.  And  it  is  ordered,  that 
it  be  referred  to  the  master  to  settle  the  conveyances  of  the  inheritance  of  the 
said  estate  and  premises,  and  of  the  said  terms,  to  the  said  defendant  G. 
Smith  and  his  trustee,  in  case  the  parties  differ  about  the  same.  And  his 
lordship  doth  reserve  the  consideration  of  the  costs  of  the  cause,  until  an 
inquiry  has  been  made  respecting  the  delivery  of  the  abstracts  and  the  time 
when  delivered,  so  that  it  may  be  shown  when  a  good  title  was  first  made 
to  the  said  defendant  Q.  Smith.  And  it  is  ordered,  that  it  be  referred 
back  to  the  master  to  make  the  said  inquiry.  And  any  of  the  parties  are  to 
be  at  liberty  to  apply  to  this  court  as  they  shall  be  advised. 

Reg.  Lib.  B.  1821,  fo.  1726. 


*MosBS  V.  Lbwis.  [*502] 

1833;  Aprils?. 

Special  injunction  to  restrain  proceedings  in  ejectment  between  two  defendants  rofoaod  where  the 
plaintiff  as  landlord  might  have  made  himself  defendant  at  law. 

Mr.  Heald  and  Mr.  Knight  moved  eas  parte  upon  the  filing  of  the  bill,  and 
upon  affidavit  for  an  injunction  to  restrain  the  defendant  Lewis  from  taking  out 
execution  upon  a  judgment  in  ejectment  obtained  by  him  against  the  other 
defendant  Jones.  The  case  made  was,  that  the  defendant  Jones  was  in  pos- 
session under  an  agreement,  as  tenant  to  the  plaintiff;  and  the  defendant 
Lewis  had  recovered  against  him,  by  means  of  an  award,  which  the  bill  sought 
to  set  aside. 

The  Lord  Chancellor  asked  when  the  plaintiff  had  notice  of  the  eject- 
ment, and  on  finding  that  he  had  known  it  at  an  early  stage  of  the  action,  said 
that  he  should  have  applied  for  leave  to  defend  it.  Every  landlord  may  make 
himself  defendant  to  an  ejectment  brought  against  his  tenant.  The  plaintiff 
might  have  made  himself  defendant  by  rule  of  court,  and  then  he  might  have 
filed  his  bill  stating  this  case,  and  praying  an  injunction,  for  this  court  would 
treat  him  as  the  substantial  party.  But  in  that  case  he  could  only  have  the 
injunction  upon  the  ordinary  terms,  upon  non-appearance  or  for  default  of  an- 
swer. Here  he  has  been  lying  by  :  if  he  had  filed  bis  bill  before,  the  other 
party  might  by  this  time  have  put  in  his  answer,  and  perhaps  have  shown  that . 
there  was  no  equity.  It  would  lead  to  this  practice  ;  that  the  landlord,  if  con- 
venient to  him,  would  not  make  himself  a  defendant  to  the  action,  but  would 
wait  till  it  was  over,  and  then  apply  for  an  injunction  upon  affidavit. 

Motion  refused. 

39 
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18222.— DickioD  ▼.  RobinsoD. 


[•503]  *DicK80N  V.  Robinson. 

Rolls.— 1822 ;  April  30. 

Testator  jifives  his  real  aud  pervonal  estate  to  his  wife  in  trust  for  the  eqaal  benefit  of  herself  and 

her  children. 
She  is  bound  to  elect  between  her  dower  and  the  prorision  made  for  her  by  the  wUL 

James  Robinbon,  by  his  will,  dated  in  February,  1817,  gare  and  derrsed 
all  his  real  and  personal  estate  to  his  wife,  her  executors,  administrators,  and 
assigns,  to  hold  the  same  in  trust  for  the  equal  benefit  of  herself,  his  two 
daughters  Elizabeth  and  Frances,  and  the  child  or  children  of  which  his  wife 
was  then  pregnant.  He  died  soon  after  making  his  will :  the  bill  prayed 
(inter  alia)  the  execution  of  the  trusts  ;  and  the  only  question  at  the  hearing 
was,  whether  the  plaintiff,  the  testator's  widow,  was  entitled  to  claim  dower 
out  of  his  real  estates,  as  well  as  the  provision  made  for  her  by  the  will. 

Mr.  Wrai/f  for  the  plaintiff. 

Mr.  A^oe  and  Mr.  Purvis,  for  the  defendants,  cited  Chalmers  v.  Stortl,{a) 
where  upon  a  similar  devise  the  widow  was  put  to  her  election. 

The  Master  of  the  Rolls  said  that  he  could  not  distinguish  the  two  cases. 
The  substance  of  the  will  is,  that  there  should  be  an  equal  division  of  the  pro- 
perty, which  cannot  take  place,  if  the  widow  is  to  have  a  third.  The  real  and 
personal  estate  are  united  together ;  the  personal  estate  is  not  subject  to  any 
antecedent  claim  ;  and  is  not  the  real  estate  intended  to  be  given  in  the  same 
manner  ?  The  principle  certainly  is,  that  the  court  will  go  as  far  as  it  can, 
not  to  exclude  the  claim  to  dower  ;  but  here  it  would  be  inconsistent  with  the 
will.[l3 


[♦604]  •Hbathcote  v.  Edwards. 

1822;  May  4. 

A  fund  carried  to  a  separate  account  paid  out  on  motion  by  consent,  the  title  to  it  being  clear. 

Mr.  Hart  moved  that  a  sum,  which  by  the  decree  made  in  this  cause  on 
further  directions  had  been  carried  over  to  the  separate  account  of  the  plaintiff, 
W.  Heaihcote,  then  an  infant,  might  be  transferred  to  him  by  the  accountant 
general,  he  having  lately  attained  the  age  of  twenty-one.  The  motion  had 
been  previously  made  before  the  Vice- Chancellor,  who  refused  it  on  the  ground 
that  the  application  should  have  been  made  by  petition. 

Mr.  W,  Blackburn,  for  the  other  parties  in  the  cause  consented  to  the  motion. 

(a)  2  Yes.  &  B.  222. 

[IJ  Vide  Roadley  v.  Dixon,  3  Russ.  192.  AiUit  v.  Adait,  2  Johns.  Ch.  Rep.  448.  Smith  v. 
KnUkem.A  Johns.  Ch.  Rep.  9.  Wood  r.  Wood,  5  Paige,  601.  FulUr  v.  Yatoi,  8  Pkige,  325; 
Hall  V.  HiU,  1  Conn.  Sl  Uw.  120. 
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18S3.— Ueathoote  ▼.  Edwards. 

The  Lord  Chancellor  : — Ever  since  I  remember  the  court  the  practice 
has  been,  when  a  nnoiion  is  made  to  have  money  out  of  court,  and  the  title  to 
it  depends  on  any  complicated  circumstances,  to  direct  that  a  petition  should 
be  presented  ;(a}  but  that  is  not  necessary  where  the  court  sees  that  the  title 
to  it  is  clear ;  and  where  it  has  been  carried  to  a  particular  account  the  title  is 
quite  clear :  you  may  therefore  take  the  order.[l] 

Reg.  Lib.  A.  1821,  fo.  1170. 


•Dillon  v.  Parker.  [•SOS] 

18S2:  April  19,  37,  30:  May  4. 

Parties  haviog  a  right  to  elect  between  two  tiUea,  under  one  of  whieh  they  were  tenants  for  life, 
and  under  the  other  tenants  in  fee  simple,  continuing  in  possession  for  forty-three  years,  and 
executing  deeds  reciting  that  they  held  under  the  former  tiUe,  their  heir  at  law  precluded  from 
claiming  the  fee  under  the  latter. 

This  cause,  reported  I  Swan.  359,  came  on  to  be  heard  on  appeal  from  the 
rolls. 

Mr.  Dillon,  the  plaintiff,  in  person,  in  support  of  the  appeal. 

Mr.  Home^  Mr.  Shadwelly  Mr.  R.  Appleyard,  on  the  other  side. 

In  addition  to  the  evidence  at  the  former  hearing,  the  purport  of  the  agree- 
ment between  Sir  H.  J.  Parker  and  bis  son  was  read,  as  stated  in  the  answer ; 
the  agreement  was,  that  in  consideration  of  200/.  per  annum  for  his  life,  Sir 
H.  J.  Parker  was  to  convey  to  his  son  all  his  estate  and  interest  in  the  manor 
of  Talton,  and  in  certain  other  lands  in  the  county  of  Worcester,  and  the 
leasehold  estate  at  Tredington,  with  a  proviso  making  the  agreement  void  in 
the  event  of  the  son  dying  in  the  lifetime  of  his  father.  In  the  answer  to  the 
supplemental  bill  it  was  also  stated*  that  by  another  proviso  the  articles  were 
to  become  void  in  case  of  his  marrying  without  his  father's  consent. 

In  the  course  of  the  argument  the  Lord  Chancellor,  referring  to  the  case  of 
Cholmondeley  v.  Clinion,{a)  remarked,  that  the  equity  on  which  the  bill  rested 
was  one  that  might  have  been  insisted  upon  immediately  after  the  death  of  Sir 
H.  J.  Parker,  and  suggested,  that  the  time  elapsed  would  be  a  bar  to 
it,  unless  it  was  *kept  alive  by  something  in  the  nature  of  a  continual  [*506] 
claim.  On  this  part  of  the  case  Mr.  Dillon  contended,  that  as  Margaret 
and  Ann  Parker,  during  their  lives,  were  in  possession  of  the  estates,  and 
entitled  to  them  in  either  character,  they  were  not  called  on  to  elect  which 

(a)  See  13  Yes.  394.  (i)  2  Jac.  &  Walk.  1.    [S.  C.  Turn.  &  Russ.  107.] 

[1]  Vide  PowtU  ▼.  Sonnet,  3  Russ.  .S5S.  Hubbert  ▼.  McKay,  8  Paige,  653.  Martaek  ▼.  Far- 
low,  post,  572.  Wynne  ▼.  Jackoon,  2  Ross.  351.  Fwmwal  v.  BogU^  4  Ross  142.  In  Oliver  ▼. 
Burt,  1  lie^y.  583,  '*  The  Master  of  the  Rolls  was  of  opinion  that  the  proper  mode  of  obtaining 
monej  out  of  court  was  by  petition,  and  that  it  was  only  in  a  very  clear  case  that  it  could  be  done 
by  ^potion  ;  the  affidavits,  however  appearing  satisfactory,  his  Ijord»hip,  under  the  circumstances, 
ordered  the  payment." 
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1822.^Uill(m  ▼.  Parker.  ''~~~~~~^ 

ihey  would  adopt ;  and  he  cited  Crofton  r.  Ormsby,{a)  where  it  is  laid  down  by 
Lord  Redesdale,  that  laches  is  not  to  be  imputed  to  a  party  in  posaeasien  under 
an  equitable  title»  from  bia  neglecting  to  obtain  the  legal  estate. 


Thb  Lord  Chancellor  : — This  bill  was  filed  in  the  year  18144  with  a 
view  to  ibe  determination  of  what  were  the  equitable,fttitles  which  eiisied  in 
the  year  1771,  there  ha?ing  been,  during  that  interval,  two  ladies,  whose  heir 
at  law  the  plaintiff  is,  in  whom  those  titles  were  supposed  to  vest;  one  of 
them  lived  till  1785,  the  other  till  1614,  having  made  a  will  in  1811,  by  which 
she  certainly  proposes  to  devise  some  of  these  estates. 

The  bill  prays^  that  Sir  Henry  John  Parker  may  be  declared  to  have  elected 
with  respect  to  the  settled  estates.  On  his  marriage  in  1741,  he  executed  a 
settlement,  by  which  he  reduced  himself  to  a  tenancy  for  life  in  certain  estates ; 
those  at  Talton  and  at  Salisbury  court  were  freehold  ;  that  at  Tredington,  all 
or  nearly  all  leasehold  for  lives :  the  limitation  of  the  former  estates  was  to 
himself  for  life,  with  remainder  to  his^first  and  other  sons  in  tail  male,  remain- 
der to  himself  in  fee.     His  son,  John  Parker,  accordingly  became  tenant  in 

tail.  The  limitation  of  the  leasehold  was  such,  that  the  son,  if  he  sur- 
['^507]    vived  his  father,  and  thereby  acquired  *the  character  of  his  heir,  would 

have  taken  an  estate  in  the  nature  of  an  estate  tail,  but  having  died 
first,  the  father  beoame  again  entitled  to  it.  Besides  the  son  there  were  two 
daughters  of  the  marriage,  Mrs.  Garstin  and  Mrs.  Strode.  The  son  attained 
his  age  of  twenty-one  years,  in  his  father's  lifetime :  he  was  entitled  also  to  aa 
estate  at  Hatch,  and  a  messuage  in  Sborter's  court. 

Some  agreement  was  entered  into  between  the  son  and  the  father,  the  lat- 
ler  of  whom  is  stated  to  have  been  in  distressed  circumstances  :  I  collect  from 
ihe  reports  of  case,  that  the  Master  of  the  Rolls  had  no  evidence  before  him 
as  to  the  nature  of  that  agreement ;  that  deficiency  is,  however,  now  supplied. 
The  bill  charges,  that  there  were  some  'articles  of  agreement ;  the  answer 
states  them,  and  that  part  of  the  answer  having  been  read,  I  am  bound  to  take 
it  as  evidence  of  their  contents.  And  here  I  must  observe,  that  if  the  answer 
had  left  these  articles  of  agreement  in  the  same  state  of  uncertainty  as  the  bill, 
that  circumstance  would  be  one  which  a  court  of  equity  ought  to  look  at  as 
very  material  with  reference  to  what  ought  to  be  done  in  judging  of  a  claim 
made  after  a  lapse  of  so  many  years,  where,  in  the  absence  of  information, 
you  are  driven  to  make  conjectures  which  may  be  right  or  may  be  wrong. 

Hoi^ever,  the  answer  setting  forth  this  agreement  has  been  read ;  and  I 
must  remark,  that  I  have  nothing  to  do  with  the  wisdom  or  the  folly  of  such 
an  agreement.  I  cannot  now  decide  in  1822,  that  an  agieement  made  in  1766 
was  foolish  or  improvident,  or  such  as  a  father  should  not  have  called  for. 
How  could  any  judge  take  upon  himself  to  say,  even  if  it  did  now  appear  un- 
reasonable,  that  there  might  not  be  very  cogent  reasons  for  it  at  the  lime, 

(a)  3  Sch.  &  Lcf.  603. 
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eonsidering  that  it  was  a  family  ^transactioo  ibe  circumstances  attend-    [*508]  ' 
kig  which  are  now  unknown. 

The  effect  of  the  agreement  was,  that  Sir  H.  J.  Parker  was  to  convey  to 
bis  son  his  hfe  interest  and  reversion  in  the  Talton  and  Tredington  estates. 
It  was  stipulated,  that  if  he  survived  his  son  they  should  revert  to  him  again  ; 
and  I  cannot  say*  that  a  father  in  his  lifetime  conveying  property  to  his  son 
may  not  make  such  a  stipulation.  It  is  said,  that  the  proviso  by  which  the 
estates  were  to  return  to  the  father  in  case  of  the  son  marrying  without  the 
father's  consent  was  unreasonable ;  but  how  is  the  court  now  to  say,  that  the 
father  ought  not  lo  have  made  such  an  agreement  with  his  son  ?  There  might 
have  been  many  good  reasons  for  it  at  the  time,  which  no  one  now  survives  to 
tell  us. 

Under  these  circumstances  John  Parker  the  son  makes  his  will,  which  ad« 
mits  of  two  views,  as  being  intended  to  operate  only  if  he  should  survive  his 
lather,  or  as  intended  to  be  a  disposition  of  his  estate  and  effects,  whether  he 
should  survive  him  or  not.  Having  two  sisters  of  the  whole  blood,  and  two  of 
the  half  blood,  he  appears  to  me  to  have  wished  that  the  property  coming  from 
the  mother's  side  should  be  kept  distinct  from  that  which  came  from  the 
father's  side.  It  is  to  be  lamented,  that  the  will  was  not  more  providently 
penned ;  but  it  must  be  observed,  that  many  of  the  apparent  difficulties  found 
in  a  will  made  in  1769  might  probably  at  that  time  have  been  explained, 
although  they  may  not  now  admit  of  explanation. 

The  will  was  to  operate  as  io  property  which  might  not  be  his  at  the  time 
of  his  death  ;  which  would  be  his  if  he  survived  his  father,  but  which  would 
not  be  his  if  his  father  did  not  die  before  him.  He  gives  all  his 
^freehoM  and  leasehoU  estates  tliat  he  was  seised  or  possessed  of,  or  [*509] 
was  or  should  be  entitled  unto,  to  his  father  "  for  and  during  his  natu- 
ral life."  There  is  a  good  deal  of  inaccuracy  in  this :  it  is  difficult  to  believe 
that  he  meant  to  comprehend  estates  that  were  subject  to  a  contingency  by 
which,  if  his  father  survived,  they  were  not  his ;  for  the  words,  *'  I  give,  &c. 
to  my  father  for  and  during  his  natural  lire,"  suppose  him  to  die  before  hie 
father.  He  then  gives  hiiji  esute  in  Shorter's  court*  and  a  moiety  of  his  estate 
at  Hatch,  for  the  benefit  of  his  sisters  of  the  half  blood.  And  being  in  pos- 
session of  the  Talton  and  Tredington  estates  under  the  agreement,  but  not  of 
the  house  in  Salisbury  court,  he  gives  them  with  the  other  moiety  of  his  estate 
at  Hatch,  and  his  other  estates  in  Worcestershire  and  Warwickshire,  and  all 
other  estates  which  descended  or  came,  or  which  should  descend  or  come,  to 
him  from  his  father,  to  his  sisters,  Margaret  and  Ann  Parker,  their  heiis,  exe- 
cutors, &c.  as  tenants  in  common.  Now  it  is  difficult  to  see  how  he  could 
devise  the  house  in  Salisbury  court,  as  it  was  not  a  subject  of  the  agreement, 
and  could,  therefore,  only  come  to  him  after  his  father's  death.  It  is  inaccu- 
rate also  in  point  of  law,  in  devising  estates  that  were  to  descend  on  him 
afterwards. 

Now,  if  tlie  case  depended  upon  the  true  construction  of  this  will,  I  think 
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it  would  be  very  difficult  to  say  what  the  testator  meant ;  whether  he  meant 
that  all  the  devises  relating  to  the  estates  which  were  the  subjects  of  that 
agreement  should  operate  only  in  the  event  of  his  surviving  his  father ;  or 
whether  he  meant  thai,  notwithstanding  the  agreement,  those  estates  should 
revert  back  into  the  possession  of  his  father,  not  under  the  effect  of  the  agree- 
ment, but  under  the  effect  of  the  will.    If  the  latter  was  his  intention,  if  he 

meant  that  his  father  should  take  back  these  estates  under  hia  will, 
[*510]    then  there  is  *no  doubt  that  a  case  of  election  was  raised.    If,  on  the 

other  hand,  the  estates  were  not  to  pass  by  the  will  to  the  father,  in 
case  of  his  surviving,  but  he  was  to  take  them  in  that  case  by  reason  of  his 
surviving,  as  he  would  do  under  the  agreement  without  the  will,  then  there 
would  be  nothing  that  could  raise  a  case  of  eIection.[l  ] 

I  am  of  opinion,  that  no  one  can  confidently  say  which  was  the  intention  of 
the  son.  But  I  am  content  to  take  it  for  granted,  that  he  did  intend  to  raise  a 
case  of  election.  T  beg  to  be  understood,  that  I  say  this  without  prejudice  to 
the  construction  of  this  will  either  way,  if  the  question  should  be  further  dis- 
cussed :  for  the  purpose  of  giving  my  opinion,  I  am  willing  to  take  it  that  this 
will  meant  to  propose  a  case  of  election.  On  the  other  hand,  no  one  can  help 
feeling  with  the  Master  of  the  Rolls,  that  if  there  be  so  much  doubt  upon  it, 
it  is  not  wonderful  that  Sir  H.  J.  Barker  should  conceive  that  it  did  not  pro- 
pose a  case  of  election  ;  and  it  is  not  unreasonable  to  say,  that  not  conceiving 
himself  bound  to  elect,  he  never  did  make  an  election.  But  here  again,  for 
the  purpose  of  giving  my  opinion,  and  without  prejudice  to  what  may  be  said 
in  any  other  stage,  I  will  suppose  not  only  that  it  was  a  case  of  election,  but 
that  the  father  actually  did  elect. 

Undoubtedly  the  father  electing  to  take  these  estates  under  the  will  of  his 
son  might  by  his  own  will  again  make  them  the  subjects  of  election.  He  cer- 
tainly seems  to  have  usurped  a  great  deal  of  testamentary  power :  several  es- 
tates he  has  attempted  to  devise  which  he  could  not  do.  He  gives  to  Henry 
Parkei  and  Daniel  Fox  the  manor  of  Talton,  and  his  other  estates  in  Worces- 
tershire and  Warwickshire,  the  house  in  Salisbury  court,  and  the  Hatch  estate, 

and  all  his  other  freehold  estate,  for  a  term  of  a  thousand  years  ;  and 
[*511]    subject  to  that  term  he  Ogives  a  moiety  to  his  daughter  Margaret  for 

life,  with  remainder  to  her  male  issue,  with  a  remainder  in  that  moiety 
to  his  daughter  Ann  and  her  male  issue  ;  and  the  other  moiety  to  his  daughter 
A^nn  for  her  life  with  remainder  to  her  male  issue,  with  remainder  in  that 
moiety  to  Margaret  and  her  male  issue,  and  other  remainders  over,  under 
which  the  defendant  claims.  He  then  gives  his  leasehold  estates  upon  similar 
trusts,  to  be  enjoyed  together  with  the  freehold  so  long  as  the  law  would  per- 
mit. The  trusts  of  the  term  were  to  raise  money  for  payment  of  his  debts, 
and  for  paying  fines  upon  the  renewal  of  any  of  the  leases.     He  appoints  his 

[1]  Vide  Oiddings  v.  Oiddingt,  3  Rasa.  241.     The  Attorney  Gentral  y.  The  Earl  of  Lonedale, 
1  Sim.  105.    Wood  r.  Vandenburgk,  6  Paige,  S78. 
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daughters  tf  argaret  and  Ann  his  executrixes,  and  gives  them  the  residue  of  his 
personal  estate.  By  the  codicil  he  exempts  his  personal  estate  from  his  debts, 
in  order  that  it  may  go  clear  to  his  executrixes. 

This  latter  clause  might  not  perhaps  be  ?ery  operative,  from  the  circum* 
stance  that  his  personal  estate  was  inconsiderable.  But  whether  it  was  much 
or  little,  if  it  was  claimed  and  enjoyed  under  the  will,  let  the  amount  be  what 
it  might,  that  enjoyment  under  the  will  is  pro  tanto  operative  with  respect  to 
election.  If  the  estates  devised  were  not  his,  he  has  declared  an  intention  to 
throw  upon  them  what  he  could  not  do  without  the  concurrence  of  the  persons 
entitled  to  them. 

If  there  was  a  case  of  election  under  the  will  of  the  father  of  these  ladies,  it 
is  said  that  what  was  done  by  Ann  Parker  in  her  will  in  1811,  was  an  act 
showing  that  she  claimed  against  the  will.  But  if  there  had  been  an  election, 
and  acts  done  which  proved  it,  a  declaration  made  afterwards  will  not  do  :  it 
it  comes  too  late. 

Mr.  Dillon  argues  with  respect  to  the  mortgages,  that  in  some  of 
them  the  covenants  are  for  these  ladies  and  *their  heirs.  It  might  be,  [^512] 
that  persons  willing  to  pay  the  debts  of  their  family  might  care  but 
little  whether  they  were  paid  out  of  their  inheritance  or  out  of  a  term  attempted  to 
be  raised  on  their  estates  ;  and  with  respect  to  the  reservation  of  the  equity  of 
redemption,  it  may  be  said,  that  mortgagees  prefer  having  it  in  such  a  form  as 
not  to  call  on  them  to  determine  any  questions  as  to  who  is  entitled.  But 
when  you  consider  that  it  is  dealing  with  a  term  overriding  the  estatis  of  chil- 
dren unborn,  and  that  the  persons  entitled  to  say  that  they  would  take  inde- 
pendently of  the  will  describe  themselves  as  having  the  character  of  devisees 
for  life  under  that  will,  it  is  very  difficult  to  reason  away  the  effect  of  that,  and 
to  say  that  they  have  not  submitted  to  it ;  and  if  they  have  done  so,  their  heirs 
cannot  quarrel  with  their  submission.  Instead  of  any  thing  like  continual 
claim,  there  has  been  no  act  of  the  kind. 

Possession  alone  would  be  equivocal ;  but  when  parties  are  willing  to  state 
in  instruments  the  character  and  title  under  which  they  have  and  have  had 
possession,  you  must  attribute  their  possession  to  the  title  and  character  which 
they  state.[l)  You  must  then  consider  them  to  have  been  in  possession  as 
tenants  for  life,  and  how  could  that  be  but  under  the  effect  of  the  will? 

It  has  been  said,  that  this  may  all  have  been  done  as  what  Mr.  Fox  and  Mr. 
Maddocks  thought  the  best  mode  of  arranging  the  matter.  It  would  be  very 
well  to  make  such  an  assertion,  if  they  could  find  out  with  a  considerable  de- 
gree of  accuracy  what  were  the  motives  of  the  parties  at  the  time.  But  that 
is  almost,  if  not  entirely,  impossible,  in  examining  Into  things  that  happened 
nearly  half  a  century  ago :  you  can  then  have  no  better  criterion  to  look  at  and 
abide  by  than  the  documents  which  contain  their  acts. 

[1]  Vide  Dextfr  ▼.  ArvM,  3  Samner,  158.  S.  C.  1  Samner,  118.  Jackson  y.  ParkhurH,  9 
Wend.  209.    Jaekwn  ?.  Btookt,  8  Wend.  426.    Sinclair  v.  Jackmh,  H  Cow.  543. 
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f*513]       ^Supposing  this  not  to  be  capable  of  being  maintained*  (though 
I  confess  I  take  it  to  be  so,)  the  next  question  is,  whether  this  court, 
after  forty-three  years,  can  set  up  a  claim  which  might  have  been  set  up  at 
that  distance  of  time. 

It  was  said  that  the  legal  estate  was  outstanding ;  whether  it  was  or  not  I 
do  not  know,  nor  do  I  apprehend  that  it  is  material.  The  case  of  Cholmon' 
deley  v.  Clinton  has  settled  that ;  for  there  the  legal  estate  was  not  in  Lord 
Cholmondeley  or  in  Lord  Clinton,  but  in  a  mortgagee :  but  as  the  mortgagee 
had  been  dealing  for  one  of  the  parties  just  a  little  bit»  as  Lord  Kenyon 
would  say,  more  than  twenty  years,  the  house  of  lords  held,  that  that  little 
bit  drew  to  that  party  the  right  of  calling  for  the  outstanding  legal  estate. 
That  was  the  case  of  a  mortgai;ee  ;  and  though  a  mortgagee  is  said  to  be  a 
trustee,  yet  there  is  a  great  difference,  and  nothing  proves  it  better  than  this, 
that  though  he  is  a  trustee  for  twenty  years  yet,  if  be  takes  but  a  little  bit 
more,  the  case  becomes  altered.  The  mortgagee  is  not  under  any  obligation 
to  keep  alive  the  equity  of  the  mortgagor.  He  is  a  trustee  for  19  years,  864 
days,  11  hours,  and  59  minutes;  but  at  the  eod^f  the  365th  day  he  is  no 
longer  a  trustees,  if  there  has  been  no  acknowledgment  and  no  a€count.[l] 

Courts  of  equity  say  that  parties  must  come  in  reasonable  time.[SiJ  The 
peace  of  mankind  and  the  security  of  property  require  it.  Then  am  I  at 
liberty  to  say,  against  the  effect  of  all  the  acts  that  have  been  done,  at  tho 
end  of  forty-three  years,  that  an  equity  exists  which  has  not  been  insisted  oq 
from  177  K  Am  I  to  declare  that  the  equity  sought  for  subsists  now,  even  if 
it  be  admitted  that  it  did  exist  immediately  after  the  death  of  Sir  H.  J.  Par- 
ker.   My  opinion  is  that  I  cannot. 

Decree  affirmed. 

[1]  If  the  morlg^see  enten  into  poflseMion,  in  his  chartoter  of  mortgage,  or  by  virtne  of  his 
iDortgf  ge  title  alone,  he  it  for  the  period  of  twenty  years  liable  to  aceoant,  and  if  payment  be 
tendered  to  him,  liable  to  become  trustee  for  the  mortgagor;  bot  if  the  mortgagor  pearmite  tb« 
mortgagee  to  hold  for  twenty  years  without  aecoanting,  or  admitting  his  mortgage  title,  the 
mortgagor  loses  his  right  of  redemption,  and  the  title  of  the  mortgagee  becomes  as  absolute  in 
equity,  as  it  was  previously  at  law ;  and  in  such  a  case,  the  time  runs  against  the  mortgagor 
from  the  moment  the  mortgagee  takes  possession,  and  continues  to  run  against  all  those  claiming 
under  the  mcfftgagor,  whatever  may  be  the  disabilities  to  which  they  may  be  subjected.  R^f^ 
fety  ▼.  King,  1  Keen,  601.  £t  vide*  Markt  v.  PeU,  1  Johns.  Ch.  Rep.  594.  SUt  ▼.  THm  Pre^ 
mdent  ^e.  of  the  Manhattan  Co,  1  Paige,  48.  Athton  ▼.  MUm,  6  Sim.  369.  Dexter  ▼.  Am^d^ 
1  Sumn.  117.  S.  C.  3  Sumn.  152.  Gordon  ▼.  Hobart,  2  Sumn.  408.  Varick  y.  Edwardt,  I 
Hoff.  Rep.  390. 

[3]  Vide  MarquU  Chobmndeley  ▼.  Lord  CUnton,  Tttra.  A  Ross.  107.  Attorney  Oenerml  ▼. 
Lord  Hotham,  id.  209.  S.  G.  t  Russ.  415.  Harpending  t.  Tks  Minuter^  ^.  of  the  DuUk 
Churchj  16  Peters,  455.  Stone  v.  Yea,  ante,  426.  Livingtton^o  exeeutore  ▼.  Lwingel^n,  4 
Johns.  Ch.  Rep.  294,  Humbert  v.  The  Rector  ^c  of  Tnnity  Church,  7  Paige,  195.  Varuk  v. 
Edmarda,  1  Hoff.  Rep.  417.    Heyer  ▼.  Pruyn,  7  Fkige,  465. 
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Cox  v.  Alungham.  [*6'14] 

1899t  Mmj^ 

The  pfobate  act  book  of  the  prerogAtite  teourt,  eonUiDinf  an  entry  of  a  will  being  pro?ed,  and 
of  probate  being  granted  to  the  ezecutort  therein  named,  admitted  as  evidenee  of  thoee  per- 
■one  being  the  ezeeaton,  without  aecoantin^  for  the  non-produdtion  of  the  probate. 

Thb  plaintifiii  claimed  under  an  assignment  of  a  lease  made  by  the  exe- 
cutors of  the  lessee.  To  prove  thht  the  assignors  were  his  executors,  they 
produced  from  doctor's  commons  the  probate  act  book,  containing  an  entry, 
that  his  will  wai  proVed  by  the  executors,  and  probate  granted  to  them. 
The  probate  was  not  produced,  nor  was  any  evidence  offered  to  account  for 
its  non-production.  An  objection  was  taken,  on  the  part  of  the  defendants,  to 
the  reception  of  the  act  book  as  eridence. 

Mr.  Agar  and  Mr.  Lovat^  for  the  plaintiffs,  cited  Garrett  v.  Listeria) 
where  the  book  of  the  ecclesiastical  court,  "  wherein  was  entered  the  act  or 
order  of  the  court  for  the  granting"  of  letters  of  administration,  was  received 
as  evidence  of  the  party  being  administrator.  They  also  cited  Shepherd  v. 
Shorthose,{b) 

Mr.  Wingjield,  Mr.  Home^  Mr.  Sugden,  and  Mr.  Barber,  on  the  other 
side. 

The  proper  evidence  of  the  person  in  question  being  executor  is  the  pro- 
bate, and  in  order  to  render  any  other  proof  admissible,  it  should  first  be 
shown,  that  the  probate  could  not  be  procured,  and  then  the  next  best  evi- 
dence is,  an  exemplication  of  it,  which  should  have  been  produced  here. 
Garrett  v.  Lister  was  the  case  of  proof  of  administration,  with  respect 
to  which  there  is  a  distinction,  arising  from  its  being  the  practice 
*of  the  ecclesiastical  court  not  to  grant  exemplifications  of  letters  of  [*515] 
administration  :(c)  hence  the  certificate  of  the  court  that  administra- 
tion has  been  granted,  or  the  act  book  is  admissible.  But  even  in  that  case 
the  administrator,  before  he  can  have  recourse  to  this  evidence,  must  show 
that  the  letters  of  administration  have  been  lost.(^(i) 

The  Master  of  the  Rolls  : — The  thing  which  it  is  required  to  prove  is, 
to  whom  the  ecclesiastical  court  baa  granted  the  power  of  administering  the 
property.  The  ordinary  evidence  is  the  probate,  which  is  a  copy  of  the  will 
with  a  certificate  under  the  seal  of  the  court,  that  probate  has  been  granted  to 
the  executor.  It  is  only  the  act  of  the  ecclesiastical  court  that  is  to  be  proved. 
Now  we  have  here  the  original  book  containing  the  entry  of  the  act  of  the 
court.  The  probate  is  only  a  copy  of  this  act :  this  is  the  original,  and,  there- 
fore, the  primary  evidence.     But  even  an  examined  copy  of  the  probate  would 

(a)  I  Levinz,  35.    See  the  other  eaies  ooUeeted  by  Mr.  ^Phillipf,  Treatiie  on  Evidenee,  p. 
319,  3d  edition. 
(6)  I  Strange,  412.  (c)  Bull  N.  P.  845.  {d)  Ibid.  108. 
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be  evidence  of  the  person  being  executor,  I  observe,  that  it  is  so  laid  down 
in  Mr.  Phillips'  book,(a)  and  in  Uoe  v.  Nelthorp,{h)  and  in  Kings.  Hatfnes,{c) 
befoie  Lord  Holt,  and  this  without  proving  that  the  probate  itself  is  lost. 

In  the  case  cited  from  Levinz,  it  is  said  that  title  was  made  to  a  ternn  as 
administrator,  but  no  letters  of  administration  were  produced  ;  it  does  not  say 
that  they  were  lost ;  and  the  book  of  the  ecclesiastical  court  was  received. 
That  case  is  in  point.    The  book  produced  was  like  this,  the  one  in  which  the 

grant  is  entered.    It  cannot  possibly  make  any  difference  whether  it  is 
[•516]    the  case  of  an  executor  or  administrator  ;  for  all  that  is  *waoted  in 

either  case  is  to  show,  that  the  ecclesiastical  court  gave  authority  to 
the  person  in  question  to  administer. 


De  TaSTET  t;.  BORDSNAVE. 


Id31 ;  May  24,  June  28,  Jidjr  9.    1832 ;  Jan.  2I»,  Fob.  8,  May  II. 

Both  parties  ordered  to  be  examined  upon  the  trial  of  an  ietoe,  directed  cipon  a  motion  for  an  in- 

JQoction,  Ropported  by  Uie  plaintifi^i  affidavit,  and  oppoeed  upon  the  affidavit  of  the  defendant 

contradicting  it. 
An  order  directing  an  iesne,  not  to  be  appealed  fh>m  after  the  trial  has  taken  place.    Semblt, 

The  bill  stated  that  the  plaintiff  and  defendant  were  partners  in  the  mer- 
cantile house  of  Bize,  Bordenave  &  Co. ;  that  the  plaintiff  had  lately  given 
a  notice  of  dissolution,  but  that  the  defendant  was  continuing  to  carry  on  the 
business  :  it  prayed  an  account,  a  receiver,  and  an  injunction  to  restiain  the 
defendant  from  interfering  with  the  partnership  property,  and  from  using  the 
partnership  name.  Upon  the  filing  of  the  bill  an  application  was  made  to  the 
Master  of  the  Rolls  for  an  injunction,  upon  a  petition  stating  the  above  circum- 
stances, and  an  affidavit  by  the  plaintiff  in  support  of  it. 

The  defendant  made  an  affidavit,  denying  the  partnership,  and  stating  him- 
self to  be  solely  concerned  in  the  house,  in  which,  however,  he  had  been  as- 
sisted by  the  plaintiff,  who  was  his  uncle :  he  represented  thnt  the  plaintiff*, 
having  guarantied  his  engagements,  required  that  half  of  the  profits  of  the 
house  should  be  set  apart  in  the  books  in  his  name,  to  indemnify  him  from  any 
liability  in  consequence  of  such  guaranty,  but  that  all  the  profits  were  to  be- 
long to  the  defendant,  who  was  to  receive  them  as  soon  as  the  plaintiff's  gua- 
ranty shall  be  satisfied. 

The  petition  being  heard  on  the  25ih  of  September,  1819,  the  Master  of 

the  Rolls  did  not  grant  the  injunction,  but  ordered  an  issue  to  try  whether 

the  plaintiff  was  a  partner  in    the    house   of   Bize,   Bordenave  Sc 

[•517]    *Co.,  and  any  special  matter  was  to  be  endorsed  upon  the  posiea  ;  and 

it  was  ordered,  that  each  party,  plaintiff  and  defendant,  should  attend 

at  the  trial  of  such  issue,  and  be  examined  upon  oath,  as  to  the  matter  of  the 

(a)  P.  317, 3d  ediUoo.  (6)  3  Salk.  154.    1  Ld.  Raym.  154.  (e)  Skin. 584. 
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•aid  issue :  further  directions  were  reserved  till  after  the  trial  of  the  issue,  with 
liberty  to  the  parties  to  apply. 

The  trial  was  delayed  for  some  time  by  the  absence  of  the  plaintiff  from 
England.  On  his  return,  in  June,  1880,  he  moved,  before  the  Vice-Chancel- 
lor,  for  the  production  of  papers  with  a  view  to  the  trial ;  and  an  order  was 
made  accordingly,  upon  his  undertaking  to  set  down  the  issue,  at  the  then 
sittings  of  the  court  of  king^s  bench.  The  trial  came  on  at  Guildhall  in  Octo- 
ber in  the  same  year :  both  parties  were  examined,  and  a  verdict  found  in 
favor  of  the  defendant.  The  plaintiff  now  petitioned  for  a  re-hearing  of  the 
order  of  the  25th  of  September,  1819,  so  far  as  it  directed  the  examination  of 
the  parties  at  the  trial  :  he  also  gave  notice  of  an  application  for  a  new  trial. 
The  petition  of  re-hearing  came  on  first.  It  was  alleged  that  the  minutes  of 
the  order  of  September,  1819,  were  drawn  up  by  the  plaintiff's  solicitor. 

Mr.  Agar,  Mr.  Liiiledale^  and  Mr.  Pepys,  for  the'plaintiff,  contended,  that 
the  order  for  examining  both  parties  at  the  trial  was  unprecedented,  and  that 
such  Orders  could  not  be  made,  except  by  consent,  or  in  bankruptcy,  where 
the  course  of  proceeding  is  altogether  different,  the  affidavits  of  the  parties 
interested  being  admitted.  In  general,  when  a  party  is  ordered  to  be  examined 
at  the  trial  of  an  issue,  it  is  either  where  he  is  a  formal  party  without  interest, 
or  if  he  be  interested,  where  the  opposite  party  is  desirous  of  interrogating  him 
before  a  jury,  for  the  purpose  of  eliciting  from  him  admissions  against 
himself,  hoping  to  ^ prove  his  story  fabricated,  by  subjecting  him  to  [*518J 
the  scrutiny  of  a  rigid  cross-examination.  This  is  quite  analagous  to 
the  usual  course  in  equity  :  it  is  only  substituting  a  viva  voce  for  a  written  ex- 
amination. But  the  present  order  is  quite  different :  according  to  the  con- 
struction put  upon  it,  the  effect  has  been,  that  each  party  was  called  to  prove 
his  own  case  ;  and  as  there  was  not  much  other  evidence,  the  verdict  depended 
on  the  comparative  credibility  of  the  plaintiff  and  defendant.  A  court  of  equity 
cannot,  however,  act  upon  evidence  of  this  description  :  the  statements  of  the 
parties  could  be  of  no  effect  at  the  hearing,  except  as  against  themselves ;  then 
upon  what  principle  can  such  proofs  be  let  in  through  the  medium  of  a  jury  ? 
If  a  decree  were  to  be  made  according  to  the  verdict,  it  would  be  the  result  of 
evidence  which  the  court  itself  could  not  have  listened  to.  If  it  was  not  the 
object  that  the  parties  should  be  examined  on  their  own  behalf,  the  order  has 
been  misunderstood  at  law. 

Mr.  Home,  Mr.  Puller,  Mr.  Treslove,  and  Mr.  Campbell,  for  the  defendant: 
-^In  several  instances  orders  for  the  examination  of  both  parties  have  been 
made,  where  the  facts  disputed  rest  in  their  knowledge  only ;  the  court,  in 
ordering  issues^  exercising  a  power  of  having  the  trial  conducted  in  the  man- 
ner most  satisfactory  to  it.  The  practice  is  staled  thus  by  the  Vice-Chancel- 
lor,  in  Ex  parte  Dister.{a)  Harwood  v.  Harwood,{b)  and  Gardiner  v.  Rowe,{c) 
are  instances  of  the  kind.((2)     A  similar  order  was  made  in  ft  case  of  Peacock 

(a)  Buck.  234.  (b )  Cit.  4  Madd.  236.  (c)  4  Madd.  236. 

(d)  See  Hiward  ?.  BiaUhwaU;  1  Y.  &  B.  374.    Rogerson  ▼.  Whlttington,  1  Siranat.  39< 
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V.  Peacock  in  1814.  Besides  this,  the  order  in  question  was  obtained 
f*519]  by  the  plaintiff,  who  *at  the  time  made  no  objection,  who  afterwards 
made  a  motion  founded  upon  it,  and  went  to  trial,  acquiescing  until  an 
unfavorable  verdict  was  given  :  he  is  not  now  at  liberty  to  attempt  to  get  rid 
of  an  order,  of  which  he  would  have  taken  the  benefit,  if  the  result  had  been 
different. 

The  If  aster  op  the  Rolls  : — ^The  application  for  the  injunction  was 
made  in  the  ordinary  course  ;  but  there  were  contradictory  affidavits  as  to  the 
material  facts,  which  made  it  probable  that  the  ease  would  ultimately  be  the 
subject  of  an  issue.  I  do  not  recollect  which  party  proposed  it,  but  I  believe 
it  was  convenient  to  both  to  have  it  tried  as  soon  as  possible.  The  order  is 
not  expressed  to  be  made  by  consent,  and  therefore  cannot  be  treated  as  such  ; 
but  I  think  it  would  have  been  more  correct  if  the  party  who  drew  it  up  had 
stated  it  as  being  by  consent ;  for  the  court  would  certainly  not  have  imposed 
these  terms  itself;  J  am  sure  that  I  should  not  have  made  the  order,  if  I  had 
not  seen  that  the  measure  was  approved  by  both:  and  if  the  plaintiff  then 
thought  it  proper,  he  does  not  now  come  with  a  very  good  grace  to  complain 
of  an  order  thus  drawn  up  and  acted  upon. 

The  order  was  made  in  September,  1819.  The  complaint  is  not  made  till 
a  year  after,  and  after  the  trial  has  taken  place.  Then  is  it  not  too  late  for 
this  application,  at  least  at  the  instance  of  the  party  drawing  up  the  order,  and 
thus  acting  on  it  ?  If  it  was  inaccurate,  there  was  ample  time  before  the  trial 
to  set  it  right ;  instead  of  which  an  application  was  made  for  the  purpose  of 
prosecuting  it.  Even  at  the  trial  no  objection  was  made,  as  1  understand,  to 
the  examination  of  the  parties  in  this  manner.  Surely  all  this  is 
[*520]  enough  to  *preclude  the  party  who  obtained  the  order  from  now  com- 
plaining of  it. 

Therefore,  even  if  the  order  was  incorreet,  it  would  be  a  material  question, 
whether  it  is  not  too  late  to  rectify  it ;  but  I  am  of  opinion  that  it  is  one  which 
according  to  the  practice  of  the  court,  may  be  made  where  the  circumstances 
require  it.  An  issue,  being  intended  to  inform  the  conscience  of  the  court, 
may  be  tried  in  any  manner  and  with  any  qualifications  which  the  court  thinks 
fit.[l]  As  to  this  point  the  cases  cited  are  sufficient  {  and  I  am  persuaded 
that  many  other  cases  have  occurred  where  the  same  has  been  done.  Under 
these  circumstances,  the  petition  of  re-hearing  must  be  dismissed,  and  I  think 
jt  is  a  case  in  which  it  must  be  dismissed  with  full  costs. 


The  application  for  a  new  trial  was  then  made :  it  was  discussed  at  con- 
siderable length  with  referenoe  to  the  evidence  and  the  facts  of  the  case,  and 
was  refused.[2] 

[1]  Vide  Apihorf  ▼.  Comttocjt,  3  ^ai^,  483. 

[8]  As  to  gnnting  pi  new  trial  upon  a  feinrned  iaaiie,  tee  Head  v.  Htad^  Turn,  dt  Raw.  138.  S. 
C.  1  Sim.  &  9ta.  150.  Barker  v.  J?ay.  3  Ron.  63.  Van  Aht  ▼.  Hunter,  5  Johna,  Ch.  Rep.  154. 
Jiuhck  y.  MuUck,  1  Edw.  Ch.  Rep.  14.  1  Hoff.  Pract.  513,  14. 
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1822 ;  January  29. — The  plaintiff  appealed  to  the  Lord  Chancellor ;  and  the 
motion  for  a  new  trial,  and  the  appeal  from  the  order,  directing  the  issue,  were 
DOW  brought  on  together. 

Mr,  Scarlett^  Mr.  Agar^  Mr.  Littledale,  and  Mr.  Pepys,  for  the  plaintiff. 

Mr,  Horne^  Mr.  PuUitr,  and  Mr.  Treslove^  for  the  defendant. 

The  Lord  Chancellor,  upon  the  opening  of  the  case,  with  reference 
to  the  direction  in  the  order  for  the  ^examination  of  the  parties,  said  [*521} 
that  it  was  a  ?ery  common  thing  in  bankruptcy  and  in  causes  also. 
This  order  is  imperative,  making  it  necessary  that  both  should  be  examined ; 
if  it  only  gave  liberty  to  examine  them  it  would  be  different :  in  that  case  there 
would  be  no  default  in  not  calling  them.  But  this  order  is  as  plain  as  possible  : 
both  are  to  attend  and  be  examined.  This  matter  is  often  mistaken  at  com- 
mon law.  Where  the  parties  are  to  be  examined,  it  is  not  meant  that  they 
should  be  witnesses  for  themselves  or  for  the  other  side,  but  they  are  wit^ 
nesses  for  this  court. 

It  is  difficult,  certainly,  to  know  on  what  principle  the  court  proceeds  in 
these  cases.  If  there  be  only  the  evidence  of  one  witness  against  the  answer, 
the  court  will  not  make  a  decree  upon  it ;  and  yet  if  the  cause  is  sent  to  an 
issue,  and  it  appears  upon  the  postea  that  only  one  witness  was  examined,  the 
court  will  make  a  decree  founded  upon  it. 

I  apprehend  this  matter  came  before  the  Master  of  the  Rolls,  upon  the  bill 
and  affidavit  on  the  one  side,  and  affidavit  on  the  other.  The  injunction  was 
asked  for  upon  the  affidavit  of  one  party,  and  opposed  upon  that  of  the  other : 
it  was  not  at  the  hearing  but  on  motion  :  an  issue  was  directed  ;  then  was  it 
not  fit  that  both  of  them  should  be  examined  ? 

Besides,  on  another  ground,  I  would  not  disturb  this  order.  If  the  petition 
of  re-hearing  was  lodged  before  the  trial,  an  application  should  have  been  made 
by  motion  to  stay  it.  If  the  application  for  the  re-hearing  was  not  made  till 
after  the  trial,  it  was  too  late.[l]  But  I  am  clearly  of  opinion  that  the  order  is 
right. 


*The  Lord  Chancellor  stated  the  subsunce  of  the  bill  and  the  [*522] 
affidavits.  The  application  for  the  injunction  could  only  be  supported 
by  such  evidence  as  the  plaintiff  by  his  own  affidavit  could  furnish,  and  that  was 
answered  on  the  part  of  the  defendant.  The  affidavits  were  read,  not  with  a 
view  to  determine  whether  the  court  should  decree  a  partnership  account, 
but  to  determine  whether  it  should  in  the  first  instance  lay  its  hands  on  the 

[1]  As  to  waiv«r  in  matten  of  praotiee,  tee  Oarviek  ▼.  Young,  pott,  534.  Atnory  ▼.  Broderick^ 
poot,  590.  Fulton  ▼.  RomooU^  I  Phige.  180.  Lanoing  y.  T^uotoeo  ^,  of  LantinghiuTgk,  4  Pftige, 
519.  Tko  Mohawk  ^,  Co,  ▼.  ArUhtt,  6  Patge,  83.  ButUr  ▼.  Emmait,  8  Pfeige,  13.  Uayd  ▼. 
Lord  Trimbleion,  1  Hog.  483.  Hookiru  ▼.  Utnfd,  1  Sim.  &  Sta.  393.  Hay  ▼.  Power,  3  Edvr. 
Ch.  Rep.  494.  The  Farmef*9  Loan  ^.  Co,  ▼.  Reid,  3  Edvr.  Ch.  Rep.  414.  1  Hoff.  Praot.  417. 
The  prmoipU  of  waiver,  does  not  apply  to  a  Toid  or  erranooiia  order,  Leti  ▼.  Ward,  1  Sim.  k,  Sta. 
335.    Johnatan  v.  Biotmar^  3  Bdw.  Ch.  Rep.  338, 
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property  in  favor  of  a  person  stating  himself  to  be  entitled  to  an  interest 
in  it.[l] 

When  the  motion  came  on,  it  was  impossible  to  grant  the  injnnction  ;  for 
the  plaintiff  resting  on  an  affidavit,  if  that  is  directly  contradicted  by  another 
affidavit,  the  court  does  not  know  how  to  deal  between  the  two.  The  plain- 
tiff represented  that  the  person  carrying  on  this  concern  as  his  own,  was  really 
carrying  on  a  partnership  concern  :  the  defendant  denied  the  partnership,  stat- 
ing himself  to  be  solely  interested.  In  such  a  state  of  things  the  court  could 
only  be  neuter,  and  granting  an  issue  was  more  favorable  to  the  plaintiff.  The 
Master  of  the  Rolls  must  have  considered  that  if  there  should  be  a  verdict  for 
the  plaintiff,  the  affidavit  of  the  defendant. would  be  displaced  by  it,  and  that  he 
would  then  be  able  to  act  upon  the  affidavit  of  the  plaintiff,  which  he  could  not 
do  while  it  was  contrasted  with  the  other.  He  was  also  of  opinion,  and  I 
think  he  was  quite  right,  that  upon  this  applicatiuii,  with  these  affidavits,  it  was 
very  fit  that  the  jury  should  try  the  credit  of  these  parties ;  and  it  should  be 
understood  that  when  they  are  ordered  to  be  examined,  they  are  not  to  be  con- 
sidered as  the  witnesses  of  either  side  but  of  this  court  which  orders  them  to 
be  examined.  It  is  not  of  any  great  importance  whether  they  were  examined 
first  or  last;  it  is  enough  that  they  were  examined,  and  that, 
[*523]   ^therefore,  that  which  the  court  directed  has  been  done. 

His  Lordship  then,  after  going  through  the  evidence,  refused  the 
motion  for  a  new  triaU 


Orrok  v.  Binnet. 

Bouj.— 1899 ;  Mty  7, 9,  IS. 

On  a  bill  by  an  eneator  to  reeorer  a  frniil  belonging  to  the  teetttor,  it  appetring  thtt  the  teetotor'n 
debts  were  paid,  and  that  the  fund  wae  bequeathed  to  infanta,  the  oonrt  refused  to  hare  it 
transferred  to  the  executor,  but  secured  it  in  court  for  the  benefit  of  the  infants. 

Thc  bill  in  this  cause  was  filed  to  obtain  a  transfer  of  a  sum  of  3657/.  14t. 
7(f.  four  per  ceou.  standing  in  the  name  of  the  defendants  as  trustees  for 
W.  Brook,  deceased.  W.  Brook  had  died  in  1810,  having  bequeathed  this 
sum  to  the  plaintiff's  children,  who  were  infants,  and  appointed  the  plaintiff 
his  executor.    It  was  understood  that  his  debts  had  been  paid. 

Mr.  Wingfield  and  Mr.  Norton,  for  the  defendants,  submitted  to  transfer 
the  fund ;  suggesting,  that  as  the  court  was  informed  of  its  belonging  to  in- 
fants, it  should  be  secured  for  their  benefit,  instead  of  being  paid  over  to  the 
plaintiff. 

Mr.  Wakefield,  for  the  plaintiff,  contended  that  in  a  suit  by  an  executor,  to 

[1]  As  to  raoeiYing  affidayits  in  support  of  an  injonation,  see  BtmrMti  w.  Tickril,  ante,  154,  and 
noU,  ibid. 
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get  in  the  assets  of  his  testator,  the  court  was  in  the  habit  of  handing  them 
to  him,  as  the  person  legally  entitled,  and  leaving  him  to  administer  them  in 
the  ordinary  way,  without  inquiring  whether  the  debts  were  or  were  not  paid. 
The  legatees  were  not  precluded  by  this  course  from  any  remedies  they  might 
see  reason  to  take. 

Ths  Master  of  thb  Rolls  : — The  bill  here  is  filed  twelve  years  after 
the  testator's  death.  There  is  no  suggestion  that  this  fund  is  wanted 
*for  the  purpose  of  paying  debts.  It  has  hitherto  stood  in  the  [*524j 
names  of  trustees,  and  the  plaintiff  now  desires  that  it  should  be  trans^ 
ferred  to  him  ;  but  is  it  not  safer  to  have  it  secured  in  court  till  the  children 
attain  twenty-one  7  If  the  executor  were  not  so  respectable  as  he  is  in  this 
case,  or  if  he  were  engaged  in  trade,  could  the  court  hazard  the  property  by 
handing  it  over  to  him  ?  Being  apprised  that  the  fund  is  one  belonging  ex-* 
clusively  to  infants,  I  must  direct  it  bi  brought  into  court,  not  from  any 
suspicion  of  the  party,  but  upon  general  principles.  There  is  sufficient 
ground  for  considering  this  to  be  a  clear  fund  belonging  to  the  infants,  and  the 
court  is  bound  to  protect  it.  The  infants  should  be  added  as  parties  to  the 
suit,  and  the  money  brought  into  court. 


The  bill  was  amended  by  adding  the  infants  as  co-plaintiffs  ,  and  a  decree 
was  afterwards  made,  directing  the  fund  to  be  paid  into  courti  and  the  divi- 
dends to  be  paid  to  the  father  for  the  maintenance  of  the  infants. 

Reg.  Lib.  B.  1821.  fo.  1762. 


Carvick  t>.  Young. 


1823;MftyS0. 

Imifolarit J  of  tobpcnia  to  bear  jadgnest  waiTod  bf  appeving  on  a  motion  to  advance  the  eaoae, 
and  not  then  taking  the  objection. 

Mr.  Wingfield  for  the  defendant  moved  to  discharge  the  decree  io  this 
cause,  upon  the  ground  that  the  subpoena  to  hear  judgment  was  incorrect,  the 
plaintiff's  name  being  spelt  Canick  in  it.  I'he  defendant  did  not  appear  at 
the  bearing,  and  the  decree  was  made  by  defiiult.  Previously  to  the  hearing, 
but  after  the  cause  was  set  down,  a  motion  had  been  made  to  ad- 
vance it,  upon  which  the  defendant  appeared  by  ^counsel  and  op-  [*525] 
posed  it,  but  the  objection  to  the  subpoena  was  not  noticed  upon  that 
occasion. 

Thb  Lord  Chancellor  : — It  strikes  me  that  if  the  cause  was  set  down^ 
and  a  subpoena  served  with  the  name  of  Carrick  instead  of  Carvick,  and  the 
defendant  afterward  appeared  on  a  motion  to  accelerate  the  hearing,  without 
objecting  on  the  ground  of  that  error,  be  could  not  afterwards  take  that  objec- 
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tion.    The  cause  could  not  be  advanced  if  it  was  not  regularly  set  down.    Why 
did  not  you  then  state  that  you  had  not  been  regularly  served. 

^  Motion  refused.[  1  ] 


TVNDALfc  V.  Warrb. 

1833  i  Jane  4. 

A  person  present  at  the  sale  allowed  to  open  biddingrs,  bnt  a  larger  adTsnce  eipected  from  bim. 

A  MOTION  was  made  to  open  biddings,  on  behalf  of  a  person  who  had  at- 
tended by  his  agent  at  the  sale.  An  advance  of  600/.  upoil  3800/.  was  of- 
fered. The  motion  had  been  made  before  the  Vice- Chancellor,  and  was  refused 
by  him. 

The  Attorney  General  and  Mr.  Simpkinson^  in  support  of  the  motion  con- 
tended, that  the  rule  laid  down  in  the  case  of  ATCullock  v.  Cotbach,{a)  that  a 
person  present  at  the  sale  should  not  be  allowed  to  open  biddings,  was  opposed 
to  numerous  authorities.    Rigby  v.  Macnafnafa,{b)  Barker  v.  Preston,{c)  and 

Thomhill  V.  ThomhilLid) 
[*526]  *Mr.  Treslove  on  the  other  side,  urged  the  injurious  consequences 
of  allowing  biddings  to  be  opened  in  all  Cases.  The  practice  must 
have  originated  in  an  idea  of  there  being  some  equitable  grounds  for  a  re-sale, 
most  probably  upon  the  supposition  of  there  having  been  surprise  or  some 
other  circumstance  preventing  the  party  from  bidding.  That  is  out  of  the 
question,  where  he  has  attended  the  sale,  purposely  reserving  his  offer  till  he 
knows  the  result. 

The  Lord  Chancellor  : — For  many  years  that  I  have  been  here,  I  have 
heard  the  practice  of  opening  biddings  lamented,  and  I  cannot,  therefore,  ac- 
count for  its  having  continued  the  rule  of  the  court,  except  upon  a  notion  which 
I  believe  to  be  well  founded,  that  there  is  in  general  more  real  wisdom  in  ad- 
hering to  the  old  practice  than  in  adopting  new  rules.  If  it  is  to  be  laid  down 
as  the  rule,  that  a  person  present  at  the  sale  is  not  to  open  the  biddings,  it 
must  be  a  rule  made  under  very  different  circumstances  from  those  in  which 
it  is  now  supposed  to  prevail.  I  should  not  think  it  right  to  alter  the  practice 
without  consulting  the  Master  of  the  Rolls  and  the  Vice-chancellor ;  and  if  it 
be  right  to  make  any  general  rule,  it  ought  to  have  publicity  given  to  it  be- 
fore it  is  acted  upon. 

The  court  certainly  looks  with  jealousy  upon  the  circumstance  of  the  person 
applying  having  attended  the  sale,  and  the  way  in  which  that  jealousy  has 
been  exercised  has  been  by  expecting  a  larger  offer  to  be  made,  under  the 
idea  of  having  a  compensation  by  the  largeness  of  the  offer  for  any  loss  that 

(a)  3  Madd.  314.  (b)  6  Ves.  117.  (e)  16  Ves.  140.  (<f)  3  Jac.  &  Walk.  347. 

«     [1]  Vide  Dt  T0MUt  v.  Boardnumet  ante,  531,  and  note  ibid.  >. 
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may  ha?e  arisen  from  the  want  of  competition  at  the  sale.    There  can  be  no 

general  rule  upon  the  subject,  but  I  think  this  offer  of  600/.  ought  to  be  ac* 

cepted.    I  state  this  without  prejudice  to  what  may  be  done  hereafter 

by  any  general  ^order  made  with  the  assistance  of  the  Master  of  the    [*527] 

Rolls  and  the  Vice* Chancellor  )  and  I  think  that  considerable  publicity 

ought  to  be  gi?6n  to  any  such  order,  that  persons  bidding  in  the  office  may 

know  what  the  rule  is.[l] 


Taylor  v.  Oldham  < 

1893 ;  Jane  13,  1^. 
After  a  decree  in  one  of  two  etiitfl  commfended  in  the  Hame  of  Sd  idfant^  it  is  ncft  Ufual  to  refef  it 

to  the  matter  to  inquire  which  eait  ia  meet  bene^riah 
But  under  the  circamitances  the  next  friend  in  the  suit  in  which  a  decree  had  been  made  wae  i^- 
moved,  and  the  next  friend  in  th6  other  sait  eubstituted  for  him. 

The  infant  plaintiff  was  entitled  to  some  real  estate,  and  to  the  t^esidue  of 
the  personal  estate  of  her  father ;  her  mother  was  her  guardian,  and  also  exe- 
cutrix to  the  father.  A  bill  was  filed  in  the  name  of  the  infant  by  S.  Tay- 
lor, her  patfinal  grandmother,  as  her  next  friend,  against  the  infant's  mother 
and  her  husband,  for  an  account.  The  defendants  appeared,  and  took  dn 
order  for  time  to  answer.  In  the  mean  time  a  second  bill  was  filed  for  the 
same  purpose  against  the  same  defendants,  in  which  the  infant  was  plaintiff, 
by  T.  Kodber,  her  maternal  grandfather,  as  her  next  friend  ;  in  this  suit  the 
same  solicitor  acted  for  the  plaintiff  and  defendants,  an  answer  was  put  in, 
and,  about  three  weeks  after  the  bill  was  filed,  the  cause  was  heard  by  con- 
sent at  the  rolls,  when  a  decree  was  made  for  taking  the  accounts,  and  for 
the  appointment  of  a  receiver.  Under  this  decree  the  son  of  the  next  friend 
was  proposed  and  appointed  to  be  receiver.  The  next  friend  in  the  first  suit 
afterwards  obtained  an  order  for  the  master  to  inquire  which  of  the  two  suits 
was  most  for  the  benefit  of  the  infant  plaintiff.  The  master  reported,  that  it 
would  be  most  for  the  benefit  of  the  infant,  that  the  first  suit  should  be  pro- 
secuted ;  being  of  opinion,  that  the  second  was  a  contriyance  to  elude 
the  effect  of  the  first,  and  to  place  the  conduct  of  the  ^proceedings  in  [*52b] 
the  hands  of  the  defendants'  friends.  Upon  this  report  an  order  was 
made  by  the  Yice-ChanceHor,  on  the  20th  of  April,  1822,  on  the  motion  of 
the  next  friend  in  the  first  suit,^  directing  that  all  proceedings  in  the  second 
suit  should  be  stayed,  that  a  receiver  should  be  appointed  in  the  first,  and 
that  the  next  friend  in  the  second  suit  should  pay  the  costs  of  the  reference 
and  the  motion.  A  motion  was  now  made  on  the  part  of  the  next  friend  in 
the  second  suit  to  discharge  this  order. 

[1]  Vide  Gartionf  T.  BdwardM,  I  Sim.  h  Sto.  SO.    Brwk/UU  t.  BradUf,  id.  23. 

« 
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Mr.  Hart  and  Mr.  Pepy$  in  support  of  the  motion  contended,  that  after  a 
decree  it  was  irregular  to  refer  it  to  the  master  to  inquire,  whether  the  suit 
was  for  the  benefit  of  the  infant,  and  that  the  proceedings  under  the  decree 
ought  not  to  be  suspended  on  the  ground  of  the  pendency  of  another  suit, 
which  had  not  come  to  an  hearing.  They  also  submitted,  that  the  decree 
liaving  been  pronounced  by  the  Master  of  the  Rolls,  the  Vice-ChancelloT 
had  no  jurisdiction  to  make  an  order,  preventing  it  from  being  carried  into 
effect. 

Mr.  Heald  and  Mr.  T^d  on  the  other  side.  ' 

The  Lord  Chancellor  : — With  respect  to  the  question  of  jurisdiction,  1 
must  look  into  the  act.  I  remember  that  it  does  not  give  power  to  the  Vice- 
Ctiancellor  to  alter  any  order  made  by  the  Master  of  the  Rolls,  and  does  not 
give  the  Lord  Chancellor  power  to  authorize  him  to  do  so.  There  is  consider- 
able difficulty  of  another  kind  ;  for  though  I  admit  that  where  there  are  two 
suits,  in  one  of  which  a  decree  has  been  made,  the  other  not  having  arrived 
at  a  decree,  it  is  not  usual  to  make  this  reference  to  the  master,  yet  I  will  not 
say  that  there  may  not  be  exceptions,  and  an  exception  may  per- 
[*529J  haps  be  furnished  by  an  amicable  suit  of  *this  sort.  But  there  is 
this  difficulty,  that  there  may  perhaps  never  be  a  decree  in  the  first 
cause.  The  receiver,  who  has  been  appointed,  is,  I  believe,  a  very  respec- 
table person  :  but  the  son  of  the  next  friend  is  not  the  person  whom  he  ia 
most  likely  to  check  and  control. 

June  15. — ^Thb  Lord  Chancellor  said  he  thought  it  was  not  right  that 
the  son  of  the  next  friend  should  be  the  receiver.  He  thought  that,  instead  of 
staying  the  proceedings  in  the  second  suit,  it  would  be  more  according  to  the 
practice  of  the  court,  to  convert  it  into  an  adverse  suit,  by  giving  the  conduct 
of  it  to  the  other  parties  rather  than  to  trust  to  the  chance  of  the  first  suit 
coming  to  an  hearing. 

The  order  of  the  22d  of  April,  1822,  was  discharged.  T.  Rodber  was  dis- 
charged from  being  the  next  friend  of  the  infant  plaintiff  in  the  second  suit ; 
and  it  was  ordered  that  S.  Taylor  (the  next  friend  in  the  first  suit)  should  be 
the  next  friend  in  the  second  suit,  in  the  room  of  T.  Rodber.  It  was  also  or- 
dered that  the  receiver  should  be  discharged  and  another  appointed.  The 
Gbsts  on  the  part  of  the  plaintiff  in  both  suits  were  to  be  taxed  and  paid  by  the 
receiver  out  of  the  estate,  without  prejudice  to  any  application  by  the  infant 
plaintiff  for  reimbursing  her  estate  those  costs.[l] 

Reg.  Lib.  B.  1821,  fo.  1718. 

[II  As  to  refereoce  whether  suit  ie  for  benefit  of  inftnt«  we  Fulton  t.  Rotevelt,  I  Paige,  178. 
Idley  V.  Bowen,  11  Wend.  937.     CampUU  t.  Cmmphea,  9  Ruie.  Sl  M.  95. 


CASES  IN  CHANCERY.  531 


1839.— Arooiy  ▼.  Bfodrick. 


•Amory  V,  Brodrick.  [*630] 

1639 ;  Jone  13.  15. 

Oa  a  reference  to  the  master  to  inquire  whether  proceeding!  at  law  and  in  equity  are  for  the  tame 
matter,  all  proceeding;*  are  in  general  stayed  in  the  mean  time. 

Bat  where  the  plaintiff  haTing,  before  the  order  was  drawn  op,  proceeded  at  law,  the  defendant 
had  applied  to  the  eoort  of  law  and  obtained  time  upon  terms,  it  was  held,  that  he  had  waived 
the  benefit  of  the  order,  and  was  bound  by  the  intermediate  proceedings. 

Teib  bill  in  this  cause  was  filed  in  October,  1891  ;  the  defendant  Brodrick 
having  put  in  his  answer,  obtained  an  order  on  the  24th  of  April,  1822,  for 
the  plaintiff  to  elect  to  proceed  in  this  suit,  or  in  an  action,  which  he  had  com- 
menced in  the  court  of  king's  bench.  On  the  lOih  of  May  the  plaintiff  moved 
before  the  Vice-Chancellor,  to  discharge  this  order,  when  the  usual  order  was 
mffde  for  a  reference  to  the  master*  to  inquire  whether  the  pKintiff's  proceed- 
ings at  law  and  in  equity  were  for  the  same  matter.  It  did  not  appear  that  any 
thing  passed  upon  the  discussion  of  this  motion,  with  reference  to  the  question^ 
whether  the  plaintiff  was  to  be  permitted  to  proceed  in  the  mean  time.      ^ 

The  order  of  the  10th  of  May  was  not  drawn  up  for  some  time,  in  conse- 
quence, as  the  plaintiff  stated,  of  the  pressure  of  business  at  the  register's 
office.  The  plaintiff  having  obtained  interlocutory  judgment  at  law,  on  the 
18th  of  May,  gave  notice  of  his  intention  to  execute  a  writ  of  inquiry  on  the 
3d  of  June.  The  defendant,  on  the  25ih  of  May,  issued  a  summons  to  show 
cause  why  the  execution  of  the  writ  should  not  be  stayed  on  account  of  the 
absence  of  a  material  witness ;  and  on  the  30th  of  May,  after  an  hearing  be- 
fore Mr.  Justice  Bay  ley,  the  execution  of  the  writ  was  stayed  for  six  weeks, 
upon  the  defendant  undertaking  to  give  final  judgment  as  of  Trinity  term, 
and  not  to  bring  a  writ  of  error,  or  file  any  bill  in  equity  for  delay. 

The  defendant,  on  the  4th  of  June,  moved,  before  the  Vice- Chan- 
cellor, that  the  plaintiff  might  be  restrained  •from  taking  any  further  [*53l] 
step  at  law  till  the  reference  of  the  10th  of  May  should  be  disposed 
of;  and  also  from  taking  advantage,  or  making  use  of  the  proceedings  which 
had  taken  place  at  law  since  the  10th  of  May.  His  honor  granted  the  motion 
so  far  as  it  sought  to  stay  further  pioceedings  pending  the  reference.  The 
other  part  of  the  motion,  viz.  to  restrain  the  plaintiff  from  taking  advantage  of 
the  intermediate  proceedings  at  law,  was  now  renewed  before  the  Lord  Chan- 
cellor. 

Mr.  Heald  and  Mr.  Knight  in  support  of  the  motion  : — The  order  of  the 
lOih  of  May,  for  a  reference  to  the  master,  to  inquire  whether  the  proceed- 
ings at  law  and  in  equity  are  for  the  same  purpose,  ought,  when  drawn  up,  to 
contain  an  injunction  to  restrain  the  plaintiff  fron  proceeding  in  the  mean  time. 
Mills  V.  Fri/,{a)  Carwick  v.  Young,{b)  Hague  v.  Curtis.{c)  The  Vicc- 
Chancellor  was  of  opinion,  that  the  restraint  on  intermediate  proceedings  was 

(c)  3  Ves.  &.  B.  9.  (5)  9  Swanst.  239.  {e}  1  Jac.  6t  Walk.  449. 
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not  necessarily  to  form  a  part  of  the  order,  unless  specially  applied  for  at  the 
time !  but  we  contend  that  it  is  of  course  lo  insert  it,  and  that  it  ought,  there- 
fore, to  be  considered  as  operating  from  the  10th  of  May.  And  as  no  step 
should  have  been  tafcen  at  law  since  that  time,  the  plaintiff  should  not  be 
allowed  to  avail  himself  of  what  has  been  done  there. 

Mr.  Bart,  on  the  other  side. 

The  Lord  Chanp^lloj^  :*T-The  course  of  proceeding  I  take  lo  have  been 
this.  The  order  to  put  the  plaintiff  to  his  election  was  made  as  of  course. 
The  plaintiff  applied  to  discharge  it ;  the  effect  of  which  was,  that 
[*532]  an  order  was  made  referring  it  *to  the  master  to  inquire  whether 
the  proceedings  at  law  and  in  equity  were  for  the  same  matter.  If 
upon  that  occasion  the  attention  of  the  court  had  been  called  to  the  particular 
nature  of  these  proceedings,  it  might  have  said  that  the  case  was  so  clear  that 
the  plaintiff  should  be  put  to  his  election  without  going  tu  the  master  ;  or  it 
might  have  said  that  there  should  be  a  reference,  and  then  the  court  ought  to 
direct  what  should  be  done  in  the  mean  time.  The  question  here  has  been, 
whather  the  order  for  a  reference,  without  more,  restrains  the  proceedings,  or 
whether  in  drawing  up  the  order,  the  injunction  ought  to  be  inserted  as  of 
course,  or  whether  it  ought  to  be  asked  for. 

It  is  not  clear  to  me  what  the  court  would  have  done,  if  at  the  time  when 
the  motion  was  made,  the  circumstances  had  been  stated.  But,  putting  it  in 
any  way,  I  do  not  know  how  I  can  relieve  the  defendant  beyond  what  the 
Vice-Chancellor  has  done.  For  if  the  order,  when  drawn  up,  would  operate 
as  an  injunction,  still  it  is  competent  to  the  party  to  waive  the  benefit  of  it,  and 
the  question  is,  whether  that  has  not  been  done.  As  soon  as  any  step  was 
taken  at  law,  an  application  might  have  been  made  to  the  court.  Then,  sup- 
posing either  that  the  order  would  operate  as  an  injunction,  or  that  it  would 
in  terms  include  an  injunction,  still  if  the  defendant  albws  the  other  party  to 
go  on  at  law,  and  takes  steps  himself,  not  asking  for  the  benefit  of  the  prohi» 
bition,  either  expressly  or  impliedly  contained  in  the  order,  can  he  afterwards 
object  ?[1]  I  may  mistake  the  nature  of  the  case  ;  but  it  does  appear  to  me 
that  he  has  waived  the  benefit  of  the  order,  whatever  may  be  the  terms  in 
yhich  it  was,  or  ought  to  have  been  made. 

With  respect  to  the  order,  my  opinion  is,  that  an  injunction  to  stay 
[*5d8]  proceedings  during  the  reference,  ought  *to  be  inserted  as  a  matter  of 
course,  and  if  the  party  can  state  that  justice  will  be  better  done  by 
permitting  proceedings  to  this  or  that  extent,  it  is  for  him  to  ask  for  leave  so 
to  proceed,  and  to  state  his  reasons.  The  only  difference  of  opinion  here  is, 
whether  it  lies  with  the  defendant  to  ask  for  the  injunction,  or  whether  the 
registrar  is  to  insert  it  of  course.  I  am  of  opinion  that  it  should  bo  inserted 
of  course,  and  that  the  order  of  reference  implies  an  order  to  jrtay  all  piocecd- 
ings,  whether  it  be  asked  for  or  not.[2] 

[1]  Vida  Pe  ToHet  ▼.  Bordtnave,  ante,  5S1,  and  note,  ibid. 

|s]  W^f-n  S  part^  »  procecdiDf  both  at  law  and  in  eqaity,  at  th«  stme  time,  for  the  nme  eaute 
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Trotter  v.  Trotter. 

18^9;  Jane  30. 

Where  an  atUehnMRt  iwaef  «|^inst  t  defendant  in  cnetody  in  the  king*!  bench  prieon,  it  ie  to  be 
lodged  with  the  manhal,  and  an  kabetu  corpus  may  tlien  be  moved  for  before  the  retaro  of  the 
attachment.  ^ 

The  defendant  bein^;  in  custody  in  the  Fleet  prison,  under  an  attachnsent 
for  want  of  an  answer*  presented  a  petition  to  have  the  process  against  him 
discharged,  on  the  gronnd  of  several  alleged  irregularities.  One  of  the  objec- 
tions was  founded  on  the  following  circumstances.  Previously  to  the  issuing 
of  the  attachment,  the  defendant  was  confined  in  the  king's  bench  prison  for 
debt ;  the  attachment  was  therefore  lodged  with  the  marshal :  it  was  return- 
able on  the  9ih  of  May  ;  two  days  before  the  return,  the  plaintiflfs  moved  for 
and  obtained  an  habeas  corpus  to  bring  up  the  defendant,  under  which  he  was 
brought  up  and  turned  over  to  the  Fleet. 

Tbfi  defendant  in  person  contended,  that  it  was  irregular  to  obtain  the 
habeas  corpus  before  the  return  of  the  attachment. 

Mr.  Pepys  on  the  other  side. 

The  Lord  Chancellor,  after  disposing  of  the  other  objections  taken  by 
the  defendant,  continued  thus  ;—<- 

*It  is  said,  that  the  attachment  was  not  returned  at  the  time  when  [*534] 
the  motion  for  the  habeas  corpus  was  made.  The  defendant  was  at 
that  time  in  actual  custody  in  the  king's  bench.  Although  ordinarily  the  at- 
tachment is  made  returnable  at  a  distant  day,  that  is  only  for  the  purpose  of 
giving  time  to  the  sheriff.  But  it  has  been  the  practice,  when  the  defendant 
is  in  custody,  as  soon  as  the  attachment  is  lodged,  to  move  for  the  habeas  cor^ 
pus.    Therefore  I  think  the  proceeding  in  this  case  regular. 


Back  t;.  Kett. 


RoLLB-^1893  ;  Jane  90. 

A  testator  having  directed  hie  ezeoutors  to  sell  whatever  real  estates  he  might  die  possessed  of,  and 

having  giren  benefits  to  his  heir  at  law,  afterwards  acquires  other  lands.    The  heir  is  not  boand 

to  elect. 

Thomas  Back,  by  his  will,  dated  in  December,  1813,  desired  his  executors 
to  sell  whatever  real  estates  he  might  die  possessed  of;  the  produce  he  di- 

of  suit,  the  court  has  no  discretion  to  retain  the  suit  if  the  plaintiff  proceed  with  his  action,  ex. 
eept  in  cases  where  the  proceeding  st  law  is  aneillarj  to  that  in  equity  i  in  which  cases  the  court 
has  power  to  mould  the  proceedings  with  a  view  (o  its  own  decree,  and  for  that  purpose  may  allow 
the  action  to  proceed,  teUining  the  hill  in  the  mean  time.  Royh  v.  Wynne,  I  Cr.  &  Ph.  253. 
When  the  suit  in  this  court  is  in  aid  of  an  execution  on  a  judgment  obtained  in  a  suit  at  law,  the 
plaintiff  will  not  be  compelled  to  elect,  unless  it  appears  that  he  is  proceeding  in  each  court  in  a 
manner  in  which,  if  he  succeeds,  he  will  obtain  satisfaction  of  his  whole  debt ;  but  not  when  bj 
his  execution  at  law  he  can  reach  merely  a  portion  of  it.  Storm  v.  Badger,  8  Paige,  130.  At 
what  time  tlie  order  to  elect  may  be  obtained,  see  LeceUttr  t.  Leceister,  10  Sim.  87. 
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reeled  to  be  invested  upon  certain  trusts  for  the  benefit  of  his  children.  The 
testator,  after  the  date  of  his  will,  purchased  other  real  estates  of  considerable 
yalue,  and  he  acquired  some  other  estates  by  devise  or  descent.  He  died  in 
February,  1820.  The  bill  was  filed  by  the  younger  children  for  the  execution 
of  the  trusts  of  the  will,  and  the  question  naade  at  the  hearing  was,  whether 
the  eldest  son  and  heir  was  bound  to  elect  between  the  benefits  given  him  by 
the  will,  and  the  real  estates  subsequently  acquired,  which  had  descended 
upon  him. 

Mr.  Shddwell  and  Mr.  Preston  for  the  plaintiffs,  relied  upon  Thellusson  r. 

Woodford,(a)[l]  and  contended,  that  the  testator's   intention  to  include  lands 

subsequently  acquired,  was  as  clearly  expressed  here  as  in  the  case  referred  to, 

and  that  the  heir  was,  therefore,  on  the  same  principles,  bound  to  eject. 

[•535]       •Mr  Home  and  Mr.  Sidebottom  on  the  other  side. 

The  Master  of  the  Rolls  : — I  have  no  doubt  here.  I  think  the 
case  referred  to  has  gone  quite  far  enough.  But  there  it  was  impossible  to 
construe  the  will  without  admitting  that  it  applied  to  the  matter  in  question. 
The  words  were  unequivocal.  I  confess,  however,  that  without  such  high 
authority,  I  should  have  entertained  doubts  in  that  case.  But  if  it  were  to  be 
carried  further,  the  consequence  would  be,  that  wherever  expressions  like 
these  (whicH  are  very  common)  are  used,  the  heir  must  elect.  The  principle 
is,  that  the  will  is  not  to  be  construed  as  operating  on  any  property  but  what 
he  had  at  the  time.[2]  Here  there  was  a  space  of  seven  years,  in  the  course 
of  which  he  bought  other  estates.  He  may  have  bought  them,  not  for  the 
purpose  of  being  sold  again  directly  on  his  death,  but,  in  order  that  they  might 
descend  to  his  heir :  and  the  heir  is  not  to  be  disinherited  except  by  express 
words.  Now  the  direction  is  for  his  executors  to  sell  all  that  he  should  die 
pqssessedof ;  that  may  mean  all  which  the  will  could  operate  upon,  that  is, 
all  which  he  then  had,  and  which  he  should  continue  to  have  at  bis  death. 
'  I  cannot  therefore  think  that  I  should  be  warranted  in  extending  it  to  after 
purchased  lands,  and  putting  the  heir  to  his  election.[3J 

(a)  13  Vm.  209.    1  Dow.  P.  G.  249. 

[1]  Lord  BfoQgbam  speaks  of  this  ease  as,  **  a  case  of  the  higrhest  aaUioritj ;  especially  valoable 
for  the  clear  and  able  manner  in  which  the  argument  is  put  m  the  jodgrmeot  of  Lord  Enkine,  who 
did  not  deliver  his  opinion  till  he  had  given  the  lullest  deliberation  to  the  question,  and  taken  great 
pains  to  satisfy  his  mind."     Churchman  t.  Ireland,  I  Rues.  &  M.  254. 

[2]  Real  property  agreed  to  be  purchased  passes  under  a  devise,  although  not  paid  for  until 
afterward.    Clapper  ▼.  Hotue,  6  Paige,  149. 

[3]  The  case  of  Back  ▼.  KHt,  may  be  considered  as  overruled.  In  Churchman  v.  Ireland,  4 
8ira.  420.  ShadweU,  V.  C,  who  bad  been  one  of  the  counsel  in  the  first  mentioned  case  observes, 
•*  I  recollect  thinking,  when  the  decision  in  Back  v.  KetU  was  pronounced,  that  it  was  an  arbitrary 
decisfon.**  In  Churchman  v.  Ireland,  a  testator  devised  all  his  estates  and  effects,  both  real  and 
personal  which  he  should  die  possessed  of,  interested  in,  or  entiUed  to,  upon  certain  trusts,  for 
the  benefit  of  his  grandchildren,  one  of  whom  was  his  heir ;  the  testator  afterwards  purchased  lands. 
The  Vice-Chancellor  held,  that  the  heir  roust  elect  between  the  benefits  given  him  by  the  will,  and 
the  after  purchased  land  which  had  descended  upon  him  The  judgment  f>f  the  Vice-Chanoel. 
io**  was  affirmed  by  Lord  Chancellor  Brougham,  who  conitidercd  that  the  will  raised  a  case  of  im- 
plied condition,  and  the  heir  was  bound  to  elect.    Churchman  v.  Ireland,  I  Russ.  dt  M.  250. 


REPORTS   OF   CASES 


AROUID   AND  DITBRMINBD   IN 


THE   HIGH  COURT   OF  CHANCERY. 


OOHMCKCIIIO    Ur    THK    SlTTIllOS    BCFORB 


EASTER    TERM,  1   GEO.    IV.,    1821. 


Chapple  v.  Cadell. 


1821 ;  December  18.     1822 ;  February  2  ;  June  13,  26. 

Partnership  amongst  a  number  of  persons,  to  be  managed  by  a  committee  of  five,  and  by  general 
meetings,  at  which  the  Tote  of  the  majority  was  to  he  binding ;  with  a  proTision,  that  any  ono 
wishing  to  retire  should  first  offer  his  share  to  the  committee  at  a  certain  price,  and  if  they  de- 
clined to  buy,  might  tell  it  to  any  other  person  i 

Held,  that  the  majority  were  not  able  to  sell  the  whole  concern  without  the  consent  of  all ;  but 
that  where  all  but  two  were  desirous  of  retiring,  they  might  sell  their  own  shares  without  mak- 
ing an  offer  of  them  to  the  committee. 

In  the  month  of  July,  1804,  several  persons  thirty-one  in  number,  engaged 
as  partners  in  the  publication  of  the  British  Press  and  Globe  newspapers.  By 
the  resolutions  entered  into  on  the  formation  of  the  partnership,  it  was  agreed 
that  the  concerns  of  the  papers  should  be  managed  by  a  committee  of  five  of 
the  propiietors,  and  that  any  three  of  the  committee  should  have  power  to 
act :  they  were  to  be  chosen  quarterly,  and  the  properly  was  to  be 
valued  every  three  months.  •It  was  agreed,  that  in  the  event  of  any  [♦538] 
proprietor  dying,  or  being  desirous  of  disposing  of  hi^  share  in  the 
concern,  such  proprietor's  share  must,  in  either  case,  be  first  offered  to  the 
committee  for  the  time  being,  to  be  by  them  purchased  for  the  general  body  of 
the  remaining  proprietors,  at  a  price  proportionable  to.  the  last  preceding  valu- 
ation ;  and  in  case  the  committee  should  decline  to  purchase  such  share,  the 
same  might  be  disposed  of  in  any  way  the  proprietor  desirous  to  retire,  or  the 
legal  representative  of  the  deceased  proprietor,  might  think  fit.  If  the  pro- 
prietor desirous  of  retiring,  or  the  representative  of  a  deceased  proprietor, 
should  not  be  able  to  sell  bis  share  to  the  committee,  or  to  any  other  person, 
such  share  might  be  relinquished,  and  such  proprietor,  or  his  Vepresentative, 
exonerated  from  all  debts  incurred  subsequent  to  the  expiration  of  the  then 
cuirent  quarter,  on  giving  fourteen  days*  notice  to  the  committee.    The  com- 
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miuee  were  to  have  power  to  call  general  meetings  ;  and  the  resolutions  of  tlie 
majority  present  at  all  general  meetings  were  to  be  binding  on  all  the  proprie- 
tors ;  and  the  questions  put,-  were  to  be  determined  by  a  show  of  hands. 

The  partnership  continued  till  December,  1807,  at  which  time  the  number 
of  proprietors  was  thirty-one.  Having  been  for  some  time  a  losing  concern, 
it  was  proposed  by  some  of  the  proprietors,  that  the  whole  should  be  sold,  and 
a  general  meeting  was  convened  to  consider  of  the  expediency  of  a  sale.  The 
meeting  was  attended  by  about  twenty-six  proprietors^  and  after  some  discus- 
sion, it  was  resolved  by  all,  except  three,  that  the  committee  should  be  em- 
powered to  sell,  at  not  less  than  4000/.  for  the  copyright,  and  if  that  sum 
could  not  be  obtained,  that  the  sale  should  be  by  auction.  The  plaintiffs  were 
two  of  those  who  dissented.  The  sale  took  place  by  written  tenders, 
'  [*539J  and  G.  Lane  (one  of  the  defendants,)  *having  offered  the  largest  sum 
(4600/.,)  became  the  purchaser.  All  the  proprietors,  except  the  plain- 
tiffs, acceded  to  the  sale,  and  received  their  shares  of  the  purchase  money. 
Fisher,  one  of  the  plaintiffs,  attended  on  the  day  when  the  sale  took  place,  and 
delivered  to  the  committee  a  notice,  requiring  them  not  to  sell  his  share  ;  and 
a  few  days  after,  the  plaintiffs'  attorney  sent  to  the  committee  a  notice,  not  to 
assign,  sell,  or  dispose  of  their  shares  or  interests  in  the  copyright,  &c. :  and 
stating  that  they  understood  a  very  unfair  sale  had  been  made,  and  that  if  the 
committee  persisted  in  carrying  it  into  effect,  the  plaintiffs  would  hold  them 
responsible  for  their  shares. 

It  appeared  that  Walsh,  one  of  the  defendants,  and  also  a  proprietor,  had 
previously  agreed  with  Lane  to  be  jointly  interested  with  him  in  the  purchase. 
After  the  sale,  the  other  defendants,  Cadeli,  Davies,  and  Mawman,  agreed  to 
join  with  Walsh  and  Lane  in  the  concern,  which  they  thenceforward  carried 
on  together.  The  bill  alleged  the  sale  to  have  been  fraudulently  contrived  by 
the  defendants,  for  the  purpose  of  making  themselves  the  sole  proprietors  of 
the  papers ;  and  it  prayed  that  they  might  be  declared  to  have  purchased  the 
shares  of  those  proprietors  who  had  parted  with  their  right  and  interest  in 
the  concern,  in  trust  for  the  plaintiffs  and  such  of  the  defendants  as  were 
previously  proprietors,  and  an  account  of  the  subsequent  profits  on  that  footing. 
The  answer  admitted  that  the  defendants  and  two  others  had  agreed  to  be- 
come the  purchasers  of  the  concern  together,  if  an  offer  of  3600/.  would  be 
sufficient ;  aud  the  defendant  Lane  was  authorized  to  bid,  on  their  joint  ac- 
count, to  that  extent ;  if  he  went  beyond  that  the  other  defendants 
[•540]  were  not  to  be  bound,  except  •Walsh  :  they  said  they  were  not 
aware  of  the  price  he  offered  ;  but  they  afterwards  were  prevailed 
upon  to  join  with  him  and  Walsh.  Davies,  Mawman,  and  Walsh  were 
members  of  the  committee  which  conducted  the  sale.  The  defendants 
stated  that  it  was  the  understanding  amongst  the  proprietors  that  any  of 
them  were  to  be  at  liberty  to  bid,  and  it  was  proved  that  the  plaintiff  Fisher 
had  applied  to  several  persons  to  join  him  in  purchasing,  and  he  and  some 
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oihera  eaiployed  a  peraoo  to  bid  for  them  at  the  sale,  but  the  sum  offered  by 
them  was  less  than  that  offered  by  Lane. 

The  cause  was  heard  at  the  rolls  in  December,  1817,  and  a  decree  was 
made  for  an  account  of  all  the  dealings  and  transactions  relating  to  the  two 
newspapers  from  December,  1807;  and  it  was  declared  that  the  plaintiffs 
were  entitled  to  such  proportion  of  the  partnership  profits,  and  liable  to  such 
proportion  of  the  partnership  loss  from  December,  1807,  as  corresponded  to 
the  shares  they  held  at  the  time  of  the  sale  of  the  copyright,  and  that  they 
were  entitled  to  one  thirty-first  share  each ;  no  costs  were  given. 

From  this  decree  both  the  plaintiffs  and  defendants  appealed. 

Mr.  Hart  and  Mr.  Girdlestone  for  the  plaintiffs. 

Mr.  Wetherell  and  Mr.  Raithby  for  the  defendants* 

June  13, — The  Lord  Chancellor: — This  is  an  appeal  from  the  decree 
of  the  late  Master  of  the  Rolls.  The  plaintiffs  and  the  defendants,  with  the 
exception  of  Lane,  were  partners  together  in  the  undertaking  men- 
tioned in  the  bill.  The  relief  sought  *is  to  exclude  Lane  from  any  ["^541] 
interest  in  the  concern,  upon  the  principle  that  the  purchase  took 
place  under  such  circumstances  that  it  ought  to  be  considered  to  have  been 
made  for  the  benefit  of  the  other  parties,  and  that  the  plaintiffs  and  the  de- 
fendants, exclusive  of  Lane,  ought  to  be  declared  to  be  beneficially  entitled 
to  the  concern,  in  equal  shares.  The  Master  of  the  Rolls  thought  that  the 
plaintiffs  were  not  entitled  to  that  share,  but  that  they  ought  to  be  considered 
its  being  interested  to  the  extent  of  one  thirty-first  part  each. 

The  case  has  not  been  argued  with  very  strict  attention  to  the  prayer  of  the 
bill,  which  is  founded  on  the  notion  that  Lane  has  nothing  to  do  with  the  purchase 
in  point  of  interest ;  but  that  those  persons  who  were  formerly  partners,  and 
who  did  not  part  with  their  interest,  are  to  be  considered  the  sole  proprietors. 
On  the  other  hand,  the  defendants  by  their  appeal  contend  that  the  plaintiffs 
are  entitled  to  no  share  at  all,  but  that  the  business  ought  to^be  considered  as 
having  been  sold  in  such  a  manner  as  to  exclude  all  that  had  interests  prior  to 
the  sale,  excepting  those  who  take  interests  under  the  new  arrangement,  and 
that  the  bill  ought  therefore  to  have  been  dismissed. 

The  question  arises  upon  a  concern  of  a  very  peculiar  nature,  one  as  to 
which  we  may  almost  say  that  it  contained  in  itself  the  seeds  of  its  own  des- 
truction. Thirty-one  persons  were  partners  in  these  two  newspapers  under 
certain  resolutions  forming  the  agreement  between  them.  If  either  were  de- 
sirous of  retiring,  his  share  was  first  to  be  offered  to  the  committee  for  the 
time  being :  and  it  is  to  be  observed  that  this  article  supposes  that  there  will 
always  be  five  to  whom  this  offer  can  be  made.  But  if  there  should 
be  so  many  willing  *lo  sell  as  not  to  leave  a  committee  of  five  remain-  [*542] 
iog,  to  whom  are  they  to  make  the  offer  ? 

One  question  which  has  been  made  is,  whether  the  majority  had  a  right  to 
put  an  end  to  the  concern,  that  is,  whether  they  contemplated  a  partnership 
to  continue  for  ever,  consisting  of  the  partners  who  should  not  retire,  or  if  the 
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committee  should  not  choose  to  purchase  the  share  of  those  who  should  retire, 
then  consisting  of  the  old  partners  and  of  the  new  ones  coming  in  by  purchase. 
But  it  appears  to  me,  that  upon  other  principles  it  was  not  put  an  end  to  fraud- 
ulently. For  whether  the  majority  had  or  had  not  a  right  to  put  an  end  to  it, 
it  is  impossible  for  me  to  say  that  if  all  but  two  chose  to  give  it  up,  those  two 
could  insist  upon  continuing  it  alone,  and  being  the  only  pereons  interested. 
All  except  two  having  agreed  to  determine  the  partnership,  these  regulations 
could  not  be  acted  on. 

The  case  would  be  different,  if  it  could  be  made  out  that  the  partnership 
was  fraudulently  put  an  end  to,  but  I  cannot  find  in  the  evidence  any  authority 
for  saying  so,  and  I  can  only  proceed  on  proof,  not  upon  suspicion.  There 
were  a  variety  of  transactions,  and  whether  they  were  or  were  not  conducted 
in  a  manner  quite  consistent  with  the  resolutions,  all  the  parties  interested,  ex- 
cept Fisher  and  Chappie,  (and  I  do  not  say  that  they  were  very  well  used,)  agree 
to  the  sale  and  receive  their  proportion  of  the  consideration.  The  bill  is  then 
filed  on  the  supposition  that  the  sale  was  in  substance  nothing,  and  that  the 
plaintiffs  and  the  defendants,  except  Lane,  are  now  the  only  persoos  interested  ; 
a  proposition  which  cannot  be  made  out  unless  the  sale  ought  to  be  set  aside. 
That  might  be  if  it  were  a  case  of  fraud ;  hot  the  evidence  does  not  go  to 

that.    And  if  that  could  be  a  ground  of  relief,  I  think  that  the 
[*543]    ^plaintiffs  have  been  mistaken,  for  they  appear  by  their  notice  to  have 

meant  only  that  their  shares  should  not  be  sold.  It  is  contended  fairly 
that  the  word  share  included  not  only  their  thirty-first  parts,  but  also  tKe 
interests  which  they  would  acquire  by  the  others  going  out  in  the  manner 
prescribed  by  the  regulations.  But  then  they  must  have  been  able  to  show 
that  their  conduct  was  such  as  to  give  them  a  right  to  that,  and  I  cannot  look 
at  it  as  a  case  in  which  they  were  contending  that  the  word  share  was  to  in- 
clude the  interest  which  a  strict  compliance  with  the  articles  would  give  them. 
It  appears  that  i(  Fisher  could  have  found  other  persons  to  join  with  him,  he 
.would  himself  have  purchased.  They  should  have  said  all  along,  that  if  the 
others  thought  proper  to  sell,  the  consequence  would  be  that  they  the  plain- 
tiffs would  insist  on  being  the  sole  proprietors,  but  that  was  not  the  way  in 
which  they  proceeded.  I  should  be  desirous  of  giving  relief,  if  I  could,  but 
upon  the  best  consideration  I  can  give  to  the  case,  J  cannot  do  what  s  prayed 
by  the  bill :  and  the  plaintiff*s  appeal  must,  therefore,  be  dismissed. 

June  26 ;  The  Lord  Chancbllor  : — The  decree  of  the  Master  of  the 
Rolls  gave  to  the  plaintiffs  one  thirty-first  share  each.  There  is  another  ap- 
peal on  the  part  of  the  defendants,  saying  that  the  decree  is  wrong  in  giving 
them  that  share. 

When  the  plan  of  the  partnership  was  formed,  the  resolutions  provided 
special  means  by  which  any  one  who  was  desirous  might  withdraw.  It 
happened  that  twenty-nine  out  of  thirty-one  consented  to  part  with  their 
whole  interest   in   the  concern.     It  is  contended  by  the   plaintiffs,  that 
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IBS  9 — Daes  t.  Smith. 

ihey  could  not  do  so  consistently  ♦with  the  articles.  If  there  had  [•644J 
been  more  consistency  in  the  articles,  there  might  have  been  more 
diflScuIty ;  but  they  seemed  to  have  been  framed  upon  a  fallacy  in  supposing 
that  their  provisions  could  always  be  complied  with,  and  I  am  of  opinion  that 
if  so  many  of  them  chose  to  part  with  their  shares,  there  was  nothing  to 
prevent  them.  The  other  question  is,  whether  they  could  make  a  sale  of 
the  whole.  It  struck  me  at  first  that  the  decree  of  the  Master  of  the  Rolls, 
either  did  too  much  or  too  little  ;  but  I  do  not  think  that  there  is  any  case  of 
partnership  that  applies  exactly  to  this,  and  the  best  judgment  I  can  form  is, 
that  the  majority  might  sell  their  own  shares,  but  could  not  sell  the  shares  as 
the  others ;  and  that  the  plaintiffs  are,  therefore,  still  entitled  to  theirs. 

Decree  affirmed.[l] 
Reg.  Lib.  A.  1821»  fo.  2512. 


Dues  v.  Smith. 


Rolls — 18S3 ;  Jane  87. 

Money  belonj^iug  to  the  wife  paid  to  the  hatband,  the  parties  being  eabjecta  of  Denmark,  and  the 
law  of  that  coantiy  not  requiring  a  eetUement. 

This  was  a  petition  b;  a  husband  and  wife  for  payment  of  a  sum  of  money 
out  of  court  to  the  husband  in  right  of  the  wife.  The  parties  were  subjects  of 
Denmark,  and  an  affidavit  was  produced,  stating  that  by  the  Danish  law,  the 
husband  was  entitled  to  receive  the  property  of  the  wife  without  making  a 
settlement  upon  her. 

Mr.  Roupell  in  support  of  the  petition. 

Thb  Master  of  ths  Rolls  made  the  order.(a) 

Reg.  Lib.  B.  1821,  fo.  47. 

(a)  See  Sawyer  ▼.  ShuU,  1  Anitr.  63.  Campbell  r,  French,  3  Vei.  321.  [As  to  what  is  tech. 
nically  called  the  wife's  equity,  see  the  eases  cited  by  American  editor,  4  Ross.  439,  note.] 

f  1]  This  case  seems  to  be  Met  generitt  and  does  not  establish  or  fortify  any  general  principle. 
On  the  question  how  far  the  court  will  direct  an  account  to  be  taken  of  partnership  transactions, 
npon  a  bill  not  praying  a  dissolution  of  the  partnership,  there  seems  to  be  some  contrariety  of  decis'ion. 
Knowlet  ▼.  Haughion^  11  Ves.  168.  MarthaU  ▼.  Co^iMii,  9  Jac.  dt  W.  266.  Richard*  v.  Damet, 
9  Rass.  dt  M.  347.    Lotcombe  t.  RiteteU,  4  Sim.  8. 
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1892.— Elliot  ▼.  Sinolain 


[*645J  Elliot  v.  Sinclair. 

RoLM.— 1823 :  Jane  38. 

Writ  of  ne  exeat  regno  granted  upon  motion  made  without  notioe,  after  the  appearanoe  of  the 
defendant. 

A  WRIT  of  ne  exeat  regno  having  been  obtained  ex  parte  on  the  filing  of  the 
bill  against  the  defendant,  he  appeared,  and  moved  to  discharge  it  before  the 
Vice-Chancellor  on  the  last  day  of  the  terno.  On  argument  it  appeared  that 
the  affidavit  upon  which  the  writ  was  granted  had  been  sworn  before  the  bill 
was  filed,  and  upon  that  ground  his  Honor  discharged  the  writ.[l]  The  affi- 
davit was  immediately  re-sworn,  and  the  writ  was  again  moved  for  this  day, 
being  the  day  after  the  term.    The  motion  was  made  ex  parte. 

Mr.  Treslove  objected  that,  as  the  defendant  had  appeared,  no  motion  could 
be  made  without  notice. 

Mr.  Wakefield,  in  support  of  the  motion,  referred  to  CoUinson  v.  — -" — ,(a) 
and  Stewart  v.  Stewart^(h)  where  the  writ  was  granted  after  decree,  and  it 
did  not  appear  from  the  reports  that  notice  had  been  given.  In  Goodman  v* 
Sai/ers,{c)  the  Vice-Chancellor  declined  to  follow  the  latter  case,  but  not  upon 
the  ground  of  the  motion  being  made  ex  parte. 

The  Master  of  the  Rolls  said  he  should  rather  suppose  from  what  was 
said  by  the  Lord  Chancellor  in  CoUinson  v.  ■  ■,  that  no  notice  was  given, 
but  he  desired  the  case  to  be  searched  for  in  the  register*s  book,  remarking 
that  notice  might  frustrate  the  object  of  the  motion,  by  giving  the  party  an  op- 
portunity of  removing  himself  out  of  the  jurisdiction. 
[''^MG]  *The  motion  was  mentioned  again,  and  the  entry  of  Collinaon  v. 
——(d)  produced  from  the  register's  book,  from  which  it  appeared 
that  the  motion  had  been  made  without  notice.  Another  case  of  Moore  v. 
Hudson,  17th  July,  1621, (e)  was  also  produced,  where  the  defendant  having 
been  ordjered  to  transfer  a  sum  of  stock,  was  about  to  go  abroad  ;  the  Vice- 
Chancellor  upon  motion  made  ex  parte,  granted  a  writ  of  ne  exeat  regno. 

(a^  18  Vee.  353.  (b)  1  Ball  &  Bea.  73.  (c)  5  Mad.  471. 

(tf)  CoUineon  r.  Waitleworth,  Reg.  Lib.  A,  1811,  fo.  47. 

(O  Ref^.  Lib.  B.  1820,  fo.  1995.  Thie  oaae  is  reported  in  6  Madd.  1218.  It  appears  bj  the  ro- 
filter's  book,  that  the  order  for  the  writ  was  apon  an  ex  parte  motion  bj  Mr.  Bell. 

[1]  In  Mattoeka  t.  TVetnatii,  8  Johns.  Ch.  Rep.  75,  the  defendant  who  claimed  a  balance  of  ae- 
coont  in  his  favor,  applied  for  a  ne  exeat  ag^ainst  the  plaintiff,  which  was  refased  by  Mr.  Chancellor 
Kent,  on  different  grooods ;  as  to  one  of  which  his  language  is  apposite  to  the  present  topic.  **  It 
may  also,  be  a  qoestion,  whether  the  petitioner  ought  not  to  have  filed  his  bill|  to  entitle  him  to  the 
writ.  The  settled  role  is,  that  the  writ  cannot  be  granted  on  petitbn  and  motion,  without  a  bill 
previously  filed.  (Ex  parte  Brunehar,  S  P.  Woas.  312.)  Possibly,  the  defendant  may  move  for  the 
writ  upon  the  plaintiffs  hHU  seeing  his  demand  may  be  liquidated,  settled  and  recovered  under  the 
present  bill.  The  difliculty  however  is,  that  the  plaintiff  may  abandon  or  dismiss  his  bill,  on  pay* 
ment  of  ooets ;  and  the  writ  should  not  rest  upon  a  bill  which  the  party  suing  out  the  writ  cannot 
control.** 
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1802. — Beauchamp  v.  The  Marquis  of  Huntley. 

The  Master  of  the  Rolls  upon  these  authorities  granted  the  writ.(a) 

Keg.  Lib.  A.  fo.  1598. 


Beauchamp  v.  The  Marquis  of  Huntley.      Clarke  v.  The  Earl  of 

Ormomde. 

1822 ;  July  3,  9. 

After  a  decree  for  an  adminiatration  of  a  testator's  estate  in  Engrland  and  Ireland,  an  inoombranoer 
upon  the  Irish  estate  haviogr  come  in  and  proved  his  debt,  restrained  from  proceeding  in  a  cre- 
ditor's suit,  instituted  by  him  in  the  court  of  chancery  in  Ireland,  receiving  the  costs  up  to  the 
time  of  his  having  notice  of  the  decree,  and  paying  the  costs  of  the  application. 

The  decree  made  in  these  causes,  dated  the  17lh  of  May,  1821,  {videante^ 
p.  121,)  directed  the  execution  of  the  trusts  of  the  will  of  the  late  Marquis  of 
Ormonde,  the  usual  accounts  of  his  real  and  personal  estates,  and  the  appoint- 
ment of  a  receiver  of  his  real  estates  both  in  England  and  Ireland. 

*A  motion  was  now  made  on  the  part  of  the  plaintiffs  in  Clarke    [•547  ] 
¥.  Ormonde  to  restrain  C.  P.  Blicke,  an  annuity  creditor  of  the  late 
marquis,  from  further  proceeding  in   a  suit  instituted  by  him  on  behalf  of 
himself  and  the  other  creditors  of  the  testator  in  the  court  of  chancery  in 
Ireland. 

It  appeared  that  Blicke  was  entitled  to  certain  annuities  granted  by  the  tes- 
tator, and  charged  upon  part  of  his  Irish  estates,  which  were  demised  for  a 
term  of  years  for  better  secnring  the  annuities.  The  bill  in  Ireland  was  filed 
about  the  same  time  as  those  in  the  present  suits,  but  the  subpoenas  were  not 
served  until  April,  1822.  In  the  mean  time  Blicke  had  in  November,  1821, 
carried  in  a  charge  under  the  decree  in  these  suits,  claiming  as  a  creditor  the 
arrears  due  upon  the  annuities  ;  his  claim  was  allowed  by  the  master.  He 
was  resident  in  England. 

Mr.  Heald  and  Mr.  KoSy  in  support  of  the  motion. 

Mr.  WeiherelU  on  the  other  side,  admitted  that  the  order  might  be  made  on 
the  same  principle  as  in  Harrison  v.  Ourney,(b)  if  the  suit  in  which  the  de- 
cree was  made  would  give  the  party  sought  to  be  restrained  the  same  relief 
as  that  which  he  would  be  entitled  to  in  his  own  suit,  but  observed  that  here 
the  creditor  in  question  had  a  specific  claim  upon  the  Irish  estates,  which 
distinguished  his  case  from  that  of  the  general  creditors.  Proving  his  debt 
under  the  decree  was  only  a  necessary  act  of  prudence  to  preserve  his  right 
to  resort  to  the  personalty  and  to  the  English  estates. 

*Thb  Lord  Chancellor: — The  bill  in  Ireland  is  stated  to  be    [♦548] 

(m)  See  Harriion  ▼.  Cockerell,  3  Mer.  1.  [The  editor  conceives  that  from  the  statement  of  the 
facU  in  Boekur  v.  Wood,  Turn.  &,  Russ,  332,  it  must  be  inferred  that  the  ne  exeat  in  that  case  was 
issued  on  an  ex  parte  application  against  the  defendant  after  his  appearance.] 

{b)  2  Jac.  &  Walk.  56^ 
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1823. — Betuchamp  v.  The  Marquis  of  Hantley. 

one  Dot  merely  seeking  for  paynaent  of  these  annuities  specifically,  but 
on  behalf  of  the  plainuflf  and  all  the  other  creditors  generally.  It  prays 
an  account  of  the  personal  estate :  can  you  have  that  account  taken  here  and 
there  also  ?  You  must  consider  whether  you  can  carry  on  the  suit,  and  at 
the  same  time  claim  under  this  decree.  If  you  look  at  the^  decree,  I  believe 
you  will  find  that  it  is  consistent  with  your  having  that  interest  in  the  Irish 
estates  which  you  are  entitled  to  specifically. 


July  8. — The  motion  was  mentioned  again,  Mr.  Wetherell  submitiing  that 
Blicke,  as  a  creditor  by  a  specific  charge,  was  entitled  to  file  a  bill,  and  have 
a  receiver  in  his  own  suit ;  at  all  events,  he  was  entitled  to  the  costs. 

The  Lord  Chancellor  : — I  do  not  apprehend  that  an  annuitant  or  mort- 
gagee has  a  receiver  of  his  own  unless  there  be  a  stipulation  for  that  purpose 
in  his  deed  ;  where  there  is  nothing  of  that  sort,  the  court  in  a  suit  for  the 
general  administration  of  the  estate,  takes  the  whole  upon  itself.  You  must 
have  the  costs  incurred  in  the  suit  in  Ireland  up  to  the  time  when  you  had 
notice  of  the  decree  here  :  but  you  must,  I  think,  pay  the  costs  of  this  motion  ; 
for  after  you  were  aware  of  the  decree,  and  had  voluntarily  came  in  and 
proved  under  it,  you  ought  not  to  have  put  the  plaintiffs  to  the  expense  of 
making  the  application. 


His  Lordship  doth  order  that  the  said  T.  C.  Blicke  be  restrained  from  pro- 
ceeding further  in  the  suit  instituted  by  him  on  behalf  of  himself  and 
[•549]  the  other  *credilors  of  the  said  testator,  Walter  Marquis  of  Ormonde 
and  Ossory,  against  the  plaintiffs  and  defendants  in  the  second  men- 
tioned suit  or  any  of  them  in  his  majesty's  court  of  chancery  in  Ireland.[l} 
And  it  is  ordered  that  the  said  C.  T.  B.  be  paid  his  costs  of  the  said  suit 
in  Ireland  up  to  the  time  when  he  had  notice  of  the  decree  in  the  second 
mentioned  suit,  out  of  the  said  testator's  estates.  And  it  is  ordered  that  the 
said  C.  T.  B.  do  pay  unto  the  plaintiffs  in  the  second  mentioned  suit  the 
costs  of  this  application,  to  be  taxed,  &c. — Reg.  Lib.  A.  1821,  fo.  2565. 

[1]  As  to  the  right  of  a  coort  of  equity  to  enjoia  parties,  within  its  own  territorial  limits,  and 
subject  to  its  process,  from  proceeding  in  another  tribunal,  see  3  Story's  Eq.  185.  Lord  Portarling" 
ton  T.  Saulby,  3  Myl.  <&  K.  104.  Digg9  ▼.  WoZeo»,  4  Craneh,  179.  McKim  y.  Voorheea,  7  Cranch, 
879.  Mead  ▼.  Merritt,  2  Paige,  402.  Miickelly,  Bunch,  id.  606.  BUknell  ▼.  Field,  SFiige, 
449.  S(myUrY.P$li9ner,3Edw.Ch.  Rep.  191.  Booth  r.  LeyeeHer  1  Keen,  579.  And  see 
Jn  rt  Tottonkam,  8  Myl.  Sl  Cr.  39,  41. 
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1833.— Powell  ▼.  LMaalette. 


Powell  v.  Lassalbtte. 

laSd;  July  13. 

The  contenU  of  docamenU  wt  forth  in  the  lebedula  to  the  uiawer,  in  an  injunction  caaee  may 
be  obtained  before  the  dissolution  of  the  injunction,  and  used  to  oppose  the  motion  to  dis* 
solve  it. 

Hence,  when  the  injunction  has  been  dissolTcd,  and  the  plaintiff  afterwards,  by  inspectlof  the 
docoments  referred  to  by  the  answer,  disooyen  new  matter,  he  cannot  more  to  revive  the  in- 
junction upon  an  amended  bill  containing  the  new  matter,  and  verified  by  affidavit 

In  this  cause  an  injunction  to  stay  proceedings  at  law  had  been  obtained 
for  want  of  an  answer.  On  a  motion  to  dissolve  it,  made  upon  tlie  coming 
iu  of  the  answer,  it  was  ordered  that  the  injunction  should  be  continued  till 
the  1st  of  February,  upon  the  plaintiff  giving  security  for  what  might  be 
found  due ;  and  the  plaintiff  in  the  meantime  was  to  be  at  liberty  to  inspect 
certain  books  and  papers  set  forth  in  the  schedule  to  the  defendant's  answer, 
and  admitted  to  be  in  his  possession  at  his  residence  at  Oleron,  in  France* 
The  plaintiff  having  by  the  inspection  of  these  documents  obtained  informa- 
tion considered  to  be  material,  amended  the  bill  by  introducing  the  new 
matter  thus  disclosed.  The  defendant  being  in  contempt  for  want  of  an  an* 
swer  to  the  amendments,  a  motion  was  made  to  revive  the  injunction,  upon  an 
affidavit  verifying  the  amendments.  v 

*Mr.  Hart  for  the  defendant,  objected  to  the  readingof  the  affidavit,    f  *550] 

Mr.  Heald  and  Mr.  Koe  for  the  plaintiff,  contended,  that  when  after 
the  answer  and  after  the  dissolution  9f  the  injunction,  new  matter  was  dis- 
covered by  the  plaintiff,  the  course  was  to  amend,  and  upon  the  defendant 
being  in  contempt  for  not  answering,  to  move  to  revive  the  injunction,  upon 
affidavits  supporting  the  amendments.     Norris  v.  Kennedy. (a) 

The  Lord  Chancellor  : — I  think  the  proceeding  ought  to  have  been  of  a 
different  nature.  The  bill  inquired  for  these  books  and  papers  as  part  of  the 
discovery  sought  for  ;  and  when  you  charge  that  in  those  books  and  papers 
there  are  matters  by  which  the  truth  of  the  statements  in  the  bill  will  appear, 
you  do  it  with  a  view  of  showing  that  they  contain  matters  such  that  the  in- 
junction ought  not  to  be  dissolved.  There  are  two  ways  of  giving  a  disco- 
very of  what  is  in  the  papers ;  the  first  is  by  putting  their  contents  in  the  an- 
swer ;  the  other,  which  is  more  common  in  practice,  is  to  put  them  in  the 
hands  of  the  clerk  in  court,  or  to  give  liberty  to  the  plaintiff  to  inspect  them 
at  the  defendant's  honse.  If  the  disclosure  is  made  in  the  first  way,  it  is  part 
of  the  answer ;  if  in  the  other  way,  it  is  also  part  of  the  answer,  though,  to 
save  expense,  it  is  not  put  upon  the  record. 

Then  when  the  injunction  it  sought  to  be  dissdved,  you  are  to  show  a 
case  against  it,  upon  the  contents  of  the  answer,  and  upon  what  appears  in 

(•)  11  Vet.  565 
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the  books  and  papers,  which  is  qticisi  on  the  record.  I  haTC  fre- 
[*551]    quently  ^allowed  motions  to  dissolve  injunctions  to  stand  over  till 

the  books  and  papers  were  inspected.  After  the  inspection,  the 
motion  may  come  on  upon  what  is  found  in  the  books,  which  when  it  is 
inconvenient  to  bring  the  books  themselves  into  court,  may  be  stated  at  the 
bar  if  it  be  admitted,  or  if  not  it  may  be  stated  by  affidavit ;  it  then  becomes 
part  of  the  answer  upon  which  the  court  will  decide  as  to  the  injunction. 
And  if  an  affidavit  be  made  that  such  and  such  things  appear  from  tbe  books, 
and  the  defendant  should  dispute  it,  or  should  object  to  the  affidavits  being 
read,  the  court  would  not  allow  the  injunction  to  be  dissolved  till  they  should 
bring  the  books  into  court.  But  if  the  plaintiff  lets  the  injunction  be  dis- 
solved, before  he  has  enforced  a  discovery  of  the  books  and  papers,  can  he 
afterwards  say  that  he  would  not  support  the  injunction  without  amending 
his  bill,  when  the  bill  charges  that  if  he  had  those  books  and  papers  he 
should  be  able  to  support  it  ? 

It  is  an  obvious  principle,  that  a  party  coming  for  an  injunction  should  state 
his  whole  case,  and  as  soon  as  he  can  ;  nothing  could  be  worse  than  to  allow 
him  after  having  a  full  answer,  to  amend  the  bill  before  agitating  the  question 
whether  the  injunction  is  to  be  continued  on  the  merits.  If  it  be  said  that 
upon  the  discovery  of  new  matter  after  the  dissolution  of  the  injunction,  the 
plaintiff  may  apply  again  in  this  manner,  I  do  not  deny  that  it  may  be  so  ;  but 
if  he  charges,  that  by  certain  books  such  and  such  material  things  will  appear, 
it  is  his  own  fault  if  he  does  not  get  at  them  before  the  injunction  is  dissolved. 
The  amended  bill  is  entirely  on  a  mistake  ;  you  should  have  opposed  the  dis- 
solution of  the  injunction. 


I  •552]  *RiceARDS0N  t;.  Smallwood. 

Rolls.— 1822;  July  13, 15. 

A  suit  to  set  aside  a  settlement  as  fraudulent  against  creditors,  entertained,  where  the  plaintiff  su1>- 

sequently  became  a  creditor  by  the  breach  of  a  covenant  previously  entered  into  by  the  settlor. 
Where  a  deed  is  set  aside  as  fraudulent  against  creditors,  the  pro^rty  becomes  assets,  and  sobs** 

quent  creditors  are  let  in. 
In  order  to  make  void  a  deed  as  fraudulent  against  ereditors,  it  is  not  necessary  to  prove  that  the 

party  was  insolvent  at  the  time,  if  it  appear  that  the  intention  was  to  delay  creditors. 

This  suit  was  instituted  by  the  plaintiff  on  behalf  of  himself  and  the  other 
creditors  of  Isaac  Froome  deceased,  for  the  purpose  of  setting  aside  a  voluntary 
settlement  made  by  him.  The  settlement  was  dated  in  May,  1795 ;  Froome 
died  in  April,  1797.  The  plaintiff  some  years  after  became  a  creditor  under 
a  covenant  in  a  lease  previously  granted  to  him  by  Frpome,  for  breach  of  which 
he  brought  an  action  against  Froome's  personal  representative,  and  recovered 
damages,  to  be  levied  of  his  goods.  Soon  after,  in  April,  J  816,  he  filed  the 
bill. 
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The  settlemant  in  qaejition  was  made  between  Froonrie  of  the  one  part,  and 
two  trustees  of  the  other  part.  It  recited  that  he  had,  by  indenture  of  March, 
1780,  made  such  provision  as  therein  mentioned  for  the  sole  and  separate  use 
of  Ann  his  wife  during  her  life,  and  that  he  was  minded  and  desirous,  and  had 
agreed  to  assign  the  several  messuages,  tenements,  and  other  things  therein 
mentioned,  upon  the  trusts  therein  mentioned.  He  then  assigned  to  the  trus^ 
tees,  the  niessuage  called  the  Grand  Hotel  in  Covent  Garden,  and  several 
other  houses,  and  also  his  share  and  interest  in  a  newspaper  called  the  County 
Chronicle,  upon  trust  to  permit  him  to  receive  and  take  the  rents,  issues,  and 
profits  for  his  life,  and  after  his  death,  in  case  his  daughter  A.  M.  Smallwood 
should  be  then  living,  upon  trust  for  her  separate  use  for  her  life,  and  after  her 
death,  upon  trust  for  her  children,  to  be  equally  divided  between  them  at 
twenty-one  or  marriage,  and  if  there  should  be  no  such  children  living  at  her 
death,  or  they  should  die  before  twenty-one  or  marriage,  then  upon 
trust  as  to  one  •moiety  for  W.  Smallwood  her  husband ;  and  as  to  the  [•553] 
other  moiety  for  Isaac  Froome  the  younger,  for  life,  with  remainder 
to  his  children,  and  in  default  of  such  issue,  then  in  trust  for  Ann  Payne  (a 
niece  of  Isaac  Froome  the  settlor)  for  her  life,  with  remainder  to  her  children, 
and  in  default  of  such  issue  in  trust  for  Sarah  Woodhatch,  also  a  niece  of 
Proome's.     This  deed  was  duly  registered. 

Froome  made  a  will,  and  appointed  executors,  who  died  in  his  lifetime,  and 
letters  of  administration  with  the  will  annexed  were  granted  to  his  daaghter  A. 
M.  Smallwood.  She  died  in  1809,  leaving  two  infant  children,  and  W.  Small- 
wood  her  husband,  to  whom  administration  de  bonis  non  to  Froome  was 
granted. 

The  bill  charged  that  Froome  at  the  time  of  executing  the  settlement  was 
much  indebted  and  embarrassed,  that  the  settlement  was  made  for  the  purpose 
of  defrauding  his  creditors,  and  evidence  was  entered  into  on  both  sides  with 
reference  to  this  part  of  the  case. 

It  appeared  that  the  testator  was  entitled  to  the  lease  of  the  house  called  the 
Grand  Hotel  (in  which  he  carried  on  business)  subject  to  a  mortgage  for 
1000/. ;  and  another  of  the  houses  included  in  the  settlement  he  had  mortgaged 
for  200/. ;  only  secondary  evidence  of  these  mortgages  was  given ;  the  origi- 
nal instruments  not  being  produced.  The  testator  had  quitted  the  hotel  in  1793, 
and  let  a  coffee  room  under  it  to  the  plaintiff.  He  afterwards  lived  chiefly  in 
the  country,  and,  as  some  of  (he  witnesses  stated,  his  residence  was  not  gen- 
erally known,  being  concealed,  owing  to  the  embarrassed  state  of  his  circum- 
stances ;  it  was  also  stated  that  about  the  year  1793  he  was  in  the  habit 
of  borrowing  small  sums  of  money,  and  on  one  occasion  *said  that  [*554J 
be  had  bills  coming  due,  and  did  not  know  how  he  should  get  money 
to  pay  them.  Ho  was  at  the  time  of  executing  the  deed  indebted  to  two  fe- 
male servants  for  arrears  of  wages,  for  which  he  gave  them  promissory  notes, 
and  on  application  being  made  to  him  on  the  part  of  one  of  them  for  payment, 
he  stated  that  bis  affairs  were  not  settled,  and  that  he  was  too  ill  to  settle  any 
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thing.  In  September,  1795,  he  borfowcd  a  sum  of  money  of  the  plaintiff, 
which  the  latter  was  to  pay  himself  by  retaining  his  rent.  Smallwood,  the 
administrator,  had  in  an  inventory  exhibited  in  the  ecclesiastical  court  in  the 
year  1811,  included  the. hotel  and  oihet  premises  assigned  by  the  deed  as  part 
of  the  testator's  property.  On  the  other  hand  it  was  slated  in  the  evidence  of 
Smallwood,  (who  was  examined  under  an  order)  that  at  the  time  of  the  exe- 
cut  ion  of  the  deed,  the  testator  was  possessed  of  other  properly  not  included 
in  it,  consisting  of  furniture,  plate,  wines,  carriages,  and  book  debts,  to  the 
amount  of  between  two  and  three  thousand  pounds.  He  had  previously,  by  a 
power  of  attorney  authorized  Smallwood  to  act  generally  for  him,  and  the  laU 
ter  said  that  he  had  by  virtue  of  it,  in  the  course  of  1793  and  1794,  paid  all 
the  debts  that  came  to  his  knowledge ;  he,  and  some  other  witnesses,  also  de- 
nied that  there  had  been  any  concealment  with  respect  to  the  testator's  place 
of  abode.  The  testator  executed  the  deed  in  the  evening  at  an  inn  in  London, 
and  on  the  following  day  went  into  the  country. 

Mr.  Wingfield  and  Mr.  Hazlewood  for  the  plaintiff :— The  object  of  the 
suit  is  to  set  aside  the  settlement  in  question  as  being  fraudulent  against  credi- 
tors  within  the  statute'  13  E  liz.  c.  6.  The  Evidence  shows  that  the  settlor  was 
much  indebted  at  the  time,  and  embarrassed  in  his. circumstances.  The  set- 
llement  was  without  consideration,  and  not  called  for  by  any  particular 
[♦655J  occurrence  *in  his  family ;  he  continued  in  the  receipt  of  the  rents 
and  profits,  and  it  is  not  clear  that  he  possessed  any  other  property. 
This  IS  sufficient  to  convince  the  court  that  the  object  of  the  settlement  was  to 
withdraw  his  properly  from  the  power  of  his  creditors.  It  is  not  necessary, 
in  order  to  invalidate  a  seiileraent,  to  show  that  the  party  was  actually  insol- 
vent  at  the  lime,  the  state  of  his  affairs  being  only  a  circumstance  tending  to 
show  a  fraudulent  mtention  ;  if  made  with  a  view  to  future  debts  it  is  equally 
fraudulent.     StUeman  v.  AshdotDn.{a) 

The  plaintiff's  debt  arises  from  a  breach  of  covenant,  and  though  subsequent 
in  time  to  the  settlement,  is  sufficient  to  entitle  him  to  be  relieved  against  it. 
In  Fitzer  y.  Fitzer,(b)  the  plaintiff's  right  arose  after  the  settlement ;  and  in 
Taylor  v.  Jones,{c)  it  was  decided  that  debts  subsequently  contracted  are 
within  the  8iatuie.(d)  The  cases  of  Walker  v.  Burrows^e)  and  Holloway  v. 
Millardfig)  were  also  cited. 

Mr.  ShadwelU^  Mr.  RoupeU  for  the  defendants,  urged  the  length  of  time 
between  the  testator's  death  and  the  filing  of  the  bill,  as  one  ground  for  the 
coons  withholding  its  assistance,  and  objected  to  the  insufficient  evidence  of 
the  debts.  They  relied  on  Lush  r.  Wilkinscnih)  as  deciding  that  to  avoid 
the  settlement  the  party  must  be  shown  not  only  to  be  embarrassed,  but  to  be 
indebted  to  the  extent  of  insolvency.  Here,  however,  there  was  evidence  of 
his  having  other  property  :  and  the  chief  part  of  the  debts  alleged  were  secured 

(«)  2  Atk.  477.  481.  ^|,y  a  Atk.  511.  (,)  3  a*  600 

id)  Se.  >bo  Ri<Ur  v.  Kidd»r,  10  Vet.  360, 370.  ,J  ,  ?.v  „ 

lr\  1  Uuld.  414.  ^' 

**'  (*)  S  Vm.  384. 
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by  mortgage,  and  ought  not.  therefore,    to  be  regarded  for  this 
*purpo8e.(a)     They  argued  that  it  was  now  understood  to  be  the  rule    [*666] 
that  such  setllements  were  only  to  be  considered  fraudulent  against 
creditors  at  the  X\me,{b)  and  that  therefore  the  plaintiff's  debt  being  subsequent 
in  point  of  time  would  not  sustain  the  suit. 

The  Master  of  the  Rolls  during  the  argument  observed,  that  the  statute 
declared  the  deed  void  as  against  those  creditors  whose  actions,  &c.  were  or 
might  be  hindered  or  delayed,  and  that  created  a  question  how  far  it  applied  to 
subsequent  creditors.  I  do  not  recollect  any  instance  of  Talidity  being  given 
to  a  settlement  where  ihe^party  was  largely  indebted  at  the  time,  and  subse- 
quent creditors  have  applied  for  relief.'  All  the  cases  say  that  the  deed  will 
stand  if  the  party  be  not  indebted,  and  if  it  be  not  fraudulent.  Being  indebted 
is  only  one  circumstance  from  which  evidence  of  the  intention  may  be  drawn. 
But  suppose  a  person  indebted  to  execute  a  conveyance  such  that  if  those 
who  were  creditors  at  the  time  complained,  it  would  be  void  as  against  them : 
then  if  they  are  paid  off,  and  a  new  set  of  creditors  stand  in  their  places,  does 
that  make  any  difference  ?  Does  it  not  hinder  and  delay  these  creditors,  and 
is  it  not  void  as  against  them  ?  If  it  be  not  so,  it  would  be  easy  to  evade 
the  statute  :  the  party  may  pay  off  those  to  whom  he  is  then  indebted  by  bor- 
rowing of  others,  and  he  may  then  say  to  them  :  I  did  not  make  the  settlement 
to  defraud  you,  but  to  defraud  the  other  persons  who  were  my  creditors. 
Here  there  are  strong  circumstances  indicating  embarrassment :  and  some 
of  the  debts  which  the  testator  then  owed  are  still  existing.  If  the  conveyance 
cannot  be  invalidated  on  the  ground  of  the  debts  alone,  the  question 
will  be  whether  it  was  *made  for  the  purpose  of  defrauding  creditors.  [•667] 
No  doubt  if  the  party  be  not  indebted  at  the  time,  the  onus  of  proving 
the  fraud  is  thrown  on  the  other  side :  for  he  may  fairly  intend  to  give  away 
his  property  ;  but  still  it  may  be  fraudulent  as  contemplating  future  debts. 

One  point  to  be  considered  is,  how  it  stood  at  the  time  of  his  death.  It  has 
never  been  determjned,  that  in  order  to  make  void  the  deed  any  creditor  should 
be  actually  hindered  or  delayed  :  the  statute  speaks  of  those  who  may  be  hin- 
dered. Then  was  not  this  deed  void  as  against  those  of  his  creditors  who 
continued  so  at  his  death  ?  If  so,  it  is  settled  that  all  creditors  may  take  ad- 
vantage of  it.  It  becomes  part  of  the  assets;  and  nothing  since  that  time 
could  alter  it. 

At  the  close  of  the  argument,  his  Honor  delivered  his  opinion  to  the  follow- 
ing effect. 

The  plaintiff  has,  I  think,  failed  in  proving  the  principal  debts ;  but  it  is 
satisfactorily  established  that  there  is  8u£Bcient  ground  for  an  inquiry  into  those 
facts  :  and  supposing  those  debts  to  be  proved,  I  am  of  opinion  that  there  is 
enough  to  defeat  the  settlement.    I  do  not  conceive  it  necessary  to  show  that 

(«)  S66  Stephens  r.  Olive,  3  Bro.  C.  C.  90.  (Jb)  See  Kidney  t.  Cousemaker,  18  Vet.  155. 
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the  party  was  insolvent.  The  question  is,  whether  the  court  is  satisfied  that 
the  deed  was  within  the  punriew  of  the  statute,  that  it  was  made  to  hinder  and 
delay  his  creditors,  by  placing  the  property  out  of  their  reach  ;  and  consider- 
ing the  situation  of  this  person  at  the  time,  I  cannot  hesitate  to  believe  that 
his  purpose  was  to  secure  this  propevty  for  himself  and  his  family. 

He  appears  to  have  been  distressed  at  the  time  ;  and  what  induced 
[*558]  him  to  execute  this  deed  ?  Was  there  *any  thing  that  called  for  it ; 
any  change  in  his  family,  or  lany  other  property  come  to  him  ;  was 
there  any  thing,  in  short,  but  the  apprehension  that  it  might  go  to  his  credi- 
tors? The  deed  recites  that  his  wife  was  already  provided  for;  it  was  not 
therefore  required  for  her.  The  leaseholds  were  already  mortgaged ;  and 
when  in  the  same  year  he  borrowed  money  of  the  plaintiff,  he  could  not  secure 
it  except  by  letting  him  gradually  repay  himself  out  of  his  rent.  In  a  short 
time  after  he  died  ;  what  passed  for  some  years  after  his  death  does  not  ap- 
pear ;  but  it  seems  th.it  Smallwood,  the  administrator  had  so  little  idea  that 
the  deed  could  stand,  that  he  included  the  property  in  question  in  the  inven- 
tory, as  constituting  part  of  the  assets  of  the  deceased. 

It  is  attempted  to  be  made  out,  though  in  a  suspicious  manner,  that  he  had 
some  other  personal  property  besides  what  was  included  in  the  settlement ; 
but  no  notice  was  taken  of  it  in  the  inventory,  nor  does  it  appear  what  has  be- 
come of  it.  All  the  circumstances  are  those  of  a  person  necessitous  and 
largely  indebted. 

There  is  no  case  circumstanced  like  this,  where  the  settlement  has  been 
held  good,  even  if  the  plaintiff  was  not  a  creditor  at  the  time.  But  here,  sup- 
posing the  mortgages  to  be  proved,  there  is  a  continuance  of  debt  from  that 
time  to  this  ;  and  if  it  be  once  shown  that  it  is  a  deed  which,  as  against  any 
of  the  creditors,  cannot  stand,  then  the  property  becomes  assets,  and  is  appli- 
cable to  the  payment  of  debts  generally  ;  all  the  creditors  come  in  at  what- 
ever times  their  debts  may  have  arisen.    That  is  decided.[l]    At  present,  as 

[1]  Mr.  J.  Stoiy  in  diseuningr  the  effect,  upon  a  Tolnntary  conveyance,  of  indebtedness  at  the 
time  of  its  execution,  (1  Story's  Equity,  351,  n.)  obserTes,  that  in  the  above  case  «*  the  subject  was 
considerably  discussed  by  the  Master  of  the  BoUs,  but  from  his  reasoning,  I  should  not  dmw  anj 
other  conclusion  than,  that  an  indebtment  at  the  time  was  a  circumstance  presumptive  of  a  fraud- 
ulent intent.**  In  Reade  v.  LivingHon^  3  Johns.  Ch.  Rep.  500,  Chancellor  Kent  says,  **  the  con- 
clusion to  be  drawn  from  the  cases  is,  that  if  the  party  be  indebted  at  the  time  of  the  voluntary 
settlement,  it  is  presumed  to  be  fraudulent  in  respect  to  such  debts,  and  no  circumstance  will  per- 
mit those  debts  to  be  affected  by  the  settlement,  or  repel  the  legal  presumption  of  fraud.  The  pre. 
sumption  of  law,  in  this  case,  does  not  depend  upon  the  amount  of  the  debts,  or  the  extent  of  the 
property  in  settlement,  or  the  circumstances  of  the  psrty.  There  is  no  such  line  of  distinction  set 
up,  or  traced  in  any  of  the  cases.  The  attempt  would  be  embarrassing,  if  not  dangerous  to  the 
rights  of  the  creditor,  and  prove  an  inlet  to  fraud.  The  law  has  therefore  wisely  disabled  the 
debtor  from  making  any  voluntary  settlement  of  his  estates,  to  9tand  in  the  way  of  kit  exi9ixng 
debts.  This  is  the  clear  and  uniform  .doctrine  of  the  oases,  and  it  is  sufficient  for  the  decision  of 
the  present  cause."  The  above  passage  is  quoted,  and  animadverted  upon,  in  1  Story's  Eq.  350,  vt 
seq.  In  a  later  esse,  (1840,)  the  facts  of  which  are  immaterial,  Ttnenaend  v.  Wettaeott,  9  Beav. 
340,  344.    Lord  Langdale,  M.  R.  says :  ••There  has  been  a  little  exaggeration  in  the  arguments 
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the  debts  are  not  in  strictness  proved,  I  can  only  direct  inquirie8.[lj— ^Reg. 
Lib.  B.  1821,  fo.  2009. 

on  both  sidea  u  to  the  principle  on  whieh  the  eoart  acti  in  each  casea  aa  theae ;  on  one  aide  it 
baa  been  aaanmed,  that  the  exiatenee  of  any  debta  at  the  time  of  the  exeeutlon  of  the  deed,  would 
be  aneh  evidence  of  a  fraudulent  intention  aa  to  induce  the  court  to  set  aaide  a  ▼oinntary  cnoTey- 
ance,  and  obligre  the  court  to  do  ao  under  the  atatute  of  Elizabeth.  I  cannot  think  the  real  and 
joat  eonatraetion  of  the  lUtnte  warranta  that  propoaition,  becaoae  there  ia  loarcely  any  man  who 
can  avoid  bein;  indebted  to  aome  amount ;  he  may  intend  to  pay  every  debt  aa  loon  aa  it  ia  con* 
traeted,  and  conatantly  uae  bia  beat'  endeavors,  and  have  ample  roeana  to  do  so,  and  yet  may  be 
frequently,  if  not  always,  indebted  in  aome  email  aam  ;  there  may  be  a  withholding  of  claims,  con- 
trary  to  hie  intention,  by  whieh  he  la  kept  indebted  in  spite  of  himself;  it  would  be  idle  to  allege 
thia  aa  the  leaat  foundation  for  aaanming  fraud  or  any  bad  intention.  On  the  other  hand,  it  ia  aaid, 
that  aomelhing  amounting  to  insolvency  moat  be  proved  to  set  aside  a  voluntary  conveyance ;  thia 
too,  ia  inconsistent  with  the  principle  of  the  act,  and  with  the  judgment  of  the  most  eminent 
judges."  In  a  still  later  oaae,  (1841.)  Lord  Cottenham  observes:  **The  difficulty  which  arose 
upon  the  statute  of  Elizabeth,  with  respect  to  voluntary  assignments  of  choees  in  action,  waa,  that 
during  the  lifetime  of  the  debtor,  creditors  could  not  be  aaid  to  be  prejudiced  by  them,  inasmuch  aa 
that  apeciea  of  property  waa  not  subject  to  be  taken  in  execution  ;  but,  after  bis  death  it  waa  other- 
wise, beeanae  then  the  creditora  might  reach  all  hia  personal  property  of  whatever  kind :  and  the 
aame  reason  appliea  where  the  debtor  has  brought  himself  within  the  operation  of  the  insolvent 
debtor's  acu ;  becaoee,  under  those  acta,  all  hia  property  becomes  applicable  to  the  payment  of  hia 
debta.  In  the  preaent  case,  however,  there  is  no  conclusive  evidence  that  the  debtor  waa  indebted 
to  the  extent  of  inaolvency  at  the  time  of  the  aaaignroent,  though  the  fact  of  there  being  three 
execotiona  in  hia  house  at  the  time  makes  it  highly  probable."  Noreutt  v.  Dodd^  1  Cr.  &  Ph.  100. 
The  main  question  involved  in  the  case  in  the  text  is  discussed  by  Chancellor  Kent,  in  the  above 
cited  case  of  Reade  v.  LvringBton,  but  admitting  that  he  waa  not  called  upon  to  giye  any  definite 
opinion.  And  aee  1  Story's  £q,  353,  et  acq.  In  BotU  ▼.  Cozing,  I  Hoff.  Rep.  86,  Hoffinan, 
Aaaiat.  V.  C.  aays,  **  I  consider  the  law  aa  to  aubaoqoent  creditora  to  be,  that  prima  facie^  a  volun- 
tary conveyance  ia  not  void  as  to  them :  but  it  may  be  proven  to  be  so  by  other  circumstancea,  aa 
if  made  with  a  view  to  future  indebtedness ;  and  if  there  are  prior  creditors  against  whom  it  ia 
Toid,  subsequent  ones  may  be  let  in."  And  in  a  subsequent  case,  {MiUs  v.  MorrU,  I  Hoff.  Rep. 
490,)  he  allndea  to  **  the  powerful  argument  of  the  Mooter  of  the  Rolle,**  in  the  principal  case,  and 
adda,  *•  In  my  opinion,  that  argument,  with  the  decisions  in  Ridgeway  v.  Underwood,  4  Waah.  C. 
C.  Rep.  137,  and  Sexton  v.  Wheaton,  8  Wheaton,  229,  aupply  the  whole  law  upon  the  subject.'* 
A.  made  a  voluntary  assignment  of  a  sum  of  money,  being'  at  the  time  indebted  to  B.  on  the 
balance  of  a  running  account.  A.  afterwards  made  paymenta  to  B.  exceeding  in  amount  the 
balance  due  at  the  time  of  the  assignment,  but  the  balance  continually  increased.  The  aaaign. 
roent  was  set  aside  at  the  auit  of  B.  Whittingtou  v.  Jenninge,  6  Sim.  493.  See  further,  American 
Chancery  Digest,  Fraud  V. 

[1]  A  further  inquiry  was  disected  in  Noreutt  v.  Dodd,  1  Cr.  &  Ph.  100.  Towneend  v.  Weettu 
eotU  2  Beav.  34U.  Where  the  plaintiff  failed  in  proving  at  the  hearing,  a  fact  which  waa  the  yery 
foundation  of  hia  title ;  it  was  held  that  it  was  not  the  proper  subject  of  an  inquiry  before  the  maa- 
ter,  and  the  bill  waa  diamiaaed  with  costs,  with  liberty  to  file  a  new  bill.  Holden  v.  Hearn,  1  Beay. 
445.  While  the  court  aometimea,  where  a  point  haa  not  folly  been  gone  into  before  the  hearing, 
and  a  caae  of  suspicion  or  doubt  ariaea,  will  direct  a  further  inquiry,  it  cannot  be  done  where  the 
qoeation  has  been  distinctly  pot  forth  m  the  pleadinga,  an  issue  raised  upon  it,  and  testimony  taken. 
Morton  v.  Hudoon,  I  Hoff.  Rep.  815. 
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[♦659]    ♦Ex   PARTE  Burgess.      In  the   Matter  of  Hardy  and  Dai^, 

Bankrupts. 

183^2;  July  16. 

Bankrapt  bringinp^  an  aetion  to  try  the  validity  of  the  commiMlon,  cannot,  at  the  same  time,  pro- 
ceed with  a  petition  to  soperMde  it,  on  the  eame  grounds. 

The  bankrupts  had  presented  a  petition  to  supersede  the  commission,  on 
the  alleged  ground  of  there  having  been  no  act  of  bankruptcy.  They  had 
also  brought  an  action  to  try  the  validity  of  the  commission.  The  assignees 
now  petitioned,  praying  that  the  hearing  of  the  bankrupts*  petition  might  be 
postponed  till  after  the  trial  of  the  action,  or  that  the  bankrupts  might  elect 
whether  they  would  proceed  by  the  action  or  the  petition. 

Mr.  Agar  and  Mr.  Parker  contended  that  the  two  proceedings  should  not 
be  allowed  to  go  on  together ;  the  assignees  would  be  under  the  necessity 
of  making  affidavits  disclosing  their  intended  defence  in  the  action.  They 
cited  Ex  parte  Price.{a) 

Mr.  Cullen^  on  the  other  side. 

The  Lord  Chancellor: — If  the  petition  is  founded  upon  allegations 
which  can  be  tried  at  law,  it  is  in  the  discretion  of  the  court  to  say  that  it 
shall  not  be  heard  till  after  the  trial ;  but  there  may  be  causes  of  complaint 
in  the  petition,  which  would  not  affect  the  commission  at  law.  Where,  how- 
ever, the  petition  is  on  the  ground  of  there  being  no  debt  or  no  act  of  bank- 
ruptcy, and  the  bankrupt  chooses  to  proceed  at  law.  he  ought  not  to 
[♦660]  be  permitted  to  use  a  ^petition  for  the  purpose  of  fishing  out  the  evi- 
dence against  him. 

Mr.  Cullen  then  elected  to  abandon  ttie  action,  and  proceed  with  the 
petition. 


Bearblock  v.  Tyler. 


RoLiA— 18S1 ;  May  17.    1W9 :  January  9,  July  22. 

The  tithe  of  ealyee  is  to  he  aet  oat  when  they  are  fit  to  he  weaned,  and  to  live  alone  on  the  tame 

food  with  the  cow. 
The  proper  mode  of  tithing  hay  ie  hy  the  fork  and  rake. 
The  role,  that  inroluntary  rakings  are  not  titheahle,  doea  not  extend  to  hay. 
The  verdict  on  the  first  trial  of  an  iaene  in  a  tithe  eanee  being  for  the  defendant,  in  conaequence  of 

a  misdirection  of  the  judge,  and  on  the  second  trial  being  for  the  plaintiff,  the  coats  of  the  suit, 

of  the  motion  for  a  new  trial,  and  of  the  second  trial,  given  against  the  defendant,  but  no  costs 

given  of  the  first  trial. 

This -was  a  bill  for  tithes  by  the  lessee  of  part  of  the  impropriate  rec- 
tory of  the  parish  of  Hornchurch,  in  Essex.     At  the  hearing,  on  the  2dd  of 

(a)  Buck.  230. 
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July,  1819,  a  trial  was  directed  upon  the  following  issues  : — 1.  Whethei  the 
tithes  of  hay  for  the  defendant's  lands  for  the  year  1813,  were  duly  and  le- 
gally set  out.  2.  Whether  any  and  what  sum  was  tendered  or  offered  to  be 
paid  by  the  defendant  for  the  year  1813,  as  the  value  of  the  tithe  of  his  calves 
for  that  year  ;  and,  thirdly,  if  so,  whether  the  sum  tendered  was  the  real  value 
of  the  tithes  estimated  at  the  period  when  by  the  rule  of  law  the  rector  is  to 
have  the  tithe  of  calves.  The  trial  took  place  in  March,  1821,  at  the  Essex 
assizes,  before  Mr.  Baron  Wood,  when  the  jury  found  for  the  defendant  upon 
the  first  issue  ;  upon  the  second  they  foufid  that  6/.  had  been  tendered  for  the 
tithe  of  calves  ;  and  upon  the  third,  that  that  sum  was  the  real  value  of  the 
tithes  estimated  as  mentioned  above.  A  motion  was  now  made  for  a  new 
trial. 

it  appeared  that  the  hay  had  been  cocked  and  set  out  by  the  fork  only, 
the  rake  not  having  been  used,  in  consequence,  as  the  defendant's  wit*- 
nesses  stated,  of  the  wetness  of  the  season.  The  rakings  remained 
^scattered  round  the  cocks,  and  the  defendant  left  upon  the  ground  for  f*56l] 
the  plaintiff  what  was  scattered  about  the  tenth  cock ;  he  had  directed 
his  workmen  to  set  it  out  fairly.  On  the  other  hand,  the  plaintiff  *s  witnesses 
represented  the  cocks  to  have  been  of  unequal  size,  and  at  irregular  distances  ; 
the  tithing  man  stated,  that  he  had  several  times  received  notices  to  take  the 
tithe  hay,  when  only  a  small  quantity  was  set  out,  sometimes  only  a  part  of 
what  was  cut,  and  at  other  times  only  part  of  a  field  :  he  also  said,  that  seve- 
ral times  when  he  attended  there  the  weather  was  fine.  The  learned  judge 
left  it  to  the  jury  to  consider  whether  the  setting  out  of  the  tithe  was  fraudu- 
lent or  vexatious. 

With  respect  to  the  calves,  the  circumstaqces  were  as  follows  : — the  de- 
fendant had  two  farms  in  the  parish,  one  called  Mardyke,  the  other  Pigtails  ; 
the  latter  was  situate  in  the  part  of  the  parish,  the  tithes  of  which  were 
not  payable  to  the  plaintiff,  and  the  defendant  paid  a  composition  for  it. 
Thirty-one  calves  were  born  in  that  year  at  Mardyke,  all  except  one,  which 
died,  were  sold  as  sucklers  a  few  days  after  their  birth,  and  the  cows  were 
removed  to  Pigtails :  the  cows  that  were  dry  were  suffered  to  remain  at 
Mardyke.  The  sums  tendered  were  the  tenth  part  of  what  the  calves  were 
sold  for.  *  It  was  stated,  that  a  calve  could  live  on  the  same  food  with  its 
mother  at  about  three  or  four  months  old,  but  at  an  earlier  period  might  be 
sustained  upon  artificial  food. 

Mr.  Marryatt,  Mr.  Roupell,  and  Mr.  Bolland,  for  the  plaintiff: — The  ver^ 
diet,  in  finding  that  the  sum  tendered  was  the  value  of  the  calves  estimated 
at  the  period  when  they  Were  by  law  titheable,  assumes  that  the  owner 
is  entitled  to  set  out  the  tithe  when  he  disposes  of  the  calves,  how- 
ever *eariy  that  may  be  after  their  birth.  But  the  legal  time  for  tith-  [*562J 
ing  calves  is  when  they  are  fit  to  be  weaned,  and  can  subsist  with- 
out  the  dam,  on  the  same  food  which  the  dam  lives  on.     The  rule  is  so  laid 
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down  in  Croft  v.  Blake^{a)  and  Reignolds  v.  Vincent^{b)  and  in  the  different 
text  books  and  treatises.  Burn's  Ecclesiastical  Law.(c)  Degge's  Parson's 
Counsellor.(<i)  Toller  on  Tilhcs.(e)  In  Welch  v.  Uppill,(g)  the  question 
was  at  what  period  the  parson's  title  to  tithe  lambs  vested  ;  and  it  was 
held  that  the  right  accrued  upon  their  birth,  but  it  was  adnailted  on  all  sides 
that  they  were  not  to  be  tithed  till  fit  to  be  weaned.  And  this  means  when 
they  can  be  weaned  naturally  and  support  themselves.  But  here  they  were 
sold  before  the  period  of  weaning,  for  they  were  sold  for  the  purpose  of 
being  suckled  by  other  cows. .  There  may  be  an  exception  to  the  usual  rule 
of  tithing,  when  there  is  a  single  calf,  or  a  number  less  than  ten  ;  the  par- 
son there  has  a  tenth  of  the  value,  and  the  occupier  has,  in  some  cases, 
been  allowed  to  sell  it  and  pay  the  tenth  of  the  price.  But  in  that  case  the 
parson  has  the  tithe  of  the  milk  from  the  time  when  the  calf  is  taken  away. 
Here,  on  the  contrary,  the  cows  were  removed  to  another  place  to  evade  the 
tithing  of  the  milk  ;  the  cows  which  were  dry  being  suffered  to  remain,  proves 
this  to  have  been  intentional. 

The  tithe  of  the  hay  was  not  properly  set  out,  the  fork  only  have  been 
used.  The  only  legal  mode  of  tithing  hay  is  by  the  rake,  Staug?Uon  v. 
Hide:{h)  and  bad  weather  will  not  justify  a  deviation  from  that 
[^^563]  mode,  *Franklyn  v.  Gooch.{i)  And  it  does  not  appear  that  that 
excuse  existed.  The  whole  of  the  hay  must  be  set  up  in  cocks, 
Collyer  v.  Hafoes.{k)  From  the  mode  adopted  here  a  considerable  portion 
was  left  behind.  Besides  this,  the  tithe  was  vexatiously  set  out,  frequent 
notices  being  sent,  and  only  small  parts  tithed  at  once,  which  is  not  the  pro- 
per mode,  Hall  v.  Machet{l) 

Mr.  Nolan,  Mr.  Boteler,  and  Mr.  Abraham  for  the  defendant :— ^The  de- 
fendant is  not  chargeable  with  any  unfairness  in  the  removal  of  the  cows. 
His  two  farms  are  both  within  the  parish ;  and  if  the  impropriate  rector  leases 
the  tithes  in  different  shares,  the  farmer  is  not  bound  to  take  notice  of  that ; 
the  cows  were  not  taken  beyond  the  parish.  The  calves  are  by  law  titheable 
when  they  can  be  separated  from  the  dam,  but  it  is  not  necessary  that  they 
should  be  able  to  liVe  upon  the  same  food.  That  additional  qualification  is 
introduced  by  Burn  and  some  other  writers  ;  but  is  not  to  be  found  in  Degge, 
or  in  Croft  v.  Blake,  or  Reignold  v.  Vincent,  According  to  Kenyon  v.  Wesi^i^ 
a  single  calf  is  to  be  tithed  by  the  parson  receiving  a  tenth  part  of  the  value 
when  it  is  taken  from  the  cow  to  be  sold  or  killed  ;  without  reference  to  the 
period  at  which  this  separation  takes  place.  In  Welch  v.  Uppill  this  point  did 
not  arise  ;  besides  which  that  and  several  other  cases  apply  to  lambs,  which 

(a)  Gwill.  530  (6)  Banb.  133.  {c)  Vol.  iii.  p.  498. 

(d)  P.  2.  c.  6.  (0  P.  141. 

ig)  I  Brod.  &  BiDg.  84.  3  B.  Moore,  330.  See  Jenkinton  ▼.  Roystont  Daniel,  121.  5  Price,  510. 
(A)  Gwill.  566.  (t;  8  Anitr.  682.    Gwill.  1441. 

.    (k)  8  ADstr.  954.    GwiU.  1489.  </}  Gwill.  1460.    3  Anetr.  913. 

(m)  Gwill.  541. 
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Ate  distinguishable  as  to  the  mode  of  tilhiog  from  calves.  Lambs  are  dropped 
at  about  the  same  time  of  the  year,  and  consequently  the  weaning  is 
almost  simultaneous ;  the  whole  flock  is  therefore  tithed  together,  *and  [*564] 
it  seems  that  a  custom  to  tithe  them  on  St.  Mark's  day  may  be  good, 
Bedford  v.  8ambelL{a)  But  calves  are  bdrn  singly  at  different  periods,  and 
this  mode,  therefore,  cannot  be  adopted  with  th^m*  The  consequence  of 
the  law,  as  stated  on  the  other  side^  would  be,  that  if  a  farmer  has  ten  calves, 
he  mdst  keep  them  all  till  they  are  weanable  ;  he  <iannot  sell  any  of  them, 
though  the  convenience  of  his  farm  may  fairly  require  it.  If  he  has  less  than 
ten^  the  tithe  is  to  be  paid  in  money,  and  he  may  sell  or  keep  them  ;  but  if  he 
sells  them  as  sucklers,  he  must  pay  instead  of  the  actual  price,  the  increased 
▼alue  which  they  would  bea^  when  weanable,  in  addition  to  which  the  tithe  of 
the  milk  must  also  be  paid. 

It  having  been  left  to  the  jury  to  consider  whether  the  setting  out  of  the  tithe 
.hay  was  fraudulent  or  vexatious,  their  finding  has  negatived  that  charge.  There 
is  no  rule  that  the  whole  of  a  field  must  be  tithed  at  once.  According  to  Hail 
T.  Matheti  and  Erskine  v.  Ruffle,{b)  the  field  may  be  tithed  in  parts,  if  cut  at 
different  times  fairly  and  without  vexation,  or  if  the  state  of  the  weather  re-» 
quires  it ;  the  only  rule  is^  that  all  which  is  cut  must  be  tithed  at  once,  and  it 
does  not  appear  that  that  rule  was  departed  from  in  this  case.  Nor  is  it  ne^ 
cessary  that  the  rake  should  be  used  in  tithing :  no  tithe  is  due  of  involuntary 
Takings.  2  Inst.  652.  1  Roll.  Abr.  645.  Johnson  v.  Avbreyjl^c)  Green  v. 
Huny{d)  Anon.(e)  li  must^  however,  be  shown  that  the  rahin^a  were  minus 
voluntarie  dispersed^  and  hence  in  MorUoris  case^  cited  in  Orysman 
V.  Letois^ig)  a  custom  to  pay  a  *tenth  part  of  the  corn  in  the  sheaf  [*565] 
for  the  tithes  of  all  in  the  sheaf  and  of  all  which  is  raked,  was  held 
void,  as  the  farmer  might  put  less  in  the  sheaf  and  leave  more  to  be  raked  ; 
this  was  because  the  custom  as  laid  was  not  confined  to  involuntary  rakings, 
but  would  have  extended  to  such  as  were  covinous.  And  the  case  of 
Staughton  v.  Hide  does  not  go  further,  for  the  custom  as  stated  there  was  not 
to  rake  generally,  and  therefore  it  was  bad  for  the  same  reason.  Now  here 
there  was  no  fraud,  but  the  tithe  was  set  out  as  equally  as  it  could  be  done. 

Mr.  Marryatt,  in  reply,  cited  Howard  r.  Bovingdon,{h)  where  a  custom  to 
set  out  the  tithe  of  barley  and  oats  in  cocks,  without  raking,  was  set  upi  but 
the  court  decreed  that  the  corn  scattered  round  the  cocks  was  to  be  raked  up 
before  the  tithe  was  set  out,  and  that  the  plainti£f  was  entitled  to  take  away 
the  tithes,  with  the  rakings  thereto  belonging. 

The  Master  of  the  Rolls  : — The  case  involves  two  questions,  whether 
the  tithe  of  hay  for  the  defendant's  lands  was  duly  set  out  in  the  year  1813  ; 
and,  secondly,  whether  the  sum  which  was  tendered  by  the  defendant  to  the 
plaintiff  in  that  year  in  Ueu  of  the  tithe  of  his  calves^  was  the  real  value  of 

(a)  GwiU.  1058.        (6)  Gwill.  961.      (e)  Cro.  £111.  660.      id)  Cro.  Elfz.  709.    Gwill.  915. 
(e)  1  Freem.  334.    Gwill.  569.  ig)  Cro.  Eliz.  446.    Moora,  454.    GwiU.  165. 

(k)  4  Wood,  546. 
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what  the  plaintiff  was  entitled  to.     The  latter  question  haTing  been  argued 
first,  I  will  consider  it  first. 

On  the  part  of  the  defendant,  it  has  been  argued  that  the  occupier  ought 
not  to  be  placed  in  difficulties  by  being  fettered  in  the  oianageoient  of  his  farm, 
if  he  deals  with  it  bonafidey  without  any  view  of  rendering  the  tithe 
[*566]  less,  and  in  the  same  way  as  if  he  was  under  '^composition.  It  was 
also  contended  that  the  circumstance  of  his  removing  the  cows  ought 
to  make  no  difference.  In  this  latter  argument  I  agree  ;  and  I  am  also  clearly 
of  opinion  that  in  considering  the  tithe  of  the  caWes  no  regard  is  to  be  had  to 
that  of  milk,  they  being  quite  distinct.  The  defendant's  two  farms  being  in 
the  same  parish,  it  is  a  mere  accident  that  they  do  not  render  tithe  to  the  same 
person  ;  it  is  only  because  the  tithe-owner  bas  split  the  tithe  between  different 
persons.  When  remored,  the  milk  was  liable  to  tithe  in  the  same  parish  ;  hia 
having  a  composition  in  the  other  farm  might  be  an  inducement  to  him  to  re- 
move tbem  ;  but  that  is  not  to  be  considered  on  a  question  relating  only  to  the 
tithe  of  calves. 

Now  this  is  not  the  case  of  an  odd  number  of  calves,  or  where  any  difficulty 
arises  from  there  being  the  same  owner  with  land  in  different  parishes.  There 
were  thirty  calves,  and  all  clearly  titheable  in  the  same  place.  It  is  a  mixed 
tithe  ;  not  prGedial  arising  from  the  land,  but  from  animals  fed  upon  the  land. 
The  young  of  animals,  milk,  and  wool,  are  of  the  same  genus ;  and  as  to  all 
of  them  the  lithe-owner  is  entitled  to  the  tenth  part  of  the  thing  ifself ;  for  it 
is  of  importance  to  remember  that  the  law  does  not  recognize  tithe  in  money, 
and  it  is  only  from  necessity  that  money  is  had  recourse  to  when  the  number 
is  under  ten.  When  these  thirty  calves  were  born,  the  tithe-owner  was  en- 
tilled  to  some  three  of  them.  I  say  some  three,  because  till  they  are  set  out 
he  cannot  have  a  right  \o  any  particular  ones  ;  but  he  has  a  general  inchoate 
right  to  three.  They  are  his  property,  and  the  farmer  is  bound  to  set  them 
out  for  him.  It  makes  no  difference  that  it  is  not  ascertained  which  of  them 
he  is  to  have.    The  farmer  cannot  sell  them  ;  for  if  he  does,  he  sells  three 

that  belong  to  the  tithe-owner. 
[*567]  *Then  what  is  the  proper  period  for  the  tithing?  It  is  universally 
admitted  that  the  right  attaches  when  the  animal  is  dropped,  but  that 
ihere  is  to  be  some  interval  between  the  birth  and  the  setting  out ;  and  it  is 
said  that  the  lithe  is  to  be  set  out  at  the  lime  of  weaning.  Then  what  is  that 
time  ?  It  is  argued  that  they  may  be  weaned  at  the  age  of  a  week  or  two,  and 
may  live  without  milk,  and  thrive  well ;  but  by  all  the  evidence  it  appears  that 
if  left  to  nature  they  would  not  be  weaned  for  at  least  three  months,  and  that 
till  then  they  cannot  live  on  their  natural  nutriment.  It  has  been  obaeryed  that 
in  Degge  and  some  other  authorities  it  is  laid  down  that  they  are  to  be  tithed 
when  they  are  fit  to  be  weaned  and  to  live  without  the  dam,  not  adding  that 
they  must  be  able  to  live  on  the  same  food.  But  even  if  the  authorities  did 
stop  there,  what  is  the  meaning  of  it  ?  Does  it  refer  to  the  time  when  it  is 
physically  possible  for  them  to  be  sustained  by  artificial  food  ?    Does  it  allude 
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to  the  different  contriFaoces  by  which  their  lives  may  be  preserTed  ?  When, 
being  able  to  live  without  the  dam  is  spoken  of,  must  it  not  mean  being  able 
to  live  upon  the  food  provided  by  nature  for  animals  of  that  kind  ? 

But  let  us  look  at  the  authorities.  In  Crofts  c(u«,(ci)  the  defendant  insisted 
on  a  custom  to  set  out  the  tithe  of  lambs  on  St.  Mark's  day,  which  the  court 
held  to  be  void,  and  declared  the  proper  time  to  be  when  they  are  fit  to  live 
without  the  dam,  and  thrive  on  the  same  food  which  the  dam  lives  on,  and 
when  the  owner  weans  his  own.  In  Bedford  v.  Sambell^{b)  a  custom  to  tilhe 
lambs  on  St.  Mark's  day  was  set  up  ;  it  was  an  entire  custom,  con- 
taining other  things  that  were  for  the  benefit  *of  the  parson  and  the  L*568] 
court  thought  it  might  be  sustainable,  and  sent  it  to  trial.  The  Lord 
Chief  Baron  Symthe  there  observed  that  it  could  not  be  a  reasonable  time  for 
tithing  the  lambs,  as  they  could  not  all  live  at  that  time  without  the  dam. 
Baron  Eyre  thought  it  unreasonable,  as  it  was  proved  that  lambs  fell  at  all 
times  from  Christmas  to  near  Midsummer,  and  could  not  live  before  ten  weeks 
old  :  he  thought,  however,  that  the  custom  might  be  good,  as  part  of  it  was 
for  the  benefit  of  the  parson.  In  another  case  of  Lister  v.  Fotff{c)  where  a 
similar  custom  was  alleged,  it  was  declared  that  such  lambs  as  could  live 
without  the  ewes  on  St.  Mark's  day  should  be  tithed  then  according  to  the  cus- 
tom, and  the  others  when  they  could  live  without  them. 

These  authorities  fix  the  general  rules  applicable  to  the  young  of  animals,' 
showing  when  they  are  to  be  separated  from  the  mother  to  he  handed  over  to 
the  parson.  The  law  says  that  he  is  to  receive  the  animal  not  instanter  on 
the  birth,  but  when  it  can  reasonably  maintain  itself.  This  has  alwavs  been 
the  rule.  In  the  case  of  Welsh  v.  Uppill^  Mr.  Justice  Richardson  lays  it 
down,  that  '*  neither  the  owner  of  the  ewes  can  compel  the  owner  of  the  tithe 
to  accept,  nor  can  the  owner  of  the  tilhe  compel  the  owner  of  the  ewes  to  set 
out  the  tithe  of  lambs,  until  they  are  able  to  subsist  without  their  dams."  The 
consequence  of  this  rule  may,  perhaps,  sometimes  prove  troublesome,  and 
occasion  inconvenience  on  both  sides.  The  farmer,  if  he  is  desirous  to  sell, 
must  make  an  agreement  with  the  tithe-owner ;  otherwise  they  must  await  the 
period  at  which  the  one  is  bound  to  set  out,  and  the  other  to  take  the  tithe.  I 
think,  therefore,  that  it  cannot  be  said  that  this  point  has  been  properly 
determined,  for  it  is  clear  that  the  *sum  tendered  was  not  the  value  of  [*569] 
the  calves  at  the  time  when  they  are  by  law  titheable.  On  this  part  of 
the  case,  therefore,  there  must  be  a  new  trial. 

With  respect  to  the  other  question,  that  of  the  tithing  of  the  hay,  I  shall 
not  enter  into  all  the  points  of  it ;  for  it  is  a  sufficient  ground  for  granting  a 
new  trial  if  it  was  not  considered  upon  all  the  principles  relating  to  it  I  do 
not,  therefore,  advert  to  the  alleged  inequality  of  the  cocks,  the  irregularity  of 
the  distances  between  them,  the  frequent  notices  that  were  sent,  or  the  circum- 
stance deposed  to,  that  part  was  carted  away  before  the  tiilie  was  set  out.    I 

(a)  Qwin.  630.  (6)  GwiU.  1058.  (c)  Gwill.  579. 
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do  not  go  into  the  question  how  far  the  Btate  of  the  weather  and  con?enience 
may  dispense  with  setting  out  the  whole  at  once,  and  allow  of  cutting  and  set- 
ting out  by  fractions,  it  being  always  a  question  for  a  jury,  whether  it  has  been 
done  vexatiously  or  not,  and  as  that  may  be  said  to  be  comprehended  in  their 
general  ?erdict. 

I  am  not,  however,  satisfied  with  respect  to  the  rakings,  and  upon  that 
ground  I  think  a  new  trial  ought  to  be  granted.  I  am  the  more  disposed  to  do 
so  from  the  course  which  the  argument  has  taken  ;  for  it  is  quite  new  to  me 
to  hear  that  the  cases  on  rakings  apply  to  hay.  The  old  oases,  and  what  is 
(laid  by  I^ord  Coke,  refer  to  corn.  The  doctrine  of  the  Levitical  law  applies 
to  gleanings ;  they  are  not  to  be  tithed,  unless  coUusiTO  :  but  1  never  before 
heard  this  applied  to  hay.  It  would  open  the  door  to  continual  frauds.  The 
regular  way  of  making  bay  is  by  the  fork  and  rake ;  this  is  what  all  the  wit- 
nesses say.  The  apology  used  here  is  the  weather,  admitting  that  the  rake  is 
in  general  the  legitimate  instrument.    The  fork  must  of  necessity  leave  a  great 

deal ;  and  to  collect  the  fair  produce  of  the  field  the  rake  must  also  be 
[*570]   used.     If  it  were  at  the  option  of  the  ^farmer  either  to  use  it  or  not, 

the  consequence  would  be,  that  when  tithe  in  kind  was  payable,  the 
fork  alone  would  always  be  used.  The  case  of  StaughUm  v.  Hide  decided, 
what  has  been  long  the  law,  that  a  custom  to  d^pense  with  raking  is  not  good* 
t  know  of  no  reason  or  authority  for  supposing  that  the  law  dispenses  with 
the  tithe  of  the  rakings  of  hay  as  it  does  of  corn.  If  there  has  been  a  mis- 
take upon  this  point,  it  is  proper  that  it  should  be  reconsidered.  If  this  was 
held  out  to  the  jury,  and  they  acted  upon  it,  I  cannot  be  satisfied  with  a  verdict 
founded  on  such  principles. 

Upon  the  evidence,  I  think  it  is  proved  that  the  defendant  directed  the  tithe 
to  be  properly  set  out,  and  that  there  was  no  intention  on  his  part  to  deprive 
the  plaintiff  of  his  fair  proportion  :  but  it  is  admitted  that  the  rakings  were 
left ;  and  this  is  apologized  for  by  stating  that  the  wet  season  induced  them  to 
depart  from  the  use  of  the  rake,  and  employ  the  fork  only  :  but  this  is  not  fol- 
lowed up  by  showing  that  the  weather  was  always  so  bad  :  if  it  oould  not  be 
taken  up  at  first,  why  did  they  not  afterwards  collect  the  rakings  when  it  was 
fine,  for  it  was  stated  that  there  were  three  successive  fine  days,  during  which 
the  hay  was  still  lying  in  the  flat.  If  they  could  not  do  it  at  one  time,  there 
was  nothing  to  prevent  them  from  doing  it  during  these  intervals  of  fine 
weather.  It  being  clear,  then,  that,  according  to  the  general  law,  the  mode  of 
tithing  is  by  the  fork  and  rake,  and  that  there  was  in  this  instance  a  deviation, 
which  could  only  be  justified  by  necessity,  I  do  not  think  that  the  farmer,  on 
whom  the  ofit^  lies,  has  proved  that  necessity  ;  for  without  contrasting  the 
evidence,  it  appears  to  me  that  the  statement  of  there  having  been  intermediate 

fine  weather  is  not  contradicted.  1  think,  therefore,  that  the  plaintiff 
[*571]    was  right  in  refusing  to  take  the  tithe,  it  not  having  been  set  out  *ia 

the  proper  tp^tpper.  There  must,  therefore,  be  a  new  trial  on  this 
question  also. 
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June  22. — It  was  afterwards  arranged  that  the  question  as  to  the  tithe  of 
calves  should  be  stated  in  the  form  of  a  case  for  the  opinion  of  a  court  of 
law.-^Ref?.  Lib.  A.  1821,  fo.  711. 

The  issue  as  to  the  tithe  of  hay  was  tried  again,  and  a  yerdict  found  for 
the  plaintiff  in  equity.  The  defendant  abandoned  the  case.  On  the  cause 
coming  in  for  further  directions  and  costs,  the  Master  of  the  Rolls  decided 
that  the  defendant  must  p^y  the  costs  of  the  suit  so  fai  as  it  related  to  the 
tithes  of  hay  and  calves  ;  but  his  Honor  thou^rht  that  the  defendant  was  not 
to  bear  the  costs  of  both  trials,  as  the  verdict  in  the  first  had  proceeded  on 
what  had  been  said  by  the  learned  judge,  and  in  such  cases  where  there  had 
been  a  mistake,  which .  had  not  resulted  from  the  jury  finding  contrary  to  the 
evidence  or  to  the  judge's  directions,  it  had  been  the  course  at  law,  and 
he  believed  in  equity  also,  not  to  give  to  the  party  finally  succeeding  the  costs 
of  both  trials. 

The  order  directed  the  defendant  to  pay  the  costs  of  the  suit  so  far  as  it 
related  to  the  tithes  of  hay  and  calves,  and  also  the  costs  of  the  second  trial 
and  pf  the  n^otion  for  the  new  trial,  not  giving  costs  on  either  side  as  to  the 
first  trial.-i-Reg.  t%,  A.  1S21,  fo.  2604. 


*Harsack  v.  Farlow.  [•572] 

]8^!  Jo]y34. 

In  a  tait  to  let  Mide  pott  obit  leeuritiei,  an  Injunction  bein||r  granted,  Uie  principal  and  intereat 
Will  be  ordered  into  coort,  and  will  not  be  paid  to  the  defendant. 

This  was  a  bill  to  set  aside  a  post  obit  bond.  An  injunction  had  been  ob- 
tained, upon  the  plaintiff  paying  into  court  the  sum  originally  advanced  by 
the  defendant,  with  interest. 

Mr.  Harty  on  the  part  of  the  defendant,  now  moved  that  this  sum  might 
be  paid  out  to  the  defendant,  or  that  the  injunction  might  be  dissolved.  He 
observed  that  there  could  be  nO  dispute  about  the  right,  for  whatever  might 
be  the  result  of  the  suit,  the  defendant  must  at  least  be  entitled  to  this  sum ; 
and  mentioned,  that  in  a  late  case  of  a  similar  nature,  Marsack  v,  Jackstm^ 
the  money  had  been  paid  out  to  the  defendant. 

Mr.  Heald  and  Mr,  Keene  on  the  other  side. 

The  Lord  Chancbllor  : — ^This  is  not  according  to  the  rule  of  the 
court.  The  court  will  not  pay  money  out  to  the  defendant  at  the  institution 
of  the  suit.  The  plaintiff  will  not  dispute  your  right  to  the  money  if  he 
succeeds  in  the  suit ;  but  he  disputes  your  right  to  receive  the  money  back 
unless  he  obtains  a  decree  for  setting  aside  the  bond.      I  remember   the 
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order  in  the  other  case  very  welU  it  was  by  consent,    I  should  not  haye 
made  it  without. 

Motion  refused  with  costs.[l] 


[*573]  *JoHNfi8  V,  Clatjghton. 

1829 :  July  35. 

Where  a  receiver  ie  in  posteesion,  other  pervoni  not  permitted  withoat  the  leave  of  the  court  to 
enter,  under  a  claim  of  a  ri|^ht  of  common  not  previoiisly  ezeroiiied. 

Mr.  Hart  and  Mr.  Simpkinson  moved  that  one  Morgan  might  stand  com^ 
mitted  for  a  contempt,  in  trespassing  on  the  estate  in  question,  in  this  cause, 
which  was  in  the  possession  of  the  receiver. 

It  was  stated  by  affidavit,  that  Morgan  had  turned  his  cattle  on  part  of  the 
estate,  claiming  a  right  of  common ;  the  receiver  had  impounded  them ;  he 
replevied,  and  persisted  in  the  trespass.  The  estate  had  been  for  some  years 
inclosed  and  let.  Notice  of  the  motion  had  been  served  %n  Morgan,  but  he 
did  not  appear. 

The  Lord  Chancellor  : — If  at  the  time  when  the  receiver  was  appointed, 
this  person  had  been  in  the  exercise  of  the  right  of  common  which  he  claims, 
the  appointment  of  a  receiver  could  not  be  understood  to  interfere  with  that 
exercise.  On  the  other  hand,  if  that  was  not  the  case,  the  court  will  not  permit 
him,  without  leave,  to  exercise  an  alleged  right  of  common  abandoned  for 
several  years ;  and  here  I  understand  that  the  estate  had  been  inclosed  for 
some  years,  and  let  as  an  inclosed  farm.  But  I  do  not  know  whether  it  would 
not  be  going  too  far  to  commit  him  at  once  ;  the  better  way  will  be  to  restrain 
bis  action,  and  to  make  an  order  upon  him  not  to  trespass  again. (a)[2] 

His  Lordship  doth  order  that  R.  Morgan  be  restrained,  by  the  in- 
[•674]  junction  of  this  court,  from  turning  •cattle  into  the  farm  called  C.  in 
the  plaintiff's  bill  mentioned  ;  or  exercising  any  right  of  common  on 
the  estate  in  question*  in  this  cause,  or  doing  any  act  to  disturb  the  possession 
or  enjoyment  of  the  tenant  of  the  said  farm,  until  the  further  order  of  this  court. 
And  it  is  ordered,  that  he  also  be  restrained  from  taking  any  step  in  the  reple- 
vin action  brought  by  him  for  distraining  cattle  trespassing  upon  the  said  farm, 
until  the  further  order  of  this  court.    And  it  is  ordered,  that  the  said  R.  Mor- 

^•)  See  Angel  t.  Smith,  9  Vea.  335. 

[1]  Vide  Heatheote  t.  Edward;  ante,  504. 

[9]  The  poeeeMioa  of  a  reoeiTer,  aeqaeatrator,  committee  or  ooetodee  appointed  by  the  coort,  it 
the  pooeeasion  of  Uie  court  itaelf,  and  any  interference  with  sneh  pOMeseion  is  a  contempt  A 
elaimaot  of  any  fight  or  intereat  in  the  property,  thos  in  poaaeaaion  of  the  coort,  should  apply  to 
the  court  for  payment  or  leare  to  proceed,  and  if  the  claim  is  contested  he  may  be  permitted  to  go 
iMsfore  the  master,  and  be  examined  pro  inttruM  9uo»    Noe  v.  Oihinit  7  Paige,  513. 
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gan  be  at  liberty  to  go  in  before  the  master  and  be  examined  fro  interesse  suo^l  I  ] 
as  to  the  said  farm  and  right  of  common ;  and  for  that  purpose  rt  is  ordered, 
that  the  plaintiffs  do  forthwith  exhibit  interrogatories  before  Mr.  G.  one,  Ac^ 
for  the  examination  of  the  said  R.  Morgan. 

Reg.  Lib.  A.  1821,  fo.  2562. 


Hill  v.  Fulbrook. 


RoLiJk^l839 }  Jaly  25. 

In  a  0oit  for  s  partitioD  and  an  aecoant,  the  defendant  improperly  dieputlo'^  the   pfaintiflB*   title 

ordered  to  pay  to  mach  of  the  coitt  as  related  to  the  acooant,  and  to  the  proof  of  the  plaintifi^e 

title. 

This  was  a  bill  by  the  three  daughters  of  T.  Fulbrook  deceased,*  against 
their  brother,  claiming  to  be  tenants  in  common  with  him,  in  certain  estates 
of  which  he  was  in  possession,  insisting  that  he  was  solelj  entitled :  it  prayed 
a  partition,  and  an  account  of  the  rents  and  profits.  The  decree  declared  the 
plaintiffs  and  the  defendant  to  be  entitled  as  tenants  in  common^  and  directed 
inquiries  and  an  account  of  the  rents  and  profits.  The  cause  now  coming  on 
for  further  directions,  the  accounts  were  directed  to  be  carried  on,  and  a  par- 
tition was  decreed  ;  the  only  question  was  that  of  costs. 

Mr.  Roupell  for  the  plaintiffs  argued,   that  the  suit  having  been 
occasioned  by  the  defendant's  unjustly  ^disputing  their  title,  the  costs    [*575J 
ought  to  be  thrown  upon  him, 

Mr.  Wing  field  and  Mr.  Skirrow  for  the  defendant. 

The  Master  of  the  Rolls  said,  that  so  fai  as  it  was  a  suit  for  a  partition, 
if  there  was  no  more  expense  incurred  than  what  would  be  necessary  in  a 
simple  partition,  the  costs  must  follow  the  usual  rule  ;  but  if  any  additional 
costs  were  occasioned  by  the  plaintiffs  proving  their  title  in  consequence  of 
the  defendant  disputing  it,  the  defendant  must  pay  them.  The  account  of  the 
rents  and  profits  was  rendered  necessary  by  his  improperly  resisting  the  plain- 
tiffs' claim,  and,  therefore,  so  much  of  the  costs  as  related  to  the  account  must 
be  borne  by  him. [2)    . 

His  Honor  doth  order,  that  it  be  referred  to  the  master  to  tax  the  plaintiffs 
their  costs  of  this  suit  to  this  time,  in  the  doing  of  which  the  said  master  is  to 
distinguish  how  much  thereof  has  arisen  from  the  said  W.  F.  setting  up  an 
exclusive  right  to  the  whole  of  the  property  in  question  in  this  cause,  and  of 

[1]  At  to  the  practice  upon  an  examination  pro  interfBt,  see  Crone  v,  O'Dell,  3  Hog.  144, 
where  McMahon  M.  R.  rays  ;  **  An  ezaininatlon  pro  iniere$»e,  from  its  very  nature,  requires  that 
a  charge  should  be  filed  by  the  party  to  be  examined,  aa  otherwiae  it  ii  Impmeible  for  the  ad?eriary 
to  know  how  to  point  the  interrogatoriea." 

[2]  As  to  ooats  in  parlition,  see  3  Uo£  Pract  306, 7,  & 
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taking  the  account  already  taken>  and  make  a  separate  report  thereof ;  and  it 
is  ordered,  that  so  much  of  the  said  costs  as  shall  appear  to  have  arisen  from 
the  said  W.  F.'s  setting  up  an  exclusive  right  to  the  whole  -of  the  property  in 
question  in  this  cause,  and  of  taking  the  account  already  taken^  be  paid  by  the 
said  W.  F*  to  the  said  plaintiffs. 

Reg.  Lib.  A.  1821 «  fo.  2547. 


[•576j  'Cox  V.  Champneits* 

18S3;  July  27. 

A  mortgagee  of  a  Weat  India  estate  not  taking  poneiaion,  will  not  be  appointed  oonaigtitte  hy  the 
court,  unless  the  mortgage  deed  contains  a  covenant  for  that  purpose. 

Tbs  plaintiff  was  the  second  incumbrancet  upon  an  estate  of  the  defendant 
Sir  T.  S.  Champneys,  situate  in  the  West  Indies.  The  defendants  J.  and  P. 
Vaughan  Were  the  first  incumbrancers.  An  order  had  been  made  on  the  first 
of  June  last  by  the  yice«ChanceIIor,  upon  the  motion  of  the  plaintiff,  and  upon 
the  consent  of  the  defendants  J.  and  P.  Vaughan,  for  the- appointment  of  a 
manager  and  consignees,  and  the  defendants  3.  and  P.  Vaughan  w^re  to  be  at 
liberty  to  propose  themselves  as  consignees.  A  motion  Was  now  made,  on 
the  part  of  the  defendant  Sir  T.  S.  Champneys,  to  dischafge  this  order, 
upon  the  ground  that  the  plaintiff's  securities  were  impeached  by  the  answer. 

Mr.  Hart  and  Mr.  Wakefield  in  support  of  the  motion. 

The  Attorney  General^  Mr.  Horne^  and  Mr.  Wilbrahatn  against  it 

The  Lord  ChancelIor  refused  the  motion ;  but  said,  that  if  the  defend- 
ant  chose  to  oppose  it,  the  first  mortgagees  could  not  be  appointed  consignees, 
and,  therefore,  that  part  of  the  order  which  allowed  them  to  propose  them- 
selves must  be  varied.  They  may,  if  they  please,  take  possession.  They 
may  make  it  part  of  the  conti'act  that  they  shall  have  the  consignments ;  bdt  I 
am  of  opinion  that  if  a  mortgagee  of  a  West  India  estate  has  nota  contract 
that  he  shall  have  the  consignments,  and  if  he  does  not  take  possessioui  he 
cannot  have  any  such  emolument  from  the  estate.  If  that  were 
[*577]  *allowed,  the  second  mortgagee  would  move  for  a  receiver  and  con- 
signee, and  the  first  mortgagee  Would  be  appointed,  and  thus  circui* 
tously  obtain  an  advantage,  which  he  could  not  have  obtained  directly. (a) 


His  Lordship  doth  order  that  the  order  made  in  this  case,  bearing  date  the 
21  St  day  of  June,  1821,  be  varied  by  omitting  the  words  "and  the  said  de- 
fendants J.  V.  and  P.  V.  are  to  be  at  liberty  to  propose  themselves  before 
the  said  master  to  be  appointed  such  consignees  ;*^  and  it  is  ordered,  that  the 
aaid  order  of  the  21  st  day  of  June,  1821^  be  without  prejudice  to  the  said  J. 

(a)  See  Bunbwy  v.  Wintttt  1  Jae.  Sl  Walk.  355. 
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V.  and  P.  y.  taking  possession  of  the  said  estate  and  premises,  in  case  they 
shall  be  adyised  so  to  do. 

Reg.  Lib.  B.  1821,  fo.  2501.  ' 


Benson  t;.  Chsster* 

1893;  JalyST. 

A  plaintiff  cannot  obUin  leave  to  examine  a  co-plaintiff  as  a  wltneil^  on  giving  eeetirity  tot  eeetn. 

A  DECRETAL  Order  had  been  made  in  this  cause,  directing  an  inquiry  as 
to  what  was  due  to  the  defendants  upon  a  bond,  and  enjoining  them  frotn 
proceeding  on  it  in  the  mean  time.  An  order  was  afterwards  made  by  the 
yice-Chancellor  on  the  llth  of  July,  upon  the  motion  of  the  plaintiffs,  A. 
Benson  and  J.  Benson,  giving  them  leave  to  examine  the  other  plaintiff,  J. 
Smith,  as  a  witness  on  the  reference,  upon  their  giving  security  to  be  ap« 
proved  by  the  master  for  the  payment  to  the  defendants  of  such 
costs  as  the  plaintiffs  might  *be  ordered  to  pay  to  the  defendants  in  the  [*678J 
progress  of  the  suit.  A  motion  was  now  made  on  the  part  of  the 
defendant  to  discharge  this  order. 

The  Attorney  General  and  Mr."  Roots  in  support  of  the  motion. 

It  is  a  general  rule  that  one  plaintiff  cannot  be  examined  as  a  witness  for 
the  others,  Casey  y.  Beachfield,{a)  Phillips  v.  Duke  of  Buckingharfi,(b)  Mayor 

and  Aldermen  of  Colchester  y. ' ,(c)  Hewatson  v.  Tookey,{d)     In  the 

last  of  these  cases,  the  decision  in  Troughton  v.  Getley^(e)  by  which  a  de- 
fendant was  allowed  to  examine  a  plaintiff  was  reprobated. (^)  The  in« 
demnity  from  costs  which  the  order  attempts  to  give  to  this  plaintiff  is  in<^ 
effectual :  the  defendants  may  nevertheless  have  recourse  to  him  if  the  costs 
should  be  given  against  the  plaintiffs.  This  continuing  interest  in  the  costs  is 
an  objection  which  cannot  be  got  over.     Vaughan  r.  WorralL{h) 

Mr.  Home,  on  the  other  side,  stated,  that  the  plaintiff  Smith  was  insolvent, 
and  there  was  therefore  no  probability  of  the  defendants  resorting  to  him  for 
costs,  and  that  the  tendency  ^  his  examination  would  be  to  diminish 
his  estate.  It  would  be  a  great  hardship  on  the  other  plaintiffs  to  be  deprived 
of  his  testimony,  as  they  might,  if  this  decretal  order  had  not  been  made, 
have  moved  to  strike  his  name  out  as  a  plaintiff,  and  make  him  a  defen* 
dant. 

*The  Lord  Chancellor: — I  apprehend  that  when  a  plaintiff  (•579] 
moves  to  strike  out  the  name  of  a  co-plaintiff,  and  make  him  a  de- 

(a)  1  Eq.  Ca.  Abr.  935.  (ft)  1  Vera.  930.  v  (c>  1  P.  W.  695. 

{d)  9  Dick.  799.  («)  I  Dick.  389. 

ig)  See  Bird  ▼.  Oiora,  Mote.  319.  Armiier  v.  Swmiiim^  Amb.  393.  WMer  v.  Wingfield,  15 
T«fc  178.  (*)  9  Swan.  395. 
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fendant,  if  the  court  makes  the  order,  the  defendant  who  was  a  plaintiff  caa 
never  be  again  involved  in  the  costs  with  the  remaining  plaintiffs. 
'  If  the  order  for  the  inquiry  gives  the  plaintiff  a  right  to  examine  a  co-»pIain«* 
tiff,  this  second  order  is  unnecessary.  If  it  does  not,  the  question  is,  whether 
it  is  according  to  the  practice  to  make  such  an  order.  No  general  rules  of 
practice  can  be  made  that  will  not  be  harsh  in  some  particular  instances,  bnt 
still  it  is  better  to  adhere  to  them  for  the  sake  of  preventing  general. mischief. 
This  order  does  not  alter  the  plaintifi^s  character  as  to  liability  to  costs.  It 
requires  the  other  plaintiffs  to  give  security  for  such  costs  as  all  the  plaintiffs 
may  be  ordered  to  pay  :  but  if  the  plaintiffs  should  be  ordered  to  pay  cosu^ 
how  do  we  know  that  the  defendant  may  not  say  that  he  does  not  care  for  the 
security ;  that  he  has  an  order  for  all  the  plaintiffs  to  pay,  and  that  he  will  en- 
force that  order  against  whichever  of  them  be  pleases,  without  going  into 
actions  upon  the  security.  It  is  said  that  if  this  decretal  order  had  not  been 
made,  Smith  might  have  been  made  a  defendant,  and  then  examined ;  but  if 
the  parties  choose  to  take  a  short  order  of  this  sort,  they  are  then  in  the  same 
situation  as  if  they  had  gone  to  a  debree  with  all  these  persons  plaintiffs.[l] 


[•6l?0]  *L0RD  t;.  WORMLBIGHTON. 

1822 ;  Jal>  27. 

A  solioitoT  discharged  by  hit  client  or  his  representatives  is  not  bound  to  prodoce  the  papers  io  his 
pMsession  for  the  purposes  of  the  cause,  his  bill  of  costs  not  being  paid. 

This  was  a  creditor's  suit.  The  defendant  Wormleighton,  the  executor, 
having  died,  the  suit  was  revived  against  his  representatives.  At  the  time  of 
his  death,  the  papers  in  the  cause,  and  his  documents  and.  vouchers  relating  to 
it,  were  in  the  hands  of  his  solicitor ;  who  now  retained  them,  claiming  a  lien, 
bis  bill  of  costs  not  having  been  paid  by  the  present  defendants,  who  employed 
a  different  solicitor.  They  now  moved  that  the  former  solicitor  might  be  or- 
dered to  permit  inspection  of  the  papers  and  documents,  and  to  produce  them 
when  necessary  for  the  purposes  of  the  cause.  The  motion  had  been  made 
before  the  Vice-Chancellor,  who  declined  iftiking  the  order,  and  wished  it  to 
be  moved  before  the  Lord  Chancellor. 

Mr.  Wetherell  and  Mr.  Roupell,  in  support  of  the  motion,  cited  Ross  ▼. 
Laughton,(a)  and  Commerell  v.  PoyrUony{b)  ruling,  that  whether  the  solicitd^ 
leaves  his  client,  or  is  discharged  by  him,  he  cannot  refuse  to  allow  the  papers 
and  documents  to  be  used  for  the  purposes  of  the  cause,  for  which  alone  they 
were  put  inVo  his  hands.  Having  a  lien  on  the  fund,  he  will  himself  be  bene- 
fited by  the  ptodaction.    They  stated  that  without  these  papers  the  defendants 

(a)  1  Ves.  k  B.349.  (6)  1  Swan.  1. 

[11  Vide  Edward*  ▼.  Goodwin,  10  Sim.  123.    Foroday  ▼.  Wigkiwiek,  4  Rusi.  114, 117,  n. 
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1832.— Lord  v.  WormletKhton. 


would  be  unable  to  make  out  their  discharge,  and  alluded  to  the  case  of 
Georges  v.  George$,(a)  where  the  Lord  Chancellor  was  of  opinion  that  the 
solicitor's  lien  could  not  extend  to  the  original  will  of  his  client. 

•Mr.  Home  on  the  other  side  : — This  is  not  a  case  like  Commerell  [•SSI] 
▼.  Poynton^  where  the  solicitor  spontaneously  retired  from  the  cause ; 
the  client's  representatives  have  ceased  to  employ  him  in  it.  His  lien  on  the 
papers  is  undoubted,  and  the  question  is,  whether  that  lien  is  to  be  rendered 
useless  by  qualifying  it  in  the  manner  proposed.  The  papers  are  of  no  yalue 
except  for  the  purposes  of  the  cause,  and  if  the  solicitor  is  to  produce  them 
whenever  they  are  required  for  those  purposes,  the  right  of  retaining  them  be- 
comes merely  nugatory.  Whenever  any  use  can  be  made  of  them  he  must 
deliver  them  up,  and  when  they  are  of  no  use  he  may  keep  them.  For  all 
practical  and  beneficial  purposes  the  client  has  them.  Can  il  be  right  that  he 
should  be  ut  liberty  to  change  his  solicitor,  after  he  has  laid  out  coubiderable 
sums  in  the  cause,  and  without  paying  him,  have  all  the  benefit  of  the  papers  ? 
If  the  lien  is  to  subsist,  it  must  be  made  efiectual,  so  as  to  give  the  solicitor  a 
substantial  security. 

The  Lord  Chancellor  : — I  have  no  conception  that  it  is  possible  to  argue 
that  a  solicitor  having  made  a  will  for  his  client,  has  any  lien  upon  it.  He 
engages  to  make  an  instrument  effectual  for  the  purpos^  of  the  testator,  which 
it  cannot  be  unless  it  is  produced  elsewhere.  Theie  is  no  pretence  for  any 
lien.  So  I  have  no  doubt  that  where  a  solicitor  discharges  himself,  he  cannot 
prevent  his  client  from  having  the  use  of  the  papers  ;  for  when  he  begins  the 
cause,  I  apprehend  that  he  engages  to  continue  to  act  till  the  end  of  it :  and  I 
remember  Mr.  Justice  Heath  and  Mr.  Justice  Buller  said,  that  if  be  did  not 
go  thiongh  with  it,  instead  of  having  a  lien,  he  could  not  bring  an  action  for 
his  bill.(a} 

*This  case  is  very  important,  and  I  shall  take  an  opportunity  of  [*582} 
consulting  with  the  Master  of  the  Rolls  and  the  Vice-chancellor  upon 
it.  The  executor. employed  this  solicitor  till  his  death;  his  representatives 
now  employ  another  ;  and  the  question  is,  whether  I  am  bound  to  say,  not  that 
he  has  no  lien  upon  the  papers,  but  that  it  is  so  modified  that  he  may  hold  them 
against  all  the  world  except  for  the  purposes  of  this  cause,  and  that  he  is  only 
to  have  a  lien  on  the  fund  when  it  is  wound  up ;  or  whether  he  has  a  right  to 
say  that  he  shall  not  be  discharged,  and  have  the  papers  taken  away,  without 
being  paid.  And  considering  how  much  a  solicitor  must  now  disburse  if  the 
client  does  not  pay  him  at  the  time,  it  comes  to  be  a  very  serious  thing  to  say 
that  the  client  shall  be  able  to  discharge  a  solicitor,  who  has  carried  on  the 
cause  at  a  great  expense,  without  paying  him. 

It  is  said,  that  if  he  produces  the  papers  in  the  master's  office,  he  derives 
the  same  benefit  from  them  as  if  he  continued  in  the  cause ;  but  I  doubt  that : 

(a)  18  Vet.  294.  {h)  See  14  Vei.  273. 
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he  may  say  that  with  respect  to  the  fund  he  would  rather  trust  to  his  own  ex- 
ertions, than  to  those  of  another* 

He  may  transfer  the  papers  to  the  new  solicitor,,  the  latter  paying  the  bill  of 
costs,  and  taking  the  benefit  of  the  lien.  And  as  he  has  a  right  to  bring  an 
action  for  his  bill,  and  as  be  may  thus  transfer  to  the  solicitor  coiping  into  his 
place  the  benefit  of  the  lien,  I  think  it  would  be  a  greater  hardship  on  him  to 
make  him  produce  them  than  upon  the  client  to  refuse  it.  My  present  im- 
pression is,  that  he  ought  lo  be  able  to  make  use  of  the  non-production  of  the 
papers  in  order  to  get  at  what  is  due  to  him.  I  am  now  stating  an  opinion, 
contrary  to  what  I  thought  at  the  time  when  the  cases  cited  were  be- 
[*583]  fore  me.  I  think  it  is  belter  that  the  point  should  be  •settled,  and  I 
shall  therefore  consider  of  it  with  the  Master  of  the  RqIIs  fmi  thq 
Vice-Chancellor, 


The  motion  was  afterwards  refused.flj 


HoRRiDGE  v,  Ferguson. 

K6LLI.— 1 839 ;  Jnly  30. 

Crift  to  ioch  of  the  ohildmn  of  A«,  B.,  and  C,  m  should  be  living  at  the  teitatrix*i  death,  oi^tb« 

iesue  of  Buch  of  them  at  thoald  be  married,  in  equal  shares, 
The  word  or  constraed  to  ipean  and,  and  the  children  and  grandchildren  held  to  be  equally  entitled, 

Awu  PowwAtj*  by  her  will,  da^d  in  June,  1814,  after  giving  several  lega- 
cies, directed  the  residue  of  her  property  to  be  divided  amongst  such  of  the 
children  of  Thomas  Henley,  Mary  Henley,  William  Henley,  Elizabeth  Hen- 
ley, and  James  Henley,  as  should  be  born  in  lawful  wedlock,  and  living  at  her 
decease,  or  the  issue  of  such  of  them  as  should  be  married,  in  equal  shares 
and  proportions,  as  and  when  they, should  arrive  at  their  respective  ages  of 
iwentyrone  years,  or  day  or  days  of  marriage,  which  should  first  happen. 

[1]  That  a  solicitor  will  be  ordered  to  peraiit  the  use  of  papers,  &e.  on  which  he  has  a  lien,  by 
his  former  client,  uniier  such  modifications  as  not  to  defeat  his  lien,  see  Heslop  ▼.  Metc^lfe^  3 
Myl.  dc  Cr.  183.  S.  C.  8  Sim.  633.  Steele  ▼.  Scott,  3  Hog.  141.  As  to  the  solicitor's  lien,  see 
further  SUdman  ▼.  WM,  4  Myl.  &  Cr,  346.  AngeU  ▼.  Davie,  id,  360.  Richarde  ▼.  PlaUO,  1  Cr,  d& 
Ph.  179 :  in  which  last  cited  case  the  Lord  Qhancellor  says :  t'  I  cannot  see  bow  there  can  be  any  sound 
distinction,  on  this  point,  between  tt^e  case  of  a  solicitor  claiming  a  lien  on  the  papers  of  bis  client,  an4 
the  case  of  any  other  creditor  who  holds  %  secnrity  for  his  debt,"  In  Cane  v,  Martin,  9  Bear.  584. 
an  application  was  made  that  the  former  solicitor  deliver  over  papers  to  the  new^Iicitor.  Lord 
Langdale,  M.  R.  gmnted  a  provisional  order,  and  observes,  "  In  all  cases  of  this  description  thoM 
mre  two  qneetions  of  inconvenience ;  ^t  on  the  solieitor  who  has  prosecuted  the  suit  at  a  great  ez- 
peose,  if  the  papers  are  t«](9P  from  him  before  his  bill  is  satisfied ;  and  secondly  on  the  client  wh«9e 
course  to  the  atUinment  of  justice  ii  obstructed  by  the  reUiner  of  his  papers.  The  Lord  Chancel- 
lor,  after  consideration,  has  decided  the  proper  course  to  be  to  deliver  over  the  papers  without  preju- 
dice and  on  a  cerUin  underUking."  An  attorney  will  not  be  compelled  to  proceed  in  a  suit  with- 
out his  cosu  being  paid  or  secured..   Castro  ▼.  Bennett,  3  Johns.  Rep.  296. 
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At  the  lime  of  the  death  of  the  testatrix  there  were  two  children  of  Thomas 
Heoley  living ;  he  had  also  had  a  son  who  had  died  leaving  five  children,  and 
a  daughter  who  died  leaving  two  children  :  these  were  all  living  at  the  death 
of  the  testatrix.  Mary  Henley  had  one  child,  William  Heoley  two,  and  Eliza* 
beth  Henley  one,  all  of  whom  were  living  at  the  death  of  the  testatrix,  but  who 
bad  DO  children.  James  Henley  died  before  the  testatrix,  unmarried.  The 
residue  having  been  ascertained  under  the  decree  in  this  cause,  a  petition  was 
presented,  praying  that  it  might  be  divided  into  four  parts ;  one  part  to  be  paid 
to  the  child  of  Maiy  Henley,  one  to  the  child  of  Elizabeth  Henley, 
another  to  the  children  of  William  *HenIey,  and  another  to  the  cbiU  [*584] 
dren  and  grandchildren  of  Thomas  Henley. 
Mr.  Home  for  ihe  petitioners. 

Mr.  Roupell,  for  the  grandchildren  of  Thomas  Henley,  contended  that  the 
word  or  must  be  construed  to  mean  and;  and  that  the  children  and  grand- 
children were  therefore  equally  entitled.  He  cited  Richardson  t.  Spraag^{a) 
Read  y.  Snell,{b)  and  Longmore  y,  Broom.{c) 

Thv  Master  of  the  Rolls  ; — ^Tbere  is  certainly  some  ambiguity  about 
this  bequest.  The  general  rule  is  to  adhere  to  the  grammatical  interpreta- 
tion ;[l]  but  where  the  effect  of  that  will  be  to  make  the  meaning  uncertain, 
the  court  has  gone  to  the  extent  of  converting  these  words  or  and  and  into  one 
another.  The  gift  to  such  of  the  children  as  should  be  born  in  lawful  wed- 
lock, and  living  at  her'decease,  would  make  them  all  take,  per  capita^  in  equal 
shares.  It  then  proceeds,  "  or  the  issue  of  such  of  them  as  should  be  mar* 
ried.**  If  the  grammatical  construction  be  given  to  this  sentence,  it  means 
that  the  issue  are  to  take,  instead  of  their  parents,  in  some  event  which  is  not 
expressed.  To  say  that  they  are  to  take  in  the  event  of  the  parents  being 
dead,  would  be  to  insert  other  words,  and  I  think  that  the  court  cannot  intro- 
duce such  a  qualification  to  the  bequest.  All  that  the  will  requires  to  entitle 
them  to  participate  is,  that  they  should  be  the  issue  of  such  of  the  children 
as  are  married.  All  the  children  and  grandchildren  must,  therefore,  take 
equally. 

The  case  very  much  resembles  that  of  Richardson  v.  *Spraag^  and  [•SSS] 
the  same  reasoning  applies.  By  understanding  the  word  or  gram- 
matically, you  cannot  make  sense  of  the  passage  without  inserting  something 
else  ;  but  by  using  that  latitude  of  construction  which,  in  such  cases,  the  court 
is  in  the  habit  of  resorting  to,  and  conyerting  it  into  and,  the  whole  is  made 
consistent,  and  all  the  members  of  the  family  are  let  in.[2] 

Heg.  Lib.  A.  1821,  fo.  2068. 

(a)  1  P.  W.  434.  («  8  Atk.  642.  (0  7  Vmu  124. 

[1]  Which,  howerer,  raaj  be  departed  from,  in  order  to  give  efieot  to  the  iBtentkm  of  the  teslA- 
tor.    Oroi^v.  »r«fM««tt,6Paige,548, 

[2]  The  wordoE  when  eooitmed  oonjonotiTely,  or  diijunotively,  OirdUsUme  v.  Am^  2  Sim.  205. 
QBfum  T.  Heeiiey,  2  Edw.  Ch.  Rep.  248.    The  teeUtor  moat  be  preiumed  to  have  aaed  woide  in 
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LbNO  V.   HoDOBS. 
Rolls..  1832;  Augrupt  1. 

A  fand  paid  oat  to  persons  entitled  to  it  sttbjeot  to  the  oontinf^eney  of  a  female  of  advanced  age 
having  children,  on  their  reoogniiance  to  refund  in  ease  of  that  event  happening. 

Under  the  will  of  Charles  Leng,  and  the  decree  and  several  orders  made 
in  this  cause,  the  defendant  Mary,  the  wife  of  Thomas  Bailey,  was  entitled 
to  the  dividends  of  a  sum  standing  in  the  name  of  the  accountant  general, 
which  in  the  event  of  her  dying  without  leaving  any  child  or  children  who 
should  arrive  at  the  age  of  twenty-one,  was  to  devolve  upon  the  plaintiffs. 
She  bad  two  children  who  died  young,  and  she  was  now  of  the  age  of  sixty- 
nine  years.  The  plaintiffs  having  agreed  with  the  defendants  Thomas  Bail- 
ey and  his  wife  for  the  purchase  of  the  life  interest  of  the  latter,  a  petition 
was  presented  praying  a  transfer  of  the  fund  in  question  to  them. 

Mr.  Roupell,  in  support  of  the  petition,  mentioned  that  orders  had  fre- 
quently been  made  for  transfers  of  sums,  the  right  to  which  depended  on  the 
contingency  of  a  female  dying  without  issue,  in  cases  where  she  was  of  an 
advanced  age. 

The  Master  of  the  Rolls,  said  that  orders  of  that  description 
[*586]  had  sometimes  been  made,  upon  the  parties  *giving  security  to  re- 
fund the  money  in  the  event  of  any  children  being  born ;  but  he 
thought  that  the  court  would  not  venture  to  act  upon  these  probabilites  with- 
out requiring  security  ;  and  upon  the  case  of  Fraser  v.  Fraser{a)  being  men- 
tioned, where  a  similar  order  was  made  upon  the  recognizance  of  the  parties, 
he  thought  that  would  be  sufficient. 

Reg.  Lib.  B.  1821,  fo.  1749. 

their  ordinaiy  or  primary  sense,  unless  the  context  require  a  different  construction.  Mowmit  t. 
Carow,  7  Paige,  338.  In  the  matter  of  HalUtt,  8  Paige,  375.  Crosby  v.  Wendell,  6  Paige,  548. 
Mouruey  v.  Blamire,  4  Ruas.  386,  7.  Campbell  v.  Harding,  3  Russ.  dt  M.  390.  American 
Chancery  Digest,  Devise  X. 

(a)  Fraoet  v.  Fraoer,  rolls,  30th  November,  1814.— J.  Fraser,  by  his  will,  bequeathed  the  resi. 
due  of  his  property  to  Margaret  Fraser,  to  be  paid  and  payable  on  the  day  of  her  marriage,  and 
settlement  upon  hersq)f  and  her  issue ;  but  in  the  event  of  her  death  before  marriage,  the  residue 
was  to  devolve  upon  the  two  youngest  children  of  Ann  Maodonnell,  in  equal  shares.  The  testa* 
tor  died  in  1800  :  his  executors  invested  the  residue  in  the  purchase  of  1750Z.  consols,  and  Mar. 
garet  Fraser  not  having  married,  they  suffered  tlie  dividends  to  accumulate  to  the  amount  of 
SiSL  The  bill  was  filed  against  the  executors  by  Margaret  Fraser  and  the  two  youngest  children 
of  Ann  Macdonnell,  stating,  that  the  former  was  still  unmarried,  and  ^(ty^ve  years  of  age,  and 
that  they  had  agreed  upon  a  division  of  the  fund  between  them,  and  praying  that  it  might  be 
transferred  to  them ;  and  it  submitted,  that  if  a  transfer  should  not  be  directed,  the  plaintiff 
Margaret  Fraser  was  entiUed  to  the  accumulated  dividends,  and  to  the  future  dividends,  during 
her  life.  The  cause  was  heard  before  the  Master  of  the  Rolls,  (Sir  W.  Grant,)  and  Uie  following 
decree  was  made  ;— 

His  Honor  dolh  declare,  that  the  plain tifis  are  entitled,  subject  to  the  contingencies  of  the 
plaintiff  Margaret  Fraser  manying  and  having  isnue,  to  the  residue  of  tlie  csUte  and  effocts  of 
the  Mid  iesUtor,  John  Fraser ;  and  it  being  admitted,  that  the  said  Margaret  Fraser  is  of  the 
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•Farquharbon  v.  Balfour.  [*687] 

1833 ;  Jaly  34,  3  7 ;  Aoywt  3. 5. 

After  an  answer  has  been  reported  ineofficient,  an  order  to  amend,  and  for  the  defendant  to  answer 
amendmente  and  ezceptiooe  together,  prcTente  the  defendant  from  taking  ezceptioni  to  the  re- 
port, if  it  be  served  before  the  ezceptbns  are  set  down. 

Exceptions  having  been  taken  to  the  defendant's  answer,  the  master,  on 
the  26th  of  February,  reported  it  insufficient.  On  the  11th  of  March,  the 
plaintiff  obtained  an  order  for  leave  to  amend,  and  for  the  defendant  to  an- 
swer the  amendments  and  exceptions  together :  this  order  was  not  served  on 
the  defendant  till  the  3d  of  May.  The  defendant,  on  the  2d  of  May^  filed 
exceptions  to  the  master's  report ;  and  on  the  fourth  of  May,  obtained  an  order 
for  setting  them  down :  this  order  was  served  upon  the  plaintiff  a  day  or  two 
after. 

Mr.  Agar^  on  the  part  of  the  plaintiff,  now  moved  that  the  exceptions 
might  be  taken  off  the  file,  and  that  the  order  for  setting  them  down  might 
be  discharged;  contending  that  they  were' irregular,  in  being  filed  after  the 
order  for  answering  amendments  and  exceptions  together. 

Mr.  Hart  and  Mr.  Daniell  for  the  defendant  urged,  that  there  was  no 
particular  time  limited  for  filing  exceptions  to  a  report  of  insufficiency,  and 
that  the  defendant  might  file  them  at  any  time,  unless  he  bad  sub- 
mitted to  answer  by  obtaining  an  order  for  time,  or  ^unless  an  at-  [*588] 
tachment  for  not  answering  had  issued  against  him.  The  conse- 
quence of  the  rule,  as  insisted  upon  by  the  other  side,  would  be,  that  a  plain- 
tiff, by  using  expedition  in  obtaining  an  order  to  amend  and  answer  the 
amendments  and  exceptions  together,  might  always  prevent  the  defendant 
from  taking  the  opinion  of  the  court  on  the  exceptions. 

The  Lord  Chancellor  : — I  think  the  question  turns  upon  this  :  tlie  mas- 
ter reports  the  answer  insufficient.  Suppose  you  then  moved  for  leave  to 
amend,  and  for  the  defendant  to  answer  amendments  and  exceptions  together, 

age  of  fifty.fiTO  years  and  nnmsrried,  his  Honor  doth  order,  that  npon  the  plaintiflPs  entering  into 
a  reeognizance,  to  be  approved  by  the  master,  to  refund  the  1750/.  bank  .1/.  per  centf  annuities 
and  545i.  cash,  and  the  diTidends  accrued  and  to  accrue  on  the  said  annuities'  in  ease  the  plain- 
tiff Margaret  Fraser  shall  roarry  and  have  issue,  it  ho  referred  to  Mr.  Coz,  one,  dtc.,  to  taz  all 
parties  their  costs  of  this  suit,  as  between  solicitor  and  client,  in  case  the  parties  differ.  And  it  is 
ordered,  that  the  defendants  do,  out  of  the  said  545/.,  retain  their  costs,  and  pay  to  the  plaintiffs 
their  costs  when  tazed.  And  it  is  ordered  and  decreed,  that  they  do  tmnafer  the  1750/.  bank 
Si,  per  cent,  annuities,  and  pay  the  dividends  accrued  thereon,  and  the  residue  of  the  said  545/. 
to  the  plaintiffs.— Reg.  Lib.  A.  1814,  fo.  83. 

A  similar  order  was  made  on  petition  in  Stokes  ▼.  Smith,  rolls,  13th  February,  1834. — Reg.  Lib. 
B.  1833,  fo.  449. 

In  Diffiiav.  Oold§ehmidt,  1  Mer.  417;  19  Ves.  566,  the  decree  directed  an  inquiry,  what  sum 
would  be  proper  to  be  set  apart  to  answer  oertain  legaeies  of  dOOOt  each  given  to  the  obildren  of 
T.  G.  thereafter  to  be  born ;  in  making  which  inquiry,  the  master  was  to  have  regard  to  the  ag« 
of  T.  ^    See  also,  Paym  v.  Long,  cited  19  Vei^  571. 
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and  having  obtained  that  order,  serve  it  on  the  defendant,  I  should  think  it 
very  difficult  to  say  that  he  could  then  file  exceptions  to  the  report,  vrithout 
applying  to  the  court  for  leave  to  file  theni,  and  to  have  the  order  discharged. 
But  as  you  had  not  served  the  order,  I  do  not  know  whether  the  exceptions 
were  not  in  time. 


July  27. — Mr.  Agar  mentioned  that  the  order  to  answer  amendments  and 
exceptions  together  was  served  before  the  plaintiffs  exceptions  to  the  report 
were  set  down,* before  which  time  he  contended  that  they  were  not  regarded  ; 
and  he  cited  Hall  v.  Mulliner{a)  and  Gildart  v.  MossJJ))  ruling  that,  until 
exceptions  to  a  report  are  set  down,  they  will  not  prevent  its  confirmation. 


August  3. — The  Lord  Chancellor  : — I  have  made  inquiries  as  to  the 
practice,  and  I  understand,  it  is  the  unanimous  opinion,  that  excep- 
[*589J  lions  *to  a  master's  report  being  carried  into  the  office  amounts  to 
nothing :  there  must  be  an  order  to  set  them  down.  And  if  a  motion 
is  made  for  leave  to  amend,  and  for  the  defendant  to  answer  amendments 
and  exceptions  together,  and  the  order  is  made  and  served  before  the  excep* 
tions  to  the  report  are  set  down,  the  exceptions  go  for  nothing.  But  if  you 
get  the  exceptions  set  down  before  the  order  is  served,  then  the  order  is  too 
late. 


August  5. — The  Lord  Chancellor  made  the  order  as  prayed,  without 
costs.[l] 


Ex  PARTE  Clarke.    In  the  matter  of  the  Dowaoer  Duchess  of  Norfolk, 

A  L1}NAT1C. 

1820 ;  December  33.    1831 ;  Febniaiy  3.    1833 ;  March  96,  Augait  5. 

No  juriadiotion  in  lunacy,  after  the  death  of  the  Innatio,  to  try  the  qaestion  of  heirship ;  bat  in  a 

ease  of  disputed  heirship,  the  poeaeirion  waa,  under  the  eirouoiitancei,  given  to  the  parties  f». 

ported  hy  the  master  to  be  the  heirs  at  law. 
A  party  claiming  to  be  heir  to  the  lunatic  permitted,  after  the  possession  of  the  estates  had  been, 

given  up  to  the  parties,  reported  to  be  the  heirs,  to  inspect  deeds  and  documents  remaining  in 

the  master's  office,  which,  it  seems,  may  be  retained  till  a  proper  investigation  has  taken  place. 

Under  a  settlement  made  in  the  year  1771,  upon  the  marriage  of  the  late 
Dowager  Duchess  of  Norfolk,  her  real  estates  were  limited  after  the  death  of 
herself  and  her  husband,  and  in  default  of  issue,  to  her  right  heirs. 

The  commission  of  lunacy  issued  in  April,  1816,  and  on  the  22d  of  June  ia 

(a)  3  Dick.  604.  (6)  4  Vea.  617,  at  vid.  MoU  v.  Smith,  1  Jac.  &  Walk.  670. 

[1]  In  this  cause  there  waa  a  fourth  insufficient  answer  put  in.  Turn.  iL  Rusa.  184.  For  the 
course  of  proceeding  ui  such  casea,  ibid.  1  Hotf.  Pract«  953.  V 
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that  year  the  usual  reference  was  made  to  the  roaster  to  approve  of  committees 
and  to  inquire  who  were  the  heirs  at  law  and  next  of  kin ;  and 
*al8o  whether  it  would  be  fit  and  proper  that  a  receiver  should  be  [*590] 
appointed  of  the  real  estate,  and  if  so,  to  approve  of  a  proper  person. 
By  a  subsequent  order  advertisements  were  directed  for  persons  claiming  to 
be  heir  at  law  or  next  of  kin  uf  the  lunatic^  or  claiming  any  estate  or  interest  in 
reversion  or  remainder  in  her  estates,  to  come  in  before  the  master  and  inake 
their  claims.    The  master  appointed  a  receiver. 

The  master  reported  that  Sir  E.  F.  Stanhope,  J.  Parsons,  Mary  the  wife  of 
D.  Burr,  and  Ann  S.  Davis,  were  the  co- heirs  of  the  lunatic.  Claims  were 
•made  before  him  on  behalf  of  other  persons,  particularly  by  Robert  Jackson, 
who  contended  that  he  was  the  heir  at  law  of  the  lunatic,  and  went  into  evi- 
dence in  support  of  his  claim  :  it  was  stated  by  him  that  he  understood  from 
the  master  that  his  decision  as  to  the  claims  of  the  co-heirs  would  not  be 
conclusive,  except  with  reference  to  the  appointment  of  committees,  and  that 
on  that  account  he  took  no  objections  to  the  report,  and  suffered  it  to  be  con- 
firmed without  excepting.  The  Earl  Digby^  Sir  E.  F.  Stanhope,  and  D.  Burr 
were  appointed  committees  of  the  person  and  estate ;  the  receiver  was  con* 
tinued. 

The  lunatic  died  in  October,  1890,  without  issue  t  upon  which  petitions 
were  presented  by  the  persons  reported  to  be  her  co-heirs^  praying  that  they 
might  be  let  into  possession  of  her  real  estates^  Jackson  was  at  this  time 
abroad  in  South  America. 

Mr.  Heald  appeared  for  Jackson  to  oppose  the  petitions^  and  stated  his  ab« 
sence  from  England^  and  that  the  time  which  had  elapsed  had  not  admrtted  of 
any  communications,  with  him  since  the  death  of  the  lunatic^  In  letters  pre* 
viousiy  written  he  bad  spoken  of  returning,  and  it  was  believed  that  as 
soon  as  the  intelligence  *of  the  lunatic's  death  reached  him  he  would  [*&9I] 
return  to  England,  and  prosecute  his  claim  to  the  estates,  although 
the  persons  who  acted  for  him  in  this  country  were  not  authorized  to  undertake 
legal  proceedings  for  tfiat  purpose.  He  contended  that  the  master's  report 
could  not  be  conclusive  as  to  the  title,  and  could  have  no  effect  except  with 
respect  to  the  management  of  the  affairs  of  the  lunatic  during  her  life  ;  the 
question  of  the  right  to  these  estates  was  open,  and  was  now  at  issue,  and  the 
court  ought  not  in  the  lunacy  to  do  any  thing  that  would  prejudice  the  right  of 
either  of  the  contending  parties.  But  it  would  be  throwing  great  difficulties  in 
the  way  of  Jackson  if  the  adverse  party  were  to  be  put  into  possession ;  it 
would  be  placing  them  on  very  unequal  footing  in  the  litigation  that  must  ensue : 
he  theiefore  pressed  that  the  order  should  be  suspended,  till  th^e  should  have 
been  an  opportunity  of  communicating  with  Jackson. 

Mr.  HarU  in  support  of  the  petition,  relied  upon  the  master's  report,  and 
urged  that  as  the  court  must  gi?e  up  the  possession  to  some  one,  and  as  it  did 
not  possess  in  lunacy  any  adequate  means  of  trying  the  title,  it  must  treat  the 
persons  reported  by  the  master  as  the  real  heirs. 

46 
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The  Lord  Chancellor  : — ^Tbe  court  has  been  in  the  habit  of  briogiog  he- 
fore  it  the  persons  who  would  be  the  next  of  kin  and  the  heirs  at  law,  if  the 
lunatic  died  at  the  moment,  not  for  the  purpose  of  trying  their  title,  but  for 
its  own  protection.  It  cannot,  howeyer,  be  said  that  the  master^s  report  is  at 
all  satisfactory  ;  for  the  parlies  may  not  put  themselves  to  the  expense  of  tiy- 
iog  their  right  to  an  heirship  that  may  turn  out  to  be  worth  nothing: 
[^592]  the  *report  is  not  conclusiye.  I  do  not  recollect  any  instance  of  dis- 
puted heirship  at  the  death  of  the  lunatic,  and  I  do  not  know  what  the 
court  has  done  in  such  cases. 


Ib21 ;  February  3.— His  Lordship  permitted  the  petitions  to  stand  OTSit 
from  time  to  time,  that  Mr.  Jackson,  if  he  should  arrive,  or  his  solicitor,  might 
take  any  other  steps,  and  might  make  a  search  amongst  the  documents  in  the 
mastei's  office ;  the  solicitor,  however,  declined  making  any  further  search, 
and  had  not  received  any  intelligence  from  Jackson. 

Tub  Lord  Chancellor  having  previously  said  that  he  would  dispose  of 
the  matter  to-day,  as  it  must  be  brought  to  a  conclusion  one  way  or  the  other, 
observed  that  he  was  in  great  difficulty.  His  jurisdiction  in  the  lunacy  was 
gone,  but  it  did  appear  to  him  that  he  must  consider  the  persons  who  had  aU 
along  been  treated  as  heirs  to  be  entitled  to  the  possession.  Let  the  posses- 
sion, therefore,  be  delivered  to  them ;  but  I  have  no  objection  to  its  being 
stated  that  it  is  to  be  without  prejudice  to  the  right  of  any  other  person.  I 
have  nothing  to  do  with  it  except  in  two  ways  ;  one  on  the  question  whether 
the  committee  should  be  allowed  to  retain  the  possession,  setting  up  a  title  in 
himself:  there  ( think  I  have  jurisdiction,  and  I  lately  refused  to  permit  a  com- 
mittee to  do  so.  The  other  way  in  which  I  have  jurisdiction  is  in  ordering 
the  possession  to  be  given  up  to  the  reported  heirs  at  law.  I  have  jurisdiction 
also  to  direct  that  the  receiver  shall  receive  the  rents  in  arrear ;  and  then  my 
power  is  gone.  I  shall  make  this  order,  declaring  that  the  court  does  not  think 
proper  to  go  into  the  question  whether  the  one  party  or  the  other  is  entitled, 
and  thht  the  estates  are  to  be  given  up  to  those  who  are  the  reported 
[*59d]  heirs  ;  and  *ihe  receiver  must  have  the  possession  so  far  as  to  be  able 
to  collect  the  rents. 

Mr.  Sugden^  qu  the  part  of  the  Hon.  C.  Fitzroy,  stated  that  there  was  a 
question  as  to  part  of  the  estates,  whether  they  were  not  his  property,  which 
it  was  proposed  to  have  decided  by  a  reference  to  the  roaster. 

The  Lord  Chancellor  said  he  had  no  jurisdiction  in  the  lunacy  to  decide 
that  question ;  but  upon  the  consent  of  all  parties  the  reference  was  directed. 


The  order  declared  that  the  Lord  Chancellor  did  not  think  proper  to  inter- 
fere in  the  question,  whether  R.  Jackson,  or  the  petitioners,  were  entitled  to 
the  real  estates  of  the  late  duchess  as  her  heirs  or  heir  at  law.  It  ordered  the 
receiver  to  continue  to  act  until  the  arrears  of  the  rents  and  profiu  due  at  the 
time  of  the  decease  of  the  late  duchess  should  be  ftilly  paid  and  satisfied ;  and 
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upon  receipt  thereof  he  was  to  deliver  up  the  possession  to  the  parties  whom 
the  master  by  his  report  found  to  be  the  co-heirs  at  law.  A  reference  was 
directed  as  to  the  part  to  which  the  Hon.  C.  Fiizroy  had  laid  claim. 


1822;  March  26. — ^In  the  month  of  September,  1821,  Jackson  returned  to 
England.    Shortly  afterwards,  a  commission  of  bankrupt  issued  against  him, 
and  a  petition  was  now  presented  by  him  and  his  assignees,  stating  that  since 
the  master's  report  he  had  procured  other  evidence  in  support  of  his  tille,'and. 
that  further  evidence  might  be  obtained  from   an  inspection   of  the  deeds 
and  writings  which  still  remained  in  the  master's  office,  and  praying  that 
*  the  petitioners  might  be  put  in  the  same  situation  as  Jackson  would 
*have  been  in,  if  he  had  been  in  England  at  the  time  of  the  hearing  of   [*594] 
the  former  petitions ;  that  they  might  have  permission  to  inspect  the 
deeds  and  writings,  and  make  copies  and  extracts,  with  liberty  to  apply  for 
further  relief  after  further  inspection.    The  possession  of  the  estates  had  been 
given  up  pursuant  to  the  order  of  the  dd  of  February,  1821. 

Mr.  Healdf  Serjt.  Heywood  and  Mr.  Phillimore  for  the  petitioners,  argued 
that  the  claim  of  Jackson  ought  not  to  be  prejudiced  by  the  order  made  in  his 
absence,  and  that  it  must  be  considered  as  giving  the  other  parties  only  a  quali- 
fied possession,  subject  to  the  further  order  of  the  court ;  the  jurisdiction  of 
which  was  not  gone  by  the  death  of  the  lunatic.  Ex  parte  Gritnstone.{a). 
With  respect  to  the  documents  in  the  master's  office,  it  was  clear  that  the 
court  had  power.  They  also  referred  to  Wigg  v.  Tiler,{b) 
'  Mr.  Harty  Mr.  Wingfield^  Mr.  ShadwelU  and  Mr,  Spence  on  the  other 
side,  contended  that  after  the  possession  had  been  delivered,  there  could  be  no 
jurisdiction  in  lunacy  to  agitate  the  question  of  heirship.  The  petition  besides 
aimed  at  no  specific  relief,  excepting  with  respect  to  the  documents,  the  right 
to  which  must  follow  the  possession  of  the  estate  :  and  so  far  as  the  petition* 
ers  were  entitled  to  the  inspection  of  them,  they  might  obtain.it  by  a  bill. 

The  Lord  Chancellor: — This  case  comes  before   me  under  singular 
circumstances.     The  petitioners  pray  that  they  may  be  at  liberty  to 
inspect  the  deeds  and  writings  in  the  master^s  ^office,  and  to  take    [^SQGJ 
copies  or  extracts,  and  that  they  may  be  placed  in  the  situation  in  which 
Jackson  wouki  have  been  if  he  had  been  in  England  at  the  time  of  the  death 
of  the  duchess,  and  that  they  may  be  at  liberty  to  apply  for  further  relief, 
after  they  shall  have  inspected  the  deeds  and  writings.     But  as  they  do  not 
point  out  what  they  mean  to  ask  afterwards,  it  does  not  appear  to  me  neces- 
sary to  consider  anything  but  the  documente.    They  are  still  in  the  master's 
office,  and  cannot  be  got  out  without  a  petition,  and  upon  such  a  petition  the 
same  question  would  arise :  for  I  do  not  admit  that  I  intended  to  decide  the 
right  to  the  title  deeds. 

The  principle  which  leads  the  court  to  call   for  the  next  of  kin  and  the 

{a)  Amb.  706,  (6)  3  Dick.  552.    See  Re  Fitxgtrald,  2  Scho.  &l  Lef.  432. 
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The  Lord  Chancellor  : — The  court  has  been  in  the  habit  of  bringing  be- 
fore it  the  persons  who  would  be  the  next  of  kin  and  the  heirs  at  law,  if  the 
lunatic  died  at  the  moment,  not  for  the  purpose  of  trying  their  title,  but  for 
its  own  protection.  It  cannot,  however,  be  said  that  the  master's  report  is  at 
all  satisfactory  ;  for  the  parlies  may  not  put  themselves  to  the  expense  of  try- 
ing their  right  to  an  heirship  that  may  turn  out  to  be  worth  nothing : 
[^^592]  the  *report  is  not  conclusive.  I  do  not  recollect  any  instance  of  dis- 
puted heirship  at  the  death  of  the  lunatic,  and  I  do  not  know  what  the 
court  has  done  in  such  cases. 


1821 ;  February  3,— His  Lordship  permitted  the  petitions  to  stand  oTer# 
from  time  to  time,  that  Mr.  Jackson,  if  he  should  arrive,  or  his  solicitor,  might 
take  any  other  steps,  and  might  make  a  search  amongst  the  documents  in  the 
master's  office ;  the  solicitor,  however,  declined  making  any  further  search, 
and  had  not  received  any  intelligence  from  Jackson. 

The  Lord  Chancellor  having  previously  said  that  be  would  dispose  of 
the  matter  to-day,  as  it  must  be  brought  to  a  conclusion  one  way  or  the  other, 
observed  that  he  was  in  great  difficulty.  His  jurisdiction  in  the  lunacy  was 
gone,  but  it  did  appear  to  him  that  he  must  consider  the  persons  who  had  all 
along  been  treated  as  heirs  to  be  entitled  to  the  possession.  Let  the  posses- 
sion, therefore,  be  delivered  to  them ;  but  I  have  no  objection  to  its  being 
stated  that  it  is  to  be  without  prejudice  to  the  right  of  any  other  person.  I 
have  nothing  to  do  with  it  except  in  two  ways  ;  one  on  the  question  whether 
the  committee  should  be  allowed  to  retain  the  possession,  setting  up  a  title  in 
himself:  there  [  think  I  have  jurisdiction,  and  I  lately  refused  to  permit  a  com- 
mittee to  do  so.  The  other  way  in  which  I  have  jurisdiction  is  in  ordering 
the  possession  to  be  given  up  to  the  reported  heirs  at  law.  I  have  jurisdiction 
also  to  direct  that  the  receiver  shall  receive  the  rents  in  arrear ;  and  then  my 
power  is  gone.  I  shall  make  this  order,  declaring  that  the  court  does  not  think 
proper  to  go  into  vhe  question  whether  the  one  party  or  the  other  is  entitled, 
and  that  the  estates  are  to  be  given  up  to  those  who  are  the  reported 
[*593]  heirs  ;  and  *ihe  receiver  must  have  the  possession  so  far  as  to  be  able 
to  collect  the  rents. 

Mr.  Sugden,  on  the  part  of  the  Hon.  C.  Fitzroy,  stated  that  there  was  a 
question  as  to  part  of  the  estates,  whether  they  were  not  his  property,  which 
it  was  proposed  to  have  decided  by  a  reference  to  the  master. 

The  Lord  Chancellor  said  he  had  no  jurisdiction  in  the  lunacy  to  decide 
that  question ;  but  upon  the  consent  of  all  parties  the  reference  was  directed. 


The  order  declared  that  the  Lord  Chancellor  did  not  think  proper  to  inter- 
fere in  the  question,  whether  R.  Jackson,  or  the  petilionere,  were  entitled  to 
the  real  estates  of  the  late  duchess  as  her  heirs  or  heir  at  law.  It  ordered  the 
receiver  to  continue  to  act  until  the  arrears  of  the  rents  and  profits  due  at  the 
time  of  the  decease  of  the  late  duchess  should  be  fully  paid  and  satisfied  ;  and 
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upon  receipt  thereof  he  was  to  deliver  up  the  posBession  to  the  parties  whom 
the  master  by  his  report  found  to  be  the  co-heirs  at  law.  A  reference  was 
directed  as  to  the  part  to  which  the  Hon.  C.  Fiizroy  had  laid  claim. 


1822;  March  26. — ^In  the  month  of  September,  1821,  Jackson  returned  to 
England.    Shortly  afterwards,  a  commission  of  bankrupt  issued  against  him, 
and  a  petition  was  now  presented  by  him  and  his  assignees,  stating  that  since 
the  master's  report  he  had  procured  other  evidence  in  support  of  his  title,"and. 
that  further  evidence  might  be  obtained  from   an  inspection   of  the  deeds 
and  writings  which  still  remained  in  the  master's  office,  and  praying  that 
'  the  petitioners  might  be  put  in  the  same  situation  as  Jackson  would 
*have  been  in,  if  he  had  been  in  England  at  the  time  of  the  hearing  of  [*594] 
the  former  petitions ;  that  they  might  have  permission  to  inspect  the 
deeds  and  writings,  and  make  copies  and  extracts,  with  liberty  to  apply  for 
further  relief  after  further  inspection.     The  possession  of  the  estates  had  been 
given  up  pursuant  to  the  order  of  the  3d  of  February,  1821. 

Mr.  Heald,  Seijt.  Heywood  and  Mr.  Phillimore  for  the  petitioners,  argued 
that  the  claim  of  Jackson  ought  not  to  be  prejudiced  by  the  order  made  in  his 
absence,  and  that  it  must  be  considered  as  giving  the  other  parties  only  a  quali- 
fied possession,  subject  to  the  further  order  of  the  court ;  the  jurisdiction  of 
which  was  not  gone  by  the  death  of  the  lunatic.  Ex  parte  Grimstone.{a) 
With  respect  to  the  documents  in  the  master's  office,  it  was  clear  that  the 
court  had  power.  They  also  referred  to  Wigg  v.  Tiler,(b) 
'  Mr.  Hart,  Mr.  Wingfieldy  Mr.  ShadwelU  and  Mr.  Spence  on  the  other 
side,  contended  that  after  the  possession  had  been  delivered,  there  could  be  no 
jurisdiction  in  lunacy  to  agitate  the  question  of  heirship.  The  petition  besides 
aimed  at  no  specific  relief,  excepting  with  respect  to  the  documents,  the  right 
to  which  must  follow  the  possession  of  the  estate  :  and  so  far  as  the  petition- 
ers were  entitled  to  the  inspection  of  them,  they  might  obtain,it  by  a  bill. 

The  Lord  Chancellor: — This  case  comes  before   me  under  singular 
circumstances.    The  petitioners  pray  that  they  may  be  at  liberty  to 
inspect  the  deeds  and  writings  in  the  master's  ^office,  and  to  take    [^SQSJ 
copies  or  extracts,  and  that  they  may  be  placed  in  the  situation  in  which 
Jackson  wouki  have  been  if  he  had  been  in  England  at  the  time  of  the  death 
of  the  duchess,  and  that  they  may  be  at  liberty  to  apply  for  further  relief, 
after  they  shall  have  inspected  the  deeds  and  writings.     But  as  they  do  not 
point  out  what  they  mean  to  ask  afterwards,  it  does  not  appear  to  me  neces- 
sary to  consider  anything  but  the  documente.    They  are  still  in  the  master's 
office,  and  cannot  be  got  out  without  a  petition,  and  upon  such  a  petition  the 
same  question  would  arise :  for  I  do  not  admit  that  I  intended  to  decide  the 
right  to  the  title  deeds. 

The  principle  which  leads  the  court  to  call   for  the  next  of  kin  and  the 

(o)  Amb.  706.  (6)  3  Dick.  552.    See  Re  Fitxgtrald,  2  Scho.  &  Lcf.  432. 
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heir  at  law  of  lunatics,  is  to  receive  from  the  persons  probably  entitled,  that 
assistance  in  the  protection  of  the  property  which  persons  having  such  ex- 
pectant rights  will  be  likely  to  afford ;  but  the  inquiry  is  not  considered 
to  be  binding.  For  if  one  of  the  committees  had  died,  the  grant  being  joint, 
the  committeeship  would  have  been  ended,  and  it  would  have  been  necessary 
to  have  an  order  for  a  new  appointment,  which  would  have  contained  a  di- 
rection to  inquire  who  were  then  the  heir  at  law  and  next  of  kin  ;  and 
Jackson  might  have  come  in  under  that  order,  and  have  raised  the  same 
question  again. 

I  still  think  the  order  with  respect  to  th&  delivery  of  possession  was  right. 
It  does  not  declare  the  rights  of  the  parties,  but  1  thought  that  the  re- 
ceiver ought  not  to  retain  the  possession  longer.  My  present  opinion  is,  that 
the  reported  heirs  are  not  entitled  to  have  the  deeds  and.  writings  out  of  the 

office,  on  the  ground  of  that  order ;  and  I  think  that  the  petitioners 
[*596]    ought  to  be  allowed  to  inspect  them,  without  taking  copies ;  and  *that 

I  ought  not  to  part  with  them  till  that  has  been  done* 


The  order  directed  that  the  petitioners  should  be  at  liberty  by  themselves, 
their  counsel,  solicitors,  and  agents,  to  inspect  the  title  deeds,  evidences, 
documents,  and  writings  relating  to  the  estates  of  the  lunatic,  deposited  in 
the  office  of  the  master  ;  that  they  should  be  allowed  six  weeks'  time  for  that 
purpose  from  the  first  day  of  Easter  term,  and  should  then  be  at  liberty  to 
apply  again. 


August  5.-^Another  petition  was  naw  presented  by  Jackson  and  his  as* 
signees,  stating,  that  in  the  course  of  the  investigation  it  had  been  discovered, 
that  it  would  be  material  to  ascertain  who  was  the  mother  of  Sir  John  Scud* 
amore,  afterwards  Viscount  Scudamore,  of  Holm  Lacy,  son  of  Sir  James 
Scudamore,  both  parties  claiming  through  him ;  and  it  being  one  of  the  questions, 
whether  he  was  the  son  of  the  first  or  of  the  second  wife  of  Sir  James ;  and 
that  as  the  parish  registers  were  in  many  respects  inaccurate  and  obliterated,  it 
would  be  important  to  have  access  to  the  family  vaults  in  the  church  of  Holm 
Lacy,  in  order  to  inspect  the  plates  and  inscriptions  on  the  coffins  of  the 
Scudamore  family,  especially  on  that  of  Viscount  Scudamore.  They  bad 
applied  for  that  purpose  to  the  vicar  and  to  the  chancellor  of  the  diocese,  v^ho 
had  refused,  unless  the  consent  of  the  representatives  of  the  family  could  be 
obtained.  Application  had  been  made  to  Sir  £*  Stanhope  and  the  other 
persons  reported  heirs,  for  their  consent^  which  they  had  declined  to  give. 
The  petitioners  prayed  liberty  to  inspect  the  vaults  and  coffins  as 
(*597]  against  Sir  E.  Stanhope  and  the  other  reported  heirs  ;  and  that  *ihey 
might  be  restrained  from  opposing  any  obstacle  to  the  petiiioners 
making  such  inspection. 

Mr.  Heald  and  Mr.  Phillimore  for  the  petitioners. 

Mr.  Hart,  Mr.  Wing  fields  Mr.  Shadtveli^  and  Mr.  Spence  on  the  other  side. 
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Ths  Lord  Chancellor,  after  recapitulating  the  previous  proceedings,  said, 
that  upon  the  occasion  when  this  was  last  before  him,  he  thought  that  as  the 
deeds  were  still  in  the  master's  office,  he  bad  authority  to  order  an  inepection 
of  them,  and  stated  that  his  object  was  that  it  might  be  established  who  was. 
the  heir  at  law,  and  then  either  to  make  an  order  affecting  the  estates,  or  if  he 
had  not  jurisdiclion  to  do  that,  to  make  such  order  as  might  be  proper  with  re^ 
•pect  to  the  title  deeds. 

It  is  clear  that  the  search  now  desired  may  furnish  very  material  evidence. 
It  is  a  different  question,  whether  I  have  jurisdiction  to  order  the  parties  not 
to  oppose  it.  I  confess  I  feel  great  difficulty  about  making  such  an  order ; 
but  this  I  can  say,  that  I  do  not  think  I  shall  let  the  title  deeds  out  of  the 
office,  unless  in  some  way  this  inspection  is  obtained;  and  perhaps  I  may  be 
able  to  do  something  as  to  the  estates.  Therefore  let  the  petition  stand  over» 
and  try  what  can  be  done. 


•Williams  v.  Piooott^  [•698) 

Rouji.-«18S3 ;  April  30,  May  3,  Augiut  7.    1B35 ;  July  18. 

Mortgage  by  client  to  attorney  for  coeta  doe  and  to  become  due,  held,  a  yalid  ■ecnrity  for  the  coeta 
then  dae  only*. 

Bt  indenture  dated  the  18lh  of  February,  1819,  reciting  that  the  defendant 
hac[  employed  the  plaintiffs  as  her  attorneys  in  the  defence  of  certain  actions 
and  indictments,  and  other  business,  and  that  a  considerable  sum  was  due  from 
her  to  them,  for  managing  and  conducting  the  said  defence  and  business,  and 
that  the  management  thereof  would  be  attended  with  future  expense,  and  that 
they  had  applied  to  her  to  give  them  some  security  for  such  past  and  future 
expenses  if  the  same  should  not  exceed  5002.,  the  defendant  assigned  and 
covenanted  to  surrender  a  copyhold  estate  to  one  of  the  plaintiffs,  with  a 
proviso  for  redemption  in  case  of  her  paying  on  the  18th  of  February,  1820, 
'all  such  sums  as  should  be  due  from  her  to  the  plaintiffs  for  or  by  reason  of  the 
conduct  of  the  said  defence  and  business,  or  in  any  wile  relating  thereto,  or  to 
any  other  matter,  if  the  same  should  not  exceed  500/.,  or  if  the  same  should 
exceed  500/.,  then  upon  payment  of  that  sum. 

The  plaintiffs  acted  as  attorneys  for  the  defendant  for  several  months  after 
the  date  of  this  deed.  The  bill  prayed  an  account  of  the  costs  due  to  them, 
that  the  defendant  might  pay  the  amount,  or  that  the  mortgage  might  be  fore- 
closed. The  defendant  in  her  answer  alleged  that  the  plaintiffs  had  mis- 
managed her  business,  and  complained  of  their  having  declined  to  continue  to 
act  for  her,  while  some  of  the  matters  in  which  they  were  employed  were  still 
pending. 

Mr.  Home  and  Mr.  Wilhraham  for  the  plaintiffs. 

•Mr.  Tftslove^  for  the  defendant  :-*A  solicitor  cannot  take  from  his    [*599] 
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client  a  mortgage  for  securing  future  costs.  It  was  decided  in  Janes  ▼. 
7Vtpp,(a)  that  such  a  security  was  void,  and  it  was  considered  doubtful  whether 
it  could  be  made  available  even  as  to  the  costs  incurred  at  the  time  of  its  exe- 
cution. Securities  given  by  the  client  to  the  solicitor,  during  the  existence 
of  that  relation,  have  always  been  looked  on  with  proper  jealousy.  Draper^s 
Company  v.  Davis,{b)  Walmsley  v.  Booth^{c)  Saunderson  v.  Olas8,{d)  Proof 
y.  Hines.(e)  In  the  first  of  these  cases  the  securities  were  ordered  to  be  de- 
livered up  immediately.  In  Walmsley  v.  Booths  the  bill  was  filed  to  set  aside 
the  bond,  and  it  was  allowed  to  stand  as  a  security  for  what  was  really  due  on 
the  ground  of  the  plaintiff  having  submitted  to  that.  Here,  however,  the  bill 
is  filed  to  enforce  the  security  ;  and  the  question  is,  whether  a  court  of  equity 
will  lend  its  aid  to  carry 'such  a  deed  into  effect.  If  such  deeds  as  these 
were  permitted,  they  would  continually  be  resorted  to :  the  client  would  be 
placed  at  the  mercy  of  the  attorney,  and  the  latter,  secure  at  all  events  of  re- 
covering his  costs,  would  be  encouraged  to  lead  the  client  into  wanton  litiga- 
tion :  it  would  Be  indifferent  to  him  whethep  the  client  succeeded  or  not ;  and 
be  would  have  no  inducement  to  exert  due  diligence.  It  appears  also  from 
the  answer,  that  the  plaintiffs  deserted  their  client  while  her  causes  were 
pending :  this  conduct  is  a  ground  of  objection  to  their  claim,  Cresswell  7. 
Byron.{g) 

Mr.  Home  in  reply  : — There  is  no  general  rule  that  an  attorney  may 
[*600]  not  take  a  security  for  future  costs,  limited  to  the  amount  *thal  may 
be  justly  due.  It  does  not  prevent  the  taxation  of  his  bill,  or  preclude 
the  client  from  any  other  remedy.  It  does  not  give  to  the  attorney  any  thing 
to  which  he  would  not  be  entitled  without  it ;  it  merely  secures  the  payment. 
The  law  gives  the  attorney  a  lien  on  the  papers,  and  the  fund  recovered,  both 
for  past  and  future  costs  :  in  what  respect  is  a  lien  arising  from  contract  be- 
tween the  parties  more  mischievous,  than  that  which  arises  by  operation  of 
law  ?  It  would  be  different  if  this  were  a  deed  securing  to  the  attorney  some 
exorbitant  reward,  or  if  it  secured  him  the  amount  of  his  bill  without  taxa- 
tion :  but  even  in  cases  of  that  description,  the  court  has  not  gone  further  than 
to  cut  down  the  amount  to  what  should  be  found  due  upon  taxation,  allowing 
the  deed  to  stand  as  a  security  pro  tanto.  Walmsley  v.  Booth,  Saunderson  y, 
GlasSf  Newman  v.  Payne.{h) 

August  7. — ^The  Master  of  the  Rolls  : — I  do  not  propose  at  present  to  go 
fully  into  the  question  which  this  case  gives  rise  to,  but  only  to  put  it  into  a  train 
that  may  perhaps  lead  the  parties  to  settle  what  is  in  difference  between  them. 
I  shall  direct  an  account  of  what  was  due  from  the  defendant  to  the  plaintiffs 
at  the  date  of  the  security,  in  order  to  ascertain  the  sum  which  in  any  event 
they  will  be  entitled  to  ;  for  I  apprehend  it  cannot  be  argued  that  a  security 
may  not  be  taken  from  a  client  for  what  is  due  from  him  at  the  time.     The 

(a)  Ante,  p.  S23.  (b)  2  Atk.  295.  (e>  2  Atk.  25.  (d)  2  Atk  296. 

(e)  Cat.  Ump.  Talb.  111.  {g)  U  Voi.  971.  (A)  9  Ves.  jun.  199. 
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question  has  been  whether  a  solicitor  can  ab  ante  take  a  security  for  future 
costs  ;  and  e?en  the  opinion  which  is  strongest  on  the  point,  that  of  the  Lord 
Chancellor,  admits  that  it  may  be  good  for  what  was  due  at  the  time. 

*The  object  of  the  bill  is  to  enforce  a  mortgage  of  a  copyhold  [*601] 
tostate  ;  and  the  security  ^being  admitted,  and  also  the  fact  that  there 
had  been  advances,  and  that  there  was  a  debt  due  at  the  time,  the  consequence 
follows  that  the  plaintiffs  are  entitled  to  relief  to  that  extent,  unless  there  be 
any  rule  of  the  court  prohibiting  such  a  security  between  persons  in  the 
relative  situations  of  solicitor  and  client.  It  is  not  pretended  that  there  was 
any  fraud :  if  there  be  any  objection,  it  arises  from  the  relation  in  which  they 
stood.  To  the  extent  of  protecting  the  client  from  any  misconduct  on  the  part 
of  his  solicitor,  and  of  preventing  any  thing  from  being  done  which  a  disinter- 
ested solicitor  would  not  advise,  the  practice  of  the  court  may  reasonably  go  ; 
but  supposing  that  there  is  no  fraud  or  imposition,  and  no  doubt  of  the  debt 
being  due,  or  of  the  fairness  of  the  transaction,  if  it  is  not  attempted  to  pre- 
clude the  taxation  of  the  bill,  to  say  that  in  such  a  case  the  security  is  void, 
appears  to  me  to  go  beyond  any  principle  or  authority.  If  it  were  established 
that  the  security  is  bad  as  to  the  future  costs,  it  would  not  follow  that  it  must 
be  also  bad  as  to  the  other  part ;  for  it  is  not  made  void  by  statute.  If  the 
court  considers  it  bad,  it  is  only  in  the  exercise  of  its  discretion  in  regulating 
the  conduct  of  solicitors ;  the  court  would,  therefore,  only  invalidate  it  pro 
tanto,  allowing  it  to  stand  as  a  security  for  the  amount  due  at  the  time. 

I  do  not,  therefore,  see  any  objection  *to  giving  the  plaintiffs  the  benefit  of 
the  security,  so  far  as  I  have  mentioned,  no^  deciding  at  present  the  question 
whether  they  are  entitled  to  any  thing  beyond  it  in  respect  of  the  subsequent 
costs.  I  cannot,  however,  conceal  that  the  Lord  Chancellor  has  intimated  a 
strong  opinion  upon  that  point,  considering  that  a  security  for  future 
costs  cannot  be  taken.  Whatever  my  own  opinion  on  *that  question  [*602] 
may  be,  if  I  presumed  to  entertain  a  doUbt  on  what  he  has  expressed 
so  strongly,  I  should  not  act  upon  it,  as  it  would  immedately  be  set  right  upon 
appeal.  I  hope  I  have  sufficiently  explained  my  view  to  enable  the  parties  to 
see,  how  far  it  may  be  for  their  interest  to  meet,  and  whether  they  cannot,  by 
agreement,  fix  upon  a  certain  sum  to  be  taken  by  the  plaintiffs.  Unfortunately 
for  the  defendant  she  has  been  involved  in  litigation  to  a  great  extent :  it  is 
not,  however,  imputable  to  the  plaintiffs,  for  she  was  engaged  in  it  before  she 
became  their  client. 


The  decree  directed  the  master  to  take  an  account  of  all  sums  of  money 
advanced  by  the  plaintiffs  to  the  defendant,  and  to  tax  the  bills  of  fees  and 
disbursements  for  business  done  by  the  plaintiffs  for  the  defendant  up  to  the 
18th  of  February,  1819;  and  also  to  tax  the  plaintiffs'  costs  of  the  suit;  re- 
serving the  consideration  of  the  question,  whether  the  security  given  by  the 
defendant  to  the  plaintiffs  was  a  valid  security  for  their  bill  for  business  done 
subsequently  to  the  18th  of  February,  1819.— Reg  Lib.  B.  1821,  fo.  1916. 
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1832.— Bwton  t.  Brtocoe. 

1825;  Jufy  18. — The  master  bayiDg  made  his  report,  the  cause  was  set 
down  for  further  directions,  and  came  on  to  be  heard  before  Lord  Gifford, 
Master  of  the  Rolls.  His  Lordship  in  giving  judgment  referred  to  Pitcher  r. 
A^^y»(<2)  where  it  was  laid  down  by  the  lord  chief  baron  that  an  attorney 
could  not  take  a  security  for  future  bills  of  costs  for  business  to  be  done,  and 
on  that  authority  refused  to  decree  an  account  of  the  costs  subsequent  to 
the  date  of  the  mortgage  deed.(6) — Reg.  Lib.  B.  1824.  fo.  1774.[1] 


[*603]  *Barton  t;.  Briscob. 

Rolls.— 1623;  AttgrnttS,  13. 

Settlement  in  trast  for  the  eepante  oee  of  a  married  woman  foi*  life,  bat  eo  at  not  to  anticipate, 

with  remainder  as  she  should  appoint  by  will ;  and  in  default  of  appointment,  to  A. 
On  the  death  of  her  husband,  the  restraint  on  anticipation  ceases,  and  therefore  she  is  entitled. 

with  the  eoDCUTrence  of  A.,  to  a  transfer  of  the  fund. 

By  indentures  dated  in  August,  1811,  made  upon  the  occasion  of  the  sale 
of  certain  estates  belonging  to  James  Barton,  in  which  Marian  Barton  his  wife 
joined  for  the  purpose  of  relinquishing  her  right  of  dower,  two  sums  of  14,000/. 
and  of  5833Z.  3  per  cent,  consols  were  paid  and  transferred  to  trustees,  upon 
trust  to  lay  out  the  same  in  the  funds,  or  on  teal  or  government  securities, 
with  the  consent  of  Marian  Barton,  signified  by  some  writing  signed  by  her, 
notwithstanding  her  coverture,  and  from  time  to  time,  with  her  consent,  during 
her  life  to  vary  the  securities,  and  upon  trust  to  pay  the  dividends,  interest,  and 
anni^al  produce  to  such  person  or  persons,  and  for  such  intents  and  purposes, 
as  she  should  from  time  to  time,  notwithstanding  her  coverture,  by  any  writing 
or  writings  signed  by  her  with  her  name,  in  her  own  handwriting,  appoint ; 
but  not  so  as  to  deprive  herself  of  the  intended  use  or  benefit  thereof  by  sale, 
mortgage,  charge,  or  otherwise,  in  the  way  of  anticipation  ;  aiid  for  want  of 
such  direction,  into  her  own  proper  hands  for  her  own  separate  and  peculiar 
use  and  benefit,  independently  and  exclusively  of  the  said  James  Barton,  who 

(a)  9  Price,  79.    (6)  See  Pierson  r.  HughgB,  1  Ffeem.  71,  81.    3  Keb.  140,  153.    Carter,  339. 

[1]  A  judgment  confessed  by  a  client  to  his  attorney  will  be  permitted  to  stand  only  as  security 
for  what  is  actually  doe ;  and  the  court  directed  the  clerk  to  inquire  into  the  consideration  of  the 
bond,  and  to  require  the  attorney  to  answer  interrogatories  under  oath.  Si»r  ▼.  Vanderkeydent  9 
Johns.  Rep.  253.  A  solicitor  being  indebted  to  A.,  and  being  pressed  by  A.  to  giye  him  a  seeurity 
for  the  debt,  prcTailed  on  one  of  his  clients  (against  whom  he  had  a  demand  for  costs  which  had 
not  been  taxed,)  to  execute  to  A.  a  bond  for  JD300,  as  a  part  satisfaction  of  the  costs  due  from  the 
client  to  the  solicitor,  and  the  solicitor  afterwards  delivered  the  bond  to  A.,  who  knew  that  the 
•am  secured  by  the  bond  was  claimed  by  the  solicitor  to  be  doe  to  him  for  costs,  but  had  no  notice 
that  those  costs  had  not  been  taxed.  A  bill  filed  by  the  client  against  A.  and  the  solicitor,  preying 
that  the  costs  might  be  taxed,  and  that  the  bond  might  stand  as  security  for  so  much  only  as 
should  be  found  due  from  the  client  on  the  taxation,  was  dismissed,  as  against  A.  with  costs. 
Harrison  ▼.  WilUhirB,  9  Sim.  255.  And  tee  Lnrd  v.  Wormleighton,  ante,  580,  83,  and  note,  ibid* 
HowtU  V.  Edmunds^  4  Roas.  67,  8,  and  note,  ibid. 
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16:^2  ^BartoD  v.  Hriseoe. 

was  oot  to  intermeddle  therewith,  nor  was  the  same  to  be  liable  to  his  control^ 
debtSy  or  interference  ;  and  it  was  declared  that  her  receipts  for  the  dividends 
fihooldj  notwithstanding  her  coverture,  be  sufficient  discharges  ;  and  after  her 
deaths  upon  tnlst  to  transfer  the  same  to  such  person  or  persons^  &c.  as  the 
said  Marian  Bartojfi  by  her  will  oc  codicil  signed  by  her,  and  attested  by  two 
witnesses,  should  appoint;  and  in  default  of  such  appointment  to 
transfer  the  .same  to  Marian  Millicent  Barton,  the  only  **child  of  the  [*604] 
said  Marian  Barton  and  her  husband,  for  her  own  use  and  benefit. 

James  Barton  had  since  died.  Marian  Millicent  Barton  had  attained  twenty* 
one.  The  bill  was  filed  by  her  and  her  mother  Marian  Barton  ;  stating  that 
they  had  the  absolute  interest  in  the  funds,  and  were  desirous  that  the  trusts  of 
the  indentures  of  August,  1811,  should  be  determined,  and  praying  that  the 
funds  might  be  transferred  into  the  sole  name  of  Marian  Barton. 

Mr.  Skadwell  and  Mr.  Pembertorij  for  the  plainiifls,  contended^  that  though 
the  restraint  on  anticipation  was  valid  wiih  respect  to  the  separate  property  of 
a  marrid  woman,  Parkes  v.  WhiteXa)  Jackson  v.  Hobhouse,{b)  yet  its  effect 
could  not  extend  beyond  the  coverture.  The  reasoning  by  which  its  validity 
is  supported  applies  only  to  separate  property,  which  being  th^  creature  of 
equity,  courts  of  equity  may  set  limits  to  the  power  over  it*  tipon  the  death 
of  the  husband  the  life  interest  in  this  fund  became  the  absolute  property  of 
the  widow,  and  she  must  enjoy  it  with  the  usual  incidents  of  property.  Bran^ 
don  V.  Robinson,{c) 

Mr.  Kindersley  for  the  trustees. 


August  12. — Thb  Master  op  the  Rolls  :-^The  single  point  in  this  case 
is,  whether  upon  the  consent  of  the  plaintiffs,  the  mother  and  daughter,  a  trans* 
fer  of  the  fund  comprised  in  the  settlement  can  be  made,  the  trustees  requiring 
the  sanction  of  the  court  before  paying  it  over  to  purposes  not  strictly 
according  to  •the  letter  of  the  deed.  It  may  be  urged  against  it,  that  [•605] 
there  are  words  forbidding  anticipation,  directing  that  the  mother  shall 
not  deprive  herself  of  the  use  of  the  fund,  and  that  she  shall  have  during  her 
whole  life  the  power  of  disposing  of  it  by  will  and  not  otherwise  ;  and  that  to 
transfer  it  now  would  be  directly  contrary  to  these  provisions.  I  have  not 
been  able  to  find  any  authority ;  and  the  question  is,  therefore,  to  be  decided, 
whether  a  clause  against  anticipation,  which  is  considered  an  obligatory  and  valid 
mode  of  preventing  a  married  woman  from  depriving  herself  of  the  benefit  of 
property  settled  (for  it  is  too  laie  to  argue  tliat  now,)  becomes  of  no  effect  by 
the  coverture  being  determined,  and  the  parties  interested  consenting  to  a 
transfer. 

In  the  case  of  a  male,  a  similar  attempt  to  restrain  alienation  would  be  of  no 
effect ;  that  was  decided  in  Brandon  v.  Robinson^  where  the  words  were  nearly 

(a)  11  Vei.  2P9.  (*)  2  Mer.  483. 

(0  18  Vet.  429,    1  Roa«i  197.    Sec  Oravet  v.  Dolphin,  1  Simons,  66. 
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1823. — Barton  ▼.  Briicde. 


the  same  as  here.  The  testator  directed  the  interest  to  be  paid  to  his  son  for 
life»  and  that  he  should  not  have  power  to  anticipate  the  growing  payments ; 
but  the  Lord  Chancellor  was  of  opinion,  that  the  son  taking  a  life  interest,  it 
followed  as  an  incident,  that  he  had  an  uncontrolled  power  of  disposition  over 
it,  unless  it  was  given  over  upon  alienation,  or  upon  an  attempt  to  alienate.  In 
this  case  there  is  no  gift  over,  no  other  person  having  any  interest ;  the  equi- 
table  interest  is  absolute  in  the  plaintiffs.  It  is  not  distinguishable  from  Broih 
don  V.  Robinson,  except  by  the  sex  and  coverture  ;  and  it  cannot  be  said  that 
the  law  will  piermit  restraints  upon  the  rights  of  property  in  the  case  of  females 
which  it  will  not  permit  in  the  case  of  males.  It  rs,  however,  to  be  considered^ 
that  this  is  a  case  of  separate  property  ;  and  that  restraints  may  be  imposed 

on  the  alienation  of  separate  property  is  now  settled,  more  upon  au- 
[•606]    thority  than  principle,  beginning  with  what  was  done  *by  Lord  Thor- 

low  in  the  case  of  Miss  Watson's  settlement.  At  that  time,  however, 
there  was  considerable  doubt  about  it ;  for  if  hfeme  covert  is  permitted  to  bold 
separate  property  in  the  same  manner  as  if  she  were  a  feme  sde^  it  would 
seem  that  it  ought  in  equity  to  have  those  incidents  which  all  other  property 
has.  It  is  difficult  to  conceive  how  they  can  be  taken  away  from  it,  particu- 
larly when  it  is  remembered,  that  the  protection  which  courts  of  equity  afford 
to  married  women  with  respect  to  their  property  not  in  settlement,  they  ipay  if 
they  please  give  up.  Why,  then,  should  a  larger  protection  be  extended  as 
to  that  over  which  a  power  of  disposition  is  given  them  ?  It  is,  however,  too 
late  to  doubt  the  validity  of  these  restraints :  the  question  is,  whether  they 
must  not  be  confined  to  the  coverture.  The  power  over  separate  property 
being  a  creature  of  equity,  it  is  said  that  equity  may  modify  that  power ;  that 
reasoning,  however,  only  applies  during  the  coverture ;  when  the  married 
woman  becomes  discovert,  she  has  the  same  power  over  her  property  as  other 
persons :  the  restraint,  therefore,  ought  not  to  continue.  The  attempt  to 
impose  upon  the  power  of  alienation  a  fetter  unknown  to  the  common  law  of 
England  may  be  permitted  to  the  extent  to' which  that  power  is  created  by 
equity,  but  not  further ;  when  the  coverture  is  gone,  the  reason  on  which  the 
restraint  is  founded  no  longer  exist. 

Supposing  that  to  be  so  generally,  is  it  not  pretty  plain  that  it  was  in  this 
case  the  intent  of  the  parties  so  to  confine  the  clause  ?  The  object  was  to 
exclude  the  power  of  the  husband  ;  her  receipts  are,  therefore,  to  be  discharges 
during  the  coverture  :  it  is  not  to  be  liable  to  his  debts ;  and  it  seems  as  if  all 
the  anxiety  was  to  protect  her  from  his  pontrol,  which,  by  her  having  survived 

him,  is  now  at  an  end. 
[*607]        ^Another  point  to  be  considered  is  with  respect  to  the  power 

the  settlement  gives  to  the  mother  of  disposing  of  these  funds  by 
will.  The  question  is,  whether  she  can  now  deprive  herself  of  it,  and  ab- 
dicate it.     Now  the  case  of  Smith  v.  Death^(a)  and  others  of  that  kind, 

(a)  5  Mad.  3. 
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1833.-^ook  V.  Collinffridire. 

have  decided  that  a  power  of  this  deicription  may  be  parted  with ;  and  there 
M»  therefore,  I  apprehend,  nothing  to  prevent  her  from  now  releasing  it,  and 
thereby  precluding  herself  from  the  exercise  of  it.[l] 


Cook  v,  Collinoridgb. 

1822 ;  June  4,  7 ;  Jnly  16.    1893  ;  January  97 ;  February  92. 

Sale  of  a  tesUtoi't  ihare  in  a  partnerahtp  trade,  and  the  property  Moog^ni^  to  it,  by  hie  execu. 
tors,  to  hii  partners,  for  the  purpose  of  beingr  re-aold  to  one  of  his  ezeoutors,  set  aside^  and  hie 
estate  held  entitled  to  hii  aliquot  proportion  of  the  subsequent  profits,  as  if  the  partnership  had 
continued. 

Interest  allowed  at  51.  per  cent,  on  sams  paid  out  to  his  estate. 

Artielec  of  partnership,  proridinjj^  that,  upon  its  ezpiration,  the  stock  in  trade  should  be  divided, 
received,  and  taken  by  the  partners,  according  to  their  respective  interests:  Held,  that  they 
could  not  be  carried  into  execution  literally,  and  that,  therefore,  by  the  general  law  of  partner, 
ship,  the  settlement  must  be  by  a  sale  and  division  of  the  whole. 

JN  the  year  1^03,  William  Cook,  Thomas  Collinridge,  James  Collinridge, 
Thomas  Rowley,  and  George  M ansell,  entered  into  a  partnership  for  seven 
years  in  the  business  of  coachmakers.  At  the  expiration  of  the  term  Thomas 
CoUingridge  retired  from  the  business,  receiving  his  share  of  the  capital,  and 
a  sum  of  2000Z.  for  his  share  of  the  good  will.  The  other  four  renewed  the 
partnership  for  another  term  of  seven  years,  from  the  1st  of  January,  1811, 
to  the  1st  of  January,  1818,  and  articles  of  agreement  for  this  second  parter- 
ship  were  drawn  up,  dated  in  September,  1812. 

By  these  articles,  after  reciting  the  proportions  of  the  partnership 
property  belonging  to  the  different  ^partners,  it  was  agreed  that    [*60S] 
James  Collingridge  should  be  entitled  to  two-fifths  of  the  stock  and 
profits,  and  Cook,  Rowley,  and  Mansell,  to  one-fifth  each.    Collingridge  was 
to  draw  out  of  the  trade  quarterly  the  sum  of  350/.  for  his  maintenance,  and 
the  other  three  175/.  each. 

It  was  provided  that  at^he  end,  expiration  or  other  sooner  determination  of 
the  copartnership,  the  accounts  and  concerns  of  the  trade  should  be  settled^ 
and  after  payment  or  making  provision  for  payment  of  all  rents  and  arrears 
of  rents,  and  all  other  debts  owing  from  the  partnership,  and  making  all 
just  allowances  and  deductions,  all  the  joint  stock,  property,  leases,  and  ef- 
fects whatsoever,  and  all  debts,  moneys,  bonds,  bills,  notes,  and  other  secu- 
rities belonging  or  owing  to  them,  should  be  divided,  received,  and  taken  by 
the  partners  respectively,  and  their  respective  executors  and  administrators, 
rateably  and  in  proportion  to  their  respective  rights  and  interests  therein.  • 
In  case  any  one  or  more  of  the  partners  should  happen  to  die  during  the  con- 
tinuance of  the  partnership,  it  was  provided  that  the  surviving  partners  or 

fl]  Several  recent  eases  on  the  snbjeet  of  tnticipatfon  are  referred  to  in  the  editoi's  note,  1  Sim. 
lb  Sta.  432. 
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Ibe  sale  was  fail  and  bona  fide ;  that  the  full  value  had  been  obtained,  and 
that  a  more  beneficial  mode  of  disposing  of  the  testator's  share  of  the  partner- 
ship property  could  not  have  been  adopted.  They  admitted  the  profits  of  the 
trade  since  1818  to  have  been  considerable,  amounting  to  more  than  10,000/. 
per  annum.  The  defendants,  the  Grays,  by  their  answer,  said  they  believed 
the  property  was  fairly  sold  to  the  surviving  partners  at  a  proper  valuation,  and 
that  ihe  sale  was  advantageous,  and  they  had  therefore  declined  to  join  in  the 
suit.  Witnesses  were  examined  on  the  part  of  the  defendants  to  prove  the 
mode  in  which  the  valuation  was  made  :  they  stated  that  the  full  value  was 
set  upon  the  property,  and  that  in  any  other  mode  of  selling  it,  so  large  a  price 
could  not  have  been  obtained.  The  testator's  legacies  had  been  paid,  and 
several  sums  had  been  also  paid  by  the  executors  to  the  plaintiff  on  account 
of  his  share  of  the  residue. 

The  cause  was  heard  in  November,  1821,  before  the  Vice-Chancellor,  who 
was  of  opinion  that  the  residuary  legatees  of  the  testator  were  entitled  to  set 
aside  the  sale,  and  to  have  a  fifth  part  of  the  profits  of  the  trade  from  January, 
1818  :  but  as  the  children  of  C,  L.  Gray  and  his  wife,  who  were  interested  in 
the  residue,  being  infants,  were  not  competent  to  elect,  a  decree  was  made, 
which,  after  directing  the  usual  accounts  of  the  testator's  estate,  referred  it  to 
the  master  to  inquire  whether  it  would  be  most  beneficial  to  the  testator's  es- 
tate to  confirm  the  sale  of  his  interest  in  the  partnership  concern  made 
[*613j  by  the  executors,  or  to  have  it  considered  that  the  ^partnership  busi- 
ness had,  since  the  1st  of  January,  1818,  been  carried  on,  as  td  one- 
fifth  share,  on  account  of  his  estate,  and  that  his  residuary  legatees  were  en- 
titled to  insist  upon  a  sale  of  the  whole  partnership  stock  and  effects,  in  order 
to  ascertain  the  utmost  value  of  his  share. 

The  defendants,  the  executors  and  partners,  appealed  from  the  part  of  the 
decree  which  directed  this  inquiry,  and  moved  to  slay  the  proceedings  pending 
the  appeal. 

The  Attorney  General^  Mr.  Heald,  Mr.  Shadwell^  Mr.  Roupell^  Mr.  Rose 
and  Mr.  Koe^  for  the  different  defendants,  in  support  of  the  appeal. 

The  question  turns  upon  the  proper  mode  of  disposing  of  the  testator's  in- 
terest in  the  partnership  property.  The  plaintiff  by  his  notice  to  the  executors 
required  that  the  whole  of  the  stock  in  trade  should  be  sold,  and  the  produce 
divided  among  the  partners  and  the  testator's  estates,  and  he  insists  that  a  sale 
of  the  whole  ought  now  to  be  directed.  But  the  articles  of  partnership  do  not 
contemplate  a  sale  at  the  dissolution  of  it :  they  provide  that  the  leases  and 
stock  shall  be  divided  between  the  partners  and  their  representatives,  which 
precludes  the  idea  of  a  general  sale.  The  executors  were,  therefore,  obliged 
either  to  have  a  division  of  the  stock  according  to  these  articles,  or  to  sell  the 
testator's  nnterest ;  and  in  preferring  the  latter  they  were  making  the  most 
advantageous  exercise  of  the  extensive  discretion  vested  in  them  by  the  testa- 
tor. The  valuation  is  shown  to  have  been  ample,  and  in  no  other  way  could 
!a  larger  price  have  been  procured.    A  considerable  sum  was  allowed  for  the 
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good  willy  which  id  striclness  the  testator's  estate  was  not  entitled  to  ;  for  in 
the  absence  of  any  provision  to  the  contrary^  the  good  will  survived  to  the 
other  partners. 

*The  executors  notified  their  intention  to  the  plaintifif  before  the  [*6]4} 
sale  was  completed,  and^as  he  expressed  no  dissatisfaction,  they  were 
justified  in  presuming  that  he  was  content  with  the  arrangement.  If  be  had 
then  dissented  tbey  might  have  suspended  the  prosecution  of  it,  and  have 
agreed  with  him  upon  some  other  mode  of  sale.  It  was  not,  however,  till  a 
long  time  after  the  conveyances  had  been  executed  that  he  complained  of  the 
transaction,  and  he  ought  therefore  to  be  considered  as  having  waived  any 
objection  to  it,  by  his  silence  and  acquiescence.  His  discontent  arises  only 
from  the  defendant's  declining  to  admit  him  into  the  partnership. 

But  even  if  the  sale  could  be  set  aside,  the  testator^s  estate  will  not  be  ehti^ 
tied  to  any  share  of  the  profits  made  since  the  expiration  of  the  term,  bis 
capital  engaged  in  it  having  been  paid  out.  The  principle  upon  which  accounta 
of  profits  made  in  trade  have  been  directed  in  former  cases  has  been,  that  the 
parties  carrying  on  the  trade  have,  in  breach  of  their  duty,  employed  in  it  and 
endangered  the  property  of  others.  That  was  the  principle  of  Crawshay  v. 
CollinSj{a)  Featherstanhaugh  v.  Fenwick,{b)  and, Heathcole  v.  Hultne  ;{c)dLnd 
the  sharo  of  the  profits  given  was  in  proportion  to  the  amount  of  capital  em- 
ployed. In  Burden  v.  Burden,{d)  also,  which  was  much  relied  on  in  the 
argument  before  the  Vice-Chancellor,  the  property  of  the  testator  was  retained 
in  the  trade  by  his  brother  and  executor,  and,  therefore,  he  was  decreed  to  ac- 
count for  the  profits.  This  case  is  distinguished  from  those,  by  the  circum- 
stance of  the  testator's  capital  not  having  been  retained.  Besides  this, 
the  profits  are  chiefly  owing  to  the  skill  *and  exertions  of  the  defen-  [*615] 
daots  and  to  their  connections,  to  the  benefit  of  which  other  persons 
can  have  no  claim. 

Mr.  R.  Grant  for  the  defendants  the  Grays. 

Mr.  Hart  and  Mr.  Romilly  for  the  plaintiff,  insisted  on  the  principle  by  which 
a  trustee  or  executor  is  disqualified  fiom  dealing  with  the  trust  property  for 
hie  own  benefit.  The  transaction  in  this  caae,  though  sought  to  be  disguised, 
was  in  effect  a  sale  to  W.  Cook,  one  of  the  executors.  It  was  previously 
arranged  that  he  was  to  be  the  purchaser,  and  appraisers  appointed  between 
him  and  his  executors  and  paitners.  Even  if  the  valuation  was  fair,  we  can- 
not be  bound  by  it  under  such  circumstances ;  and  he  must  be  considered  as 
a  trustee  in  respect  of  this  purchase,  and,  consequently,  account  for  the  pro- 
fits made  by  it  In  Burden  v.  Burden^  the  testator's  partner  and  executor 
took  his  share  of  the  trade  and  partnership  property  at  a  valuation ;  the  sale 
was  set  aside,  and  he  was  decreed  to  account  for  the  profits,  and  pay  one 
moiety  to  the  testator's  estate. 

(A)  15  Ves.  326.     1  Jae.  Sl  Walk.  267.  (A)  17  Vet.  398. 

(0  1  Jac.  &.  Walk.  122.  (<Q  Cited  1  Jas.  &  Walk.  p.  134 
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The  meaning  of  the  articles  mast  b.ave  been,  that  at  the  end  of  the  term 
there  should  be  a  sale  of  the  stock,  and  that  the  produce  should  be  shared 
between  the  partners,  that,  being  the  only  practical  mode  of  division.  Ic 
could  not  be  intended  that  the  specific  articles  of  property  should  be  divided. 
The  defendants  ought  therefore,  to  have  sold  the  whole,  as  required  by  the 
plaintiff:  they  could  not  compel  him  to  acquiesce  in  any  other  mode  of  adjust- 
ing the  account,  and  not  havrnfl[  followed  the  proper  course,  it  follows,  on  the 

same  principle  as  in  Ftatherstonhaugh  V;  Fenwick^  that  the  partiier- 
[*6i6]    ship  must  be  considered  as  not  having  been  dissolved,  *butas  still 

subsisting  on  the  former  terms.    It  is  now  to  be  wound  up  by  a  sale 
and  an  account  of  the  profits. 

The  plaintiff,  before  the  transaction  of  the  sale^  had  givdn  to  the  executors 
a  notice  calling  upon  them  to  sell  the  property  openly.  Upon  their  after 
wards  informing  him  that  their  intentions  were  different,  he  was  not  bound  to 
repeat  his  desires,  of  which  they  were  already  in  possession,  and  which  they 
had  resolved  not  to  comply  with.  He  did  not  consent ;  and  his  not  again 
expressing  his  dissent  cannot  be  deemed  a  waiver  of  his  right,  which  it  was 
their  duty  to  have  attended  to  spontaneously. 


1822  ;  January  27.'^--'TfiB  Lord  Chancelor  : — This  is  an  appeal  from  a 
part  of  the  decree  made  in  this  cause  by  the  Vice-Chancellor,  by  which  he  has 
directed  the  master  to  inquire  whether  it  will  be  most  foe  the  benefit  of  the 
parties  interested  in  the  testator's  estate,  to  confirm  the  sale  of  his  interest  in 
the  partnership  property  which  has  been  made,  or  to  have  it  considered  that 
the  business  has  been  carried  on  as  to  one-fifth  part  on  account  of  his  estate, 
and  the  gravamen  of  the  appeal  is,  that  this  reference  implies,  that  if  it  is  found 
most  beneficial  not  to  confirm  the  sale,  a  decree  is  to  be  made  for  an  ac- 
count of  one-fifth  of  the  profits,  and  that  some  mode  is  to  be  adopted  for  a  new 
sale. 

In  making  the  reference,  tde  Vice-Chancellor  was  guided  by  the  con- 
sideration' that  the  plaintiff  John  Cook  was  the  only  party  complaining  of 
the  sale,  he  being  interested  in  the  question  together  with  other  persons ; 

and  it  seems  to  have  been  his  opinion,  that  if  it  should  be  found  to  be 
f*617]    more  beneficial  to  all  the  parties  ^interested  not  to  disturb  what  had 

been  done,  he  ought  not  to  allow  the  plaintiff  alone  to  disturb  it  on 
any  notion  of  his  liking  something  else  better ;  intending  to  confirm  it  or  not, 
according  to  whut  might  be  most  beneficial  for  the  parties,  and  not  to  set  it 
aside  only  because  the  plaintiff  desired  it.  He  appears  to  have  collected 
from  the  answer  of  the  Grays  that  they  were  satisfied  with  what  had  been 
done,  though  it  does  not  seem  so  to  me,  unless  they  stated  ore  tenus  at  the  bar 
that  they  were  so.  For  their  answer  does  not  prove  that  they  knew  what  it 
was  that  had  been  done ;  they  appear  to  have  considered  the  transaction  as  a 
sale  to  the  surviving  partners,  not  as,  what  it  appears  to  me  that  it  really 
was  a  sale:  to  William  Cook  one  of  the  executors. 
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The  case  depends  upon  the  will  of  the  testatori  and  upon  articles  of  part- 
nership not  very  capable  of  being  literally  carried  into  execution.    The  articles 
dated  in  1812,  begin  in  the  usual  manner  with  stating  their  agieemeht  to  be- 
come partners  and  their  shares  of  the  capital,  and  then  follow  clauses  providing 
for  what  w^  to  be  done  upon  the  determination  of  the  partnership,  or  upon 
the  death  of  any  of  the  partners.     They  first  put  the  case  of  its  ending  by  the 
expiration  of  the  term  of  seven  years,  or  other  sooner  determination :  in  that 
event  the  property  of  every  description  belonging  to  the  business  was  to  be 
divided,  received  and  taken  by  them  respectively  according  to  their  respective 
interests.     Now  the  property  of  the  partnership  consisted  of  leasehold  premises 
of  materials  necessary  for  the  manufacture^  and  other  stock  in  trade,  and  of 
what  would  be  still  more  difficult  to  deal  with  according  to  these  arttctes,  a 
number  of  agreements  with  customers  to  provide  them  with  carriages  fyr  cer* 
tain  periods  at  specified  rates.    It  is  difficult  to  conceive  what  was  to 
be  done  according  *to  the  articles  with  these  engagements,  unless    f*618] 
they  happened  to  end  at  the  expiration  of  the  seven  years.    T^isi 
however,  was  the  agreement  on  which  the  partnership  was  forpted.    Another 
case  is  then  put,  of  the  death  of  one  or  more  of  the  partners  d'l^ng  the  term  of 
seven  years  ;  the  trade  was  then  to  be  carried  on  till  the  en^  of  the  term,  and 
in  the  meantime  the  outstanding  debts  to  be  collected  and  (Avided  with  as  much 
expedition  as  could  be,  reserving  enough  to  carry  on  tb^  trade.      This  again 
would  not  be  very  easy  to  manage,  as  it  would  be  ve/y  likely  to  be  a  matter 
of  dispute  how  much  would  be  necessary  for  that  |7urpose.    Another  case  is 
then  put,  that  of  the  death  of  all  the  partners  withiA  the  term  ;  and  then  it  was 
provided  that  the  same  course  should  be  pursue^  to  assign  the  proportion  of 
each  as  in  the  case  of  a  determination  by  effluxion  of  time. 

It  happened  that  William  Cook  died  in  1813,  having  previously  made  his 
will.  There  is  a  good  deal  introddced  into  the  pleadings  and  evidence,  with 
the  view  of  showing  that  his  sons  John  Cook  and  William  Cook  were  intended 
to  be  partners.  But  I  pass  that  over,  it  not  being  within  the  authority  of  the 
court  to  declare  what  might  have  been  fit  to  have  been  done  as  to  taking  them 
into  the  business,  and  the  fact  was,  that  neither  of  tiiem  was  a  partner,  and 
neither  of  them  had  a  right  to  become  one.  The  case  must  be  looked 
at  only  with  reference  to  the  articles,  and  to  the  will,  and  to  the  acts  of  the 
parties. 

The  will  notices  the  articles  of  partnership,  and  directs  the  quarterly  pay- 
ments which  the  testator  was  entitled  to  during  the  continuance  of  the  trade, 
10  be  paid  to  his  wife  and  sons.  He  gives  the  residue  of  his  property 
to  his  executors,  upon  trust  to  convert  it  into  *money  by  any  ways  [•619J 
and  means  which  they  should  think  fit.  On  this  clause  we  may  observe, 
that  each  of  them  is  invested  with  the  character  of  trustee  as  well  as  with 
that  of  executor,  and  a  large  discretion  is  given  to  them  as  to  the  mode  of 
sale,  as  large  as  this  court  can  permit  to  be  given,  having  regaS  to  the  rules 
which  the  court  has  established  with  respect  to  trustees  selling  to  themselves  : 
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bat  this  is  certdinly  not  a  discretion  authorizing  them  to  do  that  which  the  rules 
of  equity  will  not  allow. 

Then,  how  has  this  discretion  been  dealt  with  ?  I  should  be  sorry  to  be 
understood  to  impute  any  wrong  motive  to  any  one,  for  I  believe  they  all  meant 
well.  Their  intention  appears  to  have  been  that  W.  Cook  should  become  a 
partner,  and,  in  a  sense,  he  was  a  partner  from  January,  1818,  though  the 
deeds  were  not  executed  till  May.  They  were  aware  that  the  sale  could  not 
be  made  to  W.  Cook,  that  the  executor  could  not  sell  to  the  executor ;  the 
form  in  which  it  was  done  was,  that  the  executors  sell  to  the  surviving  part- 
t«rs,  and  they  sell  to  W.  Cook  ;  and  I  confess  that,  according  to  my  notion  of 
tht  rule  of  the  court,  if  it  were  clear  that,  according  to  the  articles  of  partner- 
ship, the  stock  was  to  be  valued  and  sold  at  a  valuation,  it  would  be  difficult 
even  then  to  say  that  the  sale  could  stand,  if  in  truth,  whatever  were  the  form, 
it  was  a  sale  by  one  executor,  who  was  a  partner,  to  another  executor,  who 
was  also  k  selling  party,  and  who  was  about  to  become  a  partner ;  for  it  was 
fully  underat,ood  that  he  was  to  be  a  partner. 

The  manner  in  which  they  go  to  work  is  this  :  on  the  one  side  there  was 
James  Collingt'dge,  who  was  both  a  partner  and  an  executor ;  Samuel  Col- 
lingridge, an  executor;  and  W.  Cook,  an  executor,  and  about  to  be- 
[•620J  come  a  panner.  On  the  other  side  were  the  then  ♦partners.  Two 
persons  are  appointed  to  make  a  valuation  of  the  leases,  materials,  and 
other  stock.  On  the  2Tth  of  May,  the  testator's  share  is  assigned  to  the  sur- 
viving partners,  as  if  for  ♦hemseWes,  and  on  the  29th  of  May  it  is  assigned  to 
William  Cook,  reciting  thai  they  had  agreed  to  take  him  into  partnership. 
There  was  only  one  intermediate  day.  It  is  impossible  not  to  see  that  this 
was  all  one  transaction,  and  that,  on  the  part  of  James  Collingridge  and  W. 
Cook,  it  was  that  species  of  iransactioix  which  the  law  will  not  permit ;  I 
mean  that  the  law  will  not  permit  parties  invested  with  a  trust  to  deal  with  it 
so  as  to  benefit  themselves,  and  this  principle,  as  far  as  it  goes,  will  affect 
third  persons  who  lend  themselves  to  such  a  transaction. 

This  view  makes  it  not  very  material  what  is  the  meaning  of  the  articled. 
It  might  be  the  meaning  literally  that  the  leases,  stock,  and  engagements  were 
to  be  divided,  and  that  the  partners  were  to  take  a  share  of  each  article.  The 
Vice-chancellor  thought  the  division  was  to  be  by  means  of  a  sale.  Being 
myself  of  opinion  that  it  is  impossible  to  act  upon  the  articles  taken  literally, 
the  general  law  of  partnership  must  be  applied,  which  appears  to  me  to  be 
properly  laid  down  in  Featherstohkaughv,  Fenwick.{a)  To  the  doctrine  there 
laid  down  by  Sir  W.  Grant  as  to  the  adjusting  the  affairs  of  a  partnership  on 
its  dissolution,  I  entirely  accede. 

I  cannot  say  that  this  was  such  a  sale  as  should  have  been  made.  And  the 
valuation  was  such  that  it  would  be  difficult  for  any  one  to  say  that  it  was 
proper ;   foi^they  valued  the  property,  putting  a  distinct  value  upon  each 

(a)  17  Vm.  998. 
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article.  But  the  question  was,  not  what  each  ^individual  article  [*621] 
was  worth,  but  what  was  the  value  of  the  whole,  every  part  being 
valued  in  connection  with  every  other.  And  it  does  not  rest  there,  for  if  W. 
Cook,  the  executor,  was  to  be  the  buyer,  he  ought  to  have  consulted  his  cestui 
que  trusts  as  to  who  should  be  the  valuers,  and  as  to  the  principle  on  which 
the  valuation  should  be  made. 

One  of  the  most  firmly  established  rules  is,  that  persons  dealing  as  trustees 
and  executors  must  put  their  own  interest  entirely  out  of  the  question,  and  this 
is  so  difficult  to  do  in  a  transaction  in  which  they  are  dealing  with  themselves, 
that  the  court  will  not  inquire  whether  it  has  been  done  or  not,  but  at  once 
says  that  such  a  transaction  cannot  stand.  Therefore,  it  being  admitted  that 
it  will  be  more  beneficial  to  the  persons  interested  in  the  testator's  estate  that 
the  partnership  should  be  considered  as  not  having  been  terminated,  I  think 
they  are  entitled  to  have  it  so  considered.  They  will  be  entitled  to  an  account 
of  the  profits,  and  to  have  the  stock  sold.  With  respect  to  the  mode  of 
sale,  it  would  be  very  desirable  that  the  parties  should  agree  upon  it ;  but 
if  they  cannot,  I  do  not  know  any  way  of  managing,  except  by  referring  it 
to  the  master  to  inquire  what  will  be  the  nQU)st  beneficial  manner  of  disposing 
of  it. 


February  22. — The  cause  was  mentioned  again  on  a  motion  on  the  part  of 
the  defendants  to  vary  the  minutes.  They  contended  that  an  allowance  should 
be  made  to  William  Cook  for  his  services  in  the  business  ;  and  that  the  testa- 
tor's estate  was  not  entitled  to  one-fifth  of  the  profits  made  since  January, 
1818,  but  only  to  a  share  proportionate  to  the  amount  of  his  capital  engaged, 
as  in  Crawshay  v.  Collins  ;  and  that  the  sums  from  time  to  time  paid 
out  from  the  trade  to  the  testator's  family,  *ought  to  be  considered  as  [*622] 
reducing  his  share  of  the  capital  involved,  and,  consequently,  as  re- 
ducing his  share  of  the  profits.  They  also  desired  that  the  master  might 
make  a  separate  report  as  to  the  mode  in  which  the  property  was  to  be  sold. 

Tab  Lord  CHANCELLoa  : — In  giving  my  judgment  I  took  pains  to  state 
my  opinion  that  there  was  no  blame  attaching  on  any  of  the  parlies,  for  I  be- 
lieve they  all  meant  well,  and  I  do  not  know  that  what  is  now  desired  will 
ultimately  prove  most  advantageous  to  the  persons  concerned.  The  ground  of 
my  decision  was,  that  there  was  a  sale  by  the  executors  to  one  of  themselves, 
and  rtiat  the  other  persons  who  were  parties  to  the  transaction  were  affected 
by  the  same  rule  of  policy.  I  was  bound  to  say  that  it  could  not  stand.  If  I 
could  myself  determine  the  most  beneficial  mode  of  sale,  I  should  be  glad  to 
do  it ;  but  it  is  impossible  for  me  to  settle  that,  as  I  do  not  sufficiently  under- 
stand the  subject.  But  certainly  there  should  be  no  delay  about  it ;  therefore 
let  the  master  make  a  separate  report  upon  the  mode  of  sale,  and  let  him  pro- 
ceed  de  die  in  diem. 

W^ith  respect  to  the  allowance  claimed  by  W.  Cook  for  his  services,  I  hap- 
pened to  consider  that  in  Crawshay  v.  Collins,  and  in  Brown  v.  De  Tastet. 
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And  with  respect  to  that  decision  of  Crawihay  ▼.  Collins^  I  am  sure  that  if 
it  be  true,  as  it  has  been  said,  that  it  has  frightened  any  one,  it  frightened  me 
most  when  I  found  what  it  was  supposed  to  have  decided  :  it  did  not  decide 

one  quarter  of  what  has  been  supposed.  In  Brown  ▼.  De  Tastet,{a) 
[*623)    the  Vice-chancellor  thought  that  the  ^shares  of  profits  paid  to  the 

acting  partners  ought  to  be  considered  as  their  wages.  I  altered  that, 
because  I  thought  that  it  ought  to  be  left  open  "to  the  master  to  consider  what 
it  would  be  proper  to  allow,  and  if  any  thing  could  be  claimed  for  their  ser- 
yices,  it  mighube  claimed  before  the  master.  I  have  never  said  that  the  per- 
sons by  whose  labor  and  trouble  the  business  is  carried  on,  were  not  to  have  a 
reasonable  allowance  for  it.  Here,  taking  the  partnership  not  to  have  deter- 
mined, which  is  the  principle  of  the  decree,  we  must  consider  it  to  have  been 
carried  on  in  the  same  manner  as  before,  and  therefore  William  Cook,  or  any 
other  person,  may  claim  whatever  is  reasonable.  But  I  will  add  a  direction, 
which  1  think  was  added  in  Brown  v.  De  Tastet,  for  the  master  to  state  his 
reasons  for  allowing  or  disallowing  what  may  be  claimed. 

There  is  more  difficulty,  I  confess,  as  to  the  other  point ;  but  my  strong 
opinion  is,  that  this  is  not  similar  to  Crawshay  v.  Collins  or  Brown  v.  De  Tas^ 
tet,  for  it  is  not  merely  a  case  of  e](cluding  a  partner,  but  of  a  sale  of  a  part- 
ner's share  set  aside  ;  and  it  is  difficult  to  say  that  advances  of  money  o^ade 
from  the  tr^de  are  to  be  considered  as  payments  of  his  capital,  when  they 
were  made  not  in  that  character,  but  as  payments  of  part  of  the  purchase 
money.  Qut  it  seems  to  me  to  be  reasonable  that  interest  should  be  allowed 
upon  those  advances  at  5/.  per  cent, 

His  Lordship  doth  declare,  that  the  sale  of  the  said  testator's  interest  in  the 
copartnership  concern  in  the  pleadings  mentioned  is  void.  And  his  Lordship 
doth  also  declare  that  th'e  interest  of  the  executors  of  the  said  testator  W.  Cook 

in  the  said  copartnership  concern  is  not  yet  terminated.  And  his 
[♦624]    Lordship  doth  order  that  it  is  •referred  to  Mr.  H.,  one,  &c.,  to  inquire 

what  is.  the  most  beneficial  mode  for  all  parties  of  disposing  of  the 
partnership  property  and  effects.  And  the  said  master  is  to  state  the  same, 
with  his  opinion  thereon,  to  the  court,  and  is  to  be  at  liberty  to  proceed  de  die 
in  diem  upon  the  said  inquiry,  and  is  to  make  a  separate  report  thereof,  with 
liberty  to  state  such  special  circumstances  as  to  him  shall  appear  material,  and 
thereupon  such  further  order  shall  be  made  as  shall  be  just.  And  it  is  orcTered, 
that  the  said  master  do  take  an  account  of  the  profits  of  the  said  trade  from  the 
last  settlement  of  accounts  which  the  said  master  shall  find  to  have  been  made 
by  the  said  testator,  or  his  executors  since  his  death.  And  it  is  ordered  that 
the  ^aid  master  do  take  an  account  of  all  such  sums  of  money  «s  have  been 
taken  out  of  the  said  trade,  and  of  all  such  sums  of  money  as  have  been  paid 
to  the  executors  of  the  said  William  Cook  for  or  in  respect  of  the  said  testa- 

(0)  Ante,  984. 
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tor's  interest  in  the  said  partnership  basiness  and  property,  by  any  of  the  par- 
tiesy  and  state  when  and  by  whom  the  same  have  been  so  taken  out.  And  it 
is  ordered  that  the  said  master  do  take  an  account  of  aH  sum  or  smns  of  ntoney 
which  shall  have  been  advanced  or  paid  to  the  executors  of  the  said  W.  Cook 
for  or  in  respect  of  the  alleged  purchase  of  the  said  testator's  interest  in  the 
said  trade  in  the  pleadings  mentioned,  and  calculate  interest  at  the  rate  of  51. 
per  cent,  per  annum  upon  such  sum  or  sums  as  he  shall  find  to  have  been  so 
advanced  and  paid.  And  his  Lordship  doth  reserve  the  consideratioD  of  the 
allowance  of  such  interest  until  the  account  of  the  profits  shall  have  been  taken. 
And  for  the  better  taking  the  said  accounts,  and  discovery  of  the  matters  afore* 
said,  the  parties  are  to  be  examined  on  interrogatories,  and  to  produce  before 
the  said  master,  upon  oath,  all  deeds,  papers,  and  writings  in  their  custody  or 
power  relating  thereto  as  the  said  master  shall  direct,  who  in  taking 
*the  said  accounts  is  to  make  unto  the  parties  all  just  allowances ;  and  [*625] 
as  to  such  of  the  said  allowances  as  are  claimed  and  objected  to  before 
the  said  master,  he  is  to  state  his  reasons  on  allowing  or  disallowing  the  same. 
Further  directions  and  costs  reserved,  and  liberty  to  apply.-*-Reg.  Lib.  A. 
1822,  fo.  729.[1] 


Osmond  i;.  Tindall. 


1829;  Apra29,30;  Jane  SO  ;  Jnlj  97.    1893;  Maj99. 

loterrogatoriet  and  depMitioDi  not  to  be  nfemd  on  motion  of  coone  before  the  hearing  for  im. 
pertinence  alone,  withoat  Msandal. 

This  was  a  petition  by  John  Whittle  and  several  other  defendants,  for  the 
discharge  of  an  order  of  the  12th  of  March,  1822,  by  which  it  was  referred  to 
the  master  to  certify  whether  the  state  of  facts  carried  in  by  them  under  the 
decree,  was  impertinent  to  the  subject  matter  of  the  inquiry  ;  and  whether  the 
interrogatories  exhibited,  and  depositions  taken  in  support  of  it,  were  leading 
or  impertinent ;  the  order  had  been  made  as  of  course,  upon  the  petition  of 
the  defendant  Ann  Holmes. 

It  appeared  that  the  state  of  facts  in  question  was  carried  in  on  the  15th  of 
November,  1820,  together  with  interrogatories  for  the  examination  of  two  of 
the  parties  in  support  of  it ;  these  interrogatories  being  objected  to  as  imperti- 
nent, the  master  disallowed  them,  and  substituted  others  in  their  place. 
Other  interrogatories  were  exhibited  for  the  examination  of  witnesses,  in  sup- 
port  of  the  state  of  facts ;  the  depositions  were  delivored  out  on  the  9th  of 
March.  It  appeared  that  warrants  had  been  taken  out  on  the  part  of  the  de- 
fendant Ann  Holmes,  on  the  13th  of  November,  1821,  and  the  28th  of 
February  and  the  8ih  of  March,  1822,  which  were  underwritten,  for  the 

[1]  Vide  Kershaw  ▼.  MaitUwt,  9  Rnea.  6S.  Crawhay  t.  CeUtM,  id.  395.  Wtddwlum  r 
W$dderlmm,AMj\.SLCt.Al.    8.  C. 9  Keen,  799. 
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[*626]  defendants  Whittle  and  ^others  to  substantiate  their  state  of  facts, 
or  that  the  same  would  be  disallowed.  The  solicitor  for  the  defend* 
aut  Ann  Holmes  stated  that  he  had  objected  before  the  master  to  the  state  of 
facts,  and  the  interrogatories  for  the  examination  of  the  parties,  on  which  the 
master  allowed  his  objections  to  the  interrogatories,  saying  that  the  proper 
time  for  objecting  to  the  state  of  facts  would  be  when  it  was  proceeded  upon. 

Mr.  iigar  and  Mr.  Moore  in  support  of  the  petition. 

Mr.  Home  and  Mr.  Beames  against  it. 

The  Master  op  the  Rolls  in  giving  judgment,  referred  to  a  collection  of 
MS.  cases  compiled  by  a  gentleman  who  had  for  many  years  been  secretary 
at  the  rolls,  in  which  the  practice  was  stated  to  be,  that  interrogatories  might 
be  referred  on  petition  of  course  for  being  leading  ;  and  that  interrogatories 
and  depositions  might  io  like  manner  be  referred  either  for  scandal  or  imper- 
tinence. His  Honor  mentioned  several  instances  of  such  order8,(a)  and 
noticed  Cocks  v.  Worthington,{b)  Horsey  y.  Horsei/,{c)  Pyncent  y.  Pyn* 
centf(d)  and  Erskine  y.  Garthshore^e)  Upon  these  authorities  he  thought 
that  the  order  in  question  was  one  whicbf  according  to  the  practice,  might  be 
obtained  by  a  petition  of  cour8e»  bnt  that  in  this  instance  the  defendant  Ana 
Holmes,  by  taking  out  warrants  to  proceed  on  the  state  of  facts*  had 
[^^627]  waived  any  objection  to  it,  and  could  *not  afterwards  refer  it.  His 
Honor,  therefore,  discharged  the  order  of  the  12th  of  March,  so  far  as 
it  related  to  the  state  of  facts. 


June  20,  July  27 : — A  motion  was  now  made  before  the  Lord  Chancellor,  to 
discharge  so  much  of  the  order  of  the  12th  of  March,  1822,  as  related  to  the  in- 
terrogatories aiid  depositions.  In  addition  to  the  authorities  mentioned  above,  the 
case  of  White  v.  Fussell{g)  was  cited,  in  which  it  was  held  that  interrogatories 
and  depositions  vvere  not  to  be  referred  for  impertinence  only,  without  8candal.(&) 

The  Lord  Chancellor  : — This  case  is  of  great  importance.  It  is  the 
duty  of  the  court  io  take  care  that  its  records  are  as  clear  of  scandal  and  im- 
pertinence as  possible.  Where  an  answer  is  referred,  there  is  but  little  diffi- 
culty, because  it  is  not  necessary  to  look  at  any  thing  but  the  bill  and  answer  ; 
it  is  not  so  with  depositions.  1  certainly  thought,  the  last  time  the  question 
was  before  me»  that  Lord  Hardwicke  took  a  very  wise  course  in  postponing 
the  decision  till  the  hearing  of  the  cause. (t)  If  it  be  a  motion  of  course,  that 
the  master  shall  look  into  all  the  pleadings  and  the  interrogatories  and  depo- 
sitions, and  say  whether  the  interrogatories  or  depositions  are  impertinent,  we 

(tf)  IrUh  ▼.  nooht,  S7lfc  April,  1787.  Cot  A  ▼.  Dupret,  S9d  DeeamlMr,  1740.  PhUlipB  r. 
Meredith,  8d  Febrawy,  1749.  Lyeett  r.  Leaek,  7th  June,  1748.  Jonet  ▼.  Janet,  29th  July, 
1742.  BaJcer  ▼,  Mayor  of  RoeheoUr,  9th  Deoember,  1749.  Broy  ▼.  Bulkby,  3d  July,  175e,  1 
Dick.  288.    Nieholae  7.  Wilder,  l5Ui  Februiry,  17®. 

(t)  2  Aik.  235.  (c)  Cited  ibid.  (rf)  3  Atk.  557.  (e)  18  Ves.  114. 

/g)  19  Vei.  113.    (k)  Tbii  eweo  was  not  notieed  in  the  arganient  before  the  Master  of  the  Rolls. 

(i)  Pyncent  ?.  Pynceni,  3  Atk.  557. 
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shoald  be  running  the  risk  of  expunging  a  great  deal  which  the  court  might 
think  material  at  the  hearing.  If  the  question,  whether  the  matter  is  imperti** 
nent,  be  brought  before  the  court  before  the  hearing,  the  court,  I  thrnk> 
can  hardly  do  justice  without  hearing  the  cause  and  knowing  the  whole 
case. 

*There  is  another  difficulty  here ;  because  the  Master  of  the  Rolls  [*628] 
thought  that  the  party  could  not  refer  the  state  of  facts,  having  taken 
a  step  after  it  was  brought  in.  If  you  take  a  step,  you  cannot  afterwards  moye  to 
refer  for  impertinence,  on  the  prihciple  that  by  taking  a  step  on  the  state  of  facts, 
you  admit  the  pertinence  of  it.  If  that  be  so,  I  do  not  see  how  an  interroga* 
tory  asking  questions  as  to  matters  which  the  state  of  facts  alleges,  can  be 
said  to  be  impertinent,  if  the  state  of  facts  be  not  so. 

It  seems  to  me,  that  if  interrogatories  and  depositions  are  to  be  referred  for 
impertinence,  it  is  absolutely  necessary,  that  before  deciding  that  question,  thd 
whole  cause  should  be  understood  from  beginning  to  endi  It  was  on  this 
ground,  I  think,  that  Lord  Hardwicke  went,  in  leaving  the  question  of  imper*' 
tinence  till  thd  hearing,  though  he  would  strike  out  scandal,  a«  that  affects 
character ;  but  impertinence  only  affecta  the  purse,  and  the  court  may  after- 
wards set  that  right.fl] 

1823  ;  May  29. — Thb  Lord  Chjlncellor  said,  he  was  of  opinion  that  the 
interrogatories,  if  they  were  not  more  extensive  than  the  stale  of  facts,  could 
not  be  objected  to  ;  and  that  interrogatories  and  depositions  could  not  be  re- 
ferred for  impertinence  on  motion  of  course  before  the  hearing.  His  JLordsbip 
therefore,  discharged  the  order,  with  liberty  to  make  any  motion  on  the  sub- 
ject at  the  hearing. — Reg.  Lib.  B.  1822,  fo.  1160. 


•The  Attorney  General  t;.  The  Skinners'  Company.      [*629I 

1891 :  NoTember  32. 

The  decree  declaring^  the  Skimiei'i  Cemiiany  to  be  trnteee  of  the  laads  in  queetion  for  ToDbridge 
sehool,  affirmed,  with  eome  rariatioDe  in  terme. 

This  cause  came  before  the  Lord  Chancellor  on  appeal  from  the  decision 
of  the  Vice-Chancellor,  reported  in  5  Madd.  173,  when  his  Lordship  affirmed 
the  decree,  subject  to  the  following  variations  : 

[1]  An  affidavit  made  in  sapport  of  a  ttate  of  Atcte  may  he  referred  for  setodal,  bat  not  for  ia. 
pertinence,  by  a  party  who  haa  filed*  in  sapport  of  a  ooaSter  etate  of  faet*,  an  affidavit  which  appeara 
to  be  an  answer  to  the  former.  In  the  matter  of  Burton,  I  Rasa.  380.  A  party  cannot  refer  for 
impertinence  an  affidavit  filed  in  support  of  a  motion,  if,  after  that  affidavit  was  filed,  he  has 
filed  any  affidavit  in  opposition  to  the  motion.  Keeling  v.  Hoikine,  3  Rasa.  319.  An  order  for  re- 
ferring a  defendant's  examination  for  impertinence,  cannot  be  obtained  as  of  course,  if  the  plaintifiT 
has  proceeded  on  the  examination.  Johnoione  v.  Ure,  3  Sim.  &  8ta.  578^  Nothing  in  a  pleading 
«an  be  considered  as  soandaloos  which  is  not  also  impertinent  MeJntire  v.  Trueteeeof  Union  Ctf^ 
Uge,  6  Paige,  240.     Woode  v.  Morrell,  1  Johns.  Cb.  Rep.  103. 
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It  was  declared  that  it  was  sufficiently  established  and  proved  in  the  cause, 
that  the  estates  comprised  in  the  statutes  of  the  14th  and  3 1st  of  Queen  Eliz., 
in  the  information  noentioned,  which  were  purchased  by  Sir  A..  Judd  of  Gates 
and  Thorogood,  were  vested  in  the  defendants  in  their  special  corporate  cha- 
racter of  governors  of  the  free  grammar  school  of  Sir  A.  Judd,  in  the  town  of 
Tonbridge,  in  the  county  of  Kent,  not  under  the  effect  of  the  instrument  stated 
as  the  will  of  Sir  A.  Judd,  but  upon  a  trust  previously  and  duly  declared 
thereof  by  the  said  Sir  A.  Judd,  by  virtue  of  which  trust  the  estates  were  to 
be  considered  as  held  by  the  defendants  in  such  corporate  character,  subject 
to  such  trust,  and  to  and  for  the  uses,  intents,  and  purposes  expressed  in  the 
letters  patent  and  statutes,  and  to  and  for  no  other  uses,  intents,  and  purposes. 
Tt  was  directed  that  the  master  should  approve  of  a  scheme  for  the  future  es- 
tablishment of  the  school,  having  regard  to  the  present  annual  rents  of  the  es- 
tates ;  and  the  relators,  the  defendants,  and  the  master  of  the  school,  were  to 
be  at  liberty  to  propose  such  schemes  as  they  respectively  might  think  fit,  and 
the  master  and  usher  of  the  school  were  to  be  at  liberty  to  attend  the  master 
of  the  court  upon  taking  the  accounts,  and  making  the  inquiries  directed  by 

the  decree.  The  word  instrument  was  to  be  substituted  for  the  word 
[*630]    will,  of  Sir  A.  Judd.    In  other  ^respects  the  decree  was  affirmed. 

The  costs  of  all  parties  including  the  costs  of  the  appeal,  were  to  be 
taxed  as  between  solicitor  and  client,  and  paid  out  of  the  rents  of  the  estates 
purchased  of  Gates  and  Thorogood,  together  with  any  costs,  charges,  and  ex- 
penses reasonably  and  properly  incurred  by  the  relators,  to  enable  them  to 
institute  and  prosecute  the  suit. 

Reg.  Lib.  A.  1821,  fo.  1249. 


Cassamajor  t;.  Strode. 


1831 ;  Jaly  13. 

Estates  beiDg  sold  in  lots,  under  conditions,  statingr  that  they  were  subject  to  certain  perpetoal 

payments  to  the  curate  of  N.  and  to  an  hospital,  which  were  to  be  ohar|red  on  and  paid  by  the 

purchaser  of  lot  1.  only  : 
Held,  that  a  deed,  by  which  the  purchaser  of  lot  1.  ipranted  a  rent  charge  of  equal  amount  to 

trustees,  to  indemnify  the  other  purchasers,  with  a  covenant  to  indemnify  them,  was  a  sufficient 

indemnity. 

This  cause  came  before  the  Lord  Chancellor  on  appeal  from  the  decision  of 
the  Master  of  the  Rolls  (Sir  T.  Plumer)  reported  in  2  Swan.  347.  The  peti- 
tion of  appeal  was  presented  by  J.  H.  P.  Schneider,  the  purchaser  of  several 
lots  of  the  estates  in  question. 

The  Lord  Chancbllor  ordered  that  the  exception  taken  by  Schneider  to 
the  master's  report,  dated  the  7th  of  May,  1817,  approving  the  title  to  the  lots 
purchased  by  Schneider  should  be  overruled ;  and  that  the  order  made  by  the 
Master  of  the  Rolls,  on  hearing  the  iaid  exception,  dated  the  26th  of  March, 
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1819,  should  be  affirmed  so  far  only  as  related  to  the  overruling  of  the  said 
exception.  And  his  Lordship  declared  that  the  deed  of  indemnity,  bearing 
date  the  24th  of  March,  1817,  particularly  mentioned  or  recited  in  the  master's 
report  of  the  3d  March,  1817,  as  haying  been  settled  by  him  in  pursuance  of 
an  order  of  the  26th  of  July,  1816,  and  which  deed  of  indemnity  bad  already 
been  executed  by  P.  Thomson,  was  a  proper  deed  of  indemnity  froo^  the 
said  P.  Thomson  as  the  purchaser  of  lot  1.  for  indemnifying  all  the 
other  persons  who  had  become  ^purchasers  of  the  residue  of  the  estates  [*631  ] 
from  the  payment  of  the  annual  outgoings  of  120/.  and  20Z.  in  com^ 
pliance  with  the  eighth  article  of  the  conditions  of  sale  under  which  the  said 
estates  were  sold. — Reg.  Lib.  A.  1820,  fo.  2136. 


Allan  v.  Backhouse. 
1821;  AngastT. 

'fnis  cause  came  before  the  Lord  Chancellor  on  the  appeal  from  the  de 
cision  of  the  Vice- Chancellor  (Sir  T.  Plumer,)  reported  in  2  Ves.  &  B.  65. 
His  Lordship  affirmed  the  decree.[l]— Reg.  Lib.  A.  1820,  fo.  2414. 


Callby  v.  Short. 

1821 ;  Augoflt  10. 

This  came  before  the  Lord  Chancellor  on  appeal  from  the  decision  of 
the  Master  ol  the  Rolls  (Sir  W.  Grant)  reported  in  Cooper's  Chaq.  Cas.  p. 
148.    His  Lordship  affirmed  the  decree. 

Reg.  Lib.  A.  1820,  fo.  2433. 


Grboory  V,  Gregory. 

1821 ;  Aogtist  11. 

This  cause  came  before  the  Lord  Chancellor  on  appeal  from  the  decision 
of  the  Master  of  the  Rolls  (Sir  W.  Grant)  reported  in  Cooper's  Chan.  Cas. 
p.  201.     His  Lordship  affirmed  the  decree.[2l 

Reg.  Lib.  A.  1820,  fo.  2494. 

f  I]  Vide  Playtert  ▼.  Abbott,  2  Myl.  &  K.  97.    Haldenby  v.   Spofforth,  I  Beav.  390.     Trench 
▼.  St,  George,  I  Dra.  &  W.  417     Lloyd  &  G.  266,  Dote. 

[2]  Vide  Wedderburn  v.  Wedderbum,  2  Kem,  782.  Or^enUw  ▼,  King,  3  Bmt.  49.  Powell 
▼.  itfiirr«y,  2  Edw.  Ch.  Rep.  636. 

^  49 
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1823.— Brookfield  v.  Bradley. 


[*632]  *BRookFiELD  V.  Bbadlet. 

1832 ;  June  19 ;  July  24 ;  August  8. 

An  estate  descending  to  an  infaift  heir,  subject  to  a  lien  or  equitable  charge :  held  that  the  paiol 

does  not  demur  in  a  suit  institued  by  other  creditors. 
Infants  being  added  as  parties  to  a  cause  after  the  report  had  been  made,  it  was  rwfeired  to  the 

master  to  inquire,  whether  it  would  be  for  their  benefit  that  the  report  should  be  adopted  as  to 

them. 
An  estate  descended  to  an  infant  heir  cannot  be  sold  at  the  suit  of  creditors,  on  the  ground  that 

from  the  circumstances  of  the  property,  a  sale  will  be  beneficial  to  the  infant. 

This  was  a  bill  by  a  creditor  of  William  Law,  a  deceased  trader,  on  behalf 
of  himself  and  the  other  creditors,  for  the  payment  of  their  debts  out  of  his 
real  and  personal  estate  :  the  defendants  were  his  executors  and  devisees,  and 
his  heir  at  law,  who  was  an  infant.  The  original  decree,  made  in  Decem- 
ber, 1816,  directed  accounts  of  his  debts  and  personal  estate,  and  inquiries  as 
to  his  real  estate.  The  master  having  made  his  report,  the  cause  came  on  to  be 
heard  for  further  directions  on  the  5th  of  March,  1822,  when  an  objection  was 
taken  that  the  children  of  two  of  the  testator's  brothers,  who,  under  bis  wilitook 
a  contingent  interest  in  his  real  estate,  had  not  been  made  parties }  the  cause 
in  consequence  stood  over^  and  a  supplemental  bill  was  filed  to  bring  them 
before  the  court.  Several  of  the  defendants  to  the  supplemental  bill  were  in- 
fants ;  the  cause  now  came  on  again. 

Mr.  Hart  for  the  plaintiffs,  observed,  that  the  defendants  to  the  supplement 
tal  bill  were  not  in  strictness  bound  by  the  report  in  the  original  suit,  as  having 
been  made  in  their  absence,  but  that  they  could  derive  no  advantage  from  the 
accounts  being  taken  over  again,  and  those  of  them  who  were  adult  were 
therefore  willing  to  abide  by  the  former  proceedin'gs ;  and  he  sugs;ested  that  if 
the  court  were  satisfied  by  a  reference  to  the  master  that  it  would  be  for  the 
benefit  of  the  infants,  it  might  also  be  adopted  and  confirmed  as  to  them  :  a 
similar  reference  had  been  made  by  Sir  W.  Grant  in  Pennington  v.  Lord 

Muncaster, 
[•633]        *Thb  Vice-Chancellor  said,  he  thought  that  would  be  the  proper 

course  ;  and  upon  the  consent  of  the  adult  defendants  to  the  supple- 
mental bill,  to  be  bound  by  the  former  proceedings,  he  referred  it  to  the  mas- 
ter to  inquire  whether  it  would  be  for  the  benefit  of  the  infant  defendants  that 
the  report  should  be.  adopted  as  to  them,  and  they  were  lo  be  at  liberty  to  take 
objections  to  it  before  the  master. 


July  24. — The  master  having  reported  that  it  would  be  for  the  benefit  of 
the  infants  to  adopt  the  report,  the  cause  was  set  down  again  ;  and  the  ques- 
tion was,  whether  the  parol  ought  to  demur  as  to  some  of  the  testator*s  estates, 
which  having  been  acquired  subsequently  to  the  date  of  his  will,  had  descended 
to  his  infant  heir :  part  of  these  estates  were  subject  to  equitable  charges. 

Mr.  Bell  contended,  that  as  to  the  estates  covered  by  the  charges,  the  parol 
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did  D<H  demur ;  for  that  the  penoni  entitled  to  the  charges  might  file  a  bill, 
and,  as  against  them,  the  parol  would  not  demur,  and  an  immediate  sale  would 
be  decreed ;  and  although  they  were  not  parties  to  this  suit,  yet  the  same 
decree  might  be  made  here,  as  it  was  indififerent  to  the  heir  in  what  suit  the 
sale  took  place,  and  the  effect  of  refusing  it  would  only  be  to  render  another 
bill  necessary.  He  cited  Mould  v.  Williamson^{a)  where,  upon  this  principle^ 
it  was  held,  on  a  bill  by  specialty  creditors,  that  the  parol  did  not  demur,  on 
the  ground  that  the  estateVas  charged  with  legacies,  which  the  legatees  were 
entitled  to  have  raised  immediately. 

The  Vics-Chancbllor  concurred  in  this  reasoning,  *but  the  nature    [*634] 
and  extent  of  the  charges  not  appearing  sufficiently  upon  the  pleadings, 
he  directed  a  reference  to  ascertain  whether  the  descended  estates,  or  any  part 
of  them,  were  subject  to  any  and  what  Uen,  charge,  or  contract. 


August  8. — By  the  report  it  appeared  that  part  of  the  descended  estates  had 
been  subjected  by  the  testator  to  an  equitable  mortgage  by  deposit  of  the  title 
deeds  ;  another  part  had  become  the  property  of  the  testator,  under  the  effect 
of  agreements  with  some  persons  to  whom  it  had,  with  other  property,  been 
devised  as  tenants  in  common  with  him  :  it  had  not  yet  been  conveyed  to  him 
in  severalty,  and  was  subject  to  a  lien  for  a  sum  due  from  him  to  them  under 
the  agreements. 

The  Vice-ChaiyceIiLor  was  of  opinion  that  these  paits  of  the  estates  might 
be  sold  as  being  subject  to  equitable  charges. 


With  respect  to  another  part  of  the  descended  estates,  it  appeared  that  it 
bad  been  held  by  the  testator  and  his  partner  J.  Law,  under  a  lease  for  sixty* 
three  years  from  October,  1783.  In  October,  1801,  they  made  a  mortgage  of 
this  lease,  which  had  not  been  paid  off,  and  was  still  subsisting.  In  June, 
1811,  they  purchased  the  freehold  and  inheritance,  which  was  conveyed  to 
them,  subject  to  the  lease  of  October,  1783.  Afterwards,  upon  a  dissolution 
of  partnership  in  the  year  1813,  the  interest  of  J.  Law  was  conveyed  and  as- 
signed to  the  testator. 

Mr.  Bell  argued  that  as  to  this  estate  the  term  must  be  sold  as  being  per- 
sonal property,  but  that  it  would  be  disadvantageous  to  all  parties  to 
have  it  sold  separately  ^from  the  reversion,  which  had  descended    [*635] 
upon  the  heir,  and  that  it  ought  to  be  referred  to  the  master  to  inquire 
whether  it  would  be  for  his  benefit  that  the  reversion  should  also  be  sold,  as 
bad  been  done  in  cases  of  bills  of  foreclosure  against  an  infant  heir.(6) 

The  Vicb-Chakcblloe  said,  that  the  testator's  interest  in  the  lease  must  be 
sold,  but  that  he  could  not  refer  it  to  the  master  to  inquire  whether  it  would  be 
for  the  benefit  of  the  infant  heir  that  the  inheritance  of  this  estate  should  be 

(a)  3  Cox,  386,  (h)  See  Mtmdty  ▼.  Mffmiey,  1  V.  4&  B.  9S3. 
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sold,  unless  some  authority  for  it  could  be  found.[i]  The  case  of  a.morl* 
gaged  estate  was  an  exception ;  there  it  was  only  to  prevent  a  foreclo- 
sure, (a) 

(a)  On  the  doctrine,  as  to  the  parol  demnrring  io  equity,  tee  Leehmere  ▼.  Braner,  2  Jao.  & 
Walk.  287,  and  the  cases  cited^n  the  note,  p.  290. 

The  following  sUtement  of  the  case  of  Searth  v.  Cotton,  (reported  Gas.  temp.  Talh.  198,)  is  taken 
from  the  register's  book,  B.  1735,  fo.  518  :— 

An  estate  descending  to  an  infant  heir,  sobject  to  a  trust  to  sell  fq/ payment  of  certain  incambran- 
ces :  Held,  that  it  could  not  be  resorted  to  for  the  payment  of  ot^er  specialty  debts  daring  the 
minority  of  the  heir. 

The  plaintiff  was  a  bond-creditor  of  J.  White,  who  died  intestate,  leaving  Margaret,  hi^  only 
daughter,  an  infant,  his  heiress  at  law,  White  was  entitled  to  some  real  estates,  subject  to  a  Dsort. 
gage  for  64601.  The  defendants,  Cotton  and  Woodcroft,  having  lent  him  certain  notes  which  he 
had  negotiated,  and  the  amount  of  whicji  he  had  received,  he,  to  indemnify  them,  executed  deeds 
of  lease  and  relestse,  dated  in  August,  1729,  by  which,  after  reciting  the  mortgage,  he  conveyed 
the  estates  to  them  (Cotton  and  Woodcroft,)  upon  trust,  by  sale  or  mortgage,  to  raise  money  to 
pay  off  the  mortgage  and  discharge  the  notes,  and  their  eosts  and  charges,  and  then  to  stand 
seised  to  such  uses  as  he  should  direct,  and  in  default  of  such  direction,  to  the  use  of  him.  hi» 
heirs,  and  assigns. 

After  the  death  of  White,  Cotton  and  Woodcroft  filed  a  bill  to  be  satisfied  their  demand ;  and  a 
decree  was  made  in  February,  1731,  for  an  account  of  what  was  due  upon  the  mortgage,  which 
Cotton  and  Woodcroft  were  to  pay,  or  their  bill  to  stand  dismissed  as  against  the  mortgagee.  The 
master  was  to  inquire  what  Cotton  and  Woodcroft  had  bona  fid*  paid  for  White  on  account  of  the 
notes,  and  to  which  he  was  liable,  and  also  what  ihey  stood  engaged  to  pay  for  him  on  account  of 
the  notes,  and  to  compute  interest  on  what  they  had  paid  ;  and  it  was  ordered,  that  so  much  of 
the  estates  as  should  be  sufficient  to  pay  what  Cotton  and  Woodcroft  should  pay  to  the  mortgagees, 
and  what  the  master  should  certify  to  be  due  to  them  for  what  they  had  paid  for  White,  and  to  in* 
demnify  them  for  what  they  stood  engaged  to  pay,  should  be  sold  ;  and  the  money  arising  by  the 
sale  to  be  paid  to  Cotton  and  Woodcroft  in  discharge  of  what  they  had  paid  aud  should  pay  ;  the 
costs  were  to  be  paid  out  of  the  money  arising  from  the  sale. 

The  bill  in  this  cause,  after  stating  as  above,  and  that  the  personal  estate  was  insufficient  for 
payment  of  the  plaintiff's  debt,  complained  that  the  decree  had  not  been  prosecuted,  and  prayed 
that  the  plaintiff  might  have  the  benefit  of  it,  in  order  to  be  satisfied  his  debt,  with  interest  and 
costs.  The  defendant.  Cotton,  in  his  answer,  said  he  had  carried  in  his  charge,  and  was  proceed- 
ing under  the  decree  ;  the  mortgagees  said,  ihey  were  willing  to  assign  on  being  paid  ;  the  infant 
insisted,  that  the  estates  should  not  be  sold  during  her  infancy. 

By  the  decree,  it  was  referred  to  the  same  master  to  inquire  what  was  due  to  the  plaintiff,  and 
to  tax  him  the  costs  of  the  suit,  and  to  take  an  account  of  the  personal  estate  of  the  intestate, 
and  the  plaintiff's  debt  was  to  be  paid  out  of  it  Iq  a  course  of  administration  ;  and  if  the  personal 
estate  should  be  insufficient  to  pay  what  should  be  reported  due  to  him,  then  the  plaintiff  was  to 
be  at  liberty  to  carry  on  the  accounts  directed  by  the  former  decree,  in  case  the  plaintiffii  (in  the 
former  suit)  should  neglect  to  carry  on  the  same  {  and  in  case,  after  satisfaction  of  what  should  be 
found  due  to  the  plaintiffs  or  to  the  defendants  in  that  cause  according  to  the  said  decree,  any  part 
of  the  money  arising  by  the  sale  directed  by  the  said  decree  should  remain,  or  any  part  of  the 
estate  should  remain  unsold,  then  liberty  was  reserved  for  the  plaintiff  in  this  oause  to  resort  to 
the  court  touching  a  satisfaction  to  be  made  to  him  for  what  should  be  found  due  to  him,  after  the 
infant  should  attain  her  age  of  twenty-one  years.  The  pUintiff  was  to  pay  the  eosto  of  all  the 
defendants,  except  the  infant  and  the  administratrix,  and  they  were  to  be  added  to  his  principal 
and  interest,  and  repaid  with  the  sytme.    [Vide  Price  v.  Carver,  3  MyL  &  Cr.  137.] 

[1]  In  a  suit  for  administering  the  property  of  a  person  deceased,  if  an  infant  defendant  is  in. 
terested  in  the  real  estates,  the  court  will  not  direet  those  estates  to  be  sold,  until  the  accounts  of 
the  personal  estate  h^ve  been  taken,  and  the  cauao  heard  for  further  direetions,    BailUe  ▼.  Jmchtomp 

10  Sim.  167. 
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1826.— The  Attorney  General  v.  The  Dean  and  Canons  of  Christ  Chnreb. 

♦Mr.  Hart  and  Mr.  Duckworth  for  the  plaintiff.      •  [•636) 

Mr.  Bell,  Mr.  Wetherell,  Mr.  Horne^  Mr.  Shadwell,  Mr.  Raupell, 
Mr.  Garratt,  Mr.  Stephen^  Mr.  Purvis,  and  Mr.  Jacob,  for  the  different  de- 
fendants. 


The  decree  was  in  part  as  follows  :  '^  In  case  the  said  ^testator's  [*6d7) 
personal  estate  shall  be  insufficient  for  payment  of  his  debts  and  fu- 
neral expenses,  the  court  doth  declare  that  his  real  estates  descended  afe  in 
the  first  place  liable  to  make  good  the  deficiency  ;  and  in  case  the  same  are 
insufficient,  then  his  real  estates  which  passed  by  his  will :  but  the  parol  is  to 
demur  during  the  minority  of  the  defendant,  the  infant,  the  heir  at  law  of  the 
testator,  as  to  the  descended  estates  comprised  in  the  fourth  schedule,  and  the 
same  are  not  to  be  sold  during  his  minority  :  but  this  is  to  be  without  pfeju- 
dice  to  any  question  between  the  heir  at  law,  when  of  age,  and  the  devisees, 
as  to  the  devisees  being  recompensed  what,  if  any  thing,  shall  be  raised  out  of 
the  devised  estates  for  payment  of  the  said  testator's  debts,  under  the  direc- 
tions hereinafter  given."-^Reg.  Lib.  A.  1821,  fo.  2345. 


The  Attorney  General  v.  The  Dean  and  Canons  of  Christ  Church* 

1836;Jaly6. 

.  In  this  case  (reported  ante,  p.  474,)  the  defendants  appealed  to  the  Lord 
Chancellor  from  the  order  made  by  the  Master  of  the  Rolls  upon  the  second 
exception,  by  which  the  augmentations  of  the  salaries  of  the  master  and  usher 
were  disallowed  to  the  defendants.  The  Lord  Chancellor  reversed  the  order 
so  far  as  it  related  to  the  second  exception,  and  ordered  that  that  exception 
should  be  overruled  ;  and  the  amount  of  the  sums  so  disallowed  having  been 
paid  into  court  by  the  defendants,  was  ordered  to  be  paid  out  to  them.  6th 
July,  1826.— Reg,  Lib.  A.  J  825,  fo,  1762. 
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PRINCIPAL     MATTERS 


CONTAINED  IN  THIS  VOLUME. 


ABATEMENT. 
See  Pleading,  1.    Peacticb,  3. 

ACCOUNT. 
See  Chabitt,  3.    Jurisdiction,  5.    Practtcb,  5. 
Plba,  1. 

ADMISSION. 
See^CoLLKQJtt  1. 

AFFIDAVIT. 
See  Practicb,  6,  7. 

AGREEMENT. 

Penons  havingr  a  common  interest  may  a^rree  to 
onits  m  a  defence ;  but  the  aj^reement  must  not 
go  beyond  the  common  object.  And,  therefore, 
an  agreement  by  several  owners  and  occupiers 
of  land  in  a  parish,  to  concur  in  defending  any 
suits  that  may  be  commenced  against  any  of 
them  by  the  present  or  any  future  rector,  for 
the  tithes  of  articles  covered  by  certain  speci- 
fied moduses,  or  any  other  moduses,  binding 
themselves  not  to  compromise  or  settle,  and 
not  limited  to  their  Continuance  in  the  parish, 
or  to  any  particular  time,  is  illegal.    Semble* 

426 

See  Baron  and  Femb,  1.  Bond,  1.  Parties,  1, 2. 
Vendor  and  Purchaser,  1,  3. 

ANNXHTY. 
See  Usury,  1.    Will,  6. 


See  Issue,  3. 


APPEAL. 
ASSETS. 


1.  When  real  estate  is  devised  for  payment  of 
debts,  and  articles  of  personaltv  exempted,  if 
the  executors,  to  preserve  the  latter  from  the 
creditors,  delay  selling  them,  and,  in  conse. 
quence,  a  loss  happens,  it  may  be  thrown  on 
the  nai  esUte.    SemMe,  115 


3.  After  a  decree  for  the  administration  of  a  tea- 
tator*s  estate,  creditors  suing  at  law,  restrained 
on  the  application  of  a  legatee.  122 

3.  Creditors  obtaining  judgment  against  the  ex. 
ecutor  after  notice  of  a  decree,  and  levying  on 
the  testator's  property,  would  be  obliged  to  re- 
store it.    Semble,  Ihid, 

4.  A  reversion  exi>ectant  upon  an  estate  for  life, 
and  upon  estates  tail,  limited  to  unborn  child, 
ren,  held  to  be  assets  for  the  payment  of  spe- 
cialty debts,  and  decreed  to  be  sold  for  that 
purpose.  212 

5.  A  reversion  expectant  upon  an  estate  tail  may 
be  sold  for  payment  of  specialty  debts.  ^em« 
ble.  Ibid. 

See  Executor,  4.    Fraud,  2. 

ATTACHMENT. 
See  PRAonoi,  16,  30. 

ATTORNEY  GENERAL. 
See  Peactios,  9. 

BANKRUPT. 

1.  Where  part  of  the  account  between  two  mer* 
cantile  houses,  which  become  bankrupt,  eoni 
sists  of  bills  that  may  be  proved  against  both 
estates,  there  can   be  no  proof  in  respect  of 

.  those  bills  as  between  the  two  houses,  unless 
there  be  a  surplus  alter  satisfying  the  holders 
of  the  bills.  274 

2.  Bankrupt  bringing  an  action  to  try  the  validi- 
ty of  the  commission,  cannot,  at  the  same  time, 
proceed  with  the  petition  to  supersede  it,  on 
the  same  grounds.  ^      559 

iS^sf  Jurisdiction,  4.    Lien. 

BARON   AND  FEME. 

1.  A  husband  agrees  to  sell  his  wife's  estate  and 
dies.  Whether  the  wife  can  enforce  the  con. 
tract  against  the  purchaser.    Quere,  76 

2.  Injunction  to  restrain  proceedings  at  law  for 
recovering  an  annuity,  seemed  to  the  wife  by 
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&  deed  qf  ■eptntkni,  not  oonUining  any  cove- 

*iiant  to  indemiiify  the  husband  from  her  debt», 

refused.  136 

3.  Whether  a  covenant  in  a  deed  of  sepaxation, 
not  to  sne  for  a  restitution  of  conjugal  rifrhts, 
is  binding;  and  if  not,  whether  the  rest  of  the 
deed  can  De  sustained.    Qmen.  137 

4.  Whether  a  gift  of  an  annnity  to  the  separate 
use  of  a  married  woman,  on  condition  of  her 
living  apart  from  her  husband,  is  good.    Qmere, 

Ibid, 

5.  A  feme  covert,  tenant  for  life,  with  power  of 
charging,  and  with  the  ultimate  limitation  to 
herself  in  fee,  makes  a  charge,  and  covenants 
for  payment.  She  survives  her  husband,  and 
the  intermediate  limitations  having  failed,  the 
estate,  on  her  death,  descends  to  her  heir.  He 
is  not  entitled  to  exoneration  out  of  her  gener. 
al  personal  estate.  235 

6.  Whether  he  is  entitled  to  exoneration  out  of 
personal  estate  settled  to  her  separate  use. 
Quere.  Ibid. 

7.  Settlement  in  trust  for  the  separate  use  of  a 
married  woman  for  life,  but  so  as  not  to  antici- 
pate, with  remainder  as  she  should  appoint  by 
will ;  and  in  default  of  appointment  to  A.  On 
the  death  of  her  husband,  the  restraint  on  an- 
ticipation  ceases,  and,  therefore,  she  is  entitled, 
with  the  concurrence  of  A.,  to  a  transfer  of 
the  fund.  603 

See  Dowxa.  Paxtixs,  1.  Plxadimo,  1.  Pxac 
TICX,  31. 

BIDDINGS. 
See  PxACTicx,  27. 

BILL  OF  EXCHANGE. 
See  BANxaurr,  1. 

BOND. 

Securities  given  to  persons  who  would  be  preju- 
diced by  the  paesing  of  a  private  bill  in  parlia- 
ment, in  consideration  of  their  withdrawing 
their  opposition  to  it,  are  not  illegal.  64 

CERTIORARL 

Writ  of  certiorari  to  the  court  of  great  sessions  in 
Wales  quashed,  it  having  issued  without  a  spe- 
cial ground  laid  for  it,  and  directing  the  tenor 
of  the  record,  instead  of  the  record  itself,  to  be 
returned.  54 

CHARITY. 

1.  Gift  for  the  relief  of  the  poor  in  such  parishes 
and  in  such  manner  as  the  trustees,  or  the  sur- 
▼ivors  or  survivor  of  them,  their  heirs  or  assigns, 
should  think  fit,  so  as  St.  N.  should  be  one  of 
the  parishes :  Held,  that  a  scheme  carried  into 
effect  under  the  orders  of  the  court,  by  which 
a  small  part  of  the  income  was  devoted  to  Su 
N.  and  the  bulk  of  it  to  a  parish  in  a  remote 
county,  was  not  conformable  to  the  trusts  of 
the  will;  and  an  equal  division  between  the 
two  parishes  ordered.  407 

9.  Account  of  the  rents  and  profits  of  a  charity  es- 
tate decreed  for  a  period  of  200  years  against  a 
corporation,  who  by  their  answer  admitted  the 
receipt,  and  stated  that  they  had  from  time  to 
time  debited  themselves  in  their  books  with  the 

344 


3.  The  decree  deelaring  the  Skiniiers*  Company 
to  be  trustees  of  the  lands  in  questkin  for  Ton- 
bridge  school  afiirmed,  with  some  variations  in 
terms,  629 

iSee  GxAMMAX  School.  Moxtmain,!.  PowBa,8. 
WttL,8. 

t 

COLLEGE. 

1.  The  statutes  of  a  college  directing  that  the 
president  on  his  election  should  be  admitted, 
and  prescribing  an  oath  to  be  taken  by  him  and 
some  other  ceremonies  to  be  performed  ;  Held, 
upon  evidence  of  a  particular  form  of  admis^ 
sion,  besides  the  oath  and  ceremonies  mention- 
ed in  the  statutes  having  been  used,  and  upon 
the  ground  that  in  such  offices  the  admissioii  is 
generally  a  distinct  act,  that  the  admission  did 
not  consist  in  taking  the  oath  and  going 
through  the  ceremonies  mentioned  in  the  sta^ 
tutes,  but  in  the  observance  of  that  particular 
form.  The  president  elect  did  not,  therefore, 
forfeit  his  office  by  taking  the  oath  and  going 
through  thoee  ceremonies,  without  having  pre^ 
viousiy  subscribed  the  declaration  required  by 
the  act  of  uniformity.  1 

2.  In  a  college  of  royal  foundation  a  practice  hav- 
ing for  many  years  prevailed  of  electing  two  fel- 
lows  of  a  county,  for  which  the  statutes  allow- 
ed only  one,  a  dispensation  from  the  crown 
authorising  such  practice  was  presumed.    Ibid4 

3.  A  dispensation  with  a  college  statute  presumed 
from  a  practice  and  opinion  contrary  to  it  kav. 
ing  prevailed  for  many  years.  34 

4.  The  crown,  as  visitor  of  a  college  of  loyal 
foundation,  may  by  a  perpetual  dispensation 
authorize  a  practice  of  having  a  greater  num- 
ber of  fellows  of  a  particular  county  than  the 
statutes  allow.  35 

5«  Where  possession  of  property  of  a  certain 
amount  is  required  as  a  qualification  for  the  of- 
fice of  president  of  a  college,  it  is  not  necessa. 
ry  for  a  candidate  to  produce  his  qualification 
at  the  election.  36 

6.  By  college  statutes  the  poesession  of  10/.  per 
annum  disqualifies  from  holding  a  fellowship. 
The  master  and  fellows  having  a  power  to  in- 
terpret ambiguous  passages,  may  raise  the 
amount  in  proportion  to  the  decrease  in  the 
value  of  money.    Semble.  37 

7.  By  the  same  statutes,  the  master  must  possess 
20i.  per  annum.  It  is  not  necessary  that  the 
amount  of  this  sum  should  vary  with  the  other. 

Ibid. 

8.  In  college  statutes  making  the  possession  of 
property  a  disquslification,  real  estate  alone  is 
in  genera]  considered.  Itnd, 

9.  ^en  real  property  is  reouired  as  a  qualifical 
tion  by  college  statutes,  the  modern  doctrines 
of  equity  are  not  to  be  too  rigidly  applied  in  deter, 
mining  what  is  real ;  and  therefore  an  interest 
in  land  which  in  a  court  of  equity  would  be 
deemed  personal  esUte  may  satisfy  the  statute. 

38 

10.  The  fellows  of  a  college  being  required  to 
elect  a  president  within  a  certain  time  after  a 
vaoancv,  if  the  elected  president  neglects  to 
subscribe  the  deolaration  of  conformity  before 
his  admission,  his  office  is  ipeo  facto  void,  and 
a  new  election  rou^t  take  place  within  the  pre- 
scribed  time.    Semble,  45 

U.  A  college  is  not  bound  to  accept  an  accession 
to  its  foundatwn.  i<u 
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13.  The  Tisitor  of  a  eoRegre  beeomes  visitor  of  a 

new  foundalion  added  to  it.     SembU.         4(l0 

13.  Whether  a  coUej^  can  accept  an  accessioo  to 

its  foandatiun  without  the  consent  of  the  visitor. 

Quere,  400 

See  Costs,  1.    Jurisdiction,  1.    Wiix,  7. 

i 
COMMITTEE. 

1.  The  committee  of  a  lanatic  ought  to  be  resi- 
dent within  the  jurisdictioB  of  the  conrt,  and 
therefore  an  allowance  made  him  for  expenses 
in  visiting  the  lunatic  discontinued  on  bis  going 
to  live  in  Scotland.  94 

S.  Committee  of  a  lunatic  neglecting  to  pass  bis 
accounts,  and  retaining  balances,  charged  with 
interest,  on  the  petition  of  a  creditor.  160 

3.  A  salary  allowed  to  the  committee  of  the  es. 
tate  of  a  lunatic  under  peculiar  circumstances. 

404 

4.  Persons  whose  place  of  residence  admits  of 
their  frequently  visiting  the  lunatic  and  inspect- 
ing the  management  of  his  concerns,  to  be  pre. 
fened  as  committees.  405 

CONTEMPT. 
See  Practics,  2.    Rbcbivbr,  3. 

CONTRIBUTION. 

Bill  to  enforce  contribution  under  an  agfeemeot 
by  owners  and  occupiers  of  land  in  a  parish,  to 
defend  and  proeecute  tithe  suits  at  joint  ex- 
pense, dismissed  upon  doubtful  evidence  and 
long  delay.  426 


See  Six  Clirk. 


COPIES. 


having  proved,  ordered  to  pay  the/XMts  of  the 
proceedings  relative  to  their  debts.  l6i(L 

6.  Under  a  bill  by  a  second  incumbrancer,  a  re- 
ceiver having  been  appointed,  and  the  first  in- 
cumbrancer taking  the  benefit  of  the  suit,  the 
costs  are  to  be  paid  in  the  first  instance,  before 
the  demand  of  the  first  incumbrancer.        402 

7.  The  verdict  on  the  first  trial  of  an  issue  in  a 
tithe  cause  being  for  the  defendant,  in  conse- 

Soence  of  a  misdirection  of  the  judge,  and  on 
le  second  trial  being  for  the  plaintiff;  the  costs 
of  the  suit,  of  the  motion  for  the  new  trial,  and 
of  the  second  trial,  given  against  the  defendant, 
but  no  costs  given  of  the  first  trial.  571 

8.  In  a  suit  for  partition  and  an  account,  the  de- 
fendant improperly  disputing  the  plaintiff's  title, 
ordered  to  pay  so  much  of  the  costs  as  relatcMl 
to  the  account,  and  to  the  proof  of  the  plain, 
tiff's  title.  574 

See  Practioe,  JO,  16.    SoucrroR,  5,  6,  9. 


See  Practici,  14. 


COUNSEL. 


COPYRIGHT. 

1.  An  author  having  given  a  work  to  a  publisher, 
who,  by  the  sale  of  it,  reimbursed  his  expenses, 
and  made  considerable  profit,  cannot,  at  the 
end  of  the  first  fourteen  years,  restrain  him  by 
injunction  from  continuing  the  publication.  311 

2.  Injunction  to  restrain  the  infringement  of  copy- 
right in  a  work,  as  to  which  it  appeared  doubt, 
fui  whether  it  did  not  tend  to  impugn  the 
doctrines  of  the  scriptures,  refused.  471 

CORPORATION. 
See  CoLLROB.    Charitt,  2. 

COSTS. 

1;  Costs  of  petition  to  the  visitor  of  a  college  re- 
lative  to  the  election  of  a  president  paid  out  of 
the  college  funds.  47 

2.  On  petition  under  the  statute  56  G.  3,  c.  60, 
for  a  re-transfer  of  unclaimed  stock  that  has 
been  transferred  to  the  sinking  fund,'  the  costs 
are,  in  general,  to  be  paid  out  of  the  stock  in 
question.  55 

3.  A  creditor  whose  debt  has  been  disalbwed  by 
the  master,  end  allowed  by  the  court  upon  pe- 
tition, is  not  entitled  to  costs.  105 

4.  In  a  creditor's  suit,  it  appearing  that  there 
were  no  assets  applicable  to  the  payment  of  the 
plaintiff's  debts,  the  plaintiffs  ordered  to  pay 
the  costs.  24U 

5.  But  other  creditors  entitled  to  a  specific  lien,  J 


DEBTOR  AND  CREDITOR. 
See  Assbtb,  2,  3.    Costs,  3, 4,  5.    Exbcution,  1, 
2,  3,  4,    Fraud.    Lunatic,  1. 

DECREE. 

1.  An  order  inconsistent  with  the  original  decree 
cannot  be  made  upon  exceptions  to  the  report. 

284 

2.  A  decree  for  a  reference  of  title  on  a  bill  for  a 
specific  performance  should  contain  a  declara* 
tion  that  the  contract  ought  to  be  specifically 
performed.  495 

3.  After  a  decree  for  the  administration  of  a  tes- 
tator's estate  in  England  and  Ireland,  an  in- 
cumbrancer upon  the  Irish  estate,  having  oome 
in  and  proved  his  debt,  restrained  from  proceed- 
ing, in  a  creditor's  suit,  instituted  by  him  in  the 
court  of  chancery  in  Ireland,  receivmg  the  costs 
up  to  the  time  of  his  having  notice  of  the  de- 
cree, and  paying  the  costs  of  the  application. 

546 
See  AssBTs,  3.    Executor,  2,  3,  4. 

DEMURRER. 

1.  Demurrer  allowed  to  a  bill,  stating  in  the  al- 
ternative a  title  at  law  or  in  equity.  335 

2.  Several  causes  of  demurrer  may  be  assigned. 

466 
See  Jurisdiction,  7. 

DEPOSITIONS. 
See  Practice,  4,  35. 

DISPENSATION. 
See  College,  2,  4. 

DOWER. 

An  Rttendant  term  having  become  vested  in  the 
wife  of  the  ownef  of  the  inheritance  as  the  ad. 
roinistratrix  of  the  trustee,  and  her  husband 
becoming  bankrupt,  his  assignees  agree  to  sell 
the  estate,  and  file  a  bill  for  a  specific  perform* 
ance  of  the  agreement,  pending  which  suit  the 
husband  dies :  Held,  that  the  widow  was  not 
entitled  to  dower ;  that  she  was  bound  to  aa- 
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sign  th«  term  to  the  purchtier,  and  that  he 
WM  hoand  to  accept  the  title.  490 

See  Pliading.     Will,  II. 

ELECTION. 

1.  A  testator  leaving  to  bis  ton  and  heir  hie  real 
eatates,  and  the  residue  of  his  personalty,  with 
a  recommendation  to  continue  his  nephews  as 
tenants  on  an  estate  settled  on  the  son,  the  lat- 
ter  decreed  to  elect,  either  to  cent  in  ae  them  as 
tenants,  or  to  make  them  a  compensation  for 
the  value  of  the  tenancy  out  of  the  property 
given  him'  by  the  testator.  317 

9.  4^  testator  having  directed  his  ezeeutofs  to  sell 
whatever  real  estate  he  might  die  possessed  of, 
and  having  given  benefits  to  his  heir  at  law, 
acquires  other  lands ;  the  heir  is  not  bound  to 
elect  .534 

See  CoLLKGc,  5.  Lsngtb  or  Tims.  PaAcrica, 
28,29.    Will,  11, 

EVIDENCE. 

I.  A  testator  gives  to  some  persons  annuities  of 
^—•2.  long  annuities,  and  to  several  others  le- 
gacies of 1,  long  annuities,  on  one  of  which 

he  directs  interest  to  be  paid  at  51.  per  cent. 
Evidence  of  the  amount  of  his  property  admis- 
sible to  explain  the  meaning  of  the  latter  be- 
quests, and  his  property  being  insufficient  to  pay 
them  in  long  annuities,  held,  that  sums  of  mo. 
ney  to  be  raised  out  of  his  long  annuities  were 
intended.  451 

3.  The  probate  act  book  of  the  prerogative  court, 
containing  an  entry  of  a  will  being  proved,  and 
of  probate  being  granted  to  the  executors 
therein  named,  admitted  as  evidence  of  those 
persons  being  the  executors,  without  accounting 
for  the  non-prodnotion  of  the  probate.         514 

iSeePaACTxcs,20,21. 

EXCEPTIONS. 
See  Pbaoticb,  14, 15,  34. 

EXECUTOR. 

1.  It  is  the  duty  of  exeeutors  as  far  as  possible  to 
preserve  articles  specifically  bequeathed  ac- 
cording to  the  testator's  wish,  and,  unless  com. 
polled,  they  ought  not  to  apply  them  to  the  pay. 
ment  of  debts.  108 

9.  If  a  suit  be  commenced  for  administration  of 
the  estate,  it  is  the  duty  of  the  executors,  by 
putting  in  their  answer  speedily,  to  facilitate 
the  obuining  a  decree,  under  which  the  estate 
may  be  protected  from  actions.  Ibid, 

3.  When  creditors  are  proceeding  at  law  after  a 
decree,  the  executor  should  move  to  restrain 
them  ;  or  he  may  be  responsible.  122 

4.  To  an  action  by  a  creditor  the  executor  pleaded 
lien  lueumpeit,  a  s«t.off,  and  plene  adminietra- 
mt  prater f  and  the  verdict  was  against  him  on 
all  these  pleas.  A  decree  for  administration  of 
the  estate  having  been  pronounced  pending  the 
action,  an  injunction  was  granted  against  the 
creditor  on  payment  of  tlie  costs  at  law.      148 

5.  On  a  hill  by  an  executor  to  recover  a  fond  be- 
longing to  the  testator,  it  appearing  that  the 
testator's  debts  were  paid,  and  that  the  fund 
was  bequeathed  to  infants,  the  court  refused  to 
have  it  transferred  to  the  executor,  but  secured 
it  in  court  for  the  benefit  of  the  infants.      523 


See  AsflCTS.    Costs.  4.     Evidbnci,  2.    Part- 
NcasHip,  4.    TacsTEB,  3,  4. 

EXONERATION. 
See  AssKTS,  1.      Baroh  and  FaMi,  5,  6.    Moa*. 

GAOB,  2. 


FRAUD. 

1.  A  suit  to  set  aside  a  settlement  as  fraudulent 
against  creditors,  entertained  where  the  plain- 
tiff  subsequently  became  a  creditor  by  the 
breach  of  a  covenant  previously  entered  into 
bv  the  settlor.  552 

2.  where  a  deed  is  set  aside  as  fraudulent  against 
creditors,  the  property  becomes  assets,  and  sub- 
sequent creditors  are  let  in.  552 

3.  In  order  to  make  void  a  deed  as  fraudulent 
against  creditors,  it  is  not  necessary  to  prove 
that  the  party  was  insolvent  at  the  time,  if  it 
appear  that  the  intention  was  to  delay  credi., 
tors.  Ibid. 

See  RxouvKE,  2.  Vbiidok  and  PnacHAflBK,  1,  9; 
3.  5. 

FRIENDLY  SOCIETY. 

The  court  has  no  jurisdiction  on  petition  in  the 
case  of  a  friendly  society,  where  they  have 
ceased  to  act  on  the  rules  allowed  and  filed 
pursuant  to  the  statute.  162 


See  PowBR,  3. 


GLEBE. 


GRAMMAR  SCHOOL. 

1.  Devise  to  the  dean  and  canons  of  Christ 
Church,  in  trust  to  constitute  and  support  a 
grammar  school  at  P.,  to  appoint  a  master  and 
usher,  and  pay  them  certain  salaries ;  and  the 
dean  and  canons  to  direct  the  management  of 
the  school :  Held,  that  the  school  was  to  be  a 
free  grammar  school  for  teaching  the  learned 
languages.  474 

2.  That  the  proper  objects  were  the  children  of  the 
resident  inhabitanu  of  P.  Ibid, 

3.  That  they  must  be  the  children  of  protestants, 
and  must  be  educated  according  to  the  princi- 
ples of  the  church  of  England.  474 

4.  That  the  master  might  take  boarders  and  day 
scholars.  Ibid. 

5.  That  the  number  of  free  scholars  was  to  be 
limited,  and  in  fixing  the  number,  the  court 
was  guided  by  the  amuuot  of  the  salary  ori- 
ginally provided.  Ibid. 

6.  That  the  free  scholara  were  to  be  nominated  by 
the  trustees.  Ibid. 

7.  That  the  trustees  were  to  visit  the  school  at 
their  discretion,  and  to  be  allowed  their  reafU)n. 
able  expenses.  Ibid, 

8.  An  augmentatbn  of  the  salaries  of  the  master 
and  usher,  made  by  the  trustees  upon  an  in- 
crease of  the  income  of  the  charity,  not  al- 
lowed to  them  by  the  Master  of  the  Rolls,  the 
school  through  error  not  having  been  devoted 
to  the  proper  objects ;  but  these  augmentations 
allowed  by  the  Lord  Chancellor  on  appeal.    637 

GUARDIAN, 
See  PAatNT  and  Child.    PaAorioc,  11. 
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Aab£as  corpus. 

See  JuRieDicTioif,  3.      Pakxmt  and  Child,  3. 
Practice,  30. 

HEIR. 
See  Elkction,  2.    Will,  8.    Infant,  3,  5,  6. 


See  Practice,  9. 


IDIOT. 


IMPERTINENCE. 
See  Practiob,  35. 

INFANT. 

1.  After  a  decree  in  one  of  two  euiti  commenced 
in  the  name  of  an  infant,  it  is  not  usual  to  re- 
fer it  to  the  master  to  inquire  which  suit  is 
mont  beneficial.  527 

2.  But  under  the  circnmstAnccs  the  next  friend 
in  the  suit  in  which  a  decree  had  been  made 
was  rencoved,  and  the  next  friend  in  the  other 
suit  substituted  for  him.  Ibid. 

3.  An  estate  descendinff  to  an  infant  heir,  subject 
to  a  lien  or  equitable  chargre :  Held,  that  the 
parol  does  not  demur  in  a  suit  instituted  by 
other  creditors.  632 

4.  Infants  beinir  added  as  parties  to  a  cause  after 
the  report  had  been  made,  it  was  referred  to 
the  master  to  inquire,  whether  it  would  be  for 
their  benefit  that  the  report  should  be  adopted 
as  to  them.  Ibid, 

5.  An  estate  descended  to  an  infant  heir  cannot 
be  sold  at  the  suit  of  creditors,  on  the  ifronnd 
that  from  the  circumstances  of  the  property  a 
sale  would  be  beneficial  to  the  infant.  634 

6.  An  estate  descending;  to  an  infant  heir,  subject 
to  a  trust  to  sell  for  payment  of  certain  incum. 

'  brances  :  Held,  that  it  could  not.  be' resorted  to 

for  payment  of  other  specialty  debts,  during 

the  minority  of  the  heir.  635 

See  Executor,  5.    Jurisdiction,  3.    Parknt  and 

Child.    Practice,  18.    Trustee,  1. 

INJUNCTION. 

1.  Injunction  refused,  the  afiidavit  of  the  plain- 
tiff's title  not  being  positive.  84 

2.  A  court  o'f  equity,  frequently  refuses  an  in. 
junction  where  it  acknowledges  a  right.      316 

3.  Special  injunction  to  restrain  proceedings  in 
ejectment  between  two  defendants  refused, 
where  the  plaintiff  as  landlord  might  have 
made  himself  defendant  at  law.  502 

4.  The  contents  of  documents  set  forth  in  the 
schedule  to  the  answer,  in  an  injunction  cause, 
may  be  obtained  before  the  dissolution  of  the 
injunction,  and  used  to  oppose  the  motion  to 
dissolve  jt.  549 

5.  Hence  when  the  injunction  has  been  dissolved 
and  the  plaintiff  afterwards,  by  inspecting  the 
documents  referred  to  by  the  answer,  discovers 
new  matter,  he  cannot  move  to  revive  the  in- 
junction upon  an  amended  bill,  containing  the 
new  matter,  and  verified  by  affidavit         Ibid. 

6.  In  a  suit  to  set  aside  post  obit  securities,  an  in. 
junction  being  granted,  the  principal  and  in- 
terest will  be  ordered  into  court,  and  will  not 
be  paid  to  the  defendant.  572 

See  Baron  and   Feme,  2.    Decree,  3.    Exe- 

CUTOR,    3.      COPTRIOHT.      INTERPLEADER,    2,    3. 

Issue,  2.    Practice,  5,  6, 7.  12,  13,  28.    Sou- 
crruR,  4«     Riouvbk,  3.    Wastb. 


INTEREST. 

A  purchase  being  sot  aside  for  ftaud,  and  the 
purchaser  decreed  to  pay  an  occupation  rent, 
receiving  back  bis  purchase  money  with  in- 
terest, there  being  a  considerable  excess  of  the 
rent  above  the  interest,  annual  rests  directed  Iq 
be  made  in  the  accounts,  until  the  excew  of 
the  rent  should  liquidate  the  principal.        165 

See  COMMITTSB,  2.     MoRTaAOB,  1. 

INTERPLEADER. 

1.  It  is  no  objection  to  an  interpleading  biU,  thmt 
a  suit  between  the  same  parties  commenced  by- 
one  of  the  claimants  of  the  fund  is  pendinir. 

202 

2.  The  injunction  on  an  inteipleading  bill  sUye 
all  proceedings.  205 

3.  In  an  interpleading  suit,  the  injancUon  maybe 
moved  for  before  the  time  for  answering  has 
expired.  Ibid, 

INTERROGATORIES. 
See  Praoticb,  4, 35. 

ISSUE. 

1.  New  trial  of  an  issue  granted,  t|ie  verdict  beingr 
unsatisfactory  from  tne  circnmstaneee  under 
which  the  jury  returned  it.  91 

2.  Both  partiM  ordered  to  be  examined  upon  the 
trial  of  an  issue,  directed  upon  a  motion  for  an 
injunction,  supported  by  the  plaintiff's  affida- 
vit, and  opposed  qpon  the  affidavit  of  the  plain- 
tiff contradicting  it.  516 

3.  An  order  directing  an  issue  not  to  be  appealed 
from  after  the  trial  has  taken  plaee.    SetMe. 

Ibid. 
See  CotTS,  7.    Practiob,  3. 

JURISDICTION. 

1.  In  the  exercise  of  the  visiUtoriBl  jurisdiction, 
the  Lord  Chancellor  is  not  bound  by  any  exact 
forms  of  proceeding.  19 

2.  Notwithstanding  a  decision  of  the  commission- 
ers  appointed  by  the  sUt.  59  6.  3,  o.  31,  and 
the  conventions  for  limiidating  the  claims  of 
British  subjects  en  the  French  government,  or 
of  the  privy  council  on  appeal,  in  favor  of  a 
claimant,  his  right  m^j  be  disputed,  and  be 
may  be  declared  a  trustee  of  the  sum  awarded 
to  him  for  other  persons  showing  themselves  to 
be  entitled.    Semble,  ^ 

3.  Distinction  between  the  jurisdiction  as  to  in- 
fants by  habeae  corpus  and  that  over  wards  of 
the  court.  254 

4.  After  a  commission  of  bankrupt  has  been  su. 
perseded,  the  groat  seal  has  power  over  the 
proceedings  for  the  purpose  of  safe  custody, 
and  sometimes  orders  them  to  be  deposited  in 
the  bankrupt  office.  270 

5.  A  bill  for  an  account  of  tithes  received  from 
the  occupiers,  by  a  person  claiming  under  an 
adverse  legal  title,  will  not  lie.  349 

6.  No  jurisdiction  in  equity  to  set  aside  a  sale 
under  an  execution.     Semble.  418 

7.  Demurrer  allowed  to  a  bill  praying  that  a  pre- 
tended will  might  be  delivered  up  to  be  can. 
celled,  and  an  injunction  and  a  receiver,  till 
letters  of  administration  should  be  granted; 
the  pendency  of  a  suit  in  the  ecolesiaatical 
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i  DOt  heing  diitinetly  tUeged,  and  the  ooort 
of  chancery  not  having  juriadicikm  to  try  the 
▼alidity  of  the  will.  466 

8,  No  jarisdiciion  in  lunacy,  after  the  death  of  the 
lunatic,  to  try  the  qaestitm  of  heirship ;  hat  in 
a  caae  of  dieputed  heirship,  the  posseMion  was, 
under  the  circumstances,  ^ven  up  to  the  par. 
ties  reported  by  the  master  to  be  the  heirs  at 
law.  589 

9.  A  party  olaimin|r  to  be  heir  to  the  lunatic  per- 
mitted, after  the  possession  of  the  estates  had 
been  nfiven  ap  to  the  parties  reported  to  be  the 
heirs,  to  inspect  deeds  and  documents  remain- 
ing  in  the  master's  office,  which,  it  seems,  may 
be  retained  till  a  proper  investigation  has  taken 
place.  Ibid, 

Ste  FaiiNDLT  SociKTT.    Paeint  AMD  Child. 

LE4SE. 
See  PowBs,  1,  3,  4.    Practicb,  22. 


See  Will, 


LEGACY. 


LENGTH  OF  TIME. 

Parties  having  a  right  to  elect  between  two  titles, 
under  one  of  which  they  were  tenants  for  life, 
and  under  the  other  tenants  in  fee  simple,  con- 
tinuing in  possession  for  forty-three  years,  and 
executing  deeds  reciting  that  they  held  under 
the  former  title,  their  heir  at  law  precluded 
from  claiming  the  fee  under  the  latter.        505 

See  CoNTEUUTioif.    CHAarrr,  3. 

LI^. 

Whether  the  proceedings  under  a  commission  of 
bankrupt  that  has  been  superseded  are  subject 
to  the  solicitoi's  lien-     Quere.  870 

See  pKAcnoB,  19.    Souorroa,  8. 

LUNATIC. 

1.  Importance  of  providing  for  payment  of  the 
creditors  of  a  lunatic,  in  order  to  protect  him 
from  arrest.  161 

3.  The  property  of  a  lunatic  only  to  be  invested 
in  government  securities,  except  under  pecu. 
liar  circumstances.  234 

3.  Return  to  a  commission  of  lunacy,  that  the 
party  is  a  lunatic  enjoying  lucid  intervals,  and 
that  during  inch  intervals  he  is  competent  to 
the  government  of  himself  and  his  affairs, 
quashed,  and  a  now  commission  issued.        333 

See  GoMMiTTBB.  JiraisoicTioN,  8,  9.  Monet. 
PaACTXcB,  5,  6,  9,  23,24. 

MESSENGER. 
See  Paionoi,  16. 


MODUS. 


See  TrrHBs,  3,  4,  5. 

MONEY. 

The  statute  39  &  40  G.  3,  (Lord  Eldon's  act,) 
does  not  apply  to  money  paid  into  court  in  the 
natter  of  a  lunatic.  234 

See  CoLLBGB,  6,  7.    PaACTics,  1,  25,  31. 


MORTGAGE. 

1.  Rests  Aot  necessarily  directed  in  accounts 
against  mortgagees.  168 

2.  Xn  general,  if  a  tenant  for  life,  with  power  of 
charging,  makes  a  charge,  his  personal  estate  is 
not  liable  to  exonerate  the  land.  238 

3.  A  mortgagee  of  a  West  India  esUte  not  Uking 
possession  will  not  be  appointed  consignee  by 
the  court,  unless  the  mortgage  deed  contains  a 
covenant  for  that  purpose.  576 

See  Babon  and  Fbmb,  5,  6.  Cosro,  6.  Souc 
ITOK,  7,  9* 

MORTMAIN. 

Bequest  out  of  real  estate  to  erect  a  monument 
in  a  church  to  the  testator's  memory  is  not 
within  the  sUtute  of  mortmain.  180 

MULTIFARIOUSNESS. 

1.  A  bill  for  an  account  of  a  testator's  estate,  and 
also  to  set  aside  nales  made  by  the  executor  and 
trustee  to  himt^elf  and  another  person :  Held  to 
be  multifarious.  151 

2.  Bill  by  vendor  for  a  specific  performance,  and 
praying  against  third  persons  claiming  an  in- 
terest in  the  estate,  that  they  may  join  in  the 
conveyance  to  the  purchaser,  multifarious.  494 

NEXT  FRIEND. 
See  Infant,'  i,  2. 

NE  EXEAT  REGNO. 

Writ  of  ne  exeat  regno  granted  upon  motion  made 
without  notice,  after  the  appearance  of  the  de- 
fendant M5 

PARENT  AND  CHILD. 

1.  Jurisdiction  of  the  court  of  chancery  to  control 
the  authority  of  a  father  over  his  infant  child- 
ren. 246 

2.  Application  of  a  father,  praying  that  his  child- 
ren might  be  delivered  up  to  him  by  an  aunt, 
who  was  guardian  of  their  fortunes,  with  a  dis. 
cretionary  trust  for  their  maintenance,  and  with 
whom  he  had  permitted  them  to  reside  for  a" 
long  time,  refused  under  the  circumstances. 

Ibid, 

3.  Children  ordered  to  be  delivered  up  by  theif 
mother  to  their  father  on  habeat  eorpue,  not. 
withstanding  provisions  contained  in  deeds  of 
separation  for  their  residing  with  their  mother. 

4.  A  sum  of  money  being  left  to  an  infant,  with 
a  direction  that  her  education  should  be  com* 
mitted  to  trustees,  and  a  legacy  to  the  father  on 
condition 'of  his  not  interfering  in  it,  the  condi> 
tion  enforced,  by  requiring  his  undertaking  not 
to  interfere.  257 

5.  Jurisdiction  to  control  parental  authority,  on 
the  ground  of  the  pecuniary  interest  of  the  child. 

^  264 

6.  Wards  of  the  court  not  to  be  removed  out  of 
the  jurisdiction.  265 

7.  Order  for  the  father  of  wards  of  the  court  to  be 
at  liberty  to  take  them  abrriad.  Ibid, 

8.  A  father's  authority  over  his  children  controlled 
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on  the  ground  of  his  proferain{r  and  acting  on 
irreligious  fcnd  immoral  principles.  366 

9.  The  mother  of  natural  children  heing  alive, 
another  person  appointed  guardian,  with  direc- 
tions for  intercourse  between  the  infants  and 
their  mother.  268 

10.  A  settlement  being  made  on  an  infant  (whose 
*  father  was  dead.)  on  condition  of  her  being  un- 
der the  care  of  the  settlor,  it  was  referred  to  the 
master  to  consider,  whether  he  should  be  ap- 
pointed guardian,  taking  the  settlement  into 
consideration,  268 

PARTIES. 

1.  On  the  death  of  a  defendant,  against  whom  the 
biil  seeks  to  set  aside  a  contract  entered  into  by 
him  for  the  sale  of  his  wife's  estate,  it  is  regular 
to  revive  against  his  personal  representation 
without  making  his  wife  a  party.  73 

S.  To  a  bill  founded  on  a  contract,  the  parties  to 
the  contract  are,  in  general,  the  only  necessary 
parties.  7*5 

d.  In  a  suit  by  an  impropriate  rector  for  tithes, 
when  the  defence  is  that  the  tithe  in  question  is 
vicarial,  and  the  vicar,  who  is  a  defendant,  dies 
during  the  suit,  it  is  not  necessary  to  make  the 
new  vicar  a  party,  if  the  plaintiff  will  waive  the 
account  subsequent  to  his  induction.  95 

Ste  Pbacticc,  10.    PAaTNEasHiF,  2. 


See  Costs,  8. 


PARTITION. 


PARTNERSHIP. 

I.  On  the  death  of  one  partner,  the  survivor,  re- 
taining  his  capital  and  employing  it  in  trade, 
decreed  to  account  for  the  profits  derived  from 
it,  making  him  proper  allowances  for  the  man- 
agement of  the  business.  *  284 

5.  A.,  B.  and  C,  being  partners  together,  A. 
agrees  with  D.  to  give  him  a  moiety  of  his 
share  in  the  concern ;  an  account  may  be  de. 
creed  between  A.  and  D.  without  making  B, 
and  C.  parties.  284 

9.  Partnership  amongst  a  number  of  persons,  to 
be  managed  by  a  committee  of  five,  and  by 
general  meetings,  at  which  the  vote  of  the  ma- 
jority was  to  be  binding,  with  a  provision,  that 

t  any  one  wishing  to  retire  should  first  otkr  his 
share  to  tho  committee  at  a  certain  price,  and 
if  they  declined  to  buy,  might  sell  it  to  any  other 
perspn :  Held,  that  the  majority  were  not  able 
to  sell  the  whole  concern  without  the  consent 
of  all ;  but  that  when  all  but  two  were  desirous 
of  retiring,  they  might  sell  their  own  shares 
without  making  an  ofier  of  them  to  the  com. 
mittee.  537 

4.  Sale  of  a  testator's  share  in  a  partnership  trade, 
and  tho  property  belonging  to  it  by  his  ezecu. 
tors  to  his  partners,  for  the  purpose  of  being  re- 
sold to  one  of  his  executors,  set  aside,  and  his 
estate  held  entitled  to  the  aliquot  proportion  of 
the  subsequent  profits,  as  if  the  partnership  had 
continued.  607 

5*  Intereitt  allowed  at  51.  per  cent,  per  annum  on 
sums  paid  out  to  bis  estate.  Ibid. 

6.  Articles  of  partnership  providing  that  upon  its 
expiration  the  stock  in  trade  should  be  divided, 
received,  and  taken  by  the  partners,  according 
to  their  respective  interests .  Held,  that  they 
could  not  be  carried  into  execution  literally,  and 


that,  therefore,  by  the  general  law  of  partner- 
ship, the  settlement  must  be  by  a  sale  and  di* 
vision  of  the  whole.  607 

See  SouorroKi  3.    Usuar. 

PLEA. 

1.  Plea  by  a  trustee  of  a  settled  acconnt  and  re- 
lease,  to  inquiries  as  to  the  execution  of  a  trust, 
held  bad,  for  want  of  averments  that  the  matters 
inquired  after  would  appear  from  the  account. 

2.  Plea  of  a  settled  account  and  release  to  a  bill 
by  eeetui  que  trust  against  trustee  will  not  ex. 
tend  to  the  discovery  of  vouchers.  117 

3.  False  pica  put  in  for  delay  ordered  to  be  taken 
off  the  file,  with  costs  to  be  paid  by  the  solicitor. 

441 
PLEADING. 

Husband  and  wife  being  defendants  to  a  bill  pray- 
ing an  assignment  of  a  term  which  the  wife  by 
answer  claims  to  hold  to  preserve  her  title  tfi 
dower  on  the  death  of  the  husband,  the  suit 
may  proceed  without  a  supplemental  bill.  Sem- 
bU:  495 

See  Daiiuaaia.  JaaisDicTiozf.  MuLTirAaiouB- 
NB88.    Plea. 

POWER. 

1.  Articles  for  a  settlement,  with  a  power  of  leas- 
ing for  twenty-one  years,  and  other  usual 
powers,  dtc.  do  not  authorize  the  introduction 
of  a  power  of  granting  leases  for  longer  terms. 

2.  Power  of  ^ale  to  be  exercised  with  the  consent 
of  three  trustees,  their  heirs  or  assignees,  and 
the  trustees  or  the  survivor,  his  executors  or 
administrators,  to  give  receipts.  A  new  tros. 
tee  is  appointed  in  the  place  of  one  who  retires ; 
another  trustee  dies.  Whether  the  power  can 
be  exercised  with  the  consent  of  the  continuing 
and  new  trustee.  Quere,  189 

3.  A  vicar  and  vestrymen  having  under  an  act  of 
parliament,  a  power  of  leasing  lands  belonging  to 
the  vicarage  for  any  number  of  years  at  the  be»t 
rents,  a  lease  for  999  years  will  not  be  set  a^ide 
on  the  principles  applicable  to  leases  by  trustees 
of  charities.  307 

4.  Devisees  in  trust,  having  the  legal  estate,  with 
a  power  of  leasing  in  possession  until  the  eee^ 
tui  que  trust  attained  twenty-one,  leases  not 
comtormable  to  the  power  held  void  in  equity, 
and  not  confirmed  by  the  acceptance  of  rent.  324 

5.  A  will  directing  a  settlement  of  estates,  and 
that  there  should  be  inserted  all  proper  powers 
for  making  leases  and  otherwise  according  to 
circumstances,  to  and  for  the  tenants  for  life,  to 
be  exercised  by  them  when  qualified,  and  when 
not  by  the  trustees,  does  not  authorize  the  in- 
sertion of  a  powtr  of  sale  and  exchange.     437 

See  CoLLBGB,  6,' 

PRACTICE. 

1.  Sums  below  10/.  payable  out  of  court  to  a  num- 
ber of  persons,  paid  to  their  solicitor,  to  save  the 
expense  of  powers  of  attorney.  48 

2.  Under  a  decree  to  account,  made  upon  taking 
the  bill  pro  confesto  against  a  defendant,  who 
has  appeared  but  has  not  answered,  he  cannot 
attend  the  master  without  the  leave  of  the 
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eourt,  but  leave  to  tttend  griven,  mnil  the  le. 
questration  dwcharged,  upon  payment  of  the 
coets  of  the  contempt  and  of  the  ROtt.  49 

3.  A  bill  against  several  defendants  being  retained 
with  liberty  for  the  plaintiff  to  bring  an  action 
against  one  of  the  defendants,  the  trial  may 
take  place  daring  an  abatement  occasioned  by 
the  death  of  one  of  the  other  defendants,  if  the 
decree  does  not  direct  them  to  attend  it.        78 

4.  When,  after  depositions  have  been  suppressed 
for  irregolarity,  a  reexamination  is  permitted, 
all  the  same  witnesses  mast  be  examined  and 
cross-examined.  83 

5.  Injunction,  in  a  case  of  acconnt,  dissolved  so 
far  as  it  extended  to  sUy  trial,  where  the  de- 
fendant being  of  unsound  mind,  the  answer  was 
put  in  by  a  guardian  unable  to  give  a  full  dis- 
covery. 154 

6.  A  defendant  of  unsound  mind  answering  by  a 
guardian  unable  to  give  a  full  discovery,  on  a 
motion  to  dissolve  an  injunction,  affidavits  can- 
not be  read  by  the  plaintiff  to  prove  faots  that 
might  be  given  in  evidence  at  law.  155 

7.  The  exception  to  the  rule  against  heading  affi. 
davits  in  support  of  the  common  injunction, 
extends  only  to  documents  of  which  the  de. 
fendant  is  ignorant,  not  to  facts  and  oircum. 
stances.  157 

8.  Leave  given  upon  petition  to  the  purchaser  of 
the  interest  of  a  party  to  attend  the  master  in 
making  inquiries  directed  by  the  decree.      159 

9.  Petitions  in  the  matter  of  a  person  found  an 
idiot  must  be  served  on  the  attorney  general  161 

iO.  On  a  cause  sUnding  over  for  want  of  parties, 
the  plaintiff  is  in  general  to  pay  the  costs  of  the 
day,  although  the  objection  bo  not  noticed  in 
the  answer.    SembU,  *163 

11.  Persons  residing  out  of  the  jurisdiction  not  to 
be  appointed  guardians  by  the  court.  193 

13.  Plaintiff  in  a  bill  to  restrain  the  eetting  up  of 
outstanding  terms  cannot  bring  an  ejectment 
before  the  hearing,  without  the  leave  of  the 
court.  194 

13.  Injunction  to  restrain  the  setting  up  of  terms 
not  obtained  on  motion.  196 

14.  Exceptions  to  an  answer  must  be  signed  by 
counsel.  323 

15.  Exceptions  not  signed  by  counsel  taken  off 
the  file,  thouflrh  the  defendant  had  taken  an 
office  c<»py  of  them,  and  the  plaintiff  bad  ob- 
tained an  order  of  reference.  '  223 

16.  The  messenger  having  defendant  in  custody 
under  an  attachment,  and  having  afterwards 
let  him  go  at  large  upon  his  undertaking  to  pay 
the  costs,  cannot  use  the  process  to  compel  pav. 
ment.  333 

17.  Leave  to  file  a  supplemental  bill,  in  the  nature 
of  a  bill  of  review,  to  introd  uee  new  evidence, 
refused,  where  the  proper  means  of  s<farehing 
for  it  had  not  been  used  previously  to  the  decree. 

343 

18.  Motion  to  slay  a  soil  commenced  in  the  name 
of  infants,  for  accounts  of  their  property,  upon 
affidavits  representing  that  the  suit  was  not  for 
their  benefit,  refused.  359 

19.  A  party  ordered  to  prndnco  papers  which  are 
in  the  hands  of  his  solicitor,  must  pay  his  bill  of 
costs,  if  he  cannot  otherwise  procure  them.  272 

SO.  Permission  to  exhibit  an  interrogatory,  as  to 
the  loss  of  a  deed  omitted  to  be  proved  by  mis. 
take,  given  to  the  plaintiff  at  tlie  hearing.under 
the  circumstances.  337 


21.  A  document  which  is  stated  in  the  bill,  and 
which  the  answer  admits  and  refers  to,  cannot 
be  read  from  the  bill  at  the  hearing,  but  must 
be  produced.  33^ 

22.  Order  empowering  the  master  from  time  to 
time  to  receive  proposals  for  leases,  and  to  report 
upon  them.  374 

23.  A  bill  may  be  taken  off  the  file,  if  filed  in  the 
name  of  a  plaintiff  who  is  in  a  state  of  mental 
incapacity.     Semble.  377 

24.  A  suit  being  properly  instituted,  the  proceed, 
ings  not  to  be  stayed  on  the  ground  of  the  plain- 
tiff subsequently  becoming  imbecile.  377 

25.  A  fund  carried  over  to  a  separate  account 
paid  out  on  motion  by  consent,  the  title  to  it 
being  clear.  594 

26.  Irregnlarity  of  subpOBua  to  hear  judjrment 
waived  by  appearing  on  a  motion  to  advance 


the  cause,  and  not  then  taking  the  objection.  524 

27.  A  person  present  at  the  sale  allowed  to  open 
biddings,  but  a  larger  advance  expected  from 
him.  535. 

28.  On  a  reference  to  the  master  to  inquire 
'whether  proceedings  at  law  and  in  equity  are 

for  the  same  matter,  all  proceedings  are  inr 
general  stayed  in  the  mean  time.  530 

29.  But  where  the  plaintiff  having,  before  the 
order  was  drawn  up,  proceeded  at  law,  the  de. 
fendant  had  applied  to  the  court  of  law,  and 
obtained  time  upon  terms,  it  was  held  that  he 
had  waived  the  benefit  of  the  order,  and  was. 
bound  by  the  intermediate  proceedings.        530 

30.  Where  an  attachment  issues  against  a  defen- 
dant in  custody  in  the  king's  bench  prison,  it 
is  to  be  lodged  with  the  marshal,  and  an  habeas 

^corpus  may  then  be  moved  for  before  the  return 
of  the  attachment.  593. 

31.  Money  belonging  to  tbe  wife  paid  to  the  hus- 
band, the  parties  being  subjects  of  Denmark, 
and  the  law  of  that  country  not  requiring  a. 
setttlement.  544 

32.  A  plaintiff  cannot  obtain  leave  to  examine  a 
co-plaintiff  on  giving  security  for  costs.        577 

33.  A  fund  paid  out  to  persons  entitled,  subject 
to  the  contingency  of  a  female  of  advanced  age 
having  children,  on  their  recognizance  to  refund 
in  case  of  that  event  happening.  585 

34.  After  an  answer  has  been  reported  insufficient, 
an  order  to  amend,  and  for  the  defendant  to 
answer  amendments  and  exceptions  together, 
prevents  the  defendant  from  taking  exceptiona 
to  the  report,  if  it  be  served  before  the  exoep. 
tions  are  set  down. 

35.  Interrogatories  and  depositions  not  to  be  le. 
ferred  on  motion  of  course  before  the  hearing  for 
impertinence  alone  without  scandal.  623 

See  Certiorari.  Costs.  Dbcrkb.  Infant. 
Injunction.  Intbrplbadbr.  Ibsub.  Lunatic* 
Plea,  3.    Nb  exeat  Regno. 

PRESUMPTION. 
See  CoLi^GB,  2,  3. 

PRIVY  COUNCIL. 
See  Jurisdiction,  3. 

PRO  CONFES.SO. 
See  Practice,  2. 

RECEIVER. 

1.  Receiver  of  the  debts  due  to  a  business,  ap- 
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plonted  ftt  the  miit  of  penoos  to  whom  a  share 
of  the  profiU  had  been  aMifpied  A^rtinst  a  sub. 
sequent  asaisfnee  of  the  debu.  935 

2.  On  a  bill  to  set  aside  a  porchase,  the  answer 
of  the  defendants,  the  deviseeB  of  the  pnrohaser, 
admitting  great  inadequacy  of  price,  and  stating 
their  ignorance  of  other  circumstances  of  fraud 
alleged,  a  receiver  appointed.  280> 

3.  Where  a  receiver  is  in  possession,  other  persons 
not  permitted  without  the  leave  of  the  court  to 
enter,  under  a  claim  of  a  right  of  eommob^not 


previously  exercised, 
See  Costs,  6.    MoRTaAOB,  3. 
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See  Partiks,  3. 


See  Flu^  I. 


RECTOR. 
Tjtbes,  1,  3. 

RBLE^E. 


See  Intbrist,  1. 


See  Intbrsbt,  1. 


RENTS. 

Will,  10. 

RESTS. 

MoRTOAGR,  1. 


REVERSION. 
See  AsscTB,  4,  5. 

REVIEW,  BILL  OF. 
See  Praoticb,  17. 


See  Partibs,  1. 


See  PowBR,  2. 


See  TiTHBB,  1. 


REVIVOR. 


SALE. 


SEEDS. 


omployed,  upon  genera!  allegations  of  his  bav 
ing  in  his  former  terv'me  acquired  informatioa 
likely  to  be  prejudicial  to  the  clients  of  his  niae. 
ter.  300 

5.^  PArty  liable  under  a  bond  of  hidemnity  for 
the  Qosts  of  another,  having  on  a  compromise 

4  jmd  what  the  solicitor  stated  to  be  the  aroovnt 
of  them,  is  entitled  afterwards  to  have  the  bill 

«tajced.         *  305 

6.  It  cannot  be  macfe  one  of  the  terms  of  the 
compromise  of  a  suit,  that  the  solicitor's  bill 
shall  be  paid^without  taxation.    SembU,     307 

7.  Held,  that  an  attorney  cannot  take  a  mortgage 
from  his  client  for  securing J^tnre  cosU.     3^ 

8.  Ar  solicitor  discharged  by  wclient  or  his  rep. 
resentative  is  not  bound  to  produce  the  papers 
in  his  possession  for  the  purposes  of  the  cause, 
his  bill  of  costs  not  being  paid.  580" 

9.  Mortgage  by  client  to  attorney  for  costs  dn^ 
and  to  become  due,  held  a  ^raUd  security  for 
the  costs  then  due  only.  598 

See  LiBM.    PuA,  3.    Practtob,  1,  19. 

SPECIFIC  PERFORMANCE. 
See  Dbcrbb,  2.    MuLTiFARioasM bss,  2.    Vbndor 

AND  PURCBASBR,  5. 


See  Costs,  2. 


STOCK. 


SUNDAY. 


SEPARATION. 
'   See  Baron  and  Fbmb,  2,.  3,  4. 

•     SEQUESTRATION. 
See  Practicb,  2. 

SIX  CLERK. 

1.  The  six  clerks  are  not  responsible  for  the  cor- 
rectness of  the  office  copies.  57 

2.  Their  signature  is  affixed  as  a  certificate  that 
the  original  is  filed.  Ibid. 

SOLICITOR. 

1.  Motion  to  restrain  a  solicitor  from. giving  evi- 
dence of  confidential  matters  refused,  the  pro. 
priety  of  his  being  examined  being  left  to  the 
consideration  of  the  court  before  which  he  might 
appear  as  a  witness.  77 

2.  A  solicitor  who  has  been  discharged,  may, 
upon  proof  of  misconduct,  be  restrained  from 
communicating  information  that  came  to  him 
confidentially  from  his  client.     Sembie,     Ibid, 

3.  An  agreement  by  an  attorney  to  pay  a  share 
of  the  profits  of  his  busineM  to  another  person, 
who  is  not  an  attorney,  is  not  illegal.  SetH' 
ble,  225 

4.  A  clerk  to  a  solicitor  commencing  practice  for 
himself  not  to  be  restrained  from  acting  as  so. 
licitor  for  parties  against  whom  his  master  was 


See  UNiPOMrnr,  5. 

TENANT  FOR   LIFE. 
See  Baron  and  Fbmb,  5,  6.    MoRTaAOB,  2. 

TERM  OF  YEARS. 
Set  DowBR,  1.    Praotiob,  12, 13. 

TITHES. 

1 .  The  tithe  of  tare  seed  held  to  be  a  small  tithe.  95 

2.  An  usage  of  rendering  one  article  of  small  tithe 
to  the  rector  will  not  support  his  title  against 
the  vicar,  if  it  appears  to  have  orignated  from 
a  mistaken  notion  that  the  article  in  question 
was  a  great  tithe.  Ibid, 

3.  A  modus  of  one  penny,  payable  by  every  occu- 
pier of  land  in  lieu  of  the  tithe  of  hay,  held  bad. 

363 

4.  A  modus  of  a  shilling  for  a  milch  cow,  in  lieu 
of  the  tithe  of  milk,  held  bad.  Ibid. 

5.  Modus  for  every  occupier  of  land  to  par  a 
penny  in  lieu  of  the  tithes  of  calves,  bad.     373  - 

€.  The  tithe  of  calves  is  to  be  set  out  when  they 
are  fit  to  be  weaned,  and  to  live  alone* on  the 
same  food  with  the  cow.  560 

7.  The  proper  mode  of  tithing  hay  is  by  the  fork 


and  rake. 


Ibid. 


The  rule  that  involuntary  rakings  are  not 
tithable  does  not  extend  to  hay.  Ibid. 

See  Aqrxbmbmt,  1.    Jurisdiction;  5.    Partus,  3 

TRUSTEE. 


1.  Infant  trustee  for  said  is  not  within  the  stat.  7 
Ann.  c.  19,  though  the  persons  entitled  to  the 
produce  of  the  sale  are  adult,  and  join  in  the 
petition.     Semble.  •  56 

2.  A  contract  improvidcntly  entered  into  by  a 
trusty  will  not  be  cancelled,  but  the  court  will 
not  execute  it.  178 

3.  Where  oer^nal  property  is  bequeathed  to 
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the  omntofB  as  trmteet,  the  piobate  of  the 
will  IB  an  acceptance  of  the  titrate.  196 

4.  The  neoal  indemnitj  claua^  does  not  ezoner. 
ate  one  of  two  trustees  from  a  foss  occasi^sd 
by  a  debt  doe  from  the  other  having  been  vof- 
fered  to  remain  outstanding.  ,^d. 

See  GmAMMAE  Sobool.  Plia,  1.  Pow«k,|k,4 
Will,  3.  *^  \ 

UNIFORMITY.  STATUTE  OP. 

1.  Whether  subscribing  the  deolsfation  of  confor- 
mity within  a  reasonable  time  after  admission 
to  an  office,  b^ot  a  sufficient  compliance  with 
the  etatute  ofvtiformity.    Qtwe,  25 

3.  Whether  the  officer  before  whom  the  declara. 
tion  of  conformity  is  to  be  signed  is  bonnd  to 
permit  the  subscription  on  a  Sunday.    Quere. 

/  Ihid. 

i  The  meaning  of'the  act  of  uniformity  is*  that 
the  party  is  to  subscribe  the  declaration  as  soon 
as  it  is  in  his  power.    S$mble.  29 

4.  The  effect  of  the  act  of  uniformity  in  the  case 
oC  a  party  neglecting  to  snbecribe,  is  to  render 
his  office  void  without  a  judicial  sentence.    45 

See  CoLLBGB,  10. 

USURY. 

Deed  by  which  A.,  B.  &>  C,  partners  in  trade,  in 
consideration  of  40001.  paid  to  them  by  D.,  in 
augmentation  of  their  capital,  agree  to  admit 
him^nto  partnership  with  them  for  a  term.  It 
was  agreed  that  D.  should  receive  in  lien  of 
profits  a  clear  sum  of  550/.  per  annum,  and  all 
the  property  of  the  concern  was  charged  with 
the  payment  of  this  sum  quarterly,  and  of  the 
4000i.  at  the  termination  of  the  partnership : 
A.,  B.  &.  C.  were  to  pay  rent,  taxes,  wages, 
and  the  other  outgoings  of  the  trade,  which 
was  to  be  carried  on  by  them  and  in  their  own 
names  only ;  and  D.  was  not  to  be  required  to 
attend  to  it«  D.  was  at  liberty  to  retire  on 
giving  twelve  months  notice  ;  and  on  his  retir- 
mg,  or  at  the  end  of  the  term,  the  4000/.  and 
the  arrears,  if  any,  of  the  550/  per  annum,  were 
to  be  paid  to  him  by  A.,  B.  &.  C.  bv  instalments, 
to  be  secured  by  their  bonds,  and  they  were  to 
indemnify  him  from  the  debts  of  the  partner, 
ship :  Held,  that  this  deed  was  not  usurious.  114 

VENDOR  AND  PURCHASER. 

•1.  Relief  given  against  a  contract  where  the  pur- 
chaser knew  that  the  vendors,  the  assignees  of 
a  bankrupt,  were  ignorant  of  a  circumstance 
considerably  increasing  the  value.  169 

2.  The  purchaser  is  not  bonnd  to  give  the  vendor 
information  as  to  the  value  of  the  property,  but 
a  very  little  is  sufficient  to  afiect  the  applica- 
tion of  that  principle.  178 

3.  There  may  be  cases  of  inadequacy  of  price  so 
great  as  to  form  a  ground  f6r  cancelling  a  con. 
tract.  282 

4.  A  creditor  taking  out  execution  is  not  preclu* 
ded  from  becoming  the  purchaser  of  the  proper- 
ty seized  under  it.  418 

5.  Specific  performance  refused  on  the  ground  of 
representations  having  been  made  at  a  sale,^on 
the  part  of  the  vendor,  of  improvements  affect- 
ing the  value  of  the  premises  intended  by  him, 
which  were  not  carried  into  effect.  422 

6.  Estates  being  sold  in  lots,  under  conditions 


sUting  that  they  were  subject  to  eertam  per- 
petual payments  to  the  curate  of  N.  and  to  sui 
hospital,  which  were  to  be  charged  on  and  paid 
b^  the  purchaser  of  lot  1.  only :  Held,  that  a 
deed  by  which  the  purehaser  of  lot  1.  granted 
a  rent-charge  of  equal  amount  to  troMees,  to 
indemnify  the  other  purehasers,  with  a  cove- 
nant  to  mdemnify  them,  was  a  sufficient  in. 
demnity.  630 

See  DowBR.  Imtkebst,  1.  PaAorici,  8.  Rb- 
oBoraa,  9.    Sncino  pBRfDaHAMCB. 

VICAR. 
SeefAvnwMyZ,    TrrBBs,  1,  2. 

^*';    VISITOR. 
See  CoLLSGB,^4,  12,  13.     Costs,  1.    Jurisdic- 
tion, 1. 

IVURD  OF  COURT. 
See  JuRMimmoN,  3.    Parbnt  and  Child. 

?    WASTE. 

1.  VIThere  equitable  waste  of  one  kind  only  has 
been  done  or  threatened,  the  injunction  is  not 
to  be  extended  to  eqoitable  waste  of  other 
kinds.    SenMe.  70 

2.  Usual  'injunction  in  eases  of  equitable  waste  not 
extended  to  trees  which  protect  the  premises 
from  the  efiects  of  the  sea.  70 

WILL. 

1.  Bequest  to  erect  a  monument  to  the  testator's 
UMmory  within  a  year  after  his  death  in  the 
church  of  A.,  with  a  legacy  to  the  rector  of  A. 
on  condition  of  his  consenting  to  the  erection 
of  the  monument,  and  a  direction  that  if  he 
refused,  the  testator  was  to  be  buried  elsewhere : 
Held,  that  the  purpoee  failed  by  the  rectoi's  re. 
fusing  for  many  yeare  to  allow  the  monument 
to  be  erected,  though  a  succeeding  rector  was 
willing -to  consent.  180 

2.  Testator  gives  the  residue  to  be  divided  after 
his  sister's  death  amongst  his  nephews  and 
nieces,  and  by  a  codicil  gives  to  a  great  niece, 
whom  he  calls  his  niece,  500/.  over  and  above 
her  share,  after  the  decease  of  his  sister,  in  the 
body  of  his  will  treated  of  more  at  large :  Held, 
that  none  of  the  great  nephews  or  nieces  were 
entitled  to  share  in  the  residue.  207 

3.  A  recommendation  l>y  a  testator  to  his  son  to 
continue  his  nephews  in  the  occupation  of  their 
farms  as  heretofore»  and  so  long  as  they  con- 
tinue  to  manage  the  same  in  a  good  and  bus. 
bandlike  manner,  and  to  duly  pay  their  rents, 
is  imjierative.  317 

4.  Bequest  to  tesUtor's  daughter  and  her  children, 
and  in  default  of  such  issue,  and  in  case  of  her 
death,  to  A.  dt  B.  The  limitation  over  takes 
efiect  on  her  dying  without  children.  346 

5.  Direction  for  payment  of  residue  to  E.  G.  H., 
to  be  applied  by  her  at  her  discretion,  fur  or  to- 
wards the  education  of  her  son,  and  that  she 
should  not  be  liable  to  account  to  him  or  any 
other  person  for  the  dispuealorapplidationofit. 
The  residue  being  considerable :  Held,  that  E, 
G.  H.  was  entitled  to  it,  subject  to  the  applica- 
tion of  so  much  as  the  court  might  think  fit  to 
the  education  of  the  son  during  his  minority.  354 

6.  Bequest  after  the  death  of  certain  annuitants 
of  a  sum  set  apart  by  the  court  for  payment  of 
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INDEX. 


them,  or  of  such  part  of  it  ae  thoold  not  by 
reason  of  their  deaths  have  been  asfij^ned  or 
tnansferred  :  Held,  that  a  soni  which  had  been 
ordered  to  be  transferred  on  the  death  of  an 
annuitant,  but  had  not  been  actoally  trans- 
ferred, did  not  pass.  ^  375 

.  Devise  to  a  college  for  founding  additional 
fellowships  and  scholarships  under  regulations 
by  which  certain  stipends  were  to  be  paid  to 
the  new  members  out  of  the  rents,  and  the  tes. 
tatrix  hoped  that  a  surplusage  would  remain 
for  the  benefit  of  the  college,  which  was  to  be 
thrown  into  the  common  stock  of  the  college, 
and  improved  as  a  fund  for  the  repairs  of  the 
college  in  general,  discharging  debts,  building, 
buying  books,  or  other  such  public  uses  within 
the  college.  1  he  rents  having  increased  con. 
siderably :  Held,  that  the  surplus  not  reqnired 
for  building,  &.c.  belonged  to  the  old  founda- 
tion. 381 

I.  Devise  of  an  estate  for  charitable  purposes, 
with  a  direction  that  the  rents  should  not  be 
raised :  Held,  that  this  direotion-  was  void,  and 
that  there  was  no  resulting  trust  for  the  heir  at 
law.  381 


9.  Gift  by  will  to  A.  to  be  paid  to  htm  at  twenty* 
one,  with  a  bequest  over  in  the  event  of  his  dy- 
ing under  that  age,  or  afterwards  without  heirt 
and  intestate :  Held  an  absolute  interest  in  A. 

'  on  his  attaining. twenty-one.  415 

10.  Under  an  executory  aevise  of  a  residue  of  real 
and  personal  estate,  the  intermediate  renU  and 
profits  of  the  real  estate  pass,  as  well  as  the 
in  terest  of  the  personalty.  468 

11.  Testator  gives  his  real  and  personal  estate  to 
his  wife  in  trusi  for  the  equal  benefit  of  herself 
and  her  children :  she  is  bound  to  elect  between 
her  dower  and  the  provision  made  for  her  by 
the  will.  503 

13.  Gift  to  such  of  the  children  of  A  ,  B.  and  C.  as 
should  be  living  at  the  testatrix's  death,  or  the 
issue  of  such  of  them  as  should  be  married,  in 
equal  shares.  The  word  or  construed  to  mean 
«n<f,  and  the  children  and  grandchildren  held 
to  bo  equally  entitled.  583 

5ss  Cbaritt,  1.  EuBonoN.  Evidenoi,  1,  3. 
JOMSDICnQH,  7.     PowBft,  5. 


Set  PbaoticSi  4. 


WITNESS. 


THE  END. 
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